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CASES  IN  CHANCERY,  ETC. 


MICHAELMAS   TERM. 

[36  Geo.  HI.  1795.] 


CALLOW,  Ex  parte. 

[1795,  Nov.  11.] 

DxpENDAifT  at  law  having  lain  two  months  in  prison  was  made  a  bankrupt,  and 
discharged  under  a  »vper$edeaat  the  PUintin  not  having  i)Toceeded  for  two 
Terms.  The  Plaintiff  then  pzoved  his  debt  under  the  commission;  and  before 
a  dividend  took  the  bankrupt  in  execution  in  a  fresh  action:  the  bankrupt's 
petition  for  an  order  on  the  Plaintiff  to  release  him  was  dismissed. 

/ 
Callow  was  arrested  for  a  debt  of  312.  and  continued  in  prison 
two  months ;  upon  which  a  commission  of  bankruptcy  issued  against 
him.  The  Plaintiff  in  the  action,  who  was  not  the  petitioning  cred- 
itor, not  having  proceeded  for  two  Terms,  the  bankrupt  obtained 
a  supersedeasy  and  was  discharged.  The  creditor  then  proved  his 
debt  under  the  commission,  and  afterwards  arrested  the  bankrupt  in 
a  second  action,  but  soon  discharged  him,  and  at  length  took  him  in 
execution;  at  which  time  no  dividend  had  been  declared.  The 
bankrupt  petitioned,  that  the  Plaintiff  might  be  ordered  to  release 
him  from  custody.  When  the  petition  came  on  upon  the  8th  of 
August,  the  Plaintiff  refusing  in  Court  to  consent  to  discharge  the 
petitioner,  the  Lord  Chancellor  was  inclined  to  make  an  order  for 
that  purpose :  but  Ex  parte  White^  ante^  Vol.  IL  9 ;  4  Bro.  Ch.  Ca. 
114,  being  mentioned,  and  several  gentlemen  of  the  Bar  expressing 
great  doubt,  whether  the  Lord  Chancellor,  sitting  in  bankruptcy, 
could  stop  the  creditor  at  law,  the  petition  was  ordered  to  stand  to 
Michaelmas  Term. 

Mr.  W.  Agar^  for  the  petition.  The  bankrupt  was  discharged  in 
Ex  parte  James,  1  P.  Wms.  610,  and  Anonynumt,  2  P.  Wms.  394, 
upon  his  own  petition.  In  those  cases  the  creditor  proceeding  at 
law  was  not  the  petitioning  creditor.    The  same  order  has  been 

VOL.  III.  1 


1*  •    CALLOW,  EX  PABTE.  [1795, 

made  as  against  the  petitioning  creditor  proceeding  at  law :  Ex  parte 
Ward,  1  Atk.  153.  In  Ex  parte  D'OrviUiers,  1  Atk.  221,  the 
creditor  was  obliged  to  elect.  There  is  no  difference  between  the 
petitioning  creditor  and  the  other  creditors  coming  in  :  1  Bro.  Ch. 

Ca.  271.  In  all  the  cases,  where  a  creditor  has  upon  re- 
[*2]        funding  a  dividend  been  permitted  to  proceed  *'at  law, 

the  action  was  commenced  before  the  bankruptcy.  The 
bankrupt  was  in  employment,  when  he  was  arrested,  and  has  been 
in  prison  four  months.  It  is  not  the  course  to  grant  an  injunction. 
Lord  Chancellor  [Loughborouoh].  It  is  a  very  oppressive  case 
on  the  part  of  the  creditor,  and  a  case  of  great  cruelty :  but  I  am 
very  much  obliged  to  the  Bar  for  interposing ;  for  I  am  quite  satis- 
fied I  have  no  authority  to  make  the  order.  If  I  could  have  exer- 
cised a  jurisdiction  over  the  creditor,  I  should  have  been  very  glad 
to  have  done  so.  The  case  of  the  petitioning  creditor  is  quite  dif- 
ferent: he  submits  himself  to  all  orders  the  Court  shall  make. 
The  cases,  in  which  the  creditor  is  pennitted  to  refund,  are  vastly 
strong.    I  cannot  bar  this  creditor  of  his  legal  remedy  (1). 

The  59th  section  of  the  statute  6  Gca  IV.  c  16,  enacts,  that  proof  or  claim 
under  a  commission  of  bankruptcy  shall  be  deemed  an  election  by  the  creditor  to 
come  in  mider  the  commission,  with  respect  to  the  debt  so  proved  by  him.  But 
it  is  one  thing  to  say,  that  no  peraon  shall  come  in  under  a  commission  without 
relinquishing  all  proceedings  at  law  in  respect  of  every  demand  nrovable  under 
that  commission,  and  quite  another  thing  to  say,  that  a  person  who  mis  proved  one 
debt  under  a  commission  shall  not  subsequently  bring  an  action  in  respect  of  a 
distinct  demand.  Ex  parte  GUner,  1  Glyn  &  Jameson,  270.  See,  ante,  the  note 
Ex  parte  Hopkinson,  1  V.  159. 

(1)  Ex  parte  Hopkinmm,  ante,  voL  L  159.  Since  that  case  the  ^neral  rule  was 
settled,  that  a  creiutor  could  not  be  compelled  to  elect  before  a  dividend ;  subject 
to  exception  upon  special  grounds.  See  past,  Ex  parte  Sharpe,  voL  xi.  203 ;  Ex 
parte  Groevenor^  ziv.  587.  By  statute  49  Gea  HI.  c.  121,  the  creditor  could  not 
claim  under  the  commission  without  relinquishing  his  action;  and  the  proof  or 
claim  was  an  election.  A  similar  provision  is  contained  in  stat  6  Geo.  IV.  c.  Id, 
8. 59.  The  claim  for  this  purpose  must  be  admitted  upon  the  proceedings  by  the 
Commissioners:  Ex  parte  IVitk,  1  Glyn  &.  Jam.  165.  Before  the  statute  a  credi- 
tor, having  signed  the  certificate,  could  not  refund  his  dividend  and  proceed  at 
law:  Ex  parte  F)fteman,  pest,  voL  iv.  896. 


1795.]  MfLDMAT,  ex   PABM.  2 

MILDMAY,  Ex  parte. 

[1795,  Nov.  14.] 

Bankruptct  of  the  committee  of  the  persop  of  a  Imiatic  is  a  sufficient  cause  for 
removing  him  on  account  of  the  fund  for  maintenance :  but  the  custodv  of  the 
person  will  not  be  changed,  if  the  Master  finds  it  proper  with  regard  to  the 
comiort  of  the  lunatic,  that  it  should  continue,  (a) 

In  August,  1784,  a  commission  of  lunacy  issued  against  George 
Pescod,  under  which  Richard  Jeston  Case  and  Cassandra,  his  wife, 
who  was  cousin-german  to  the  lunatic,  were  appointed  committees 
of  the  person.  Upon  the  bankruptcy  of  Case  this  petition  was  pre- 
sented by  Jane  Mildmay,  one  of  the  relations  of  the  lunatic,  praying, 
that  Case  and  his  wife  might  be  dischar§ppd  from  being  committees 
of  the  person  of  the  lunatic,  and  that  other  committees  might  be 
appointed.  The  other  relations  of  the  lunatic  consented  to  the 
petition  for  which  the  bankruptcy  was  the  only  ground.  The  com- 
mittee by  bis  affidavit  represented,  that  he  had  every  assurance,  that 
his  certificate  would  be  allowed  in  a  very  short  time  ;  that  he  had 
taken  the  lease  of  a  house  at  Chelsea,  and  furnished  it  for  the  ac- 
commodation of  the  lunatic ;  and  that  he  scarcely  ever  interfered 
in  the  management  of  the  person,  but  left  it  wholly  to  his  wife. 
The  affidavit  also  stated,  that  the  lunatic  was  much  restored  from 
a  most  deplorable  state  by  the  treatment  he  had  received,  which 
was  very  affectionate  and  tender,  and  that  a  removal  would  be  dan- 
gerous; in  which  particulars  it  was  confirmed  by  the  affidavits 
of  the  surgeon  and  apothecary,  who  bad  attended  the  lunatic. 

Mr.  Armitagey  for  the  Committee,    The  Court  looks  to 
the  comfort  and  *  advantage  of  the  lunatic ;  and  in  this  in-         [*  3] 
stance  all  the  circumstances  connect  his  comfort  and  ad-     • 
vantage  with  his  present  situation.    At  least  there  ought  to  be  an  in-  . 
quiry  whether  a  removal  will  be  for  his  benefit 

Lord  Chancellob.  It  does  not  follow,  that  if  another  Committee 
is  appointed,  I  shall  change  the  care  of  the  personal  attendance  of 
the  lunatic :  but  they  wovdd  have  the  administration  of  the  money. 
If  I  order  a  sum  of  money  for  his  maintenance,  I  cannot  put  that 
sum  into  the  hands  of  a  person,  over  whose  administration  of  it  I 
have  no  control.  If  another  Committee  is  appointed,  be  will  receive 
the  allowance :  but  if  the  Master  find  it  proper  with  regard  to  the 
comfort  of  the  lunatic,  that  the  custody  of  the  person  should  remain 
where  it  now  is,  if  yotu  make  out  that  case,  I  will  not  remove 

(a)  See,  antey  notes  to  Oxendm  v.  Con^Oorij  2  V.  69 ;  2  Barb.  Ch.  Pr.  335-244. 
According  to  Uie  practice  of  New  York,  the  committee  must  execute  a  bond  with 
sureties,  conditioned  for  the  faithful  performance  of  his  trust  lb.  237.  The 
coomiittee  should  have  regard  entirely  to  the  care,  comfort  and  health  of  the 
lunatic.  lb.  Property  held  in  trust  does  not  pass  to  the  assignees  of  the  agent 
or  trustee,  in  case  of  bankruptcy,  or  insolvency.    DexUr  v.  Stwnni,  7  Johns.  52. 


3  WENTWOETH  V.  TURNER.  [1795. 

that  custody.     Refer  it  to  the  Master  to  appoint  another  Com- 
mittee (1).  

The  doctrine  laid  down  in  this  case  was  approved,  as  affording  a  sood  general 
role,  in  Ex  parte  Proctor,  1  Swanst  531 ;  where,  however,  it  was  observed,  that 
there  might  do  instances  in  which  it  would  not  be  practicable  to  secure  the  due  bp- 
plication  of  a  lunatic's  allowance,  alter  the  conunittee  of  his  person  was  become 
a  bankrupt,  without  changing  the  custody.  That  the  leading  object  in  the  admin- 
istration of  the  jurisdiction  m  lunacjr  is  the  comfort  and  advantage  of  the  lunatic 
himself,  was  recognized  in  the  case  just  cited,  as  well  as  in  nmnerous  others,  see, 
ante,  the  note  to  Ex  parU  Ckumky,  1  V.  29a 


WENTWORTH  v.  TURNER. 
[1795,  Nov.  19.] 

Tehant  for  life  having  made  a  lease  of  coal-mines  amounting  to  a  forfeiture,  can- 
hot  join  the  remainder-man  in  a  bill  for  an  injunction. 

Tenant  for  life,  liable  to  waste,  having  sold  timber,  cannot  prevent  the  vendee 
from  cutting  it 

Tenant  for  Efe  made  a  lease  of  coal-mines  to  the  Defendant. 

Mr.  Kingy  on  the  part  of  the  tenant  for  Ufe  and  the  remainder- 
man in  fee,  who  joined  in  the  bill,  moved  for  an  injunction  to  fe* 
strain  thfe  Defendant  from  taking  coal ;  alledging,  that  the  lease  was 
made  by  mistake,  and  was  a  foifeiture  of  the  estate  for  tife. 

Lord  Chancellor.  I  cannot  help  that.  I  cannot  hear  a  man 
coming  to  disaffirm  his  own  lease.  If  tenant  for  life  liable  to  waste 
had  sold  timber,  he  could  not  prevent  the  vendee  from  cutting  it. 
It  is  collusion  to  bring  forward  the  remainder-man.  If  he  complains, 
he  must  file  a  bill  alone.  

There  are  cases,  no  doubt,  in  which  a  tenant  for  life,  without  being  joined  by 
the  remainder-man,  may  sustain  an  injunction  against  waste :  Daxiea  v.  Leo,  6 
Ves.  787 :  but  those  are  cases  in  which  the  interest,  or  the  satisfactory  enjovment, 
of  the  tenant  for  life  has  been,  or  La  threatened  to  be,  illegallv  encroached  upon. 
It  would  be  quite  a  different  thin^  to  allow  him  to  complain  oracts  which  he  has 
himself,  as  far  as  in  him  lay,  distmcUy  authorized.  If  those  acts  are  prejudicial 
to  the  rijg^hts  of  the  remaixider-man,  he  unquestionably  may  be  entitled  to  relief, 
provided  he  stands  clear  of  all  collusion  with  the  tenant  for  life.  See,  ante,  note 
2,  to  Lee  Y.  Mtan,  1  V.  78,  and  notes  3,  and  4,  to  Pigottv.  BuOock,  1  V.  479. 

(1)  See  Ex  parte  Proctor,  1  Swanst  531. 


1795J  I«OKER  tf.  ROLLK.  4 

LOKER  t.  ROLLE. 

[1795,  Not  18, 2a] 

Biu.  charging,  that  the  Defendants  had  got  the  title-deeds,  and  mixed  the  boun- 
daries, prayed  a  discoyery,  possession,  and  an  account:  demurrer  allowed,  (a) 

Robert  Larder  made  his  will,  dated  the  29th  of  December,  1758, 
as  follows :  ^^hnprimu^  I  make,  constitute,  declare,  appoint,  and  or- 
dain, Benjamin  Loker  my  whole  and  sole  executor,  jointly  with  his 
wife  Elizabeth,  to  whom  I  give  all  my  goods  and  chattels  and  cred- 
its, be  it  of  what  kind  or  nature  whatsoever  or  wheresoever,  mova- 
ble CHT  inunovable.  I  likewise  devise  after  my  decease  my  house 
that  I  have  in  Crewkeme  with  all  the  furniture  in  it ;  and  I  devise 
and  bequeath  all  my  lands  for  ever,  except  those  that  are  settled  in 
my  marriage  articles.  I  give  and  bequeath  all  my  ready  money  to 
Benjamin  Loker  jointly  with  his  wife."  The  testator  then  bequeathed 
arrears  of  rent,  if  any,  to  his  executors  as  above ;  and  any  sums  of 
money,  bills,  bonds,  mortgages,  d^c.  which  should  appear  due  at  his 
death,  he  gave  to  them ;  and  also  a  tenement  in  East  Budley  in  the 
county  of  Devon  to  Benjamin  Loker  for  ever,  paying  to  Robert  Lar- 
der 52.  per  annum  for  his  natural  life ;  and  he  also  gave  another  ten- 
ement to  Benjamin  Loker  jointly  with  his  wife. 

The  bill  having  stated  this  will,  charged  the  following  facts.  The 
testator  died  soon  after  he  had  made  his  will,  leaving  Benjamin 
Loker  and  his  wife,  the  Plaintiff's  father  and  mother,  surviving. 
Upon  the  death  of  the  testator,  the  Defendants  Bragge,  Clark,  Burt, 
and  Churchill,  got  into  possession  and  receipt  of  the  rents  and  profits 
of  the  said  freehold  estates  not  comprised  in  the  marriage  articles 
mentioned  in  the  wilL  Some  time  after  the  testator's  death  Benja- 
min Loker,  the  Plaintiff's  father  died.  Afterwards,  on  or  about  the 
6th  of  April,  1785,  the  Plaintiff's  mother  died,  leaving  the  Plaintiff 
her  eldest  son  and  heir  at  law  surviving ;  whereupon  the  Plaintiff  as 
her  heir  at  law  became  entitled  to  all  the  said  real  estates,  of  which 
the  testator  so  died  seized,  save  and  except  those  comprised  in  the 
said  marriage  articles.  The  Plaintiff's  father  upon  the  death  of  the 
testator  having  got  possession  of  all  the  title-deeds  relative  to  the 
said  estate,  together  with  the  said  marriage  articles,  delivered  the 
same  to  Baruch  Fox,  at  that  time  employed  as  attorney  or  .agent  for 
the  Defendants,  who  by  mistake,  or  through  some  other  motive  ad- 
vised the  Plaintiff's  father,  that  he  took  no  estate  or  interest  what- 
soever in  any  of  the  testator's  real  estates  under  his  will ;  in  con- 
fa)  A  bill  for  the  poflBeesion  of  land,  which  is  commonly  called  an  Ejectment 
Bill,  ia  demurrable ;  for  the  proper  redress  is  at  law.  In  the  present  case,  although 
the  plaintiff  would  be  entitled  to  the  discovery  of  the  title  deeds;  vet  he  would 
not  nave  any  title  to  the  relief,  which,  after  the  discovery,  wodd  properly  be 
given  at  law ;  and  by  praying  relief,  as  well  as  discovery,  his  whole  bill  is  de- 
murrable. See  Story,  Eq.  PL  §  476 ;  1  Story,  Eq.  Jiur.  §  71 ;  Cooper,  Eq.  PL  125 ; 
Rtmdl  V.  Clarkt^  7  Cranch,  69,  89.  See,  also,  LaigU  v.  Morgan,  1  Johns.  Ca. 
429;  CarUr  v.  UniUd Ins.  Co.  1  Johns.  Ch.  463;  Kmbedy  v.  §Mb,  3  Johns.  Cb. 
407.    Seenote(a)i2e]M«o»v.wM{ey,3y.  459. 
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'  sequence  of  which  advice  the  Plaintiff's  fiaither  and  mother  never, 
took  any  steps  to  recover  possession  of  the  said  estates.  The 
Defendant  RoUe,  ever  since  the  testator's  death,  has  been  and 
now  is  in  possession  and  receipt  of  the  rents  and  profits  of 
one  third  part  of  two  certain  farms,  with  their  respective  ap- 
purtenances, called  Buokham  and  Chelborough,  and  of  one  third 
part  of  Walditch  Farm,  and  of  a  certain  tenement  in  Bridport,  late 
in  the  tenure  of  John  Hoare^  part  of  the  testator's  real  estates  not 
comprised  in  the  said  marriage  articles ;  and  the  father  of  the  De» 
fendant  Bragge  at  the  testator's  death  got  into  possession  and  receipt 
of  the  rents  and  profits  of  one  Other  third  part  of  the  said  fiirms, 
called  Chelborough  and  Walditch  farms,  and  the  said  tenement  in 
Bridport ;  and  since  his  death  the  Defendant  Bragge  has  been  and 
is  in  possession ;  and  he  is  the  sole  executor  of  his  father.  The  De- 
fendant Clarke  is  in  possession  of  the  fium,  called  Buckham,  with 
the  appurtenances,  and  so  has  been  from  a  short  time  subsequent  to 
the  testator's^  death.  The  Defendant  Burt  is  in  possession  and  re- 
ceipt of  the  rents  and  profits  of  the  whole  of  a  certain  farm,  called  Lu- 
cas Farm,  and  one  third  part  of  the  said  farms,  called  Buckham,  Chel- 
borough, and  Walditch,  farms,  and  of  the  said  tenement  in  Brid- 
port ;  and  the  aforesaid  several  persons  or  some  of  them  are  also  in 
possession  of  the  lands  and  premises  comprised  in  the  said  marriage 
articles :  and  they  have  blended  and  mixed  both  estates  together,  as 
weU  the  settled  as  the  unsettled  estates,  so  that  they  the  Defendants 
alone  can  now  distinguish  the  same.  The  defendant  Fox  as  admin- 
istrator of  his^father  possessed  himself  of  all  and  every,  the  title- 
deeds  and  writings  belonging  to  the  said  testator's  real  estates,  and 
also  the  scud  marriage  articles,  which  had  been  so  delivered  to 
Baruch  Fox  his  fiEither.  The  bill  farther  charged,  that  the  Defen- 
dants Clarke  and  Burt  were  not  purchasers  for  valuable  considera- 
tion without  notice ;  that  the  Defendants  had  notice  of  the  will ; 
and  that  in  case  the  said  Defendants  would  produce  the  said  mar- 
riage articles  and  also  the  said  other  title-deeds,  it  would  appear, 
that  the  Plaintiff  was  entided  to  all  the  said  estates  before  mention- 
ed to  be  in  possession  of  the  said  Defendants  respectively,  or  some 
part  thereof,  and  which  lie  intermixed  and  blended  with  the  premi- 
ses comprised  in  the  said  marriage  articles ;  and  cannot  be  distin- 
guished therefrom  without  the  production  and  discovery  of  the  title- 
deeds  and  marriage  articles ;  and  that  without  such  deeds  and  mar- 
riage articles  the  Plaintiff  is  unable  to  proceed  for  the 
[  *6]  recovery  thereof ;  and  it  *  would  appear,  that  none  or  only 
some  small  part  of  the  estates  before  mentioned  are  com- 
prised in  such  marriage  articles,  and  that  withholding  the  deeds  is  frau- 
dulent, and  deprives  him  of  the  means  of  sufficienUy  ascertaining 
the  lands  belonging  to  him,  so  as  to  bring  an  ejectment.  The  bill 
therefore  prayed  a  discovery ;  and  that  it  might  be  ascertained  un- 
der the  decree,  which  of  the  aforesaid  lands  and  hereditaments 
were  so  devised  as  aforesaid  by  the  testator  to  the  Plaintiff's  father 
and  mother,  and  were  not  included  in  the  said  marriage  articles ; 

VOL.  III.  I* 
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aod  that  the  Plaintiff  might  be  dedared  entitled  thereto,  and  to  such 
of  the  deeds  and  writings  as  relate  thereto,  and  that  possession 
thereof  respectively  might  be  delivered  up  to  the  Plaintiff;  and  that 
the  Defendants  might  account  for  the  rents  and  profits,  and  that 
what  should  be  coming  due  upon  such  account  might  be  paid  to  the 
Plaintiff.  The  usual  affidavit  was  annexed  to  the  bill  by  the  Plain- 
tiff, that  he  had  not  the  deeds  and  writings  relating  to  the  estates, 
and  did  not  know  where  they  were,  unless  they  were  in  the  custody 
of  the  Defendants  or  one  of  them. 

The  Defendants  Rolle,  Bragge,  and  Clarke,  demurred  generally. 

SoUciior  General  [Sir  John  Mitfard\y  and  Mr.  Short,  for  the  de- 
murrer. This  is  a  fishing  bill.  The  Plaintiff  claims  under  a .  title, 
that  according  to  his  own  statement  commenced  above  forty  years 
ago.  There  is  nothing  to  prevent  him  from  bringing  an  ejectment, 
if  he  is  entided,  and  not  barred  by  length  of  time. 

Attorney  General  [Sir  John  Scott],  for  the  Plaintiff.  The  Plaintiff 
charges,  that  the  boundaries  are  so  intermixed  and  blended,  that  no 
ejectment  can  be  brought.  In  order  to  that  it  is  necessary,  that  the 
title-deeds  should  be  produced ;  which  are  stated  to  be  in  the  pos- 
session of  the  DefendEuits.  The  bill  calls  on  the  Cou|t  to  ascertain 
the  lands.  It  may  do  that  either  by  a  commission,  or  by  directing 
an  issue,  or  giving  leave  to  taring  an  action.  The  single  question  is, 
Whether,  where  the  bill  asserts  a  power  in  the  testator  of  disposing 
of  some  hnds  and  not  of  others,  and  that  the  devisees  upon  his 
death  took  possession  of  all,  and  by  the  intermixture  of  the  lands 
the  title  cannot  be  tried  by  ejectment,  and  the  bill  is  therefore 
brought  for  a  discovery,  and  for  equitable  relief  in  consequence  of 
the  impossibiUty  of  proceeding  at  law,  the  Defendant  can 
demur?  This  case  is  certainly  *  distinguishable  frem  a  [*7] 
mere  ejectment  bill,  where  no  cbstruetion  lies  in  the  way 
of  proceeding  at  law. 

Lord  ChanceujOi^  [Loughborough].  Upon  the  face  of  the  bill 
it  is  quite  clear,  the  Plmntiff  may  draw  a  declaration  in  ejectment  (1). 
The  bill  states  the  title,  and  that  by  some  means  or  other  the  same 
persons  are  in  possession  of  all  the  lands,  and  have  confounded  the 
boundaries :  the  only  consequence  is,  that  the  Plaintiff  may  come 
for  a  discovery  to  know,  what  are  the  farms,  and  who  are  in  posses- 
sion :  but  that  never  can  entitle  him  to  come  for  possession  and  an 
account.  He  avers,  contrary  to  the  fact  disclosed  by  his  bill,  that 
he  does  not  know  the  lands.  He  describes  the  two  farms  and  the 
tenement  If  he  had  filed  a  bill  for  discovery  only,  he  must  have 
paid  for  the  discovery :  but  it  goes  on  to  pray  relief,  that  is  merely 
an  ejectment.  As  to  the  form  of  the  demurrer,  I  take  it  to  be  now 
a  settled  point,  that  though  he  may  be  entitled  to  a  discovery,  yet  if 
he  goes  on  to  pray  relief,  to  which  he  is  not  entided,  it  is  a  good 
ground  of  demurrer,  and  the  Defendant  is  not  to  be  put  to  an- 

(1)  Ante,  JRem$on  v.  Miku,  vol.  iL  459;  poit,  Lady  Shafiabwy  Y.^mnnndth, 
VOL  IT.  e6;  Crow  v.  Tyrefl,  3  Mad.  179. 
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8wer  (1).  He  may  bring  an  ejectmeol  for  a  farm,  the  name  of  which 
he  knows,  and  a  tenement,  which  he  describes  by  the  name  of  the 
last  occupier.     Allow  the  demmrrer. 

SsB  the  notes  to  JRemfon  v.  Mii^^  3  V.  459. 


PUSHMAN  V.  FILLITER. 

[ROLL8.--1795,  Dec.  7.] 

TfiSTAToa  ffave  the  residue  of  his  personal  estate  to  his  wife,  desiring  her  to  pro- 
vide for  his  daughter  A.  out  of  the  same,  as  long  as  she,  his  wife,  should  live, 
and  at  her  decease  to  dispose  of  what  shall  he  left,  among  his  children,  in  such 
manner  as  she  ahall  judge  most  proper.  There  is  not  an  absolute  trust  for  the 
children  after  the  death  of  the  wife,  (a) 

John  Pushman  by  his  will  gave  a  l^acy  of  502.  to  his  son,  to  bo 
paid  by  his  executors  twelve  months  after  his  decease  or  day  of  mar- 
riage, which  should  first  happen.  Then  he  gave  to  hia  wife  all  his 
bankers  and  boat-hales,  and  also  the  use  of  his  hcvses,  cart-tackle, 
and  boats,  for  and  during  the  term  of  her  natural  life ;  and  after 
her  decease,  he  gave,  devised,  and  bequeathed,  the  same  unto  his 
said  son  Henry,  his  hdrs,  executors,  administrators,  and  assigns. 
The  testator  then  disposed  of  the  residue  as  follows :  '^  Lastly,  all 
my  household  goods  and  furniture,  plate,  linen  and  china,  ready 
money  and  securities  for  money,  stock  in  trade,  together  with  the 
residue  and  remainder  of  my  personal  estate  of  every  nature  or 
kind  soever  or  wheresoever,  1  give,  devise,  and  bequeath  unto  my 
said  wife  Mary  Pushman,  desiring  her  to  provide  for  my 
[*8]         *  daughter  Anne  out  of  the  same,  as  long  as  she  my  said 

(^  See,  anUy  note  (a)  to  BvU  v.  Vanfy,  1  V.  270;  also  3  Story,  £q.  Jnr. 
1068-1074,  and  cases  cited,  where  the  doctrine  of  trusts  raised  under  a  recom- 
mendation is  clearly  considered,  and  is  pronounced  not  a  little  difficult  to  be 
maintained  upon  sound  principles  of  interpretation  of  the  actual  intention  of  a 
testator.  The  current  of  decisions  has  been  of  late  years  against  converting  the 
legatee  into  a  trustee.  Sak  v.  Moore^  1  Sim.  534;  Mtreditk  v.  Henagty  1  Sim. 
5&.  A  strong  case  illustrative  of  the  more  recent  doctrine  is  Ez  parU  Pmfne^  2 
Y.  &,  C.  636,  where  the  testator  devised  his  estate  to  his  daughter,  ^  as  some  re- 
ward for  her  affectionate,  unwearied  and  unexampled  attention  to  Mm  during  h%8 
illness  of  many  years,**  and  then  added,  ^  I  strongly  recommend  to  her  to  exe- 
cute a  settlement  of  the  said  estate  and  thereby  to  vest  the  same  in  trustees,  &c. 
for  the  use  and  benefit  of  herself  for  life,  with  remainder  to  all  and  every  the 
children  she  may  happen  to  have,  if  more  than  one,  the  whole  to  such  one ;  or  to 
such  other  uses,  as  my  said  daughter  shall  think  proper;  to  the  intent,  that  the 
said  estate,  in  the  event  of  her  marriage,  shall  be  efiectually  protected  and  secur- 
ed " ;  and  Lord  Chief  Baron  Abinger  held,  that  the  daughter  took  an  absolute 
estate.  But  see  Ford  v.  Fotder,  3  Beavan,  146 ;  Knight  v.  Knight,  3  Beavan,  148 ; 
Hart  V.  Hart,  2  Dess.  83;  Van  Dyck,  v.  Van  Beuren,  1  Caines,  84 ;  Farwdl  v. 
Jacobs,  4  Mass.  634 ;  Boiling  v.  Boiling,  5  Munf.  334 ;  Sydnor  v.  I^nor,  2  Munf. 
263. 
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wife  shall  live,  and  at  her  decease  to  dispiose  of  what  shall  be 
left  among  my  children  in  sach  manner,  as  she  shall  judge  most 
proper." 

The  testator  appointed  his  wife  executrix.  The  bill  was  filed 
against  Filliter,  executor  of  Mary  Pushman,  by  the  children,  Who 
chimed  under  the  residuary  clause  in  the  will  of  their  father,  as 
creating  an  absolute  trust  upoh  the  death  of  their  mother. 

Mr.  Graham  and  Mr.  HaUy  for  the  Plaintiffs.  Moor,  57,  pi.  162. 
Hardinge  v.  Gfynny  1  Atk.  469.  Nowlan  v.  NoUigany  1  Bro.  Ch. 
Ca.  489.  Pierson  v.  Gamei,  2  Bro.  Ch.  Ca.  38,  226.  Hands  v. 
Handsy  cited  1  Term  Rep.  B.  R.  437.  Malim  v.  KeigMeyy  antCy 
Vol.  II.  333,  529  (1).  There  is  a  clear  distinction  between  Wynne 
T.  Hawkins  (2),  and  this  case :  in  that  the  testator  meant  to  leave 
the  whole  to  his  wife.  The  words  ^<  what  shall  be  left "  in  this  will 
refer  clearly  to  the  provision  for  the  daughter  Anne,  and  mean  after 
what  might  be  necessary  for  the  support. of  his  wife  and  that  daugh- 
ter. The  fund  therefore  is  ascertained,  nothing  being  taken  out  but 
what  is  necessary  for  that  purpose.  It  is  a  gift  to  the  wife  for  life  ; 
remainder  to  the  children  after  her  death ;  but  with  power  to  pro- 
vide for  one  daughter  during  her  life.  In  all  the  cases,  in  which 
the  ulterior  disposition  has  been  disputed,  it  has  been,  where  the 
first  taker  has  had  the  ownership.  There  was  no  necessity  for  exe- 
cuting the  power  among  the  children :  the  testator  would  not  have 
died  intestate. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Without 
doubt.  There  is  only  one  question :  whether,  if  a  bill  had  been  filed 
in  the  wife's  life,  the  Court  would  have  compelled  her  to  set  apart 
a  suflicient  part  for  her  daughter  Anne,  and  have  directed,  that  she 
should  have  the  rest  for  life,  and  that  it  should  go  over  at  her  de- 
cease. The  only  question  is,  whether  she  could  spend  any  more 
than  the  interest  of  the  property  after  having  provided  for  her  daugh- 
ter. The  words  are  clearly  sufficient  to  raise  a  trust ;  for  we  are 
now  got  beyond  any  possibility  of  doubt  as  to  the  rule  of  the  Court, 
thatidl  words  of  recommendation  or  desire  by  a  person  having  pow- 
er to  command  shall  operate  as  a  trust  The  only  question  then  is, 
whether  the  person,  in  whose  favor  the  request  is  made,  and 
the  property,  to  which  it  applies,  are  certain  :* if  so,  all  [  *9  ] 
these  words,  used  by  a  person  having  a  right  to  command, 
shall  create  a  trust.  The  Lord  Chancellor  in  Malim  v.  Keighleyy 
seems  to  think,  the  Lords  Commissioners  in  Cunliffe  v.  Cunliffe  (3) 
did  not  intend  to  break  in  upon  the  rule.  I  cannot  but  think  still, 
that  it  is  over-ruled  by  Pierson  v.  Garnet :  but  however  his  Lord- 
ship agreed  with  me ;  and  it  is  now  clearly  settled  upon  Wynne  v. 
Hawktnsy  Pierson  v.  Gamety  and  the  other  cases,  that  any  words  or 
recommendation  by  a  person  having  a  right  to  command  do  cre- 
ate a  trust,  if  the  person  and  property  are  defined  ;   and  the  only 

(1)  Bull  V.  Vardyy  ante,  vol.  i.  270 ;  and  the  note  272. 

(2)  lBro,C.C/l79. 
(3   Amb.  686. 
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question  is,  whether  it  is  clear  the  testator  intended,  that  his  wife 
should  have  no  power  to  dispose  ezoept  for  the  maintenance  of  his 
daughter  Anne,  and  meant  to  create  a  trust  of  all  the  rest.  There- 
fore it  is  merely  a  question  of  construction  upon  the  words  ^<  what 
shall  be  left ;"  whether  they  mean  only  what  shall  be  left  after  pro- 
viding for  his  daughter  Anne.  I  think  Wynne  v.  Hawkins  as  strong 
as  this.  It  might  have  been  equally  contended  in  that  case,  that  he 
meant  all  after  she  had  expended  what  was  necessary  for  her  own 
income.  In  this  it  must  be  contended,  that  if  a  bill  had  been  filed, 
the  property  would  have  been  impounded,  I  am  clearly  of  opinion, 
that  I  should  go  too  far,  if  I  did  not  hold,  that  he  left  it  in  Uie  dis- 
cretion of  his  wife  to  give  to  his  childrea.any  part  she  might  not  dis- 
pose of.  I  construe  the  words  larger  than  the  Plaintiffs ;  that  it  is 
an  absolute  gift  to  his  wife  of  any  part  of  this  property  to  any  use 
she  might  think  fit,  clothed  only  with  a  trust  for  his  daughter 
Anne,  who,  I  admit,  could  have  filed  a  bill:  but  no  one  eke 
could. 

Dismiss  the  bill  without  costs,  so  far  as  it  prays  an  account  of  the 
personal  estate  of  the  fether. 

According  to  what  the  Lord  Chancellor  in  Malim  v.  KeigUey 
says  of  Cunliffe  v.  CunUffe^  if  the  mother  could  spend  it,  there  is  no 
trust ;  otherwise,  if  she  could  not :  therefore  Cunliffe  v.  CimUffe  is 
an  authority  for  this  decision.    

That  wordji  of  recommendatiaa  in  a  will  have,  (generally,  the  force  of  an  im- 
perative direction,  and  create  a  trust,  see,  ante,  note  2,  to  BvU  v.  Vanhf,  1  V.  270, 
and  note  4,  to  Ma^ridge  v.  TluukweUj  1  V.  464 :  and  for  the  quauficationB  of 
that  general  doctrine,  see  note  2,  to  PigiM  v.  BtiOoeft,  1  V.  479. 
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CRICKETT  V.  DOLBY. 

[RoiXB^— 1795,  D*c.  7, 9.] 

A  i«EeACT  ftom  an  uncle  to  a  niece,  to  be  paid  at  twenty-one  or  marriage,  does 

not  cany  interest  before  the  time  of  payment  (d\ 
The  Court  will  not  supply  a  suirender  for  a  natural  child ;  but,  if  it  haa  a  legacy 


from  the  father  payable  at  twenty-one,  wiU  allow  maintenance,  (h\  [p.  11.1 
Legacy  to  be  paid  at  a  particular  time  is  ife6iltciii  »n  pMtaenU  toivtnaum  inj^jAwro 

and  vested,  [p.  la] 
Legacy  from  a  parent  to  a  child  bears  interest  before  the  time  of  payment,  and 

&om  the  death  of  the  testator;  and  is  the  only  instance,  [p.  13.] 
Legacy  payable  at  twenty-one :  before  which  time  the  lentee  dies :  if  interest  is 

payable,  his  executor  shall  have  the  legacy  immediatSy :  if  not,  he  must  wait 

till  the  legatee  would  have  been  twenhr-one,  and  cannot  then  have  the  interest, 

[p.  13.] 
Legacy  payable  at  twenty-one;  before  which  time  the  legatee  dies:  a  persoa 

(a)  Where  no  time  of  payment  is  provided  ifor  by  the  tenns  of  the  will,  a  pecu- 
niary legacy  is  payable  at  we  end  of  the  year  after  the  testators  death,  and  not 
befme.  SuUioan  v.  Wkdhrop^  1  Sumner,  12 ;  Eurt  v.  GoUEng,  5  Binney,  475 ; 
ShoU  V.  Carr,  3  Munf.;  Smaringham  v.  Stull,  4  H.  &  ATHen.  38;  Marsk  v. 
ttigvty  1  Edw.  175 ;  Brooke  v.  Lomt,  6  Mad.  ^.  As  a  corollaiy  fiom  this  rule 
it  faas  been  as  constantly  held,  that  interest  is  not  payable  upon  any  pecuniary 
legacy  (unless  provided  for  by  the  will^  until  after  the  year  is  .elapsed ;  or,  if  the 
wul  mLea  a  penod  for  payment,  until  tnat  period  is  elapsed ;  for  mterest  cannot 
be  claimed  except  for  a  demand  actually  due,  and  from  the  time  it  becomes  due^ 
2  Roper  L^.  by  White,  ch.  15,  p.  172;  ch.  20,  p.  184;  Davis  v.  Swany  4 
MassL  208 ;  Birdidl  v.  Heiddt^  1  Paige,  32.  There  are  exceptions,  however,  t» 
the  general  rule.  One  is,  when  a  legacy  is  given  by  a  parent,  to  an  infant  child,. 
who  is  otherwise  unprovided  for;  for  then,  upon  the  presumed  intention  of  the; 
parent  to  fulfil  his  moial  obligation  to  maintain  his  child,  interest  will  be  allowed 
fimn  the  death  of  the  testator  as  a  maintenance  for  the  child,  where  no  other  fund 
is  applicable  for  such  maintenance.  And  this  is  equally  true,  whether  a  future 
time  is  fixed  for  the  payment  of  the  legacy,  or  no  time  is  fixed  for  it  by  the  will. 
BM  if  other  funds  are  provided  for  the  maintenance  of  the  child,  then  interest  ia 
only  allowable  as  in  oUier  cases.  The  same  doctrine,  which  applies  to  parenta^  is 
also  applied  to  testaton  placing  themselves  »n  loco  pamUii ;  but  the  exception  is 
not  allowed  in  favor  of  a  legatee  standing  in  the  relation  of  a  wife,  or  natuial 
child,  or  grand-child,  or  mece,  as  such,  any  more  than  in  favor  of  a  stranger, 
unless  thero  can  be  fkrther  engrafted  upon  it  a  partnUd  relation  assumed  by  tie 
testalM^.  SuOivan  v.  ffrntkrop^  1  Sumner,  14,  and  English  cases  cited,  which 
will  be  found  in  Hovenden's  note  at  the  end  of  the  case ;  LupUm  v.  LupUm^  2 
Johns.  Ch.  614. 

Where  the  testator  became  bound  to  the  parish  for  the  support  of  an  illegiti- 
mate child  of  his  son,  and  he  made  weekly  pavments  until  his  death ;  it  was  held 
that  he  had  placed  himself  m  loco  parenHt^  and  that  interest  was  payahle  from  the 
testator's  d«ith  on  a  leeacy  given  by  him  to  the  child,  though  made  payable  on 
attaining  twenty-one.  wgerv  v.  SadUtiy  2  Keen,  508.  See,  also,  on  tiie  subject 
ofinterest  on  legacies,  Ai^vitofiv.P<M(ea,lM'Cord,Ch.  98;  Codgell  y.  CodgeU^ 
3  Dessaus. 387 ;  JhtgrahoMy.  PowM,  1  M'Cord,  Ch.  94;  OUhn  v.  TumbuU,  Id. 
148;  Biixtr  v.  Hakn,  14  Serg.  &  R.  238;  Fan  Bramer  v.  Hoffman,  2  Johns,  Ch. 
200;  AfOef  v.  WaUr,  5  Binn.  477;  €Rm  v.  JFM«r,  6  Johns,  ch.  33;  Kmgld  v. 
Kttij^  2  Sim.  &  Stu.  490;  Quoyiw  v.  Quoyiw,  2  Munf.  321 ;  2  Williams,  Ex- 
ecutors, 1020>1029 ;  iSU^i*«njonv.  .toon,  lBai.£q4  274;  iS^nOfc  v.  JYeM,  6  Dana, 
364.  Bot  there  is  nothmg  to  prevent  executors  from  paying  legacies,  if  they 
choose,  within  the  year  after,  tne  death  of  the  testator.  AngtnUin  v.  Jlforftn, 
Turn.  &  Russ.  241. 

(&)  Where  a  legacy  is  given  to  a  natural  child,  with  directions  to  apply  the 
interest  for  his  mamtenance,  the  interest  is  payable  from  the  death  of  the  testator. 
DouUng  v.  Tyrdlj  2  Russ.  &  M.  34a 
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claiming  by  limitation  over  takes  immediately:  but  the  administrator  of  the 
infant  must  wait  till  the  time,  at  which  the  le^y  is  payable,  unless  the  whole 
interest  is  ffiven,  (c)  [p.  16.J 

A  wife  as  weU  as  a  child  withm  the  exception  to  the  rule,  that  a  legacy  does  not 
bear  interest,  till  it  is  payable.    (See  n.  12,)  [p.  17.] 

Leipicy  from  parent  to  child  payable  in/uturo :  u  maintenance  is  given  geneialhr, 
It  shall  cany  interest:  but  if  an  annual  sum  less  than  the  interest  is  given  &t 
maintenance,  the  executor  paying  that  shall  have  the  rest,  [p.  17.] 

This  case  arose  upon  the  following  clause  in  a  will :  ^^  I  give  and 
bequeath  to  my  two  nieces  Sarah  Alexander  Crickett  and  Susan  Al- 
exander Crickett,  daughters  of  my  sister  Sarah  Alexander  Crickett, 
the  sum  of  500/.  ^  piece,  of  lawful  money  of  Great  Britain,  to  be 
paid  to  them  respectively  at  their  respective  ages  of  one  and  twenty 
years  or  day  or  days  of  marriage,  which  shall  first  happen."  The 
testator  appointed  his  brother  executor  and  residuary  legatee. 

Sarah  Alexander  Crickett  having  attained  the  age  of  twenty-one 
years,  filed  the  bill  for  an  account  of  the  personal  estate  of  the  tes- 
tator ;  and  the  question  was,  whether  the  Plaintifi*  and  her  sister  were 
entitled  to  interest  upon  their  legacies,  before  they  attained  the  age 
of  twenty-one  years. 

Mr.  Graham  and  Mr.  Stanley y  for  the  Plaintiff  and  her  sister,  the 
legatees.  This  point  has  never  been  determined.  Where  a  legacy  is 
given  immediately,  payable  at  a  future  day,  the  principle  is,  that  it 
is  debiium  in prtJMenti  solvendum  in/uturo.  It  is  a  debt  from  the  time 
it  is  given ;  and  being  a  debt,  it  is  as  a  severance  of  so  much  of  the 
property ;  and  then  from  the  time  it  actually  vested,  that  with  the 
produce  is  the  property  of  the  party ;  and  though  they  cannot  ex- 
cept in  the  case  of  parent  and  child  insist  upon  receiving  the  inter- 
est, before  the  principal  is  due,  yet  at  the  day  of  payment  they  may 
insist  upon  the  produce.  In  1  Ch.  Ca.  60,  infant  legatees  call- 
ed upon  the  executor  for  maintenance,  suggesting  that  they  had 
none :  the  executor  demurred,  because  the  legacies  were  not  payable 
till  twenty-one ;  and  the  demurrer  was  over-ruled.  I  admit,  the 
modern  cases  allow  it  only  in  the  case  of  a  provision  by  a  parent  for 
a  child.  Nicholb  v.  Osbom,  P.  Wms.  420.  The  only  distinctiota  be- 
tween that  case  and  this  is,  that  was  the  case  of  a  residue :  but  that 
makes  no  difference.  In  Palmer  v.  Mason^  1  Atk.  505,  and  Heath 
V.  Perry,  3  Atk.  101,  Lord  Hardwicke  proceeds  entirely  upon  the 
ground  of  the  legacy  being  vested  or  not.  There  are  several  au- 
thorities that  whenever  a  legacy  is  clearly  vested,  though 
[  *  1 1  ]  to  be  devested  by  a  subsequent  event,  the  party  shall 
have  interest  without  express  words,  and  that  it  is  not  con- 
fined to  the  case  of  a  parent  giving  a  provision  to  a  child.  Acherly 
V.  Vernon,  1  P.  Wms.  783  ;  Bourne  v.  Tynte,  cited  there.  Cha- 
worth  V.  Hooper,  Hawkins  v:  Combe,  1  Bro.  Ch.  Ca.  82,  335.  There 
are  many  cases,  in  which  provisions  of  this  sort  may  be  considered  as 

(c)  2  Williams,  Exec.  1001.  But  if  a  legacy  be  payable  out  cfland  at  a  future 
day,  although  given  with  interest  in  the  mean  time,  if  the  legatee  die  before  the 
day  of  payment,  the  Ck>urt  will  not  direct  the  legacy  to  be  raised  until  the  time 
for  payment  arrives.     GetwUr  v.  iSKoncbtrtdfc,  2  Cox,  15. 
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portions.  This  is  a  legacy  by  an  uncle,  absolate,  not  given  over,  and 
^>pear8  severed  from  the  bulk  of  the  estate,  the  residue  being  dis- 
posed of.  In  Churchill  v.  Speake,  1  Vern.  251,  it  carried  interest, 
though  there  had  been  no  demand. 

Mr.  Lloyd  and  Mr.  Alexander^  for  the  executor  and  residuary 
l^atee.  Pabner  v.  S^on  was  over-ruled  in  Green  v.  Pigoiy  1  Bro. 
Ch.  Ca.  105.  There  have  been  many  decrees  for  securing  the  fund ; 
and  the  interest  in  the  mean  time  has  been  given  to  the  residuary 
l^iatee.  Every  decree  says,  that  the  Master  shall  compute  interest 
from  a  year  after  the  testator's  death,  unless  any  particular  rate  of 
interest  or  time  of  payment  is  pointed  out  by  the  will,  and  then  ac- 
cording to  the  will.  Acherfy  v.  Vernon  and  the  other  cases  depend 
upon  particular  circumstances.  In  Acherly  v.  Vernon  Lord  Mac- 
clesfield thought,  that  being  given  to  trustees  it  was  taken  out  of 
the  bulk  of  the  estate.  This  is  simply  a  legacy  by  a  stranger.  The 
distinction  between  that  and  the  case  of  parent  and  child  constitutes 
the  whole  difference.  The  parent  is  bound  to  maintain  the  child : 
but  if  even  a  grandfather  gives  a  legacy  to  a  grandchild,  and  no 
particular  time  is  mentioned,  it  shall  carry  interest  from  one  year  af- 
ter the  testator's  death,  because  it  then  becomes  due :  but  if  it  is 
payable  at  a  particular  period,  there  is  no  delay  of  payment,  and 
therefore  there  can  be  no  interest.  It  is  so  laid  down  in  Haughion 
V.  Harrison,  2  Atk.  329.  The  case  of  a  residue  does  not  apply. 
In  Roden  v.  Smith,  Amb.  588,  it  is  laid  down,  that  if  a  legacy  is  giv- 
en to  an  infant,  to  be  paid  at  twenty-one,  and  if  he  dies  under  that 
age,  then  over,  the  legatee  over  shall  have  it  immediately,  if  the  first 
l^tee  dies  under  age :  but  if  the  legacy  is  not  given  over,  and  the 
firet  legatee  dies  under  age,  the  administrator  must  wait  till  the  in- 
fant would  have  attained  twenty-one,  because  the  residuary  legatee 
is  entitled  to  the  interest  in  the  mean  time.  The  same  thing  was 
determined  in  Laundy  v.  WUUamsy  2  P.  Wms.  478,  and  recognized 
in  May  v.  Wood,  3  Bro.  Ch.  Ca.  474.  In  Descramps  v.  Tomp/rtnt , 
4  Bro.  Ch.  Ca.  150  n.  no  interest  was  allowed. 

Reply.  In  Haughton  v.  Harrison  the  legacy  was  not 
*  vested :  there  was  a  condition  precedent ;  and  what  fell  [*  12] 
from  Lord  Hardwicke  is  only  a  dictum  upon  a  point  not 
then  in  question.  In  all  the  cases  there  is  a  labored  effort  to  find 
out,  whether  it  is  a  vested  interest  or  not.  Roden  v.  Smith  pro- 
ceeded upon  this,  that  where  a  legacy  is  given,  and  a  specific  sum, 
not  the  interest  of  the  l^acy,  is  directed  to  be  paid,  the  testator  has 
marked  distinctly,  that  he  did  not  mean  the  whole  interest  to  go. 
The  expression  cited  from  the  decrees  means,  unless  some  prior 
time  is  mentioned  in  the  will. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  thought 
this  point  had  been  decided ;  and  I  should  never  have  thought  of 
raising  a  difficulty,  if  I  had  found  it  upon  the  will,  or  if  I  had  been 
Counsel.  I  should  currente  ealamo  have  held,  that  the  legacy  could 
not  have  borne  interest.  I  am  sure  the  principle  has  been  acted 
upon ;  for  I  know,  I  had  the  case  of  a  grandchild  before  me ;  and 
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by  struggling  in  favor  of  the  grandchild  I  forced  the  executor  to 
allow  interest.  The  Court  has  departed  from  all  principle  in  mak- 
ing the  distinction.  A  grandchild  is  always  in  the  same  case  as  a 
child ;  but  I  cannot  go  so  fiur  as  the  case  of  an  uncle.  Another  case 
is  that  of  a  natural  child,  for  whom  the  Court  will  not  supply  a  sur- 
render (1) :  but  if  the  father  by  will  gives  his  natural  child  a  portion 
payable  at  twenty-one,  the  Court  will  not  say,  it  was  intended  to 
starve  in  the  mean  time,  but  will  allow  maintenance.  If  the  Plain- 
tiff is  right,  that  question  never  could  have  arisen.  I  will  look  into 
the  cases :  but  I  entertain  no  doubt 

Dec,  9ih.  Master  of  the  Rolls.  When  this  was  first  opened, 
I  had  much  doubt  whether  I  ought  to  permit  it  to  be  argued  ;  hav- 
ing considered  it  to  be  as  settled  a  point  as  any  this  Court  has  ever 
acted  upon ;  but  when  it  was  stated  to  be  that  sort  of  case,  which, 
though  it  might  have  been  thrown  out  in  judgment,  yet  never  had 
been  res  jtidicata,  I  was  willing  to  hear  what  could  be  urged,  and 
principally  with  a  view  to  decide  as  to  the  costs ;  for  I  certainly  had 
no  doubt,  that  upon  looking  into  the  cases  it  would  appear,  that 
though  perhaps  the  very  point  had  not  been  made  the  subject  of  de- 
cision, which  might  arise  from  its  having  never  been  questioned, 
cases  have  been  determined  over  and  over  again,  in  which  this  case 
has  been  taken  for  granted ;  and  they  could  have  no  doubt,  if  this 

had  not  been  determined. 
[*  13]  *I  apprehend  the  testator  had  no  children  of  his  own, 

though  it  does  not  appear,  nor  what  the  fund  is.  No 
maintenance  nor  interest  is  given ;  and  the  single  question  is,  whether 
a  legacy  to  be  paid  at  a  particular  time,  which  by  the  rule  of  the 
Court  is  held  to  be  debitum  in  prtesenti  solvendum  in  futuro  (2),  and 
consequently  a  vested  interest,  is  to  carry  interest  from  a  year  after 
the  testator's  death  exactly  as  if  it  was  not  limited  in  point  of  time. 
What  is  stated  as  the  language  of  every  decree  is  decisive.  As  to 
the  answer,  that  the  expression  <<  unless  some  other  time  of  payment, 
&c."  must  mean  some  prior  time,  why  has  not  the  decree  then  got 
that  ?  But  the  form  never  has  been  so,  but  universally  as  stated  for 
the  executor.     Upon  this  plain  principle,  that  interest  is  to  be  given 

(1)  Nor  for  a  grand-child:  KdOe  v.  Toumtend,  1  Salk.  187;  poit,  Parry  v. 
ffhileheadj  vol.  vi.  544 ;  and  in  546,  Lord  Eldon  distinguishes  the  case  of  a  grand- 
child, as  not  entitled  to  interest  merely  as  a  legatee ;  as  a  child  is.  The  cases, 
Gnenwdl  v.  CheeniceU^  poH,  vol.  v.  194;  CoUis  v.  BUukbwn^  ix.  470;  and  Fodr- 
man  v.  Onen^  x.  45;  have  been  much  disapproved  by  Lord  Eldon;  who  would 
not  follow  them  in  any  case  admitting  distinction \posli  Lomax  v.  LomaXy  Ex 
parte  Kebblty  vol.  xi.  48,  604 ;  Errat  v.  Sarlow^  xiv.  202,  and  the  references  in  the 
note,  203 ;  2  Swanst  436,  and  the  note :  as,  where  the  whole  interest  is  not  con- 
fined absolutely  to  the  legatees  or  the  survivor;  but  there  is  a  limitation  over  to 
the  issue  of  any  dying  under  twen^-one,  or  to  a  stranger.  As  to  interest  upon  a 
legacy  to  a  natural  child,  see  1  Sch.  &  Lef.  6,  7,  the  note.  Po8tj  vol.  iv.  647; 
vi.  547;  Loitmda  v.  Lowndes^  xv.  301,  against  interest  from  the  death  of  the  tes- 
tator; unless  by  implication  appearing  tn  loco  partnJtUj  intending  a  provision  and 
maintenance :  lEU  v.  /fiU,  3  Ves.  &  Bea.  183.  The  relation  of  natural  child  not 
acknowledged  by  the  law :  Carlimghi  v.  Vawdry,  poit^  vol.  v.  530,  and  the  note, 
page  534. 

(2)  Poit,  MeuML  v.  Wilder,  536 ;  Bolgerv.  MaektU,  vol.  v.  509. 
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only  for  defiiiilt  of  payment,  no  interest  can  commence,  unless  where 
payment  is  delayed.  It  is  impossible  to  contend,  that  the  executor 
is  bound  to  pay  before  he  is  ordered  by  the  testator,  unless  under 
some  very  particular  circumstances,  which  I  will  state.  The  rule  is, 
that  no  interest  is  to  be  paid,  till  the  time  arrives,'  at  which  payment 
is  ordered,  except  in  one  case  only,  that  of  a  child  ^1),  but  upon 
quite  a  different  ground.  In  that  instance  the  Court  aoes  not  post- 
pone the  payment  of  interest  till  a  year  after  the  death  of  the  parent ; 
for  the  Court  conaders  the  parent  to  be  under  an  obligation  to  pro- 
vide not  only  a  future  but  a  present  maintenance  for  his  child,  and 
therefore  holds,  that  he  could  have  postponed  the  time  of  payment 
only  from  the  incapacity  of  the  child  to  receive,  but  that  he  never 
meant  to  deprive  him  of  the  fruit  of  the  legacy ;  which  fruit  is  the 
only  maintenance,  and  which  maintenance  he  was  bound  to  provide. 
But  what  occasion  is  there  for  all  this  contention  in  favor  of  the 
child,  if  every  one  is  entitled  ?  Another  case  is,  where  a  legacy  is 
ordered  to  be  paid  at  the  age  of  twenty-one  years,  and  the  legatee 
dies  before  the  time :  shall  the  executor  wait,  till  the  legatee  would 
have  been  twenty-one,  or  have  it  inunediately  ?  It  depends  upon 
the  question,  whether  interest  was  payable  or  not ;  if  it  was,  the  ex- 
ecutor shall  have  it  immediately :  otherwise  he  must  wait  It  is  ad- 
mitted for  the  Plaintiff,  that  if  this  legatee  had  died,  her  executor 
could  not  have  the  legacy,  till  the  legatee  would,  if  she  had  livediT^ 
have  attained  the  age  of  twenty-one.  There  never  could  have  been 
such  an  absurdity  as  the  notion,  that  you  must  wait  till  that  time, 
and  then  have  the  subject  with  the  interest. 

I  believe  it  is  truly  stated,  that  this  identical  point  has  not 
*been  one,  that  the  Court  has  determined  upon.  I  have  [*  14] 
looked  into  all  the  cases ;  and  I  believe  the  Counsel  are 
right  in  that  The  first  case  upon  the  subject  is,  that  cited  from  1 
Ch.  Ca.  60 :  which  is  a  very  old  one ;  in  the  time  of  Charles  the 
Second,  determined  by  Justice  Archer  in  the  time  of  Lord  Clarendon, 
and  long  bef<Mre  the  rules,  upon  which  the  Court  has  since  acted, 
were  settled.  The  executor  demurred.  It  did  not  appear,  whether 
the  legatees  were  children  or  not  The  Report  says,  <<  The  Defend- 
ant demurred ;  for  that  the  Plaindfli  were  under  age,  and  their  leg- 
acies w^re  not  to  be  paid  till  twenty-one,  and  so  had  no  cause  of 
suit"  Now  according  to  the  present  course  of  the  Court  there  was 
a  cause  of  suit  to  impound  it  I  do  not  know  who  the  Reporter 
was :  but  there  is  this  note  added  by  the  Reporter ;  "  No  doubt 
equity  may  interpose  and  order  the  payment  as  they  see  fit ;  besides 
the  legacy  is  debiium  in  prasenii  though  iohetuluni  in  futuro ;  and  as 
it  shall  go  to  his  executors  in  case  of  his  deaths  a  fortiori,  it  shall  be 
paid  to  him  to  support  his  life."  This  is  a  very  inaccurate  case. 
The  I^iatees  had  a  clear  right  to  have  their  legades  secured.    That 

(1)  Pott, MtdndlY.  Bower,  QSQ;  TyeS ▼.  7^^  vol.  iv.  1 ;  Chambenyf.  OM- 
wm,  Lomax  v.  Lomax,  xL  1, 48;  EUis  v.  EUia,  1  Sch.  dL  Lef.  1 ;  Boom  v.  fTmle, 
Petf  T.  FeUom,  1  Swanst  553, 561,  n. 


14  CRICKETT   V.  BOLBT.  [1795. 

seems  the  only  case  in  point ;  and  see,  whether  it  has  been  followed 
in  any  one  instance.  The  rule,  that  has  prevailed,  is  laid  down  so 
early  as  in  an  anonymous  case,  2  Vern.  199,  a  book  of  no  great 
accuracy,  which  however  states  what  I  must  admit  to  be  the  rule  of 
the  Court  at  this  time :  but  he  refers  to  two  cases,  from  which  I  do 
^ot  think  it  can  be  extracted  ;  Clobberie^s  Case,  2  Vent.  342,  and 
Sanders  v.  Eark,  2  Rep.  Ch.  98.  I  must  admit,  the  principle  of 
those  two  cases  does  not  decide  the  point,  for  which  they  are  refer- 
red to.  The  latter  was  a  gift  to  a  daughter,  and  goes  a  great  way 
to  show,  that  the  administrator  of  the  child,  who  died,  was  to  wait 
till  the  time,  at  which  that  child  would  have  received  the  legacy.  I 
cannot  admit  the  reasoning,  that  the  administrator  is  to  wait  merely 
to  receive  it  with  interest.  The  case  in  Ventris  is  very  shordy  re- 
ported. Perhaps  these  cases  do  not  mean  to  decide  exactly  this 
case :  but  the  inference  from  the  reason  and  principles  of  them  is 
the  two  rules  laid  down,  and  which  have  been  uniformly,  I  believe, 
acted  upon  since  that  time. 

With  regard  to  the  other  cases,  the  only  one,  that  has  in  any  de- 
gree weighed  with  me  as  at  all  intrenching  upon  this,  is 
[*  15]  Acherly  v.  Vernon.  ♦  That  case  must  be  admitted  to  have 
afforded  some  ground  of  argument  for  what  is  now  con- 
tended ;  and  Lord  Macclesfield  did  find  himself  unde^  some  difficulty 
to  reconcile  that  case  with  the  principles,  which  I  suppose  he  must 
have  admitted  at  the  time.  If  it  was  a  general  rule,  what  occasion 
was  there  for  him  to  endeavor  to  raise  special  circumstances  ?  whereas 
he  did  reason  upon  the  particular  circumstances,  and  thought,  that 
upon  them  he  was  bound  to  give  interest  up  to  that  time,  when  the 
legacy  would  be  paid.  Whether  he  was  right  or  wrong  in  applying 
the  special  circumstances,  I  do  not  say :  but  certainly  he  did  not 
think  it  a  general  rule. 

Then  see  what  Lord  Hardwicke  says  in  Heath  v.  Perry,  and 
Heart  v.  GreenbatJc,  3  Atk.  716.  1  Ves.  307 ;  and  it  is  very  mate- 
rial to  see  that  case  in  both  the  Reporters ;  for  both  concur  in  Lord 
Hardwicke's  language.  He  lays  down  this  rule  as  clearly  estab- 
lished ;  that  a  legacy  payable  at  a  certain  time  does  not  carry  inter- 
est till  that  time ;  and  he  states,  that  Acherly  v.  Vernon  was  foun- 
ded singly  and  solely  upon  the  particular  circumstances ;  and  Lord 
Hardwicke  was  very  cautious  in  laying  down  a  rule,  unless  it  was  a 
clear  rule.  In  Heath  v.  Perry,  and  Hearl  v.  Greenbank  both  the 
Reporters  concur  in  making  him  lay  down  this  rule  over  and  over 
in  such  terms,  that  it  is  impossible  for  them  not  to  have  understood 
him ;  and  he  reasons  from  that.  I  cannot  therefore  suppose  that 
both  these  Reporters  mistook  him.  What  has  been  done  since  ?  I 
never  heard  it  doubted  before.  It  has  been  acted  upon  in  various 
cases,  but  is  not  reported.  Look  at  the  case  of  Laundy  v.  WtUiams, 
and  those  subjoined  in  Mr.  Cox's  note.  See  what  is  there  supposed 
to  be  the  rule  in  this  case.  Apply  that  to  what  is  there  determined ; 
and  see,  whether  it  has  not  been  clearly  and  uniformly  acted  upon, 
though  perhaps  it  has  not  been  made  a  point,  upon  which  the  Court 
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has  made  a  decision.  In  Roden  v.  Smith  a  legacy  of  5007.  was 
given  to  a  grandchild,  payable  at  twenty-one,  with  an  allowance  of 
1 1/.  a  year  for  maintenance  till  four  years  old,  and  162.  a  year  after- 
wards till  twenty-one.  Upon  the  death  of  the  grand-child  mider 
twenty-one  the  question  occurred,  whether  the  administrator  should 
be  paid  the  money  immediately,  and  so  be  entitled  to  the  interest 
fironx  the  death  of  the  infant,  or  wait  till  such  time  as  the 
infant  would  have  attained  twenty-one.  *I  cannot  be-  [*16] 
lieve,  that  at  that  time  he  i^  to  receive  it  with  interest.  A 
distinction  is  taken  in  that  case  between  a  person  claiming  the  lega- 
cy by  a  limitation  over  and  the  administrator  of  the  infimt ;  and  it  is 
laid  down,  that  the  former  takes  immediately  on  the  death  of  the 
infiemt,  but  the  latter  must  wait  till  the  time,  at  which  the  legacy  is 
payable,  unless  the  whole  interest  is  given  in  the  mean  time.  This 
was  followed  by  Green  v.  Pigot  (1),  in  which  the  very  same  doc- 
trine is  recognized  by  Lord  Thurlow.  I  never  had  any  doubt  upon 
it.  I  have  looked  into  all  the  cases.  None  of  them  contradict  this 
except  that  one  in  the  time  of  Charles  II.  Therefore  I  hope  this 
will  be  considered  as  a  settled  point,  upon  which  executors  may  not 
be  put  to  the  expense  of  defending,  unless  at  the  peril  of  costs. 
The  rule  is  clear,  that  a  legacy  payable  at  any  given  time  whatso- 
ever does  not  carry  interest  till  that  time,  whether  it  is  a  vested  in- 
terest or  not :  the  time  of  payment  must  govern  the  commencement 
of  interest,  with  this  difference  only,  that  a  legacy  given  by  a  parent 
to  a  child  shall  carry  interest  from  the  death  of  the  testator  on  ac- 
count of  the  obligation  attaching  upon  the  person,  who  gives  it,  and 
because  it  is  in  nature  of  a  portion ;  therefore  interest  in  the  mean 
time  is  iCdded,  though  it  is  not  given  in  express  terms ;  and  Acherly 
V.  Vernon  was  determined  upon  the  idea,  that  the  testator  put  him- 
self in  loco  parentis.  All  the  other  cases  upon  the  point,  whether 
the  adoiimstrator  of  the  legatee  is  entitled  to  the  legacy  immediately 
or  must  wait  till  the  period,  at  which  the  legatee  would  have  been 
entided  to  it,  depend  upon  this. 

I  am  loth, to  encourage  suits :  but  as  this  is  a  family  cause,  I  am 
not  inclined  to  give  costs,  though  I  consider  this  as  a  very  clear 
point.  The  Plaintiff  might  have  taken  the  legacy  and  have  come 
for  the  interest  only.  It  does  not  appear  what  the  property  is.  De- 
clare the  legatees  entitled  to  their  legacies  with  interest  to  be  com- 
puted only  from  the  time  of  their  attaining  the  age  of  twenty-one 
respectively.  Let  the  bill,  so  far  as  it  seeks  interest  prior  to  that 
time,  be  dismissed :  but  as  it  is  alleged  to  be  a  family  suit  only  to 
take  the  opinion  of  the  Court,  the  same  solicitor  being  employed  for 
all  parties,  I  will  give  costs. 

I  think  a  wife  would  certainly  come  under  the  same 
exception  as  a  child  (2).      *I  do  not  find  it  in  the  books.       [*  17] 


(1)  Bnx  C.  C.  103. 

(2)  This  dictum  o\  , 
Lowndes^  xv.  901 ;  Raven  v.  H^aUty  1  Swanst,  553^    [It  has  been  decided  in  New 


(3)  This  dictum  over-ruled,  potty  Stent  v.  Eobinaony  vol.  xiL  461 ;  Laumdee  v. 
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It  can  hardly  ever  happen,  that  a  wife  has  not  some  other  pro- 
vision ;  and  that  may  make  a  difference  in  the  case  of  a  child. 
If  maintenance  is  given  generally  to  the  child,  so  that  the  whole  may 
be  exhausted  by  the  maintenance,  that  shows  the  testator  meant  it 
to  carry  interest :  but  if  a  partial  maintenance  is  given,  as  if  an  an- 
nual sum  less  than  the  interest  is  given  for  maintenance,  the  child 
shall  have  no  more ;  and  the  executor  paying  that  sum  shall  have  all 
the  rest.  

1.  Interest,  unless  expressly  given  from  an  earlier  date,  is  allowed,  even  in 
respect  of  an  immediate  le^y,  only  from  the  end  of  the  year  after  the  testator's 
death;  before  which  time,  if  no  other  period  is  assigned  by  the  will,  payment  of 
the  legacy  cannot  be  demanded:  Gibmm  v.  BoU,  7  Ves.  96:  and  interest  on  a 
legacy,  unless  there  is  a  special  provision  made  for  it,  is  allowed  for  delajr  of  pay- 
ment only :  HeaHe  v.  Gretnbank^  3  Atk.  716:  therefore,  when  a  legacy  is  given, 
to  be  paid  at  any  particular  time,  it  will  not  carry  interest  before  that  time. 
AmmfmouSy  2  Freem.  207.  Where,  indeed,  the  legacy  is  not  a  general  pecuniary 
one,  but  a  specific  bequest  of  a  corpus^  that  \b  an  immediate  gift,  passing  both  the 
fund  and  its  produce,  from  the  death  of  the  testator.  Baotn  v.  naiU^  1  Swanst 
557;  Kirby  v.  PotUr,  4  Ves.  751;  Barringhn  v.  Triairam,  6  Ves.  349.  And, 
when  a  lesac;^  is  given  to  the  infant  child  of  the  testator,  interest  may  be  payable 
immediately,  if  there  is  no  other  fUnd  applicable  for  the  proper  maintenance  of 
such  child :  Lowndea  v.  Loumdea,  15  Ves.  304 ;  Cory  v.  Askew,  1  Cox,  244 ; 
Harvey  v.  Haavof,  2  P.  Wms.  22 :  but,  where  other  means  of  support  are  provided 
for  the  child,  there,  if  the  legacy  be  payable  at  a  future  day,  it  will  not  cany 
interest  until  the  day  of  pajrment  comes,  more  than  in  the  case  of  a  legacy  to  a 
perfect  stranger:  fVyndi  v.  ffyncL  1  Cox,  435 ;  Mlis  v.  Ellis,  1  Sck  &  Lef.  5; 
Heath  V.  Perry,  3  Atk.  102;  HearU  v.  Greenbank,  3  Atk.  718:  and  though  the 
executor  may  be  required  to  secure  the  fund,  he  cannot  be  called  upon  for  inter- 
est before  the  day  mentioned  for  payment  of  the  principal.  TSfrrell  v.  TSfrrdl^  4 
Ves.  5. 

2.  The  general  rule  as  to  non-payment  of  interest  upon  a  lejE^acy,  before  such 
legacy  becomes  due,  must  not  be  broken  in  upon  by  an  exception  m  fkvor  of  an 
adult  legatee,  however  nearly  related  to  the  testator ;  Eaven  v.  Waile,  1  Swanst 
558;  and,  as  illegitimate  children  are,  in  legal  contemplation,  no  more  than 
strangers,  ( Lowndes  v.  Lcnendts,  15  Ves.  304, )  it  seems,  notwithstanding  what 
was  intimated  ohiUr  in  the  principal  case,  that  interest  cannot  be  allowed,  by  way 
of  maintenance,  in  favor  of^  such  lej^atees:  Perry  v.  ffhUehead,  6  Ves.  547 ;  un- 
less it  can  be  collected,  from  the  will,  that  the  testator  intended  to  give  interest. 
Beckford  v.  Tohin,  1  Ves.  Sen.  310 ;  Ellis  v.  Ellis,  1  Scb.  d&  Lef.  6;  Raven  v. 
H^aile,  vbi  supra.  Even  in  the  case  of  a  grand-child  an  executor  must  not  take 
upon  himseli  to  pav  interest  upon  a  legacy  by  way  of  maintenance,  when  it  is 
not  expressly  provided  by  the  will ;  for,  though  it  was  said,  in  the  principal  case, 
that  Courts  of  Equity  should  struggle  in  favor  of  the  grand-child,  yet,  it  seems, 
there  must  be  something  more  than  the  mere  gift  of  a  legacy,  somedimg  indicating 
that  the  testator  put  himself  in  loco  parentis  to  justi^  a  Court  in  decreeing  inter- 
est for  a  grand-child's  maintenance.  Perry  v.  fFhitekead,  6  Ves.  547;  Rawlins  v. 
Goldtrap,  5  Ves.  443 ;  HiUv.  HiU,  3  Ves.  &  Bea.  18a  But,  of  course,  even 
when  a  legacy  to  a  grand-child  is  not  pajrable  till  he  comes  of  age,  atill  mainte- 
nance may  be  allowed  for  his  support  during  his  infancy,  provided  the  parties  to 
whom  the  legacy  is  given  over,  in  case  of  uie  infant's  death,  are  competent  and 
willing  to  consent :  Cavendish  v.  Mercer,  5  Ves.  195  ( in  note  ) :  thia  may  also  be 
done  where  the  fund  is  given  among  the  children  of  a  family,  who,  being  infants, 
cannot  consent,  but  who  have  all  an  equal  chance  of  survivorship,  and  an  equal 
interest  in  having  maintenance  allowed:    Greenwell  v.  Greenwell,S  Ves.  199; 

York  that  a  legacy  to  the  widow  in  lieu  of  dower,  draws  interest  from  the  death 
of  the  testator,  where  he  has  provided  no  other  means  for  her  support  during  the 
first  year  after  his  death.     mUiamson  v.  Williamson,  6  Paige,  29^.] 
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ColUa  V.  BlaMumif  9  Ve&  471 ;  ErringUm  ▼.  Cftqpimm,  12  V.  25;  Fnrman  v. 
Green,  10  Yes.  48:  nor  will  it  be  any  objection,  that  other  children  may  poeaibly 
coine  in  eeee  after  the  order  made.  Errat  v.  Bavioto,  14  Yes.  204 ;  Halof  v.  Ban-' 
niriery  4  Mad.  280.  But,  if  the  will  contain  meeeaem  linnUatiom  over,  to  parties 
between  whom  this  privity  does  not  exist,  and  under  which  limitations  persons  not 
in  being  may  become  entitled,  it  is  not  sufficient  that  all  the  parties  then  hyingy 
and  presumptively  entitled,  are  before  the  Court;  for  none  of  the  living  may  be 
partieB  eventually  entitled  to  the  properQr.  MmihaU  v.  HoUom^,  2  Swanst  436 ; 
jSx parte  KMU^  11  Yes.  606;  Errington  v.  Chapman,  ubi  narax  Lomax  v. 
iamor,  11  Yes.  4a  •»  -r  rr 

3.  Notwithstanding  the  opinion  thrown  out  b^  Lord  Alvanlev^  the  principal 
case,  it  seems  to  be  now  settled,  that  no  exception  is  to  be.  made,  in  &vor  of  &e 
testator's  wife,  to  the  general  rule,  that  a  lesacy  does  not  bear  interest  before  it  is 
payable.  Lmondes  v.  Lowndes,  15  Yes.  904;  Steni  v.  Robmeony  12  Yes. 461; 
Baven  v.  WaUe,  1  Swanst.  559. 

4.  The  observation  as  to  the  rule  of  not  supplying  a  surrender  in  &vor  of  a 
natnnd  child,  is  no  longer  important  The  statute  55  6ea  IIL  c.  192,  renders 
every  disposition  of  copyhold  estates  by  will  effectual,  (supposing  the  will  to  be 
good  in  other  respects,)  without  the  necessity  of  a  previous  surrender  to  ihe  uses 
of  the  testator's  will. 

5k  Where  a  be({ue8t  is  made  to  a  legatee  at  his  age  of  twenly-one,  or  any  other 
specified  age,  or,  if  he  attain  such  age,  this  is  such  a  description  of  the  person 
who  is  to  t&e,  that,  if  the  legatee  do  not  sustain  the  character  at  that  time,  the 
legacy  will  fail ;  the  time  when  it  is  to  be  paid  is  attached  to  the  legacy  itself; 
and  the  condition  precedent  prevents  the  legacy  from  vesting.  Pan&na  v.  Par^ 
SM9,  5  Yes.  582;  Santhury  v.  jRen^  12  Yes.  78;  Errington  v.  Chmnan,  12  Yes. 
24.  But  if  the  legacy  be  to  an  infant,  payable  at  twenty-one,  the  legacy  is  held 
to  be  vested ;  the  description  is  satisfied,  and  the  other  jiart  of  the  direction  refers 
to  the  payment  only.  The  distinction  is  borrowed  nom  the  civil  liw,  but  is 
adopted  as  to  personal  legacies  only,  not  as  to  real  estate ;  and  is  spoken  of  as  a 
rule  neither  to  be  extemed  nor  uiproved.  Dawaon  v.  JKZIett,  1  Brown,  123; 
MaekeU  v.  ff tnler, 3  Yes.  543;  Bolger  v.  MadteOySWea.  509 ;  Haneony.  Graham, 
6  Yes.  245.  The  case  of  MeredtOi  v.  To(^  decided  by  Lord  Hardwicke,  in  Hil. 
T.  19  Geo.  II.  (10th  Feb.  1745,)  amiears  firom  Mr.  Forrester's  ms.  to  have  been  as 
lUlows.  Mary  Lethieullier  by  will  devised  in  these  words,  "I  do  herebv  order 
my  executrixes  hereinafier  named  to  lay  out  the  sum  of  2,40(H.  in  the  purchase  of 
government  securities  within  one  month  after  my  decease  in  their  own  names, 
and  that  they  do  pay  the  interest  or  dividends  thereof  to  my  grand-son  William 
Lethieullier  during  the  term  of  his  natural  life,  and  fimn  and  after  his  decease 
then  I  will  and  direct  my  executrixes  to  deliver  and  transfer  the  said  securities 
which  shall  be  so  purchased  with  the  said  sum  of  2,4001.  to  the  children  of  my 
said  grand-son  William  Lethieullier  to  be  divided  amongst  them  share  and  share 
alike  as  thy  shall  respectively  attain  his  or  their  age  of  21  years  if  sons,  or  if 
daughters  at  their  ages  of  21  years,  or  marriage,  or  if  there  shall  be  but  one  child 
of  mygiand-son,  then  I  give  the  whole  security  to  such  one  child  at  his  or  her 
age  of  21,  or  marriage.  And  I  direct  that  the  dividends  or  interest  of  the  said 
2,4002.  shall,  from  the  death  of  mv  said  grand-son,  be  from  time  to  time,  as  soon 
as  it  amounts  to  lOOf.  laid  out  in  the  purchase  of  good  government  securities,  all 
which  I  direct  shall  be  also  delivered  to  the  child  or  chil£en  of  my  said  grand-eon, 
in  the  like  manner  as  the  securities  to  be  purchased  with  the  said  sum  of  2,4001. 
are  hereby  directed  to  be,  and  in  case  of  the  death  of  anv  of  the  said  children 
before  the  age  or  marriage  before  mentioned,  I  wHl  that  their  respective  shares 
shall  go  to  the  survivor  of  them. "  The  testatrix  died  in  the  life  of  her  grand-son 
William,  who  died  leaving  issue  one  son  John.  John  died  when  about  five  years 
old,  and  his  mother,  the  plaintiff  in  the  suit,  took  out  administration  to  him.  The 
question  was,  whether  the  said  bequest  of  the  2,4001  vested  in  John,  and  his 
mother,  consequently,  as  his  administratrix,  was  entitled  to  it,  or  whether  it  was 
a  lapsed  legacy  by  his  dying  under  age.  Lord  Hardwicke  said,  *^I  shall  premise 
that  the  whole  clause  on  which  this  question  depends,  consists  of  a  direction  to 
the  executrixes.  The  common  distinction  has  been  made,  that  where  a  legacy  is 
given  oi  21,  it  is  not  vested ;  but  if  given  absolute,  to  be  paid  at  21,  it  is  vested. 
I  shall  first  consider  the  latter  part  of  the  clause,  where  the  testatrix  puts  the 


17*  CBICKETT  V.  DOLBT.  [1795. 

case  of  an  only  child,  not  merely  because  it  is  that  which  has  happened,  but 
because  it  may  affixrd  some  liffht  m  explanation  of  the  other  part  of  the  clause ; 
now,  in  the  latter  part  the  gift  is  to  such  one  child  at  Ma  or  her  ag«  of  21 ;  here,^ 
therefore,  the  time  is  plainly  annexed  to  the  gift  itself  But  it  is  insisted  on  by 
the  plainti^  and  I  tiiink  rightly,  that  the  case  will  not  necessarily  be  dependent 
on  Uiis  passage  of  the  will  singly,  but  that  if  there  be  words  in  the  general  dis- 
position which  show  the  intent  of  the  testatrix  that  this  legacy  should  vest  in  any 
case,  or  in  that  of  there  being  several  children,  those  words  shall  control  the 
strictness  of  the  latter,  even  in  the  case  which  has  happened  of  there  being  only 
one  child.  As  to  this,  however,  the  whole,  as  I  said  before,  consists  of  a  direction 
to  the  executrixes,  and  therefore  the  argument  used  for  the  plaintiff,  that  this  is  a 
severance  of  the  2,4002.  from  the  rest  of  the  estate  of  the  testatrix,  ftiils ;  for  this 
is  not  like  a  bequest  to  trustees,  but  the  proper^  during  the  life  of  William 
Lethieullier  continued  in  the  executrixes.  It  was  nrther  insisted  for  the  plaintiff, 
that  the  gift  to  the  children  of  William  was  immediate ;  that  the  direction  to 
deliver  and  transfer  is  absolute  and  immediate,  and  the  division  only  is  to  be 
postponed  till  21.  But  I  am  of  opinion  thfit  the  reference  of  the  words  as  ikey  shaU 
attain  their  age  of  21  years  must  go  to  the  delivenr  and  transfer,  as  well  as  to  the 
division.  It  appears  to  be  so  from  the  nature  oi  the  thing  itself,  for,  how  were 
these  securities  to  have  been  delivered  and  transferred  to  these  children  before 
they  were  divided?  to  all  the  children  jointl;^? — no,  certainly.  The  testatrix 
has  directed  an  accumulation  of  the  interest  till  the  children  attained  21 ;  such 
interest  to  be  received  and  laid  out  in  the  mean  time  by  the  executrixes,  which  is 
inconsistent  with  a  transfer  before  that  time.  The  new  securities  to  be  purchased 
with  the  dividends  are  directed  to  be  transferred  in  like  maimer  as  the  securities 
to  be  purchased  with  the  2,4002.  These  words  tn  like  manner  must  relate  to  the 
time,  for  there  is  no  odier  mode  or  circumstance  to  which  they  can  refer.  Now, 
Uiese  securities  could  not  be  transferred  till  the  children  were  21,  because  the  fund 
out  of  whibh  they  were  to  arise  was  not  to  close  till  then ;  and  the  whole  being 
to  go  in  like  manner,  the  securities  purchased  with  the  principal  sum  of  2,400^ 
must  not  be  transferred  till  the  same  time.  In  the  latter  part  of  the  clause  the 
testatrix  has  given  the  legacy  expressly  at  21 ;  but  in  the  former  part  of  the  * 
clause  her  meaning  is  expressed  to  be  the  same,  and  I  think  it  plainly  appears  to 
have  been  her  intent  that  the  whole  should  be  suspended  till  some  of  the  children 
attained  21.  As  to  her  intent  what  should  become  of  this  legacy  in  the  case  that 
has  happened,  it  in  no  way  appears ;  but  there  is  not  die  least  probability  that  it 
was  her  intent  togive  it  to  the  child's  administratrix.  The  cases  cited  from  2 
VeriL  508,  and  67^,  do  not  come  up  to  this,  for  in  both  of  them  intertst  was  to 
commence  tmmediaUiy ;  and  as  to  that  of  Mitriey  v.  Vtrmn^  1  P.  Wms.  783,  the 
question  there  was  omy  about  the  commencement  of  the  interest,  and  the  legacy 
was  severed  from  the  bulk  of  the  estate,  and  could  not  go  to  the  residuary  legatee, 
from  the  terms  of  the  will.  Upon  the  whole  therefore,  tiie  bill,  as  to  this  demand, 
must  be  dismissed. "  It  appears  that  the  report  of  Caet  v.  Csve,  referred  to  by 
Lord  Hardwicke  as  fVom  2  Vem.  508,  would  nave  been  no  sound  authority  for  the 
plaintiff,  even  had  it  been  more  closely  in  point  in  his  ftivor ;  for  the  inaccuracy 
of  that  report  has  been  ascertained  by  an  examination  of  the  Register:  see 
BaucaU  v.  CMm,  1  Atk.  55a 

6.  Where  a  legacy  though  a  vested  one,  is  not  payable  till  a  certain  fixed 
period,  before  which  the  legatee  dies,  his  executor  or  administrator  must  wait  till 
the  appointed  period,  unless  interest  was  given  for  the  intermediate  time ;  other- 
wise the  personal  representatives  of  the  original  testator  would  be  deprived  of  a 
benefit  apparently  intended  for  them ;  but  where,  indeed,  they  are  to  be  account- 
able for  interest,  the  same  reason  does  not  exist,  and  the  legacy  may  be  claimed 
forthwith,  if  the  delay  of  payment  was  only  directed  with  reference  to  the  minority 
of  the  legatee :  Clohtrry  v.  Lampetiy  2  Freem.  25 ;  Anonytnout,  ibid.  64 ;  Anony- 
mouBy  2  Vem.  199 ;  Qrten  v.  Pigoty  1  Brown,  105 ;  ¥\mnxTtau  v.  FonnertaUy  1 
Yes.  Sen.  119:  but  giving  a  small  yearly  sum,  by  way  of  maintenance,  is  not 
equivalent  to  ^ving  interest,  for  the  purpose  last  adverted  to.  Chester  v.  Paxniery 
2  P.  Wms.  896;  Hanmm  v.  Qrahamy  6  Yes.  249. 
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LAKE  V.  THOMAS 
[1795,  Dec.  16.] 

Bill  agminst  the  devisee  of  mortgaged  premiaes  by  the  heir  of  mortgagor  for  dis- 
corery  and  redemption,  charging  acknowledgments,  that  the  estate  waa  held  in 
mortgage,  and  that  accounts  had  been  kept:  plea  of  possession  for  fiAy  years 
under  conveyancea  from  the  mortgagee  ordered  to  stand  for  an  anawer.  (a) 

A  mortgaged  estate  getting  into  different  hands,  redemption  waa  refuaed  aa  to 
part  from  len^  of  time;  and  opened  as  to  ^e  other  part,  accounta  having 
been  kept,  and  there  being  a  devise  of  it  as  a  mortgage,  [p.  22.] 

The  bill  stated  the  following  case.  The  Plaintiff  William  Lake 
is  the  eldest  son  and  heir  at  law  of  William  Lake  deceased,  who  was 
the  eldest  son  and  heir  at  law  of  William  Lake  deceased.  William 
Lake  the  Plaintiff's  grandfather  being  seised  and  possessed  or  other- 
wise entitled  to  a  certain  estate,  called  Trugwall,  borrowed  120Z.  of 
Robert  NichoUs ;  and  for  securing  the  re-payment  thereof  with  inter- 
est executed  some  indenture  or  indentures  of  mortgage  of  the  said 
premises  for  some  long  term,  or  otherwise  conveyed  the  said  premises 
in  mortgage  to  the  said  Nicholls,  who  assigned  his  interest  in  the 
mortgaged  premises  to  John  Thomas,  who  by  his  will  gave  all  his 
interest  in  the  said  premises  and  the  money  due  thereon  to  his  son, 
the  Defendant  Henry  Thomas,  who  by  virtue  of  such  will  or  other- 
wise became  possessed  of  and  entitled  to  the  said  mortgage  security. 
John  Thomas  during  his  life  got  into  possession  of  the  premises,  and 
received  the  rents  and  profits  till  his  death.  Henry  Thomas,  the 
Defendant,  having  become  entitled  as  aforesaid,  entered  upon  the 
said  premises,  and  has  been  ever  since  and  still  is  in  possession. 
William  Lake,  the  Plaintiff's  grandfather,  died  some  years  since 
intestate,  leaving  William  Lake,  the  Plaintiff's  bther,  his  eldest  son 
and  heir ;  who  died  in  or  about  the  year  1781,  leaving  the  Plaintiff 
his  eldest  son  and  heir  at  law  then  an  infant  of  tender  years,  and 
who  has  only  lately  attained  his  age  of  twenty-one  years.  The 
Plaintiff's  father  in  the  year  1789  applied  for  a  redemption ;  but 
being  a  sea-faring  man  was  prevented  from  prosecuting  his  said  claim 
at  that  time ;  and  the  Plaintiff  being  an  infant,  and  in 
*  Holland  at  the  death  of  his  father,  where  he  continued  until  [*  18] 
the  1 1  th  of  August,  1792,  the  said  mortgagees  were  suffered 
to  hold  and  continue  in  possession  and  enjoyment  of  the  said  mortgaged 
premises,  and  to  receive  the  rents  and  profits.  The  Plaintiff  upon 
the  death  of  his  father  became  entitled  to  the  equity  of  redemption. 
The  rents  and  profits  received  by  the  Defendant  and  his  father  have 
been  much  more  than  sufficient  to  keep  down  the  interest  The 
Defendant  refuses  a  redemption,  alleging,  that  he  can  make  it  appear, 
by  deeds  and  writings  in  his  custody,  that  the  premises  are  not  liable 
to  be  redeemed,  but  which  he  refuses  to  produce. 

The  bill  charged,  that  the  premises  were  not  sold,  but  only  mortr 

(a)  See,  ante,  note  ib)  to  Ed9eU  v.  Buehanaru  2  V.  83;  alv)  notes  to  Jona  v. 
TwttrviUe,  2  V.  11, 12. 
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gaged  to  Nicholls,  and  assigned  by  way  of  mortgage  to  Thomas ; 
which  would  appear,  if  the  Defendant  would  produce  the  said  con- 
veyances and  other  deeds  and  writings  relating  to  the  said  premises 
and  mortgage  now  in  his  custody  or  power;  that  the  said  John 
Thomas  always  considered  the  said  premises  as  in  mortgage  only  to 
him ;  and  some  time  ago  bef<»e  his  death  acknowledged,  that  the 
said  premises  were  held  by  mortgage  only,  and  declared,  he  should 
be  well  satisfied  with  payment  of  the  said  principal  mortgage  money 
so  advanced  upon  the  same  as  aforesaid  and  the  interest  aue  thereon, 
or  to  that  effect ;  that  the  Defendant  in  the  year  1769,  wrote  a  letter 
in  the  name  and  by  the  desire  or  direction  of  the  said  John  Thomas 
or  with  his  privity  or  consent,  and  sent  the  same  to  the  Plaintiff's 
father,  whereby  the  said  Thomas  declared  his  readiness  to  accept  the 
principal  and  interest  due  upon  the  said  mortgage,  viz. 

"  Reverend  Sir^ 

<<  I  did  not  receive  your  favor  of  the  26th  of  May  until  Sunday 
<<  last,  so  could  not  answer  you  'ere  now ;  and  in  answer  thereto  I 
<<  some  time  smce  showed  the  debt  upon  Tridgwell  mortgages  to 
<<  William  Lake  and  to  parson  Walsars  also :  the  first  said,  he  thought 
<<  it  was  the  full  value  of  it,  and  that  I  was  welcome  to  it;  and  the 
"  latter,  that  he  would  wash  his  hands  of  it ;  their  very  express 
"  answers.  This  is  some  years  past,  and  with  the  growing  interest, 
<<  &c.  it  is  advanced  so  high  as  about  400/.,  and  Mrs.  Jordan  alive 
<<  and  well,  and  am  informed  a  better  life  than  she  was  some  time 

"  past,  and  may  live  twenty  years  for  age.  If  you  or  Wil- 
[*  19]       <<  ham  Lake  have  a  farther  mind  to  *talk  about  it,  when* 

"  you  come  into  the  country,  shall  be  glad  to  see  you  and 
"  him  also.  The  quantity  of  acres  are  about  ten  ;  and  my  father 
<<  took  it  in  a  public  survey  at  10/.  per  annum  during  Mrs.  Jordan's 
<<  life ;  which  is  supposed  always  the  full  value  of  every  estate  so 
'<  taken.  I  am  for  my  father  John  Thomas  your  most  humble 
"  servant,  ««  Henbt  Thobias." 

Which  letter  the  Plaintiff  is  ready  to  produce.  The  bill  farther 
charged,  that  the  Defendant  had  lately  since  the  death  of  John 
Thomas  acknowledged,  that  the  said  premises  were  in  mortgage, 
and  that  he  held  the  same  as  mortgagee  only,  or  to  that  effect ;  also, 
that  the  Defendant  had  kept  some  accounts  of  his  receipts  or  pay- 
ments on  account  of  the  said  premises  under  an  idea  that  he  might 
be  called  upon  in  respect  thereof;  and  had  always  or  at  some  time 
considered  himself  as  mortgagee  only  of  such  premises.  The  bill 
prayed  a  discovery,  and  that  the  Plaintiff  might  be  at  Uberty  to  re- 
deem, and  that  the  Defendant  might  be  decreed  to  account  for  the 
rents  and  profits  received  by  his  father  or  himself  or  by  their  order 
or  for  their  use  ;  and  that  an  account  might  be  taken  of  the  princi- 
ple and  interest  due  upon  the  mortgage  ;  and  that  upon  the  Plaintiff's 
paying  what  should  appear  due  the  Defendant  should  be  decreed  to 
re-convey,  and  that  possession  should  be.  delivered  to  the  Plaintiff, 
together  with  all  the  title-deeds,  &c. 

VOL.  Ill  2* 
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As  to  the  redemption  and  discovery,  and  the  account  of  the  rents 
and  profits  received  by  John  Thomas  or  by  the  Defendant  or  by 
their  order  or  for  their  use  from  the  estates  in  the  bill  mentioned, 
and  as  to  so  much  of  the  bill,  as  sought  to  have  possession  of  the 
said  estates  or  of  the  title-deeds  and  writings  relative  to  the  same, 
the  Defendant  pleaded  in  bar,  that  in  1731  the  said  William  Lake 
beii^  seised  or  otherwise  well  entitled  to  the  messuage  or  tenement 
after  mentioned,  subject  to  a  rent-charge  of  102.  per  annum,  to  Eliz- 
abeth Lake,  borrowed  60Z.  of  John  Hearle  and  William  Pearce  ;  for ' 
securing  which  'he.  by  indenture,  dated  the  27th  of  January,  1731, 
demised  to  them,  their  executors,  administrators  and  assigns,  all 
,  those  messuages,  lands,  tenements  and  hereditaments,  called  Trug- 
wall  (describing  them)  to  hold  for  1000  years  subject  to  redemption ; 
and  in  1741  the  said  William  Lake  being  so  seised  or  entitled,  sub- 
ject as  aforesaid,  borrowed  of  Thomas  Roskruge  90Z. ;  for 
securing  which  he  by  indenture,  dated  *the  28th  and  [*20] 
29th  of  August,  1741,  conveyed  the  Trugwall  estate  to 
Roskruge,  to  hdd  to  him  and  his  heirs  for  ever  subject  to  redemp- 
tion ;  that  these  mortgages  became  absolute ;  and  Roskruge  in  1742 
conveyed  to  Robert  Nicholls,  his  heirs  and  assigns  for  ever,  all  the 
said  premises,  to  hold  to  him,  his  heirs  and  assigns,  subject  to  the 
mortgage  ;  and  by  indenture  of  the  12th  November,  1742,  Hearle 
reciting,  that  he  was  entitled  by  surviving  Pearce,  assigned  to 
Robert  Nicholls,  to  hold  to  him,  his  executors,  administrators  and 
assigns,  for  the  remainder  of  the  term  of  1000  years ;  that  by  in- 
dentures, dated  the  6th  and  7th  of  October,  1746,  Nicholls  con- 
veyed and  assigned  the  mortgage  in  fee,  and  the  remainder  of  the 
term  for  years  subject  to  the  said  mortgage,  to  John  Thomas,  who 
in  1746  got  into  possession  of  the  said  premises  and  so  continued 
quietly  to  his  death  upon  the  15th  of  May,  1770 ;  and  by  his  wiU, 
dated  the  10th  of  May,  1769,  he  devised  and  bequeathed  to  his  son 
Henry  Thomas  all  the  rest  of  his  goods,  effects  and  chattels,  either 
in  fee,  lease,  mortgages,  reversions  or  expectancy,  with  all  his  stock 
in  trade,  cash,  book-debts,  bills,  bonds,  notes,  dues  and  demands, 
whatsoever,  first  paying  all  his  just  and  lawful  debts,  to  him  and  his 
heirs  forever ;  and  appointed  him  sole  executor  ;  and  after  the  death 
of  John  Thomas,  the  Defendant  by  virtue  of  his  will  and  as  his 
eldest  son  and  heir  at  law  entered  upon  the  said  premises,  and  re- 
ceived the  rents,  and  peaceably  enjoyed  the  same  till  the  filing  of 
the  bill ;  and  he  insisted  upon  the  length  of  possession  and  quiet 
enjoyment. 

Mr.  Alexander^  for  the  plea.  Great  convenience  will  arise  from 
supporting  this  plea,  if  possible.  The  possession,  upon  which  the 
defence  is  founded,  is  fifty  years.  As  to  the  mode  of  defence,  in 
Aggas  V.  PickertUy  3  Atk.  244,  though  Lord  Hardwicke  doubted 
at  first,  and  ordered  precedents  to  be  searched,  he  ultimately  deter- 
mined, that  a  plea  was  proper.  An  objection  will  be  made  upon 
the  charges,  that  the  father  of  the  Defendant  always  considered  the 
premises  as  in  mortgage  only,  and  declared,  he  should  be  satisfied 
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with  principal  and  interest,  and  the  Defendant  himself  lately  ac- 
knowledged, that  the  premises  were  in  mortgage,  and  he  held  as 
mortgagee  only.  I  doubt,  whether  any  thing  by  parol  only  is 
sufficient.  It  must  be  a  solemn,  distinct  and  deliberate,  promise ; 
as  was  held  by  the  Master  of  the  Rolls  in  a  case  before  him  in 
1792.  In  that  case  the  Master  of  the  Rolls  said  (1),  there 
[*  21]  *  was  an  exception  to  the  rule,  if  the  mortgagee  treated  it 
as  a  mortgage;  as  by  stating  accounts,  &c.  He  states 
the  case  to  be,  where  a  deliberate  solemn  act  in  writing  took  place, 
and  said.  Perry  v.  Marstan^  2  Bro.  Ch.  Ca.  397  (2),  was  the  only 
case  of  parol  evidence ;  and  there  the  decree  of  the  Master  of  the 
Rolls  was  reversed  by  Lord  Thurlow.  He  said,  he  would  not  lay 
it  down,  that  no  parol  evidence  should  be  admitted ;  because  the 
case  before  him  did  not  call  for  it;  but  if  evidence  is  to  be  admitted, 
it  ought  to  be  clear,  and  to  show  a  deliberate  intention  to  pennit 
redemption ;  and  he  dismissed  the  bill  without  costs.  The  charges 
amount  to  nothing  more  than  that  the  title  was  a  mortgage  title ; 
which  the  {dea  admits.  It  states  only  acknowledgments  to  that 
effect  a  great  while  ago,  not  that  he  declared  it  upon  an  application 
to  be  redeemed.  There  is  no  appearance  of  a  deliberate  intention 
or  wish  to  be  redeemed.  The  letter  contradicts  the  claim ;  showing 
rather  a  treaty  for  the  sale  of  an  inedeemable  interest  than  a  re- 
demption. It  never  was  proceeded  in,  and  must  be  considered  as 
abandoned.  As  to  the  infancy,  it  is  not  stated,  that  William  Lake 
the  father  was  an  infant  at  the  death  of  the  grandfather;  con- 
sequently the  bar  had  attached  long  before  the  death  of  the  father 
in  1781 ;  and  the  descent  upon  his  infant  son  could  not  revive  it. 

Lord  Chancellor  [Loughborough].  There  is  a  cha^  in  the 
bill,  that  the  Defendant  had  kept  an  account 

For  the  Plea.  That  is  no  ground  for  a  redemption.  There  is 
no  such  case  as  to  a  private  account. 

Lord  Chancellor.  I  do  not  know,  how  far  any  one  hct  in  the 
bill  might  weigh :  but  there  are  a  good  many  circumstances  stated 
in  this  bill,  some  combination  of  which  has  certainly  led  the  Court 
to  keep  the  redemption  open.  Whether  the  objection,  that  nothing 
except  in  writing  will  do,  I  would  not  judge  without  farther  con- 
sideration (3).    That  case  at  the  Rolls  was  not  upon  a  plea. 

Attorney  General  [Sir  John  Scott]^  for  the  Plaintiff.  The  plea  to 
the  discovery  cannot  be  good. 

Lord  Chancellor.  I  think  the  plea  goes  too  for ;  for  it  requires 
me  to  decide  a  material  point  without  any  farther  infonna- 
[*  22]  tion  *  than  the  suggestions  of  the  bill.  I  had  some  notion, 
the  Courts  had  gone  in  some  cases  upon  this  idea,  that  if 
the  parties  had  treated  it  and  dealt  with  it  as  a  mortgage,  and  kept 
accounts  upon  it  as  a  mortgage,  there  would  be  no  harm  in  consider- 
ing it  so. 

(1)  WhiHngv.  fr^Coop.  1. 

(2j  The  depositions  are  stated  from  the  Reg.  Book,  Coop.  165. 
(3)  BttkM  ▼.  PM/dhwaHUy  Coop.  161 ;  Barrtm  v.  AToiitYi,  Coop.  189 ;  potf ,  vol. 
xix.327. 
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Far  the  Plaintiff.    If  he  devised  it  as  a  mortgage. 

Lord  Chancellor.  There  was  a  very  long  case,  I  think  before 
Sir  Thomas  Clark,  about  redemption.  The  title  of  the  estate  had 
come  into  two  different  hands :  the  part  in  the  hands  of  one  family 
was  held  irredeemable :  as  to  the  other,  the  mortgagee  had  kept 
accounts,  and  I  think,  there  was  a  devise  of  it  as  a  mortgage: 
and  the  redemption  was  opened  as  to  that  after  a  vast  number  of 
years. 

I  think  it  must  stand  for  an  answer.  Save  the  benefit  of  the  plea 
to  the  hearing.  l_ 

See  notes  2,  and  3,  to  EdieU  v.  BudumaUj  2  V.  83. 
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[1795,  Dec.  17.    1796,  Apwi.  28 ;  Jult  21.] 

Bill  for  an  account  taken  pro  cof^esso  against  surviving  executor  and  devisee  in 
trust,  and  leasehold  estates  taken  under  a  sequestration  for  want  of  an  answer :  , 
the  Court  would  not  order  the  sequestiatois  to  sell;  but  directed  them  to  apply 
the  profits,  (a) 

The  Court  also  ordered  the  dividends  of  money  in  the  bank  on  the  testatoi's 
account  to  be  paid  under  the  will,  but  could  not  order  the  bank  to  transfer 
before  the  act  96  Geo.  III.  c.  90,  [p.  23.1 

Appointment  of  a  receiver  in  the  place  of  the  sequestrators  discharges  the  seques- 
tration, (b)  [p.  23.] 

The  Court  will  sell  perishable  commodities,  rents  paid  in  kind,  or  the  natural  pro- 
duce of  a  fann,  under  a  sequestration,  [p.  23.] 

The  bill  was  filed  against  the  surviving  executor  and  devisee  in 

trust  under  the  will  of Beaumont  to  have  the  trusts  of  the  will 

carried  into  execution.  A  sequestration  issued  for  want  of  an 
answer ;  under  which  some  leasehold  houses  were  taken.     The  bill 

(a)  The  process  of  sequestration  is  a  writ  or  commission  issuing  out  of,  and 
under  the  seal  of  the  Court,  directed  to  the  sheriff,  or,  which  is  most  usual,  to  cer- 
tain persons  of  the  complainant's  own  nomination,  empowering  him  or  them  to 
enter  upon  and  seqjiester  the  real  and  peraonal  estate  of  the  defendant,  (or  some 
particular  part  of  his  lands,)  and  to  take,  receive,  and  sequester,  the  rents,  issues  and 
profits  thereof,  and  keep  the  same  in  their  hands,  or  pay  the  same  in  such  manner 
and  to  such  persons  as  the  Court  shall,  in  its  discretion,  am^int,  until  the  defend- 
ant shall  hwe  appeared  to,  or  answered  the  complainant's  bill  (or  performed  some 
other  matter  which  has  been  ordered  and  enjoined  by  the  Court,  in  the  process 
specifically  mentioned^  and  for  not  doing  whereof  he  is  in  contempt  1  Barb. 
Ch.  Pr.  68;  Hinde,  127.  Roger  North  in  his  entertaining  life  of  nis  brother, 
Lord  Keeper  Guildford,  says  that  '*  sequestrations  were  not  heard  of  till  Lord 
Coventry's  time,  when  Sir  John  Read  lay  in  the  Fleet,  (with  10,0002.  in  an  iron 
chest  in  his  chamber,)  for  disobedience  of  a  decree,  and  would  not  submit  to  pay 
the  duty.  This  being  represented  to  the  Lord  Keeper  as  a  great  contempt  and 
affront  upon  the  Court,  he  authorized  men  to  ^  and  break  up  his  iron  chest,  and 
pay  the  duty  and  costs,  and  leave  the  rest  to  him,  and  discharge  his  commitment" 
*'From  thence,"  continues  North,  ^  came  sequestrations,  which  now  are  so  estab- 
lished as  to  run  of  course,  afler  all  other  process  fails,  and  is  but  in  the  nature  of 
a  erand  distress,  the  best  nrocess  at  common  law,  and  after  a  summons,  such  as  a 
aiMpxna  is."  North's  Life  of  Guildford,  voL  iL  73 ;  see  also  2  Maddock,  Ch.  205. 
Under  a  sequestration  upon  mane  process^  the  sequestrators  may  take  possession 
of  all  the  defendant's  goods  and  chattels,  which  are  in  the  possession  of  the  de- 
fendant, or  which  can  oe  reached  without  suit,  or  action :  for  choges  in  adum  can- 
not be  sequestered.  1  Barb.  Ch.  Pr.  70,  71 ;  1  Daniell,  637.  Where  the  se(])ue8tTa- 
tion  is  for  the  non-performance  of  a  decree,  the  Court  will,  on  proper  apphcation, 
give  them  authority  to  let  the  property :  JVeo/e  v.  JVeo/e,  3  Swanst  304,  note ;  but 
no  such  authority  will  be  given  where  the  sequestration  is  upon  mune  procen. 

Ray  V. ,  3  Swanst  306,  note.    As  to  the  powers  and  duties  of  sequestrators, 

their  accounts,  the  attornment  of  tenants  to  them,  the  sale  of  goods  by  tliem,  see 

1  Barb.  Ch.  Pr.  71,  72.  As  to  what  are  the  regular  proceedings  whereon  to 
ground  sequestration,  and  where  it  is  proper,  see  Hook  v.  22o«e,  1  H.  &  Munf. 
310 ;  Sou  V.  ColvUJU,  3  Call,  382 ;  Anonymous,  1  Hayw.  347 ;  Jhndarson  v. ^ 

2  Hay  w.  22. 

The  deposit  by  sequestration  belongs  to  the  kw  of  Bailments,  and  not  to  the 
present  subject  See  Story,  Bailments,  §  45 ;  £a  Forgt  ▼.  Jtfomm,  11  Martin, 
462,522. 

(h)  Htyn  V.  Htyn^  Jac.  49  \  1  Barb.  Ch.  Pr.  75. 
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being  taken  pro  amfessoy  the  accounts  were  directed ;  and  by  the 
report  it  appeared,  tlmt  the  Defendant  had  sold  out  stock,  and  had  re- 
ceived various  sums  of  principal*  and  interest,  on  account  of  the  tes- 
tator's estate,  to  the  amount  of  26752. ;  with  which  sum  the  Master 
charged  him.  Upon  farther  directions  and  by  petition  the  Plaintiffs 
prayed,  that  the  sequestrators  might  be  ordered  to  sell  the  houses, 
and  account  for  what  they  had  received ;  and  that  the  rents  and 
profits  in  their  hands  and  the  produce  of  the  sale  might  after  paying 
the  expenses  be  applied  to  make  up  the  deficiency  due  from  the 
estate  of  the  Defendant  to  that  of  the  testator ;  and  that  the  Bcmk 
might  be  ordered  to  transfer  the  sum  of  1266/.,  stand- 
ing in  their  books  on  the  testator's  •  account  according  to  [•  23] 
the  trusts  of  the  will ;  namely,  one  moiety  upon  the  trusts . 
of  the  marriage  settlement  of  the  Plaintiffs  Shaw  and  his  wife ;  the 
other  to  the  account  of  the  other  Plaintiff,  who  was  an  in&nt. 

Mr.  AnBtnUhefy  for  the  Plaintiffs.  Maynard  v.  Pamfrety  3  Atk. 
468,  is  an  authority  for  the  sale ;  and  Lord  Hardwicke  refused  to 
discharge  the  sequestration,  and  kept  it  alive  to  compel  the  De- 
fendant to  perform  the  decree  ;  the  bill  being  taken  pro  confesso. 
Wilcox  V.  WUcoXy  Amb.  421,  is  nearer  this. 

hord  Chancellor  [Loughborough].  The  order  would  do  you 
no  good.  I  should  not  have  much  difiiculty  in  selling,  not  only 
perishable  conunodities,  but  if  the  sequestrators  were  in  possession 
of  rents  paid  in  kind,  or  the  natural  produce  of  a  farm  (1) ;  but 
how  shall  I  make  a  title  ?  By  whom  ?  I  cannot  well  order  the  se- 
questrators to  sell  without  at  the  same  time  warranting  the  title  ; 
then  I  do  not  know  how  I  can  do  that.  It  does  not  transfer  the 
term  to  the  sequestrators.  It  is  only  a  process  to  compel  an  appear- 
ance, the  performance  of  a  duty.  All  profits  I  will  direct  them  to 
apply.  The  difficulty  is  this :  if  the  sequestrators  sell,  and  the  pur- 
chasers should  be  brought  before  this  Court  to  complete  their  con- 
tracts, I  could  not  compel  them  to  pay  the  money.  I  cannot  make 
a  man  take  a  title,  which  he  is  to  support  a  bill  for  an  injunction. 
You  will  not  find  any  instance  of  an  order  to  sell  under  a  seques- 
tration a  subject,  which  passes  by  title  and  not  by  delivery.  That 
case  before  Lord  Hardwicke  goes  the  whole  length  of  proving,  that 
though  the  sequestration  issued  as  mesne  process  to  compel  an 
answer,  which  is  the  sequestration  here,  yet  it  shall  remain,  if  there 
is  any  duty  to  be  performed.    That  was  going  a  good  way. 

As  to  ordering  the  Bank  to  transfer,  it  puzzled  me  to  consider,  in 
what  form  it  could  be  done.  The  case,  where  I  have  interfered, 
has  been,  where  there  has  been  somebody,  but  not  a  sufficient  num- 
ber. .  Here  there  is  nobody.  It  would  be  worth  while  to  give  the 
Court  such  a  jurisdiction,  as  in  the  case  of  infant  trustees,  that 
t^e  Bank  should  transfer,  as  the  Court  should  order  them,  where 
executors  or  trustees  are  abroad   or  obstinate.     That  would  be 

(1)  In  Hales  v.  Slufioe  (ante,  vol.  i.  86,)  the  Master  of  the  Rolls  doubted,  wheth- 
er there  can  be  any  sale  of  goods  taken  under  a  sequestration  upon  mesne  process, 
ftrther  than  to  pay  the  expenses.    See  the  note  in  p.  87. 
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a  great  accommddation.  I  have  no  dif&culty  in  ordering  the  divi- 
dends to  be  paid  into  Court  and  distributed.  The  words  of  the  act 
being  n^ative  create  the  difficulty.  Let  the  Accountant  Greneral 
receive  the  dividends,  and,  when  received,  pay  them  in  equal  moie- 
ties according  to  the  prayer  of  the  Plaintifli. 

The  rents  were  ordered  to  be  paid  into  Court 

The  Solicitor  General  [Sir  John  SBtford]  cited  the  order  in  Jlfay- 
nard  v.  Pomfret  from  the  Register's  Book ;  stating  the  filing  of  the 
bill,  and  that  for  want  of  an  answer  a  coomiission  of  sequestration 
of  the  personal  estate  and  the  rents  and  profits  of  the  real  estate  of 
the  Defendant  issued.  The  bill  was  for  want  of  an  answer  taken 
pro  confesso ;  and  an  account  was  decreed.  It  was  stated,  that  the 
expense  of  keeping  possession  would  exhaust  all  the  effects ;  and  it 
was  prayed,  that  a  receiver  of  the  rents  and  profits  of  the  Defend- 
ant's freehold  and  leasehold  estates  might  be  appointed,  and  that  the 
sequestrators  might  dispose  of  the  personal  effects  seized,  and  pay 
the  amount  into  the  Bank.  The  Defendant  submitted  to  pay  the 
costs  of  the  contempt ;  and  prayed,  that  upon  payment  of  those 
costs  the  sequestration  might  be  dischaiged,  and  the  effects  delivered 
up.  It  was  referred  to  the  Master  to  appoint  a  receiver  of  the  free- 
hold and  leasehold  estates  in  question ;  and  it  was  ordered,  that  the 
tenants  should  attorn  and  pay  their  rents  to  such  receiver ;  and  the 
Defendant  having  signified  his  consent  to  a  sale  of  the  household 
goods  and  other  effects,  it  was  ordered  by  consent ;  the  Court  de- 
termining, that  they  would  retain  possession. 

1796,  April  28th.  Mr.  Anstruther,  upon  the  ground  of  the  great 
expense  of  keeping  up  the  sequestration,  moved  that  the  minutes  of 
the  order  made  on  farther  directions  might  be  varied  by  inserting  a 
direction,  that  a  receiver  should  be  appointed  in  the  place  of  the 
sequestrators. 

Lord  Chancellor  [Loughborough].  I  am  afraid  that  will  dis- 
charge the  sequestration ;  and  you  wiU  lose  your  process.     It  was 

upon  that  difficulty,  that  I  did  not  order  a  receiver. 
[*  25]  *  In  consequence  of  what  feU  fi^om  the  Lord  ChanceUor  in 
this  cause  an  act  of  Parliament,  36  Geo.  III.  c.  90,  was 
passed ;  by  which  it  was  enacted,  that  when  trustees  of  stock  or  the 
personal  representatives  (1)  of  such  persons  deceased  shall  be  absent 
out  of  the  jurisdiction,  or  not  amenable  to  the  process  of  the  Courts 
of  Chancery  and  Exchequer,  or  bankrupts,  or  lunatics  (2),  or  shall  re- 
fuse to  transfer  the  stock,  or  to  receive  and  pay  over  the  dividends 
to  the  persons  beneficially  entitled,  or  it  shall  be  uncertain  or  un- 
known whether  they  are  living  or  dead,  it  shall  be  lawful  for  the 
said  Courts  respectively  in  any  cause  depending  (3)  to  order,  that 

(1)  Lee  y.  The  Bank  of  England,  poH,  vol.  viii.  44. 

(2)  A  lunatic  abroad  under  a  judicial  proceedings  in  the  nature  of  a  commis- 
sion of  lunacv  is  not  within  the  act  The  act  is  limited  to  stock  standing  in  the 
name  of  the  lunatic,  or  his  committee.    Ex  parte  Mams,  2  Mer.  112. 

(3)  The  provisions  of  this  statute,  and  52  Geo.  m.  c.  158,  are,  by  stat  57  Geo. 
m.  c.  39,  extended  to  petitions  in  matters  of  Charity  and  Benm  or  Friendly 
societies.    See  an  order  in  the  Matter  of  a  Friendly  Society,  1  Sim.  &  Stu.  82. 
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the  Accountant  General,  or  the  Secretary,  or  Deputy  Secretary  for 
the  time  being,  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land do  transfer  the  said  stock  into  the  name  of  the  Accountant 
Greneral  of  the  Court  of  Chancery  or  of  the  Deputy  Remembrancer 
of  the  Court  of  Exchequer  in  trust  in  such  cause,  or  otherwise  into 
the  names  of  the  persons  equitably  or  beneficially  entitled,  as  the 
case  may  require,  and  as  to  the  said  Courts  shall  seem  fit ;  and  also 
to  order,  that  the  said  Accountant  General,  Secretary,  or  Dep- 
uty Secretary,  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land do  pay  over  the  dividends  of  such  stock,  as  the  said  Courts 
shall  direct.  It  was  also  enacted,  that  where  one  or  more,  but  not 
all,  the  trustees  come  under  any  of  the  descriptions  above  mention- 
ed, the  said  Court  may  direct  those,  who  are  forthcoming,  to  trans- 
fer the  stock  and  receive  and  pay  over  the  dividends,  as  the  said 
Courts  shall  direct 

1796,  July  2l8t  The  cause  coming  on  for  farther  directions  and 
upon  petition,  it  was  ordered,  that  the  Deputy  Secretary  of  the  Bank 
should  transfer  to  the  Accountant  General  according  to  the  prayer  (1). 

1.  ScquKSTRATOKS  caniiot,  upon  their  own  authority,  apply  the  rents  and 
profits  of  a  sequestered  estate,  for  the  benefit  of  the  plaintiff  in  the  suit,  when  the 
sequestration  is  only  on  mesne  process:  see,  anie^  the  note  to  Hales  v.  Shaftoe^  1 

v.sa 

2.  As  to  the  title  which  a  vendee  may  require,  before  a  Court  of  Equity  will 
compel  him  to  complete  Ms  purchase,  see  the  notes  to  €k>oper  v.  Denne,  1  V. 


COLMAN   t;.  THE   DUKE  OF   ST.  ALBANS. 
[1796,  Feb.  10.] 

MoRTGAOEE  caunot  have  an  account  of  rents  and  profits  received  by  the  mort- 
ffa^r ;  though  the  security,  being  upon  an  estate  for  lives,  is  become  insuf- 
ncient  (a) 

Qu-  WheUier  the  office  of  Register  of  the  Court  of  Chancery  is  assignable,  [p.  32.] 

The  bill  stated  the  following  case : — ^King  George  the  first  by  let- 
ters patent,  dated  the  11th  of  February  in  the  13th  year  of  his  reign, 
granted  to  Charles,  Duke  of  St  Albans,  George  Cholmondeley,  af- 

(1)  Post,Simms  v.  J^Tcoflar,  voL  iv.  360;  Rider  v.  Kidder,  xiiL  123 ;  mUtams  v. 
Bird,  1  Yes.  &  Bea.  3;  Burr  v.  Mason,  2  Sim.  d&  Stu.  11. 

(a)  The  mort^gee  may  at  any  time  enter  and  take  possession  of  the  land,  by 
ejectment  or  wnt  of  entiy,  though  he  cannot  make  the  mortgagor  account  for  the 
past,  or  by-gone  rents,  for  he  possessed  in  his  own  right  and  not  in  the  character 
of  receiver.  4  Kent,  Comm.  164,  (5th  ed.);  fVUder  v.  Havghton,  1  Pick.  90.  He 
may  without  suit  obtain  possession  of  the  rents  and  profits  from  a  lessee  under  a 
lease  existing  prior  to  the  mortgage,  on  ffivin?  him  notice  of  his  mortgage,  and 
requiring  the  rent  to  be  paid  him,  and  in  default  he  may  tlistrain.  Ibid,  and  cases 
cited.  Sanders  v.  Fan  Siekk,  3  Halsted,  313;  ATKireher  v.  Handty,  16  Johns. 
269.  See  also,  .Ames  V.  C^orft,  20  Johns.  51 ;  JlfogOf  V.  Mn5d^,  6  Conmi.  464 
PsjK  V.  Biggs,  9  B.  &  C.  245.    The  mortgagee  not  in  possession  is  not  entitled 
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terwards  Earl  Cholmondeley,  and  Lord  James  Beauclerk,  the  office 
of  Register  of  the  High  Court  of  Chancery,  to  hold  and 
[  *  26  ]  enjoy  the  said  office  to  them,  to  be  *  exercised  by  them- 
selves respectively  or  their  sufficient  deputy  or  deputies,  for 
the  natural  lives  of  the  grantees  and  the  survivor  respectively ;  but 
in  trust  only  for  the  Duke  of  St.  Albans,  his  heirs  and  assigns,  vi^ith 
all  fees,  wages,  profits,  and  emoluments,  to  the  said  office  belonging. 
Charles,  Duke  of  St.  Albans,  borrowed  of  William  Day  the  sum  of 
2500/.  upon  his  bond,  dated  the  8th  of  October,  1728 ;  and  for  far- 
ther security,  the  Duke  executed  an  indenture  of  mortgage  of  the 
same  date ;  and  thereby  in  consideration  of  the  said  sum  granted 
and  assigned  to  William  Day,  his  executors,  administrators,  and  as- 
signs, one  full  moiety  of  all  manner  of  fees,  wages,  and  o^er  mat- 
ters, incident  to  the  said  office  of  Register,  as  fully  and  amply  as 
the  said  grantees  or  any  of  them  might  or  could  have,  take,  or  re- 
'  ceive,  the  same,  and  all  the  estate,  profits,  advantages,  and  emolu- 
ments, of  the  said  Duke,  in,  to,  or  out  of,  the  said  moiety  and  prem- 
ises thereby  assigned,  by  virtue  of  the  said  letters  patent  or  other- 
wise howsoever,  to  hold  to  the  said  William  Day,  his  executors,  ad- 
ministrators, and  assigns,  as  his  and  their  own  moneys  and  es- 
tates and  to  his  and  their  own  use  for  the  term  of  99  years, 
if  the  said  grantees  or  any  of  them  should  so  long  live,  subject  to 
redemption  on  payment  of  principal  and  interest  by  the  Duke,  his 
heirs,  executors,  and  administrators ;  and  the  Duke  thereby  cove- 
nanted for  payment  of  principal  and  interest. 

By  another  indenture,  dated  the  1 1th  of  November,  1734,  in  consid- 
eration of  25002.  paid  to  William  Day  and  of  3500/.  paid  to  the 
Duke  of  St.  Albans  by  the  Archbishop  of  York,  William  Day  and 
tlie  Duke  assigned  to  the  Archbishop  the  moiety,  so  assigned  to  Day, 
for  the  residue  of  the  term  of  99  years,  determinable  as  aforesaid ; 
and  the  Duke  granted  and  assigned  to  the  Archbishop,  his  executors, 
administrators,  and  assigns,  the  other  moiety  of  all  fees,  wages,  and 
emoluments,  by  the  said  letters  patent  granted  in  trust  for  the  Duke, 
to  hold  to  the  Archbishop,  his  executors,  administrators,  and  assigns, 
from  thenceforth  for  the  same  term,  if  the  said  grantees  or  any  of 
them  should  so  long  live,  subject  to  redemption  on  payment  by  the 
Duke,  his  heirs,  executors,  or  administrators,  to  the  Archbishop,  his 
executors,  administrators,  and  assigns,  of  6000/.  and  interest  at  a 
time  therein  mentioned  and  long  since  past ;  and  the  Duke  cove- 
nanted, that,  if  before  the  said  6000/.  and  interest  should 
[  *  27  ]  be  wholly  discharged,  •any  of  the  grantees  should  die,  he 
would  procure  a  new  grant  of  the  said  office  and  premises 
for  the  lives  of  the  survivors  and  some  other  person,  to  the  end  that 
there  might  be  three  lives  in  being  during  the  continuance  of  the 
security,  and  would  immediately  after  such  new  grant  should  be 
made  grant  and  assign  the  office  fees  and  premises  in  such  new  grant 

to  the  emblements.  Toby  v.  Reed,  9  Conn.  21G.  As  between  mortgagor  and 
mortgagee,  the  property  in  timber  cut  and  being  on  the  premises  is  in  the  mort- 
gagee subject  to  an  account  This  is  the  rule  in  Massachusetts  and  Maine.  Gwe 
V.  JennesSf  19  Maine,  53. 
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to  be  ccKoprised  unto  the  Archbishop,  his  executors,  administrators, 
and  assigns,  for  99  years,  determinable  on  the  deaths  of  the  ceatuys 
que  vie  in  such  new  grant  to  be  named  and  the  longest  liver  of  them^ 
subject  to  redemption ;  and  the  Duke  covenanted  for  himself,  his 
heirs,  executors,  and  administrators,  with  the  Archbishop,  his  exec- 
utors, administrators,  and  assigns,  for  payment  of  the  said  60002. 
and  interest ;  and  executed  a  bond  of  the  same  date  for  payment  of 
the  same. 

By  indenture,  dated  the  22d  of  August,  1739,  the  Archbishop  of 
York,  in  consideration  of  6000/.  assigned  to  Sir  Charles  Wager  all 
his  interest  in  the  said  principal  money  and  securities  subject  to  such 
equity  of  redemption  as  the  same  were  liable  to ;  and  Sir  Charles 
Wager  declared,  that  the  said  6000/.  was  not  paid  by  him ;  but  that 
the  said  fees,  advantages,  emoluments,  and  other  matters,  and  the 
said  principal  money,  interest,  and  securities,  were  assigned  to  him 
in  trust  to  pay  the  interest  to  the  Archbishop  for  life,  and  after  his 
death  in  trust  for  Dorothy  Crewys,  her  executors,  administrators,  and 
assigns.  By  deed  poll,  dated  the  12th  of  May,  1743,  reciting  the 
death  of  the  Archbishop,  Sir  Charles  Wager  assigned  the  said  6000/. 
and  securities  to  Dorothy  Crewys,  her  executors  and  administrators. 

By  indentures,  dated  the  23d  of  ,  1743,  reciting,  that  the 

Duke  had  paid  off  3000/.  of  the  said  sum  and  all  interest  due  there- 
on, the  Duke  in  consideration  of  another  sum  of  3000/.  to  him  paid 
by  Dorothy  Crewys  covenanted,  that  the  said  fees,  emoluments,  and 
other  matters  in  the  said  letters  patent  mentioned,  then  vested  in 
Dorothy  Crewys,  should  be  held  by  her,  her  executors,  administra- 
tors and  assigns,  as  well  for  securing  the  said  sum  then  advanced 
as  the  3000/.  remaining  due  upon  the  said  securities ;  and  the  Duke 
covenanted  with  Dorothy  Crewys,  her  executors,  administrators,  and 
assigns,  for  payment  of  the  said  additional  sum. 

Dorothy  Crewys  died  many  years  ago,  having  by  her  [  *  28  ] 
will,  dated  the  22d  of  August,  1757,  appointed  her  sister 
Bridget  Crewys  her  executrix ;  who  as  such  became  entitled  to  the 
said  6000/.  and  interest.  Charles  Duke  of  St.  Albans  died  in  1750, 
leaving  George  Duke  of  St.  Albans  his  heir  at  law :  who  entered 
upon  the  said  office  and  received  the  fees  and  emoluments  thereof. 
Earl  Cholmondeley  soon  afterwards  died ;  and  Lord  James  Beauclerk 
did  at  the  request  of  the  Duke,  and  with  the  consent  of  Bridget 
Crewys  upon  consideration,  that  such  new  security  should  be  inade 
>to  her,  as  is  after  mentioned,  surrender  the  said  grant  to  his  Majesty ; 
who  by  letters  patent  dated  the  30th  of  May,  in  the  11th  year  of 
his  reign,  granted  to  George  Duke  of  St.  Albans,  Charles  Beauclerk, 
and  Aubrey  Beauclerk  the  present  Duke,  the  aforesaid  office  and  the 
fees  and  emoluments  thereof  by  the  same  description  as  in  the  for- 
mer letters  patent ;  to  hold  for  the  term  of  their  natural  lives  and 
the  natural  life  of  the  survivor  in  trust  for  the  Duke,  his.  heirs  and 


By  indenture  dated  the  2d  of  June,  1771,  reciting  the  several 
matters  before  stated,  and  that  Bridget  Crewys  consented  to  the  sur- 
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render  of  the  former  grants  upon  the  terms  aforesaid;  in  order 
therefore  to  secure  the  re-payment  of  the  said  60002.  and  interest, 
and  in  pursuance  of  Duke  Charles's  covenant  in  the  indenture  of 
the  11th  of  November,  1734,  for  making  a  new  security  of  the 
said  premises  upon  a  new  grant  of  the  said  office  to  be  obtained  by 
him,  his  heirs  or  assigns,  and  in  consideration  of  5^.,  the  Duke  of 
St.  Albans  granted  and  assigned  to  Bridget  Crewys,  her  executors, 
administrators,  and  assigns,  all  and  all  manner  of  wages,  fees,  profits, 
rewards,  advantages,  emoluments,  commodities,  and  liberties  to  the 
said  office  belonging,  as  fully  and  amply  as  they  the  said  grantees 
or  any  of  them  had  or  might  enjoy  the  same ;  to  hold  to  the  said 
Bridget,  her  executors,  administrators,  and  assigns,  as  her  and  their 
own  proper  moneys  and  estate  and  to  her  and  their  own  use  for  99 
years,  if  the  said  grantees  or  any  of  them  should  so  long  live  ;  and 
the  Duke  authorized,  appointed,  and  directed  the  Deputy  Registers 
then  and  for  the  time  being  and  all  others  concerned  or  deputed  in 
registering  or  taking  any  fees  or  profits  in  respect  of  the  said  office 
during  the  said  term  to  pay  and  satisfy  all  and  every  such  fees  and 
all  such  moneys,  as  should  be  due  and  payable  firom  them  in  respect 
of  the  said  office  to  Bridget  Crewys,  her  executors,  adminis- 
[  ^  29  ]  trators,  and  assigns,  for  her  own  use ;  subject  *  to  redemp- 
tion on  payment  by  the  Duke,  his  heirs,  executors,  or  ad- 
ministrators of  6000/.  and  interest. 

The  Duke  continued  in  possession  of  the  office  and  receipt  of  the 
fees  and  emoluments  till  his  death  in  1786 ;  upon  which  Aubrey, 
the  present  Duke,  as  heir  at  law  took  possession  of  the  office,  and 
has  been  in  receipt  of  the  fees  and  emoluments^  ever  since  (1). 
Charles  Beauclerk,  one  of  the  lives  in  the  last  grant, »  dead.  Bridget 
Crewys  died,  leaving  the  Plaintiffii  her  executors.  They  are  also  the 
personal  representatives  of  Dorothy  Crewys. 

The  bill  charged,  that  as  there  was  no  other  life  in  the  last  patent 
surviving  except  the  Duke,  the  office  itself  was  become  an  insuf- 
.  ficient  security  for  the  said  6000Z.  and  interest,  and  the  Defendant 
ought  to  account  to  the  Plaintifis  for  the  fees  and  emoluments  thereof 
received  by  him  hitherto  and  for  any  future  fees  and  emoluments  to 
be  received  by  him  in  respect  thereof ;  and  that  the  Plaintifis  ought  to 
be  let  into  possession  of  the  said  office  and  the  fees  and  emoluments 
thereof;  but  the  Defendant  refuses  to  consent  thereto  and  to  dis- 
cover, how  and  to  whom  and  for  what  purpose  the  fees  and  perqui- 
sites of  the  office  have  been  from  time  to  time  applied  and  are  ap- 
plicable ;  and  the  plaintifis  insist,  that  a  receiver  ought  to  be  appoint- 
ed. The  bill  therefore  prayed,  that  the  Defendant  might  answer, 
and  that  an  account  might  be  taken  of  what  was  due  for  principal 
and  interest  to  the  Plaintifis ;  and  that  the  Defendant  might  pay  the 
same  or  be  foreclosed ;  and  that  a  value  might  be  set  upon  the 
office,  or  that  the  office^  might  be  sold ;  and  in  case  the  value  to  be 

The  first  Duke  was  succeeded  by  the  second  Duke  George,  "who  died  in 
;  and  upon  his  death  Duke  Aubrey  took  possession  as  heir.    He  was  not 
heir  at  law.    See  Drummond  v.  The  Duke  ofSL  ^^banSf  poiif  vol.  v.  433. 
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set  upon  the  office  or  the  money  to  be  produced  by  the  sale  should 
not  be  sufficient  to  pay  what  should  appear  to  be  due,  that  the  De- 
fendant might  account  for  the  fees  and  emoluments  received  by  him 
or  his  order  or  for  his  use,  and  pay  the  same  to  the  Plaintiffs,  until 
ihey  should  be  satisfied  their  principal,  interest  and  costs. 

The  Defendant  demurred  to  so  much  of  the  bill,  as  seeks  a  dis- 
covery, how  and  in  what  manner  and  for  what  purpose  the  fees, 
emoluments,  and  perquisites,  of  the  office  stated  in  the  bill  have 
been  from  time  to  time,  while  the  Defendant  was  in  possession  of 
the  office  prior  to  the  Plaintiff's  instituting  the  suit,  applied  and  ap- 
plicable, and  that  the  Defendant  might  account  for  the  fees,  emolu- 
ments, and  perquisites,  received  by  him  or  his  order  or  for 
his  *use  during  such  period,  while  Defendant  was  in  [*80] 
possession  of  the  office  anterior  to  the  Plaintiff's  institut- 
ing the  suit,  and  pay  what  shall  appear  to  have  been  so  received  in 
respect  of  the  said  fees,  emoluments,  and  perquisites,  of  the  office 
during  such  period  anterior  to  the  Plaintiff's  instituting  the  said  suit. 

By  his  answer  he  stated,  that  he  possessed  the  office  as  heii*  at 
law ;  submitting,  whether  it  was  assignable,  being  an  office  of  trust, 
and  confidence 

Attorney  General  [Sir  John  Scott],  for  the  demurrer.  This  is  a 
mortgage  with  a  right  in  the  mortgagee  to  call  on  the  persons,  who 
are  to  pay  the  fees  of  this  office,  to  pay  them  to  her ;  and  with  a 
covenant  on  the  part  of  the  late  Duke  to  pay  the  money  ;  to  which 
his  assets  are  liable,  and  therefore  perhaps  the  produce  of  these  fees ; 
though  not  specifically  as  fees.  The  demurrer  submits,  that  the 
Plaintiff  is  in  no  other  situation  than  any  other  mortgagee ;  and  that 
a  mortgagee  is  not  to  account  for  by-gone  rents  and  profits. 

Solicitor  General  [Sir  John  MUford],  and  Mr.  Bicharda,  for  the 
Plaintiffs.  This  is  different  from  a  common  mortgage :  but  in  the 
case  of  a  common  mortgage  it  would  be  impossible  to  maintain  such 
a  demurrer,  supposing  the  means  of  obtaining  the  profits  to  be  by 
resort  to  a  Court  of  Equity ;  for  the  Defendant  not  being  himself 
the  mortgagor,  no  action  would  lie  against  him.  If  this  was  a  real 
estate,  as  from  the  time  of  the  demise  in  the  ejectment  the  mesne 
profits  might  be  recovered  against  the  Defendant  as  a  trespasser,  so 
for  the  previous  time  from  the  moment  that  the  actual  tenant  had 
notice,  they  may  be  recovered  in  an  action  for  use  and  occupation : 
Birch  V.  Wright,  1  Term  Rep.  B.  R.  378.  But  this  is  very  differ- 
ent from  the  common  case ;  and  the  Plaintiff  is  entitled  to  these 
profits  upon  equitable  grounds.  The  only  personal  covenants  for 
payment  of  the  money  were  entered  into  by  Duke  Charles.  In 
1771,  when  the^  security  was  given  upon  the  office  under  the  new 
patent,  no  covenant  was  entered  into  by  Duke  George:  but  .the 
debt  was  charged  upon  the  office,  which  he  took  from  Duke  Charles ; 
the  Deputy  Registers  being  directed  to  pay  the  profits  to  Mrs. 
Crewys.  There  is  therefore  no  personal  covenant  except  against 
the  assets  of  Duke  Charles.  It  is  an  assignment  of  the  profits,  cre- 
ating a  trust  to  hand  them  over ;  and  the  assignee  has  no  resource 

VOL.  III.  3 
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but  a  Court  of  Equity.    The  question  then  is,  whether  agabst  an 
assignee  for  valuable  considearation  of  the  actual  profits  only  (for  she 

has  no  power  over  the  office  itself)  the  present  Duke  can 
[*31]   .    ''^retain  them  and  refuse  to  hand  them  over,  in  case  the 

value  of  the  office  is  insufficient  for  her  debt.  A  decision, 
that  he  can,  will  affect  the  credit  of  mortgages  of  estates  for  lives. 
Trt^ackk  v.  Cooke j  1  Vern.  165,  applies  strongly ;  in  which  an  assignee 
of  a  lease  was  charged  in  Equity  for  the  rent  during  the  time  he  receiv- 
ed the  profits  upon  the  ground  of  an  implied  engagement  to  pay  the 
rent.  If  this  had  been  a  legal  assignment  of  the  office,  there  is  no 
doubt,  the  PkintifTs  might  have  brought  an  action  of  money  had 
and  received  ;  to  which  nothing  but  the  statute  of  Limitations  could 
have  been  pleaded.  These  fees  and  emoluments  went  to  the  present 
Duke  as  heir  or  devisee  clothed  with  this  right  of  Mrs.  Crewys ; 
therefore  there  is  a  complete  lieu.  At  all  events  the  Court  will  not 
determine  this  on  demurrer. 

Reply.  The  covenant  of  Duke  Charles  will  bind  all  his  assets. 
Mrs.  Crewys  makes  her  option  not  to  abide  by  her  old  security ;  but 
concurs  in  the  surrender  of  the  old  patent  and  in  the  new  grant  to 
Duke  George ;  with  whom  she  barters  for  a  new  security.  She  will 
not  trust  any  legal  remedies  or  to  the  appointment  of  a  receiver 
in  consequence  of  any  equitable  estate ;  but  insists  on  having  an 
express  authority  to  call  on  the  Deputy  Roisters  to  pay  the  profits 
to  her.  I  will  now  suppose  this  grant  legal  for  this  purpose.  The 
Duke  says  in  answer  to  the  bill,  what  is  the  language  of  every  mort- 
gagor to  every  mortgagee,  that  it  was  her  voluntary  act  for  twenty-^ 
six  years  to  permit  him  to  put  into  his  pocket,  as  a  fund  to  spend, 
the  produce  of  this  office ;  which  she  might  have  prevented  by 
calling  on  the  deputies.  It  is  said,  they  are  to  have  by-gone  rents 
and  profits,  because  they  charge,  that  the  security  is  insufficient. 
That  would  apply  to  leasehold  estates,  or  estates  for  lives  just  worn 
out,  or  in  fee,  where  there  was  a  supervening  charge  the  parties 
Were  not  aware  of  at  the  time.  A  man,  who  lends  on  securities 
wearing  out,  knowing  the  security  he  takes,  has  only  to  enter,  if  be 
has  reserved  a  l^al  right,  or  stipulate,  as  Mrs.  Crewys  did,  for  a  di- 
rection to  pay  the  rents  and  profits  to  him ;  and  if  he  does  not  use 
those  remedies,  he  must  blame  himself.  As  to  an  action  for  mesne 
profits,  if  such  an  action  would  lie,  this  Court  would  interfere.  The 
faith  between  mortgagor  and  mortgagee  i^,  that  if  the  mortgagor 

keeps  down  the  interest,  the  mortgagee  not  caUing  for  his 
[*32]       principal  has  no  right  to  call  for  the  by-gone  rents  "^^and 

profits.  In  Higgim  v.  7%e  York  Buildings  Company,  2 
Atk.  107,  and  Mead  v.  L<frd  Orrery^  3  Atk.  244,  Lord  Hardwicke 
says,  that  in  no  instance,  where  the  mortgagor  is  left  in  fXMssession, 
is  he  liable  to  account  to  the  mortgagee  for  the  rents  and  profits. 
In  ordinary  mortgages  the  principle  of  equity  is,  that  the  Court  does 
not  sit  to  help  men,  who  will  not  help  themselves  *;  and  that  it  is 
against  conscience,  if  they  will  not  make  use  of  their  power,  but 
induce  tlie  mortgagor  to  spend  the  rents  and  profits  he  received  only 
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by  their  pennimon,  that  they  shbuld  make  him  refund  in  equity. 
The  daim  of  bond  creditors  for  a  distribution  of  assets  is  very  dif- 
,ferent;  for  the  moment  the  estate  descends,  the  party  knows,  that 
he  is  liable  to  the  debts.  Whose  fault  is  it,  that  there  is  no  action 
against  the  present  Duke  ?  Mrs.  Crewys  might  have  refused  to  sur- 
render her  former  security,  unless  he  gave  the  means  of  a  personal 
action  or  even  larger  remedies. 

Lord  Chancellor  [Loughborough].  There  is  no  part  of  the 
bill,  upon  which  the  Plaintiffs  can  rely  here,  but  that  relating  to  the 
security  taken  from  Duke  George ;  for  as  to  this  point  the  security 
from  Duke  Charles  is  out  of  the  question ;  for  under  that  Mrs. 
Crewys  had  no  right  to  enter  and  take  the  profits.  His  security 
gave  only  an  assignment  of  the  profits.  He  was  in  possession  of 
the  oflice,  and  was  to  continue  in  possession.  All  she  could  have 
done  would  have  been  to  have  brought  an  action  against  him  receiv- 
ing them.  But  the  latter  security  gives  the  profits  with  an  express 
power  to  her,  as  attorney  of  Duke  George,  to  receive  the  whole 
from  the  Registers.  She  permitting  them  to  be  paid  to  the  duke,  it 
would  be  against  all  rules  of  Equity  in  the  cases  of  mortgages  to 
decree  an  account  for  the  time,  when  by  the  connivance,  or  to  speak 
more  properly,  the  permission,  of  the  mortgagee,  the  profits  have 
been  received,  and  applied,  as  the  party  might  think  fit.  If  a  per- 
son takes  a  mortgage  title,  this  Court  will  let  him  take  possession  of 
the  estate ;  but  will  not  make  the  party  he  leaves  in  possession  ac- 
count for  the  past  rents.  If  he  has  not  the  legal  title  to  the  mortgaged 
property  at  law,  this  Court  will  appoint  a  receiver :  but  can  it  do 
more  than  appoint  a  receiver  in  the  common  case  ?  In  this  case  the 
OMNTtgagee  not  using  that  power  specifically  given  to  fix  upon  the 
Deputy  Registers  the  direct  payment  to  her  as  assignee,  must  impute 
it  to  herself,  if  these  profits  are  gone,  and  the  security  is 
perishable,  or  *  there  is  any  hazard  attending  it ;  as  no  [*  33] 
doubt  there  is  attending  the  security,  she  has  taken.  She 
has  not  used  the  remedy,  she  has  taken. 

I  should  wish  to  know,  before  this  cause  comes  to  a  final  conclu- 
sion, whether  there  could  have  been  a  direct  legal  assignment  of 
the  oflice.  Is  this  an  c^ce  assignable  at  law  ?  An  assignment  of 
all  the  profits  is  very  little  different  (1).     Allow  the  demurrer  (2). 

Though  a  mortgiigor  in  possession  is  frequently  said  to  be  tenant  at  will  to  the 
mortgagee,  he  is  so  only  quodtun  modo ;  Lord  Mansfield  observed,  he  is  like  a  ten- 
ant at  will ;  bat  nothing  (his  Lordship  added)  is  more  apt  to  confound  than  a 
8uniU.  A  tenant  at  will  is  bound  to  pay  rent;  rent,  as  such,  can  never  be  de- 
manded from  a  mortgagor.  JIfow  v.  GfoUtmore,  1  Dougl.  283.  The  truth  is,  the 
relation  of  mortgagor  and  mortgagee  is  perfectly  amunalous  and  tui  generis. 
Ckahmmddaf  v.  CUnionj  3  Jac  &  Walk.  183.  Their  peculiar  rights,  powers, 
and  interests,  are  well  settled ;  but,  though  a  mortgagor  has  had  ascribed  to  him 


(1)  See  Hartwdl  v.  Hartwdl,  pod,  vol.  iv.  811. 

(2)  In  ~  .      --     -  -r     -  -     ... 


1  Drummondy.  7%t  Duke  of  St.  ^IhanSf  pod,  vol.  v.  433,  this  office  was 
held' to  be  assignable ;  and  the  mortgage  was  established  except  as  to  by-gone 
profits.    Expmie  Wihon,  2  Ve8.d&  Smu  252;  Qndoi  Y.MdeHof,  1  Swanst  57a 
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a  variety  of  diflforent  chancten^  in  all  of  which  fonie  points  of  resemblance  may 
exist ;  still,  in  none  of  them  is  that  resemblance  complete. 

A  mortgagor  is  at  least  as  much  like  a  receiver,  as  he  is  like  a  tenant  at  will : 
in  fact,  however,  he  is  neither.  He  is  not  tenant  at  will»  because  he  is  not  enti- 
tled to  the  crops  after  the  will  is  determined :  and  the  mode  of  laying  the  demises 
in  ejectment  for  the  recovery  of  mortgaged  premises,  is  not  confined  in  point  of 
time,  as  in  cases  where  possession  is  sought  to  be  recovered  from  a  tenant  at  wiU. 
He  is  not  a  receiver  f  for,  if  he  were,  he  would  be  obliged  to  pajr  all  the  rents  and 
profits  to  the  mortgagee,  which  is  not  the  case.  Birth  v.  Wrighi,  1  T.  R.  383. 
Since,  it  i»  well  setued,  a  mortgagor,  if  m  personal  possession,  does  not  pay  rent ; 
and  if  he  receive  the  rents  fit>m  the  actual  occupier,  does  not  receive  them  for  the 
mortgage ;  who  is  never  entitled  to  a  retrospective  account  of  renteu  Ex  parU 
fFUMfif  2  Ves.  d&  Bea.  2S2;  Gredey  v.  Addaiey^  1  Swanst  579. 


COLLIER  V.  COLLIER. 

[1796,  Pkb.  11.] 

Testator  gave  his  wife  4002.  a-year  in  addition  to  500L  a-year  under  her  settle- 
ment, in  consideration  of  the  expense  and  care  she  would  incur  in  the  mainte- 
nance of  their  children :  she  must  maintain  them  when  at  home ;  but  is  not  to 
be  charged  with  education,  or  maintenance  at  school. 

Sir  George  Collier  by  his  will  gave  to  his  wife  400/.  a  year  in 
addition  to  500/.  a  year,  to  which  she  was  entitled  by  her  marriage 
settlement,  to  be  paid  half  yearly,  "  in  consideration  of  the  expense 
and  care  she  will  incur  in  the  maintenance  of  our  children." 

There  were  six  children ;  two  sons  and  four  daughters.  The 
question  was,  whether  Lady  Collier  must  defray  the  expense  of  main- 
tenance and  education  out  of  this  additional  provision ;  or  to  what 
extent. 

Mr.  Mansfieldf  for  Lady  Collier.  The  word  "  education  "  does 
not  occur.  The  testator  could  not  mean  to  impose  upon  Lady 
Collier  the  actual  expense  of  the  maintenance  and  education  of  the 
boys  at  school. 

Lord  Chancellor  [Louohboroxjoh].  There  is  an  express  cause 
of  the  legacy :  but  there  is  nothing  in  the  will  to  limit  their  mainten- 
ance to  400/.  a  year  ;  nor  is  it  put  by  way  of  condition.  I  think, 
there  is  this  effect  to  follow  ;  that  the  Master  in  computing  what  is 
proper  must  have  regard  to  the  circumstance,  that  their  mother's 
house  is  their  home.  He  could  not  mean,  (it  would  destroy  the  pur- 
pose) that  she  should  be  laid  under  a  temptation  to  spoil  the  boys  by 
keeping  them  at  home  (a).       

In  the  principal  case  there  was  no  intimation  in  the  testator's  will,  that  he  in- 
tended the  sum  he  gave  his  wife  **  in  consideration  of  the  expense  she  would  in- 
cur in  the  maintenance  of  their  children,"  was  intended  to  cover  the  charges  of 

(a)  The  Lord  Chancellor  offers  this  quiet  tribute  to  the  public  schools  of  Eng- 
land, to  enjoy  which  children  must  leave  dieir  homes. 
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their  education;  and,  looking  at  the  rank  and  cirenuMtances  of  the  family,  thai 
was  not  the  reaaonable  constniction.  But,  even  where  a  testator  has  directed  a 
certain  sum  to  be  paid  to  his  widow,  expressly  for  the  education,  as  well  as  the 
maintenance,  of  their  children;  it  is  competent  to  the  Court  to  order  that  allow- 
ance to  be  increased,  if  circumstances  seem  to  justify  the  augmentation,  and  the 
children  are  entitled  to  the  fund  absolutely  amongst  them,  ^^vmworth  v.  PriiekeU^ 
13  Yes.  321.    And  see,  ante,  notes  2  and  3  to  CnekeU  v.  />s%,  3  V.  10. 
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[Rolls.— 1796,  Feb.  9, 15.] 

AeasKinifT  in  writing  between  landlord  and  tenant  signed  bv  the  landlord  for  a 
new  lease  to  be  mnted  at  any  time  after  the  completion  of  repairs  to  be  made 
by  the  tenant  with  all  convenient  speed:  but  blanks  were  left  for  the  day  of  the 
commencement;  the  repairs  being  con^leted,  the  landlord  tendered  a  lease  to 
commence  from  that  time,  and  on  refunl  filed  a  bill ;  the  answer  admitted,  that 
the  agreement  was  accepted;  but  insisted,  that  the  new  lease  was  not  to  com- 
mence tiU  the  expiration  of  the  M ;  and  so  it  was  decreed ;  parol  evidence 
being  refused,  (a) 

Tenant  covenanting  to  keep  and  leave  the  premises  in  repair  must  rebuild  in  case 
of  fire,  (6)  [p.  d£] 

• 

Francis  Ptm  was  seised  in  fee  of  a  public-house  in  Arlington 
Street,  called  the  Blue  Posts.  John  Stephenson  was  lessee  under 
him  for  the  term  of  21  years  commencing  at  Michaelmas  1774,  at 
the  yearly  rent  of  60/.  In  1791  the  tenant  made  application  for 
another  lease ;  and  after  some  treaty  an  agreement  in  writing  was 
drawn  up  setting  forth  the  particulars  of  the  repairs  necessary,  and 
proceeding  thus :  <<It  is  this  day  agreed  between  Francis  Pym,  Esq. 
and  Messrs.  Stephenson  and  Co.  as  follows :  that  the  said  Messrs. 
Stephenson  and  Co.  shall  and  with  all  convenient  speed  and  in  a 
good,  substantial,  and  workman-like  manner,  repair  or  cause  to  be 
repaired  the  dwelling  house  and  premises  in  Arlington  Street,  known 
by  the  sign  of  the  Blue  Posts,  now  in  the  occupation  of  Mr.  Thomas 
Hearse,  in  the  several  particulars  herein  before  set  down  and  des- 
cribed, to  the  satisfaction  of  Mr.  Martin  Cole  or  any  other  survey- 
or, the  said  Francis  Pym  may  appoint ;  and  after  the  said  repairs 
shall  be  completed,  that  they  will  accept  a  lease  of  the  said  house 

(a)  See  1  Stor7,  Eq.  Jur.  §765-7e& 

(6)  This  point  was  expressly  detennined  in  PMUiqu  v.  SUvem^  16  Mass.  238. 
l^Vnere  a  party  by  his  own  contract,  creates  a  duty  or  charge  u]X)n  himself,  he  ii 
bound,  notwithstanding  any  inevitable  accident,  to  make  it  good,  if  he  can.  Thus 
a  lessee  could  not  be  released  fit>m  his  covenant  to  pay  rent,  though  he  had  been 
driven  from  the  premises  by  imblic  enemies.  Paramne  v.  Jcme^  Aleyn,  26 ;  &  C 
Bty]g.  47;  Mark  v.  Cdoper,  2  Strange,  763 ;  SL  C.  3  Ld.  Raym.  1477;  Baifrvr 
V.  ffedon,  1  T.  R.  310;  ffalUm  v.  JraierhouBe,  2  Saund.  422  note  (2).  So  m  a 
covenant  in  a  lease  of  a  mill  for  years,  to  pay  rent,  the  rent  may  be  recovered 
after  a  destraction  of  the  mill  by  fire,  although  the  lessor  does  not  rebuild.  IW- 
2erv.Bott,6Mas8.63.  See  also,  floOett  v.  ir«^,  3  Johns.  44 ;  PoOonf  v.  Sftaifr. 
/er,  1  DalL  210;  Leeds  v.  Chedham,  1  Sim.  &  Stu.  146;  }FhUe  v.  fVagntr,  4 
Hogan,  373 ;  fVagner  v.  ffhiUy  Id.  564. 


34  PTM  V.  BLACKBURK.  [1796. 

and  premises  for  a  term  of  31  years  from  the  day  of        under 

the  yearly  rent  of  85/.,  payable  quarterly,  clear  of  all  deductions ;  io 

which  lease  shall  be  contained  the  usual  provisos  and  covenants  for 

payment  of  the  rent,  to  keep  the  premises  in  repair,  to  leave  them 

so  at  the  end  of  the  term,  to  pay  all  the  taxes,  and  to  point  all  the 

outside  wood  and  iron  work  once  or  oftener  every  seven  years  of 

the  term  ;  and  the  said  Francis  Pym  agrees  to  grant  the  said  Messrs. 

Stephenson  and  Co.  a  lease  of  the  said  premises  upon  the  terms  and 

conditions  before  mentioned,  at  any  time  after  the  said  repairs  shall 

have  been  well  and  effectually  made,  as  aforesaid :  as  witness  their 

hands  the  7th  day  June,  1791. 

^        „,  «     -  Francis  Ptm." 

^'WUness,  Woli^ston  Ptm." 

In  1793  Mr.  Pym  filed  the  bill  against  Stephenson,  praying,  that 
the  Defendant  might  be  decreed  specifically  to  perform  the  said 
agreement  and  to  accept  a  lease  according  to  the  tenor  and  effect 
of  the  said  agreement.  The  bill  set  forth  the  agreement ;  and 
charged,  that  the  said  agreement  was  duly  executed  by  the  Plain tiflf, 
and  delivered  to  the  Defendant,  who  accepted  the  same,  and  there- 
upon began  to  make  such  repairs  to  the  said  house,  as 
[*35]  were  ''^in  the  sai(^  agreement  mentioned  ;  and  the  said  re- 
pairs were  completed  according  to  the  terms  of  the  said 
agreement  at  or  about  Christmas  next  after  the  date  of  the  said 
agreement ;  and  that  the  Plaintiff  tendered  a  lease. 

The  Defendant  Stephenson  by  his  answer  stated,  that  the  Plain- 
tiff at  first  refused  the  application  on  account  for  his  intention  of 
letting  the  premises  as  a  private  house:  but  the  Plaintiff  promised- 
the  Defendant  a  preference  for  a  farther  term  of  thirty-one  years  to 
conmience  at  the  expiration  of  the  said  term  of  twenty  years  in  case 
the  Defendant  should  choose  to  accept  it  at  a  rent  to  be  fixed  by 
the  Plaintiff;  that  afterwards  Martin  Cole  called  to  say,  the  Plaintiff 
expected  a. rent  of  851.  a  year:  but  neither  at  that  time  nor  at  any 
other  time  previous  to  the  repairs  being  made  did  the  said  Martin 
Cole  propose,  that  the  Defendant  should  surrender  the  old  term ; 
nor  did  the  Defendant  either  then  or  at  any  other  time  before  or 
since  ever  consent,  promise,  engage,  undertdse,  or  agree,  to  surren- 
der the  same  or  any  part  thereof,  or  that  the  term  to  be  granted  by 
the  Plaintiff  to  the  Defendant  should  commence  at  any  time  prior  to 
the  expiration  of  the  term  then  and  now  held  by  .the  Defendant  in 
the  premises ;  and  that  if  the  Plaintiff  or  Cole  hitd  insisted  on  the 
Defendant's  surrendering  the  said  term,  or  that  the  new  lease  should 
commence  at  any  time  previous  to  the  expiration  of  the  said  subsist- 
ing lease,  the  Defendant  would  not  have  consented  thereto,  but 
would  rather  have  given  up  the  premises  at  the  expiration  of  the 
subsisting  lease.  The  answer  admitted  the  agreement  to  the  effect 
set  forth  in  the  bill ;  but  stated,  that  no  draft  of  the  agreement  was 
submitted  to  the  Defendant;  that  the  agreement  contained  no 
article,  that  the  Defendant  was  to  surrender  his  subsisting  lease ; 

VOL.  111.  3* 
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and  that  he  understood,  the  occasion  of  the  blanks  in  the  said 
agreement  for  the  date  of  the  commencement  of  the  term  arose  from 
the  agreement  having  been  signed  by  the  Plaintiff  in  Bedfordshire 
or  some  other  place  at  a  distance  from  London,  where  he  could  not 
conveniendy  obtain  the  counterpart  of  the  said  lease  in  order  to 
insert  the  date,  at  which  the  subsisting  lease  would  expire.  The 
Defendant  admitted,  that  he  accepted  the  agreement,  and  began  to 
make  the  repairs  according  to  the  agreement  under  the  direction  of 
Cole,  whom  the  Plaintiff  employed ;  that  he  laid  out  937/.  65.  3d. 
and  the  repairs  done  were  nearly  equal  to  rebuilding.  The  answer 
farther  stated,  that  the  rent,  at  which  the  premises  were 
*Iet  by  the  Defendant  to  Hearse  the  under-tenant,  was  [*36] 
130/.  17«.  a  year ;  therefore  the  clear  rent  to  the  Defend- 
ant is  not  51.  per  cent,  upon  the  sum  laid  out  in  repairs ;  that  the 
repairs  were  not  completed  till  about  Midsummer  1792 ;  that  Cole 
on  behalf  of  the  Plaintiff  continued  to  receive  the  rent  under  the 
subsisting  lease  for  one  quarter  after  the  date  and  execution  of  the 
said  agreement,  namely,  after  the  29th  of  September,  1791,  though 
if  the  Defendant  had  agreed  to  surrender  his  term  immediately  after 
the  date  of  the  said  agreement,  as  it  was  dated  more  than  a  fortnight 
previous  to  Midsummer,  1791,  the  Plaintiff  would  have  been  entitled 
to  the  increased  rent  from  the  24th  of  June,  1791 ;  that  for  that 
quarter  neither  the  Plaintiff  nor  Cole  ever  applied  for  any  other  rent 
than  under  the  old  lease.  The  Defendant  admitted  the  tender  of  a 
lease  for  thirfy-one  years,  commencing  from  the  25th  of  December, 
1791 ;  whereas  it  ought  to  commence  from  the  29th  of  September, 
1795  ;  that  in  the  lease  tendered  the  Defendant  is  subject  to  leave 
the  premises  in  a  good  state  of  repair  notwithstanding  any  casualties 
by  fire,  though  by  the  subsisting  lease  the  tenant  is  not  bound  to 
repair  damage  by  fire ;  that  others  of  the  covenants  were  unusual ; 
therefore  the  Defendant  refused  to  accept  the  said  lease.  The 
answer  offered  to  give  up  the  agreement  and  aU  right  to  a  new  lease 
on  being  paid  the  money  expended. 

Both  parties  went  into  evidence.  Martin  Cole  deposed,  that  the 
Defendant  applied  to  him  to  procure  a  lease  upon  any  terms  the 
deponent  thought  proper.  The  deponent  proposed  a  lease  for  thirty- 
one  years  at  85/.  a  year,  Stephenson  to  repair,  and  the  subsisting 
lease  to  be  given  up  immediately  upon  the  repairs  being  completed ; 
the  tenant  to  be  allowed  six  months  for  the  repairs ;  till  which  time 
the  house  was  to  remain  at  the  old  rent,  and  from  the  time  of  the 
repairs  being  completed  the  new  rent  to  commence,  and  also  the 
new  lease,  and  the  old  one  to  be  cancelled.  The  repairs  took 
somewhat  more  time  than  was  expected ;  and  the  Plaintiff  agreed  to 
the  Defendant's  holding  half  a  year  at  the  old  rent.  The  Defend- 
ant acknowledged  to  the  deponent  the  great  profit,  he  received  from 
the  house,  and  his  obligation  to  the  deponent  for  getting  him  the 
new  lease;  and  said,  he  would  have  given  a  much  higher  rent 
rather  than  not  have  it  again. 
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The  Defendant  Stephenson  died;  and  the  cause  was  revived 
against  his  representative. 

Feb.  I5th.  Master  of  the  Rolls  [  Sir  Richard  Pepper  Ar- 
den].  This  case  is  attended  with  particular  circumstances.  The 
first  question,  that  I  thought  deserving  consideration,  is,  whether  un- 
der all  the  circumstances  of  the  case,  and  the  uncertainty,  that 
arises  upon  the  agreement,  parol  evidence  ought  to  be  admitted  to 
explain  that,  upon  which  the  parties  differ  so  widely :  but  upon  con- 
sideration of  the  nature  of  the  bill  I  cannot  admit  the  evidence  un- 
der all  the  circumstances.  It  is  necessary  to  decide  upon  the  bill 
and  answer  and  the  fact  not  arising  upon  parol  evidence ;  viz.  the 
existence  of  the  former  lease,  as  it  stands  upon  the  allegations  in  the 
bill  and  the  answer.  It  is  to  be  recollected,  that  the  bill  is  brought 
by  Mr.  Pym.  I  do  not  say,  what  the  case  might  be,  if  the  Defen- 
dant had  brought  his  bill  for  a  specific  performance.  It  is  insisted 
for  the  Plaintiff,  that  the  true  meaning  of  the  agreement  was,  that  as 
soon  as  the  tenant  could  conveniently  repair  these  premises,  without 
fixing  any  time,  from  which  he  was  called  upon  so  to  do,  from  that 
period  the  old  lease  was  to  be  surrendered,  and  a  new  lease  to  be 
granted.  The  Defendant  swears,  he  never  made  such  an  agreement, 
or  understood  any  such  thing;  that  he  never  did  intend  or  mean  to 
surrender  his  lease ;  that  he  understood,  the  meaning  of  the  blanks 
was  the  day,  that  lease  would  expire ;  which  the  Plaintiff,  not  hav- 
ing the  lease  by  him  in  the  country,  could  not  fill  up.  Suppose  the 
Pkintiff  meant  what  he  says :  is  the  Defendant  bound  to  perform  an 
agreement,  the  Plaintiff  understands  one  way,  but  which  the  De- 
fendant had  a  right  to  understand  another  ?  Has  the  Plaintiff  made 
out,  that  the  Defendant  acceded  to  that  agreement  ?  Did  he  ever 
accept  an  agreement  binding  himself  to  surrender  the  existing  lease 
and  take  that  tendered  by  the  Plaintiff?  I  admit,  there  is  difficulty 
on  both  sides :  but  (though  the  Plaintiff,  I  doubt  not,  meant  what 
he  says,)  the  true  construction  is  so  much  more  in  &vor  of  the  De- 
fendant, and  a  construction  a  man  had  a  right  to  act  upon,  that  I  can- 
not compel  him  to  perform  an  agreement  so  strange  even  according 
to  the  plaintiff's  construction ;  for  if  the  term  of  the  repairs  being 
completed  was  the  point  of  time,  is  it  not  common  sense  to  say 
that?  But  was  it  not  more  proper,  that  he  should  fix  a  time,  within 
which  it  should  be  done?  The  Plaintiff  by  his  negligence  has 
drawn  himself  into  an  agreement,  he  never  meant  to  make. 
[*38]  If  I  had  been  to  read  this  agreement  without  any  suit,  *I 
should  have  supposed,  that  the  Defendant  had  four  years 
to  make  the  repairs  in.  He  has  fulfilled  the  agreement  so  far  by 
completing  the  repairs.  I  cannot  do  what  the  Plaintiff  desires.  I 
cannot  collect,  that  the  Defendant  ever  consented  to  surrender  his 
lease  and  take  a  lease  from  any  other  time  than  the  expiration  of 
the  former.  It  would  be  very  dangerous  upon  this  bill  and  answer 
to  permit  parol  evidence  on  either  side.  To  let  in  the  evidence  of 
the  Plaintiff's  surveyor  in  opposition  to  the  answer  would  be  very 
dangerous.     Therefore,  as  it  stands,  the  plaintiff  is  entitled  to  a  spe- 
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Gific  performance,  if  he  insists  upon  it :  but  he  has  not  made  out  any 
case  for  a  decree,  that  the  Defendant  shall  accept  a  lease  to  com- 
mence at  a  time  prior  to  the  expiration  of  the  former  lease. 

The  Pefendant  is  wrong  in  one  point  He  is  bound  to  rebuild  in 
case  of  fire,  being  bound  to  leave  the  premises  in  good  and  sufficient 
repair,  and  there  is  no  exception  of  casualties  by  fire.  The  Plain- 
tiff 18  right  in  that  (t). 

Declare,  that  t^e  Plaintiff  is  not  entitled  to  a  specific  performance 
of  the  agreement  in  question  for  the  acceptance  of  a  lease  by  the 
Defendant  to  commence  from  an  earlier  date  than  Michaelmas, 
1795 ;  and  let  the  Master  settle  a  lease  according  to  the  said  agree- 
ment commencing  from  Michaelmas,  1795,  in  which  all  parties  are 
to  join,  as  the  master  shall  direct ;  and  give  no  costs  on  either  side 
down  to  this  time :  but  the  Defendant  by  his  answer  submitting  to 
give  up  all  right  and  title  to  a  farther  lease  under  the  said  agreement 
QpoB  the  Plaintiff's  paying  the  sum  of  937/.  16«.  Sd.  the  sum  ex- 
pended by  him  in  repairs,  let  the  Plaintiff  before  Lady-day  next  de- 
clare, whether  he  will  accept  the  said  offer ;  and  in  case  he  shall  ac- 
cept the  said  offer,  then  let  him  pay  to  the  Defendant  the  costs  of  this 
suit,  to  be  taxed  by  the  Master,  and  also  the  said  sum  of  937/.  165. 
Sd.  after  a  deduction  of  the  arrears  of  the  rent  due  upon  the  former 
lease,  and  also  rent  for  the  said  premises  after  the  rate  of  85/.  per 
anaum,  firom  Michaelmas  last  to  Midsummer  next,  to  be  ascertained 
by  the  Master,  in  case  the  parties  differ ;  and  let  the  Defendant  de- 
liver up  to  the  Plaintiff  possession  of  the  said  premises  at  Midsummer 
next,  and  also  the  said  agreement  to  be  cancelled  (2)« 

L  Parol  evidence  may,  possibly,  in  some  cases,  be  of  such  a  nature  as  to  ena- 
ble a  defendant  to  resist  specific  perfonnance  of  a  written  contract;  bnt  it  never 
can  entitle  a  plaintiff  to  call  upon  a  Court  of  Equity  to  execute,  in  his  favor,  a 
written  agreement,  with  an  addition,  or  variation,  introduced  by  parol  testimony. 
See,  onle,  notes  1  and  3  to  Cdverly  v.  fFUluanBj  1  V.  210,  the  note  to  Hare  v. 
Skuarwoodj  1  V.  241,  and  notes  2  and  3  to  Brodie  v.  SL  Paul,  1  Y.  32& 

2.  As  a  tenant  who  has  bound  himself,  in  general  tenns,  to  leave  the  premises 
in  good  repair,  most  rebuild,  if  a  casualty  by  fire  occurs ;  so,  although  his  cove- 
nant to  repair  contains  an  exception  in  case  of  damage  by  fire,  the  tenant  can 
not,  by  force  of  this  exception,  (should  such  an  accident  happen,)  protect  himself, 
either  at  Law,  or  in  Equitjr,  against  the  effect  of  a  separate,  independent  cove- 
nant to  pay  the  rent  during  the  term.  Doe  v.  Scmdham,  1  T.  R.  710;  Hare  v. 
Orovet,  3  Anstr.  G93,  699;  HoUzcqffeU  v.  Baiter,  18  Yes.  119. 

(1)  Btdtodt  V.  DommiHy  6  T.  R.  650. 

(2)  Brodie  v.  St,  Paulf  anUCj  voL  i.  326.  The  cases,  that  upon  equitable 
grounds  have  been  exempted  from  the  operation  of  the  Statute  of  Frauds,  are 
1st,  Where  in  consequence  of  fraud  the  provisions  of  the  Statute  have  not  been 
complied  with :  Rockwood  v.  Rockwoody  Cro.  Eliz.  163,  1  Leon.  192 ;  Thynn  v. 
7V»h  1  Vem.  296;  Oldham  r.  LUcf^ord,  2  Yem.  506 ;  Deveni^v.  Baines,  Pre. 
Cfa.  3;  MaOa  v.  Haifpemmu  cited  Pie.  Ch.  404 ;  Lady  MofdacuU  v.  Maxwdl,  Pre. 
Ch.  526;  1  P.  Wms.  618;  1  Stra.  235;  1  Eq.  Ca.  Ab.  19;  Chamberlaine  v. 
ChanAerUdne,  2  Freem.  34;  2  Eq.  Ca.  Ab.  43,  and  cited  Pre.  Ch.  3;  Berenger 
V.  Berenger^  cited  in  Lord  fflalpoU  v.  Lord  Oifordj  posl^  410,  from  Lord  Nottin?- 
ham'smanascriptEi;  SBttadb  v.  Iforru,  5  Yin.  521,  pL  31 ;  Ifoflker  v.  FTottfr,  2  Atk. 
98;  Jomes  t.  SUOham,  3  Atk.  388;  Beech  v.  Kninegaly  1  Yes.  123;  1  WUs.  227; 
Amb.  67 ;  paHf  Barrow  v.  Greenou^h^  WWmgham  v.  Joyce^  152, 168 ;  1  Fonb. 
Tr.  Eq.  2d  ed.  69.    2dly,  Where  the  agreement  has  been  in  part  performed : 
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Floyd  y.  BudOtmd,  2  Freem.  Si68;  BuUkar  v.  Skneky,  1  Venu  363;  P^  v.  WU- 
liams,  2  Vera.  455 ;  Lockai  v.  Lotkty^  Pre.  Ch.  519 ;  Fozaroft  ▼.  iiufer,  cited  in 
the  two  last  cases,  and  Pre.  Ch.  536 ;  BituUd  v.  ColmaUy  Bomt  v.  Chmeaerra^ 
Bunb.  65,  94 ;  Per^  v.  Ross,  2  Eq.  Ca.  Ab.  46,  pL  12;  Earl  of  AyUsford^s 
CbM,2  Stra.  783;  CUrky.  WrMt,  1  Atk.  12;  Laotmy.  Mertins,^  Atk.  1;  Owen 
V.  Davits,  Momey  Gensral  v.  Day,  Tador  v.  Beech,  PoUer  v.  Potter,  1  Yes.  82, 
218,297,437;  GunUr y.  Halsof,  Amh. 586 ;  Wholly.  Bagenal, 6 Bro.?.C. 45; 
JVkitbnad  v.  Brodthurst,  1  Bro.  C.  C.  404;  Denton  v.  Stuari,  cited,  an^  voL  L 
329;  1  Fonb.  Tr.  Eq.  165, 175 ;  ffkUdturek  y.  Bern,  2  Bro.  C.  C.  559 ;  Redding 
V.  WUkts,  3  Bro.  C.  C.  400.    Several  other  cases  are  collected  5  Vin.  tit  Contract. 

For  the  distinction  between  enforcing  and  resisting  a  specific  performance  upon 
parol  evidence  of  a  variation  from  the  written  contract,  see  Rick  v.  Jaek* 
[*39]    Aon, 4 Bro. C.C. 514 ;fNM<, vol. vL 334, n.;* 7^ JI£ir9imo/To^ 

SUmgroom,y\»2Si&\  /iPbo2toin  v. ^Team, viL 211 ;  Higff%nsony.Clowes,xy, 
516;  RamAoUomy.  Gosden,  Wiiuhy,  mnckuUr,  Clowes  y.Wgginstm,  1  Veadt 
Bea.  165, 375, 524;  Gorrorciv.  Grtn^,2Swanst  244;  l>aiM  v.iS^^^ 
402;  fFaUy,SluU>s,lUad.80',  LdH^iamGordony.MarqmsqfHert/ord,2MBjL 
107.  The  relief  upon  part-performance  has  not  been  confilned  to  cases,  where  the 
Plaintiff  cannot  be  re-instated ;  nor  to  simple  restitution  or  compensation,  where  the 
circumstances  admit  a  remedy  of  that  nature.  It  is  now  established,  that,  if  the 
Defendant  has  concurred  in  a  material,  unequivocal  act,  by  which  he  has  attained 
a  substantial  part  of  his  object,  as  taJung  possession,  he  shall  not  be  allowed  to 
retract ;  and  the  Plaintiff's  riflrht  to  a  full  execution  of  the  contract  has  attached : 
but  acts  merely  ancillary  and  introductory,  as  preparing  conveyances,  making 
surveys,  valuations,  die,  though  they  may  have  been  attended  with  some  expense 
to  the  Plaintiff,  will  not  sustain  an  agreement  upon  the  ground  of  pait-penorm- 
ance :  nor  an  act  equivocal,  and  easily  admitting  compensation :  posi,  WUls  v. 
Stradling,  378 ;  Frame  v.  Daioson,  vol.  xiv.  386 :  nor  is  the  acceptance  of  a  trifling 
sum,  as  earnest,  upon  an  agreement  for  the  sale  of  an  estate  sufficient  ConsicU 
ered  as  binding  the  parties,  it  is  not  the  mode  pointed  out  by  the  statute :  as  a 
part-performance,  it  is  too  inconsiderable  in  point  of  value.  Upon  the  old  author- 
ities however  this  appeared  doubtful :  Simmons  v.  Cornelius,  1  Ch.  Rep.  128 ; 
VoU  V.  Smith,  3  Ch.  Rep.  16;  Anon,  2  Freem.  128;  Seagood  v.  Meale,  Pre.  Ch. 
560;  post,  712;  Man  v.  Mdbovm,  vol.  iv.  720;  1  Fonb.  Tr.  Eq.  182, 2d  edit 

The  question,  whether  payment  of  the  purchase-money,  or  a  substantial  part  of 
it  is  an  act  of  part-performance,  preventing  the  effect  of  the  statute,  appears  to  be 
still  unsettled:  Cltmm  v.  Cw^,  1  Sch.  &  Lef.  22;  poa.  Coles  v.  Trecoihkk,  vol. 
ix.  234;  Budanaster  v.  Harrop,  xiiL  456,  and  the  note  in  page  460;  Ex  parte 
Hooper,  xix.  446,  480,  1  Mer.  9. 

A  third  exception  in  equity,  where  the  answer  admits  an  a^ement,  has  pre- 
vailed to  the  extent  of  binding  the  Defendant  by  that  admission:  Croystony. 
Bams,  Symondson  v.  Txeeed,  Pre.  Ch.  208,  374 ;  ^pvrrier  v.  Fitzgerald,  post,  vol. 
vi.  548.  In  Mortimer  v.  Orchard,  ante,  iL  243,  as  there  was  a  part'^)erformance, 
evidence  was  received:  for  the  Plaintiff  a  single  witness  proved  an  agreement 
different  from  that  charged  by  the  bill:  there  were  two  Defendants;  who  by 
their  answers  admitted  an  agreement  different  from  both ;  and  they  were  held  to 
that  agreement  It  has  never  been  pretended,  that  the  admission  of  an  agree- 
ment authorizes  the  Plaintiff  to  give  evidence  of  the  terms.  See  the  concluding 
observation  of  the  Lord  Chancellor,  ooflf,  382,  ffiUs  v.  Stradling. 

The  point;  whether  the  Court  wilicnnpel  a  discovery  as  to  the  fact  of  an  agree- 
ment, and  permit  the  Defendant,  admitting  it,  to  avail  himself  of  the  statute,  has 
been  much  disputed.  The  principal  heads  of  argument  in  support  of  the  equity 
to  have  an  agreement  executed  upon  the  admission  of  the  answer  and  to  compel  a 
discovery,  are  of  this  sort  The  object  of  the  statute  is  to  prevent  fraud  and  per- 
jury. It  is  a  fraud  to  refuse  to  perform  an  agreement,  though  not  conformable  to 
the  provisions  of  the  statute ;  and  the  danger  of  perjury  is  obviated  by  confining 
the  relief  to  the  admission  in  the  answer.  The  discovery  ia  incident  to  the  relief 
and  the  relief  to  the  discoveiy ;  for,  if  in  one  case  the  discovery  is  fruitless,  and 
in  the  other  the  relief  depend  upon  the  voluntary  confession  of  the  Defendant, 
the  jurisdiction  is  perfectly  nugatory.  The  objections  to  this  equity  are  these. 
The  frauds,  against  which  the  statute  is  directed,  are  of  a  particular  species,  by 
setting  up  fictitious  agreements  and  wills,  and   sustaining  them  by  peijury. 
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Though  the  statute  could  not  be  intended  to  countenance  any  sort  of  fraud  or 
peijuiy,  a  temptation  to  perjury  is  thus  held  out  to  the  Defendant;  who  may  be 
released  by  his  own  oath  from  an  agreement,  which,  if  not  denied  by  his  answer, 
will  be  enforced  against  him,  but  which  the  Plaintiff  is  not  permitted  to  support 
by  evidence.  The  relief  sought  is  in  direct  opposition  to  the  statute ;  the  object 
of  which  appears  to  have  been  to  prevent  the  mischiefs  arising  fVom  loose  con- 
tracts and  devises  by  a  general  rule,  that  ought  not  to  give  way  to  particular  in- 
stances of  hardship,  arising  from  ignorance,  carelessness,  or  caprice;  and,  if  it 
was  not  easy  in  the  case  of  partrperfonnance  to  imply  fraud  from  mere  neglect  or 
ienotance  of  a  pcraitive  public  law,  it  is  still  more  difficult  to  discover  the  ground 
^  relief  in  this  instance.  The  result  of  the  principal  cases  upon  this  subject, 
while  it  fluctuated  in  a  state  of  great  uncertainty,  Ckild  v.  Lord  Godolphin^  before 
Lord  Mansfield,  1  Dick.  39;  Whaky  v.Bagenal,  6Bro.P.C.45;  fTkUhrtad  v. 
Brwkkunt^  1  Bro.  C.  C.  404,  and  Whitdairdi  v.  Bern,  2  Bio.  C.  C.  559,  seems  to  be, 
that  the  statute  may  be  used  as  a  bar  to  the  discovery :  but  it  has  been  since  set- 
tled upon  ^e  authority  of  Lord  Chief  Justice  Eyre,  Lord  Loughborough,  Lord 
Eldon  and  Sir  William  Grant,  that  the  Defendant,  by  his  answer  admit- 
ting the  agreement,  but  insisting  upon  the  statute  as  a  defence  to  the  [  *  40  ] 
relief,  shaU  not  be  compelled  upon  tliat  admission  to  perform  the  agree- 
ment: Eifre  V.  htrnm^  SUiearl  v.  Cwreieaa,  cited  2  Bro.  C.  C.  563,  564 ;  Rondeau 
v.  fFyaU,  2  H.  Bkck,  63;  oost,  Moore  v.  Edtoardsy  vol.  iv.  23;  Cooih  v.  JadcMon, 
Spurriar  v.  Fihgarald,  vL  12,  ,548 ;  Blagdm  v.  Bradbear,  xii.  466. 

The  efficacy  of  the  statute  has  been  farther  restrained  by  Goman  v.  Salishiay, 
1  Yem.  240;  5  Yin.  522,  pi.  38,  and  Leg€dy.  Miller,  2  Yes.  290.  The  first  of 
these  cases  only  states  generallv,  that  it  was  held,  that  a  written  agreement,  made 
since  the  statute,  might  be  discharged  by  parol ;  and  the  bill  for  specific  perform- 
ance was  dismissed.  In  each  of  the  two  other  cases  an  agreement,  executed 
according  to  the  statute,  was  discharged  by  a  subsequent  parol  agreement ;  of 
which  evidence  was  given  on  the  ground  of  part-performance.  For  this  purpose 
the  evidence  must  prove  a  distinct,  subsequent,  independent,  agreement;  as, 
except  in  a  case  of  direct  firaud,  or  mistake  and  surprise,  clearly  proved,  without 
any,  or  without  adequate,  contradiction,  and  subject  to  the  distinction  between 
enforcing  and  resisting  a  specific  performance,  evidence  of  what  passed  before  or 
at  the  time  of  the  transaction  cannot  be  received  to  introduce,  vary,  modify,  or 
ex^ain,  an  agreement  conformable  to  the  statute,  or  to  introduce  any  new  term : 
Btnsled  v.  Colman,  Sunb.  65;  Lord  hnham  v.  Child,  1  Bro.  C.  C.  92;  Hare  v. 
Sietprwood,3BTO.  C.  C.  168;  ante,  vol.  i.  402;  Rich  v.  Jaduon,  4  Bro.  C.  C.  514; 
jBoft,  vi.  331, 2L ;  Roeamond  v.  Lord  Jl^Uington,  where  Lord  Kenyon,  whdh  Master 
of  the  Rolls,  refused  parol  evidence,  that  an  annuity  was  to  be  redeemable.  Post, 
The  Marquia  of  Townshend  v.  t^angroom,  voL  vi.  328 ;  Higginaon  y., Clowes,  xv. 
516;  Hope  v.  Mdns,  JidlUaf  v.  MtMaon,  1  Pri.  143,  404.  As  to  a  will,  see 
Lord  WaLpoU  v.  Lord  Orford,po&t,  402.  All  these  questions  are  considered,  and 
the  anthorities  examined  and  arranged,  with  great  ingenui^,  minuteness  and  ac- 
curacy, by  Mr.  Fonblanque,  Treat  on  £q.  178,  182,  2d  edit ;  Mr.  Sugden,  Law 
of  Yendors  and  Purchasers,  93  to  153,  5th  ed.  and  Mr.  Beames,  Elements  of  Pleas 
in  Equity,  171  to  182. 
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LOCKE  V.  BROMLEY. 

[RoLLS.~1796,  Feb.  17.] 

Costs  personally  against  an  uncertificated  bankrapt  in  a  case  of  fraud  and  miff- 
conduct 

The  bill  was  filed  to  have  a  promissory  note  of  the  Plaintiff  deliv- 
ered up  upon  the  following  facts ;  which  were  fully  made  out  by  the 
answer  and  evidence.  The  Defendant  being  a  collector  of  the  land 
and  window  taxes  in  Oxford  suffered  a  distress  to  issue  against  him 
for  a  balance  of  1242.  due  to  the  Receiver  General.  As  the 
Receiver  General  was  not  to  be  in  Oxford  for  some  days,  the 
Defendant  requested  the  Plaintiff,  who  was  a  banker,  to  receive  the 
money,  in  order  to  remove  the  bailiffs  ;  who  were  satisfied  by  a 
deposit  of  the  money  with  the  Plaintiff.  The  Plaintiff  accordingly 
received  the  money,  and  gave  the  note  in  question :  but  it  was  not 
made  negotiable.  The  Defendant  afterwards  pretended 
[*  41]  to  have  lost  the  note  and  *gave  an  indemnity.  He  then 
pretended  to  have  found  it ;  and  at  a  meeting  between  the 
parties  he  pretended  to  bi|m  the  note ;  and  his  indemnity  was 
delivered  to  him.  Afterwards  the  note  appeared  in  the  hands  of  a 
third  person  with  warrant  to  sue.  The  Defendant  was  a  bankrupt ; 
and  had  not  obtained  his  certificate.  His  assignees  and  the  repre- 
sentative of  the  assignee  of  the  note,  who  was  dead,  did  not  resist 
the  bill,  being  convinced  of  the  fraud.  The  Defendant  forced  on 
the  cause  by  motion  to  dismiss  the  bill  for  want  of  prosecution. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden], 
said,  the  Plaintiff  ought  only  to  have  given  an  accountable  receipt 
The  note  was  ordered  to  be  delivered  up  with  costs  personally 
against  the  Defendant  (1).        

A  BANKRUPT  who  has  acted  fairly  may  be  entitled  to  protection  in  Equity 
^.gainst  some  of  those  liabilities  to  costs  which  the  strict  rule  of  common  law  im- 
poses on  fafin ;  but  his  improper  conduct  may  deprive  of  all  claim  to  this  prote<^- 
tion.  Ex  parte  Seamauj  1  Glyn  &,  Jameson,  260.  And  even  when  the  Court  of 
Equity  holds  it  right  to  discharge  a  bankrupt  who  has  been  taken  in  execution 
for  the  costs  of  a  trial  at  law,  directed  by  the  Court,  with  a  reservation  of  farther 
directions,  it  by  no  means  follows  that  the  bankrupt  will  not  ultimately  be  ordered 
to  pay  the  costs  of  the  whole  proceedings  both  at  Law  and  in  Equity.  Ex  parU 
Gregory,  1  Glyn  &  Jameson,  179.  But,  as  a  bankrupt  who  has  not  obtained  his 
certificate  has  no  means  of  payiujg  costs,  (Ex  parte  Vuthbertf  1  Mad.  79,)  the  gen- 
eral rule  subject  to  the  qualifications  already  stated,  is,  not  to  make  an  order  upon 
a  bankrupt  personally  for  payment  of  costs;  Ex  parte  Parker^  Buck,  314 ;  though 
they  may  be  ordered  to  be  paid  out  of  his  estate,  where  that  affords  a  surplus^ 
after  payment  of  all  ofher  demands.    Bromlof  v.  Goodtre^  1  Atk.  81. 

1)  Anttj  Ex  parte  Thorpey  vol.  i.  S94 ;  Ex  parte  Shaw,  ii.  40 ;  Beames  on  Costs, 
\330. 
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SWANN  V.  FONNEREAU. 
[Rolls.— 1796,  Feb.  17, 18, 23.] 

Bt  secernent  on  marriage,  reciting  an  intention  to  provide  for  the  wife  and  chil- 
dren, ceitun  tolls  were  granted  for  the  remainder  of  grantor's  term,  in  trust  to 
raise  an  annuity  for  the  fives  of  the  wife  and  her  mother  and  the  survivor:  then 
reciting,  that  the  remainder  of  the  term  miffht  expire  in  the  life  of  the  wife  or 
her  chDdren,  therefore  to  make  a  provision  tor  her  and  her  children  by  her  then 
or  ai^  future  husband  the  trustees  should  be  possessed  of  the  said  tolls  for  the 
reniainder  of  the  term,  upon  trust  to  raise  after  the  deaths  of  the  grantor  and 
the  mother  of  the  wife  1002.  annually,  to  be  placed  out  in  the  purchase  of  free- 
hold lands  or  hereditaments  or  leasehold  estates  for  two  or  thi^e  lives,  as  often 
as  a  competent  sum  should  be  raised  for  that  purpose ;  and  until  convenient 
purchases  should  ofier,  to  be  invested  in  government  securities  upon  trust,  in 
case  the  wife  should  survive  the  tenn.  to  pay  the  rents  and  profiti  of  such 
estate  or  estates  so  to  be  purchased  or  the  interest,  produce  and  profits,  to  arise 
from  the  money  so  intended  to  be  placed  out,  until  such  purchase  should  be 
made,  to  the  wife  for  life ;  and  after  her  decease  to  apply  the  said  rents  and 
profits  or  interest  money  towards  the  support  and  maintenance  of  such  child 
and  children  of  her,  as  should  be  living  at  her  death,  till  the  youngest  should 
be  twenty-one ;  and  then  to  be  possessed  of  such  estates  so  to  be  purchased,  or 
of  the  money  arising  from  the  annuity  not  placed  out  in  one  or  more  purchase 
or  purchases,  to  the  use  of  such  child  and  children,  in  such  share  and  propor- 
tions, nayable  at  twenty-one,  as  the  survivor  of  the  husband  and  wife  shovld 
by  wiU  or  deed  direct,  limit  and  appoint;  in  defiinlt  thereof,  to  the  use  of  aD 
such  children  equally  to  be  divided  at  their  respective  ages  of  twen^-one:  but 
if  she  should  die  without  leaving  any  child  or  children,  or  all  should  die  vsder 
twenty-one,  then  to  the  use  of  the  grantor,  his  heirs,  executors^  administmoni 
and  assigns ;  and  after  paying  the  said  annuities  to  be  possessed  of  all  the 
surplus  money  arising  from  the  said  tolls  during  the  remamder  of  the  term  for 
the  use  of  the  grantor,  his  executors,  dLc.  From  the  death  of  the  grantor,  who 
survived  the  wife's  mother,  the  trustees  received  1002.  a-year,  and  laid  out  in 
stock  the  sums  received,  and  the  produce.  One  son  was  the  only  issue.  He 
attained  twenty-one  in  the  lUe  of  ms  mother;  and  survived  her.  The  Court 
would  not  invest  the  fund  in  land ;  but  held  it  with  the  accumulations  fJKmi  the 
death  of  the  grantor  and  the  future 'payments  a  vested  interest  in  the  son  at 
twenty-one,  and  as  personal  estate  belongin?  to  his  administrator,  (a) 

€hant  to  be  taken  as  strongly  in  favor  of  the  oDjects  and  against  the  grantor,  as 
&ir  inference  can  aUow,  (Jb)  [p.  48.] 

Bt  a  settlement  dated  the  26th  of  December,  1763,  renting  the 
marriage  of  John  Sandys  and  Elizabeth  Mary  Rose,  and  articles 
previous  thereto,  and  that  Thomas  Fonnereau  had  paid  5002.  as'  the 

{a)  Nothing  is  regarded  in  equit)r  as  done,  but  whatou^httobe  done.  1  Story, 
£q.  Jur.  §649, 790.  And  it  would  not  be  consistent  witti  Equity  to  exert  one  of 
its  more  peculiar  powers  to  impress  personal  property  with  the  character  of  land, 
in  the  absence  of  strong  grounds  therefor.  See,  anie^  note  (6)  to  Wdlktr  v.  Dtnnt^ 
3  V.  170 ;  note  (a)  to  RuMeigh  v.  MaHer,  1  Y.  201 ;  Craig  v.  Ltdit,  3  Wheaton, 
578 ;  CbifummtMoWi  v.  JUMm,  5  Munf.  122 ;  Dade  v.  Mtxandtr,  1  Wash.  30. 

(6)  In  cases  of  grants  by  the  Ein^,  in  virtue  of  his  prerogative,  the  old  rule 
was  said  to  be,  that  nothing  passed  without  clear  and  detenniiiate  words,  and  the 
gimt  was  construed  most  strongly  against  the  grantee,  though  the  rule  was 
otherwise  as  to  private  grants.  1  Kent,  Com.  460,  note  (5th  ed.);  SUmhopt^$ 
ene,  Hobart,  243;  2  Black.  Com.  347.  In  the  case  of  SuiUm's  Hospital,  10  Ca 
27,  the  doctrine  was,  that  a  grant  for  a  charitable  purpose  is  taken  most  favorably 
for  the  object  For  a  full  and  clear  view  of  the  ancient  law  on  the  construction 
of  royal  grants,  see  the  opinion  of  Story  J.  CharUa  Rivtr  Bridge  v.  fyarrai  Bndgt^ 
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marriage  portion  of  the  said  Elizabeth  Mary  Rose,  it  was  witnessed, 
that  in  consideration  of  the  said  marriage,  and  to  make  a  provision 
for  Elizabeth  Rose,  mother  of  the  said  Elizabeth  Mary,  and  for  the 

said  Elizabeth  Mary,  the  wife  of  John  Sandys,  and  her 
[*42]       children,  and   "^^also  in  pursuance  of  the  said  articles, 

Thomas  Fonnereau  assigned  to  trustees,  their  executors, 
administrators  and  assigns,  all  and  singular  the  tolls,  dues  and  duties, 
payable  or  arising  from  the  lights  and  light-houses  in  Cornwall, 
called  the  Lizard  Lights,  to  hold  to  them,  their  executors,  adminis- 
trators, and  assigns,  for  the  remainder  of  his  term  of  61  years,  upon 
the  several  trusts  in  the  said  articles  of  agreement ;  that  is  to  say, 
upon  trust  to  raise  the  sum  of  2002.  annually  during  the  lives  of 
Elizabeth  Rose  and  Elizabeth  Mary  Sandys  and  the  survivor,  to  be 
paid  to  them  in  moieties  for  their  sole  and  separate  use  respectively, 
not  subject  to  the  debts  or  control  of  John  Sandys  or  any  husband 
or  husbands,  they  or  either  of  them  should  happen  to  marry ;  and 
after  the  death  of  them  to  pay  the  sum  of  2002.  annuaJly  to  the  sur- 
vivor during  her  life,  for  her  sole  and  separate  use  as  aforesaid ; 
and  also  upon  trust  after  the  death  of  Thomas  Fonnereau,  in  case 
Elizabeth  Rose  should  be  then  living,  to  raise  the  farther  annual 
sum  of  100/.  to  be  paid  in  manner  aforesaid  from  and  immediately 
after  the  death  of  Thomas  Fonnereau  to  Elizabeth  Rose  for  her 
life  for  her  sole  and  separate  use  ;  and  reciting,  that  the  remainder 
of  the  said  term  of  61  years,  which  Thomas  Fonnereau  had  in  the 
said  tolls,  dues  and  duties,  might  happen  to  expire  in  the  life-time  of 
the  said  Elizabeth  Mary,  wife  of  John  Sandys,  or  in  the  life  of  such 
child  or  children,  as.  the  said  Elizabeth  Mary  might  have,  therefore 
to  make  a  provision  as  well  for  the  support  and  maintenance  of  the 
said  Elizabeth  Mary,  as  of  such  child  or  children,  as  she  might  hap- 
pen to  have  by  John  Sandys  or  any  other  husband,  she  might  hap- 
pen to  marry,  the  said  Thomas  Fonnereau  did  declare,  that  the  trus- 
tees, their  executors,  administrators  and  assigns,  should  be  possessed 
of  all  the  said  tolls,  dues  and  duties,  for  the  remainder  of  the  said 
term  of  61  years  upon  farther  trust,  that  they  the  said  trustees  or 
the  survivor  or  the  executors  or  administrators  of  such  survivor 
should  raise  out  of  the  said  tolls,  dues  and  duties,  annually  after  the 
death  of  the  survivor  of  Thomas  Fonnereau  and  Elizabeth  Rose 
during  the  remainder  of  the  said  term  the  farther  clear  yearly  sum 
of  100/.,  to  be  by  them  the  said  trustees  placed  out  in  the  purchase 

11  Peters,  58i^n598.  In  matters  of  private  grants  or  contracts  the  rule  that  lan- 
guage is  to  be  taken  most  strongly  against  the  party  using  it  (verba  canbigva 
fortius  accipiunter  contra  proferentem),  though  it  be  a  rule,  according  to  Ix)rd 
Bacon,  drawn  from  the  depth  of  reason,  applies  only  to  cases  of  ambiguity  in  the 
words,  or  where  the  exposition  is  requisite  to  five  them  lawful  efiecL  It  is  a 
rule  of  strictures  and  riffor,  and  not  to  be  resorted  to  but  where  other  rules  of  ex- 
position fail.  The  modem  and  more  reasonable  practice  is  to  give  to  the  lan- 
guage its  just  sense,  and  to  search  for  the  precise  meaning,  and  one  requisite  to 
give  due  and  fair  effect  to  the  contract  without  adopting  ei0ier  the  rule  of  a  rigid 
or  of  an  indulgent  construction.  3  Kent,  Com.  556  (5th  ed.);  Bacon's  Maxims  of 
the  Law,  No.  3.  See,  also,  JarJcson  v.  Blodget,  16  Johns.  176.  The  rule  seems 
to  be  approved  by  Dr.  Lieber,  Hermeneatics,  130,  chap  5,  §  7. 
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of  freehold  lands  or  hereditaments  or  of  leasehold  estates  for  two  or 
three  lives  then  in  being,  as  often  as  a  competent  sun  should  be  raised 
for  that  purpose ;  and  until  convenient  purchases  should  offer,  to  be 
by  them  invested  in  government  securities  upon  trust,  that  they,  the 
said  trustees  or  the  survivor  or  the  executors  or  administrators  of 
such  survivor,  should,  in  case  the  said  Elizabeth  Mary  should  survive 
the  said  term  of  61  years,  pay  the  rents  and  profits  of  such 
estate  or  estates  so  to  be  *  purchased  or  the  interest,  pro-  [  "^^  43  ] 
duce  and  profits,  to  arise  from  the  money  so  intended  to  be 
placed  out,  until  such  purchase  should  be  made,  unto  the  said  Eliza- 
beth Mary  for  her  life,  for  her  sole  and  separate  use ;  and  after  her  de- 
cease upon  farther  trust  to  apply  the  said  rents  and  profits  or  inter- 
est money  towards  the  support  and  maintenance  of  such  child  and 
children  of  the  said  Elizabeth  Mary,  as  should  be  Uving  at  her  death, 
until  the  youngest  should  attain  twenty-one;  and  as  soon  as  the 
youngest  of  the  said  children  should  attain  twenty-one,  then  upon 
trust,  that  they  the  said  trustees  or  the  survivor  or  the  executors  or 
administrators  of  such  survivor,  should  be  possessed  of  such  estates 
so  to  be  purchased  or  of  the  money  arising  from  the  said  last  men- 
tioned annuity  not  placed  out  in  one  or  more  purchase  or  purchases 
to  the  use  of  such  child  and  children  of  the  said  Elizabeth  Mary  in 
such  shares  and  proportions  payable  at  their  respective  ages  of  twen- 
ty-one years,  as  the  survivor  of  the  said  John  Sandys  and  Elizaii^th 
Mary,  his  wife,  should  by  will  or  deed  direct,  limit  and  appoint ;  and 
in  default  of  such  direction,  limitation  and  appointment,  to  the  use 
of  all  such  children  equally  to  be  divided  between  them  at  their  res- 
pective attainment  of  the  age  of  twenty-one  years :  but  if  the  said 
Elizabeth  Mary  should  die  without  leaving  any  child  or  children  Uv- 
ing, or  if  all  such  children  should  die,  before  they  respectively  attain 
twenty-one  years,  then  upon  trust  and  to  and  for  the  use  of  the  said 
Thomas  Fonnereau,  his  theirs,  executors,  administrators  and  assigns  ; 
and  after  paying  the  several  annuities  for  the  purposes  aforesaid  that 
the  said  trustees  should  be  possessed  of  all  the  surplus  money  aris- 
ing from  the  said  tolls,  dues  and  duties,  during  the  remainder  of  the 
said  term  to  and  for  the  sole  use  of  the  said  Thomas  Fonnereau,  his 
executors,  administrators  and  assigns. 

The  term  of  61  years  mentioned  in  the  settlement  commenced  in 
1752.  Elizabeth  Rose  died  in  1768.  Thomas  Fonnereau  died  in 
1779.  John  Sandys  died  in  1774,  leaving  John  Thomas  Sandys 
his  only  issue  by  his  wife  Elizabeth  Mary ;  who  afterwards  married 

Ivory,  and  died  in  1791  without  having  had  any  issue  by  the 

second  marriage.  John  Thomas  Sandys  attained  the  age  of  twenty- 
one  in  1786,  and  died  in  1793  intestate,  leaving  his  widow  Eliza- 
beth and  Martin  Sandys,  his  eldest  son  and  heir  at  law,  and 
several  other  children,  all  infants.  The  executors  of 
*  Thomas  Fonnereau  paid  the  annuity  of  100/.  to  the  [*44] 
trustees  under  the  settlement  from  his  death;  which 
money  was  by  them  placed  out  in  government  securities  with  the 
interest  and  dividends  accrued  from  time  to  time. 


44  SWANN  V.  FONNEBEAU.  [1796. 

The  bill  was  filed  by  the  administrator  of  John  Thomas  Sandys, 
for  an  account  of  what  had  become  due  in  respect  of  the  annuity 
of  lOOL  and  was  paid  or  laid  out,  and  of  the  interest,  dividends, 
and  profits  received  and  laid  out ;  and  that  it  might  be  declared,  that 
the  Plaintiff  as  personal  representative  of  John  Thomas  Sandys  is 
entitled  to  what  has  already  become  due  in  respect  thereof,  and  the 
interest,  dividends,  and  profits,  that  have  arisen,  and  akK>  to  the 
future  payments  to  grow  due  in  respect  of  the  said  annuity  of  1002. 
during  the  remainder  of  the  term.  The  biU  stated,  that  as  Eliza- 
beth Mary  Ivory  did  not  survive  the  term,  she  never  was  entitled  to 
receive  the  interest,  dividends,  and  profits  of  the  annuity  of  1002. 
so  placed  out;  but  the  principal  of  the  said  yearly  sums,  as  well. 
such  as  were  laid  out,  with  the  interest,  dividends,  and  profits  there- 
of accrued  during  the  life  of  Elizabeth  Mary  Ivory,  as  also  the  future 
payments  of  the  said  yearly  sum  of  100/.  during  the  remainder  of 
the  term,  and  the  interest,  dividends,  and  profits,  to  accrue,  became 
the  absolute  property  of  John  Thomas  Sandys  on  his  attaining 
twenty-one,  as  her  only  child,  and  was  part  of  his  personal  estate  at 
his  death. 

The  executors  of  Thomas  Fonnereau  by  their  answer  submitted, 
whether,  as  Elizabeth  Mary  Ivory  did  not  survive  the  term  in  which 
event  alone,  they  insisted,  the  said  interest,  dividends  or  profits,  of 
the  accumulation  of  the  said  annual  payment  of  lOQ/.  were  by  the 
settlement  directed  to  be  paid  to  her,  the  principal  of  the  funds  pur- 
chased with  the  said  annual  payments,  with  the  interest,  dividends, 
and  produce,  thereof  do  not  belong  to  them  as  personal  representa- 
tives of  Thomas  Fonnereau  as  a  resulting  trust,  or  as  so  much  of  his 
personal  property  undisposed  of;  they  farther  insisted,  that  all  right 
to  the  payment  of  the  said  yearly  sum  of  1002.  ceased  on  the  death 
of  Elizabeth  Mary  Ivory,  or  at  least  upon  John  Thomas  Sandy's  at- 
taining twenty-one ;  and  that  all  future  and  growing  payments  of 
the  said  yearly  sum  of  1002.  ought  to  be  paid  to  the  Defendants,  as 

such  personal  representatives. 
[*  45]  *  Martin  Sandys,  the  infant  heir  at  law  of  John  Thomas  * 

Sandys,  claimed  as  real  estate  the  principal  of  the  yearly 
sums  of  1002.  already  placed  out,  and  also  of  all  payments  in  res- 
pect thereof;  the  right  to  which,  he  insisted,  during  the  remainder 
of  the  term  Sid  not  cease  by  the  death  of  Elizabeth  Mary  Ivory,  or 
by  John  Thomas  Sandys  having  attained  twenty-one ;  and  ought  to 
be  considered  as  real  estate  descended  to  this  Defendant. 

The  Defendant  Ivory,  as  administrator  of  his  wife,  claimed  the 
interest  and  dividends  accumulated  between  the  deaths  of  Thomas 
Fonnereau  and  Mrs.  Ivory ;  but  that  claim  was  given  up  without 
ailment. 

Mr.  Grant  and  Mr.  Stratfordy  for  the  Plaintifi*. 

1st.  The  contingency  of  Elizabeth  Mary  Sandys  surviving  the  ex- 
piration of  the  term  relates  only  to  the  provision  made  for  her. 
There  was  no  necessity  to  make  a  provision  for  her  iri  any  other 
event ;  as  she  had  another  provision  out  of  the  profits  of  the  term, 
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as  long  as  it  should  endure.  But  that  did  not  extend  to  her  chil- 
dren ;  who  would  have  no  provirion,  if  they  are  not  entitled  inde- 
pendendy  of  the  contingency  of  their  mother's  surviving  the  expi- 
ration of  the  term.  The  object  was  to  provide  for  the  children  of 
Elisabeth  Mary  Sandys  even  by  a  future  husband ;  and  the  deed  is 
to  be  taken  most  strongly  against  the  grantor. 

2dly.  As  to  the  produce  of  the  fund :  John  Thomas  Sandys 
having  become  entitled  to  the  fund  at  twenty-one  absolutely  is  to 
take  it  with  all  the  accumulations  from  its  first  establishment ;  which 
are  to  follow  the  principal.  He  took  a  vested  interest  at  twenty- 
one,  subject  to  be  postponed  in  the  enjoyment  to  his  mother,  if  she 
^  should  survive  the'  expiration  of  the  term.  No  part  is  undbposed  of. 
'  As  long  as  any  part  of  this  £Eunily  was  capable  of  taking,  the  settlor 
oieant  to  reserve  nothing  to  himself.  He  confined  the  application 
of  the  produce  for  maintenance  to  the  event  of  infancy  of  the  chil- 
dren at  the  death  of  their  mother ;  which  event  has  not  happened. 

3dly.  As  to  the  duration  of  the  trust :  the  accumulation  is  to 
continue  as  long  as  the  term  by  the  express  words.  There  is  noth- 
ing to  determine  it  either  upon  the  death  of  Elizabeth  Mary  Sandys 
or  on  her  son's  attaining  twenty-one.  The  Court  would 
*not  by  mere  inference  control  positive  words:  but  that  [*46] 
construction  could  not  be  intended ;  for  then  if  the  mother 
had  died  leaving  an  infant  child,  in  one  case,  there  would  be  no 
provision  for  that  child ;  in  the  other,  there  would  be  only  the  pro- 
duce between  her  death  and  his  age  of  twenty-one ;  perhaps  but  a 
few  days. 

4thly.'  As  16  the  claim  of  the  heir :  the  settlor  does  not  positively 
direct  each  sum  of  lOOZ.  to  be  laid  out  in  land ;  but  leaves  a  discre- 
tion in  the  trustees  with  regard  to  the  time,  at  which  the  accumula- 
tion may  be  of  sufficient  magnitude  to  be  invested  in  land.  It  was 
clearly  not  intended  to  be  done  every  year.  He  had  no  absolute 
intention  to  make  it  fand  from  the  banning.  The  Court  is  there- 
fore to  take  it  as  they  find  it.  He  had  in  contemplation  the  case  of 
its  remaining  as  money ;  for  he  calls  it  ^<  rents  and  profits  "  or  ''  divi- 
dends and  interest ; "  and  uses  the  word  "  payable."  No  doubt 
John  Thomas  Sandys  might  have  elected  to  take  it  either  as  land  or 
money :  but  it  does  not  appear,  that  he  did  any  act  amounting  to 
an  election.  Whether  land  or  money,  it  is  to  be  divided  in  the 
same  manner.  The  settlor  does  not  absolutely,  direct  it  to  be  laid 
out  in  estates  in  fee  simple ;  but  gives  an  option  to  invest  it  in  lease- 
hdd  estates  for  lives.  The  trustees  having  made  no  purchase,  that 
is  evidence  they  did  not  think  the  sum  of  sufficient  magnitude. 
fFaOcer  v.  Deimty  ante.  Vol.  II.  170. 

Mr.  Richards^  for  the  heir  of  John  Thomas  Sandys,  concurred 
with  the  Plaintiff  in  the  three  first  points :  but  upon  the  fourth  he 
contended,  that  the  heir  was  entitled  to  this  property  as  real  estate 
descended  to  him. 

By  the  words  there  is  no  discretion  in  the  trustees.  It  is  to  be 
laid  out  in  stock  only  until  a  convenient  purchase  can  be  had.     He 

VOL.  III.  4 
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anxiously  guards  agaUist  an  interest  for  years.  The  Plaintiff  must 
show,  he  meant  leases  for  lives,  that  go  to  the  executor:  otherwise 
they  must  be  construed  such,  as  shall  go  to  the  heir,  according  to 
his  clear  intention  as  to  the  estates  in  fee.  If  personal  estate  w^as 
hb  object,  there  were  many  ways  more  applicable.  Why  not  con- 
tinue it  in  the  funds  ?  Why  say  freehold  leases  ?  As  to  the  word 
<<  payable,"  he  clearly  did  not  mean,  that  it  should  be  money.  That 
word  is  inapplicable  to  leases  for  years.  The  w<Mrds  <*  di- 
[*  47]  rect  *and  appoint "  and  particularly  "  limit "  apply  to  real 
estate ;  and  <<  equally  to  he  divided  "  only  means  as  tenants 
in  common. 

Mr.  Lloyd  and  Mr.  Stanley y  for  the  executors  of  Thomas  Fon*^ 
nereau.  Elizabeth  Mary  Sandys  was  provided  for  during  the  term* 
by  the  annuity  of  2002.  during  the  lives  of  her  and  her  mother  and 
the  survivor.  The  intention  was,  that  she  should  have  no  other 
provision.  As  she  did  not  survive  the  term,  none  of  the  trusts  arose 
either  for  her  or  her  children.  This  fund  was  intended  as  a  provi- 
sion for  her  and  her  children,  if  the  other  provision  failed.  The 
event  not  having  taken  place,  it  must  result.  If  any  trust  arose,  it 
ceased  either  on  the  death  of  Elizabeth  Mary  Ivory  or  on  her  son's 
attaining  twenty-one ;  and  then  the  surplus  results.  The  produce 
between  the  deaths  of  Thomas  Fonnereau  and  Elizabeth  Mary  l\orj 
is  also  undisposed  of.  She  is  not  entitled,  because  there  is  no  di- 
rection or  intention,  that,  unless  she  survived  the  term,  she  should 
have  any  thing.  There  is  nothing  to  show,  that  the  rents  and  profits 
were  to  accumulate  for  the  children,  if  she  could  not  take  them. 

Before  the  reply  the  point  that  the  trust  ceased  at  the  death  of 
Mrs.  Ivory  or  at  her  son's  age  of  twenty-one,  was  given  up  by  the 
executors  of  Thomas  Fonnereau. 

Mr.  Orant  in  reply.  The  burthen  of  proof  lies  entirely  upon 
the  heir ;  the  actual  state  of  the  fund  being  money.  The  discretion 
in  the  trustees  is  to  wait,  until  a  sum,  they  should  think  reasonable, 
should  accumulate.  They  have  also  a  discretion  as  to  the  kind  of 
landed  property.  They  are  not  compelled  to  purchase  descendible 
freehold  leases  ;  but  might  purchase  such,  as  would  go  to  the  exec- 
utor as  assets.  If  they  had  purchased  estates  for  lives,  they  could 
not  declare  a  trust  so  as  to  go  to  the  heir ;  but  must  have  declared 
it  to  be  the  trusts  of  the  deed :  viz.  for  the  children  of  Mrs.  Ivory. 
They  could  not  declare  a  trust  for  each  child  and  the  heirs  of  each. 
They  must  have  left  the  law  to  determine,  how  such  interest  should 
go ;  and  that  is  not  in  equilibrto ;  for  the  law  says,  it  shall  go  to  the 
executor  or  administrator.  It  is  clearly  within  the  principle  of  Wal- 
Jeer  V.  Denne  ;  the  Court  seeing  no  intention  to  stamp  de- 
[*48]  finitely  and  imperatively  *the  character  of  land  upon  the 
fund,  and  finding  it  money  will  not  interfere.  According 
to  the  general  intention  to  make  an  equal  distribution  it  is  more  con- 
venient to  let  it  continue  money. 

As  to  the  produce  between  the  deaths  of  Thomas  Fonnereau  and 
Elizabeth  Mary  Ivory  there  is  certainly  no  direct  disposition  :  but  a 
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general  intention  appears  to  give  it  away  from  the  grantor  and  to  ap- 
propriate it  to  this  family ;  and  that  is  sufficient  in  marriage  articles. 
The  fimd  is  expressly  created  for  the  benefit  of  this  family,  and  has 
no  reference  to  any  benefit,  the  settlor  Was  to  take  out  of  it. 
The  trust  ought  not  to  be  construed  to  result  to  him  in  any  other 
case  than  that  he  has  stated,  viz.  the  total  fiiilure  of  this  family. 
The  only  way,  in  which  the  produce  of  this  interval  can  be  disposed 
of  for  the  benefit  of  the  &mily,  is  to  give  it  to  the  son. 

Fdf.  23c{.  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
This  question  depends  entirely  upon  the  construction  of  the  articles 
and  the  settlement  executed  in  consequence  of  them  by  Thomas 
Fonnereau ;  who  either  was  or  appeared  to  be  the  father  of  Elizabeth 
Mary  Sandys.  The  settlement  varies  from  the  articles  in  a  very  few 
particulars,  and  those  chiefly  verbal  alterations.  This  being  the 
grant  of  Thomas  Fonnereau,  it  is  truly  argued,  that  the  grant  is  to 
be  taken  as  extensively  in  favor  of  the  objects  of  the  settlement, 
the  wife  and  her  children,  and  as  strongly  against  the  grantor,  as 
fiiir  inference  can  allow ;  and  here  is  a  positive  grant  during  the 
whole  remainder  of  this  term  of  200Z.  a  year,  and  after  the  grant- 
or's death,  an  additional  lOOL  a  year  during  the  remainder  of 
the  .term ;  and  the  object  b  to  provide  support  and  maintenance 
for  Elizabeth  Mary  Sandys  and  her  children  ;  and  there  is  no  reser- 
vation of  any  benefit  to  himself,  except  that  in  case  of  no  children, 
or  if  any,  in  case  of  the  death  of  all  under  the  age  of  21,  the  surplus, 
and  that  only  after  payment  of  these  annuities,  is  reserved  to  him. 
But  it  is  contended,  that  when  the  deed  is  canvassed,  there  is  no 
express  application  of  the  rents  and  profits  during  the  life  of  Eliza- 
beth Mary  Sandys.  It  was  also  contended,  but  not  I  think  with 
great  hopes  of  success,  that  the  contingent  event  of  her  surviving  the 
term  was  the  only  one,  upon  which  any  benefit  was  to  arise  to  the 
issue  of  the  marriage.  I  cannot  raise  such  a  construction.  That 
was  not  the  contingency,  upon  which  it  was  to  arise.  The 
intention  was,  that  *  lOOL  should  be  raised  at  all  events  [*  49] 
till  the  end  of  the  term ;  and  if  Elizabeth  Mary  Sandys 
should  be  living  at  the  expiration  of  the  term,  that  she  should  enjoy 
the  rents  and  profits  of  the  accumulated  fund  during  her  life  ;  but 
that  at  all  events  the  benefit  should  accrue  to  her  or  her  children 
after  her  death,  whetlier  that  should  happen  during  the  term  or 
afterwards. 

Upon  the  strict  words  of  this  deed  it  is  not  clear,  that  if  EUzabeth 
Mary  Sandys  had  survived  the  term,  she  would  not  have  been  enti- 
tled to  all  the  accumulated  interest,  that  had  arisen  ;  for  the  words 
would  carry  it  to  her.  If  she  had  survived-  the  term,  perhaps  a 
question  might  have  arisen  between  her  and  her  children,  whether 
the  interest  of  the  annual  sums  raised,  as  well  as  the  annuity  itself, 
should  make  the  accumulated  fund  :  but  without  determining  that  I 
am  clearly  of  opinion  upon  the  true  construction  of  the  deed  and 
the  principles,  upon  which  such  a  deed  must  be  construed,  that  it  is 
completely  given  to  her  and  her  children  ;  and  now  no  question  can 
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arise  between  her  and  her  children.  AU  the  benefit,  that  could 
arise  to  them  from  the  accumulation  of  the  annual  payments  during 
the  remainder  of  the  term,  must  be  held  to  have  been  separated  from 
the  rest  by  Mr.  Fonnereau;  and  the  surplus  only  is  reserved  to 
himself;  therefore  no  one  claiming  under  him  can  claim  any  thing 
else  from  it.  It  was  to  become  a  vested  interest  in  the  children, 
when  the  youngest  should  attain  21.  The  fact  being,  that  there  is 
only  one,  and  that  he  attained  the  age  of  21  before  his  death, 
another  question  is,  what  interest  he  took  in  the  property ;  whether 
upon  the  true  construction  this  annual  sum  of  1002.  which,  if  I  am 
right,  is  to  continue  till  the  expiration  of  the  term,  is  by  the  intent 
of  the  settlement  absolutely  directed  to  be  laid  out  in  the  purchase 
of  land  descendible  to  the  heirs  of  the  children.  If  that  could 
be  fairly  collected  from  the  deed,  the  trustees  havii^  neglected  or 
not  being  able  to  procure  a  purchase  would  not  vary  the  rights  of 
the  parties ;  but  it  would  be  considered  as  if  laid  out  as  intended 
ultimately  by  the  person,  who  made  the  settlement 

The  question  is,  whether  it  can  be  collected,  that  there  is  a  clear, 
manifest,  definite  and  ultimate,  intention,  ihat  at  all  events  it  diiould 
be  laid  out  in  land  descendible  to  heirs.  The  principle,  upon  which 
Courts  have  determined  all  questions  of  this  kind,  is  this,  can  it  be 
collected  from  the  deed  or  will,  that  that  is  the  ultimate  intention  of 
the  parties ;  and  that  its  being  in  the  shape  in  which  it  is  found,  is 
only  temporary.      If  that  is  so  in  this  case,  the  heir  is  right ;  and  it 

is  real  estate.  Chddot  v.  Ouidot,  3  Atk.  254,  and  Curling 
[*  50]       V.  May,  *  there  cited,  have  clearly  laid  down  what  was  also 

adopted  in  Soreaby  v.  HolUngSj  6th  August,  1740  (1^. 
Chrimmet  v.  Crrimmet,  Amb.  210,  and  by  the  Lord  ChanceUor  m 
WaOcer  v.  Denme,  that  whatever  a  character  is  imperatively  and 
definitively  stamped  upon  the  fund,  it  shall  have  that  character, 
unless  some  person  comes  in  esse,  who  has  a  tight  to  elect  to  take  it 
in  the  other  way,  and  does  so  (2)  ;  and  here  it  is  admitted  on  all 
sides,  that  John  Thomas  Sandys  did  no  act,  that  can  have  that  effect. 
There  is  nothing  to  show,  it  was  intended  to  go  to  the  eldest  son. 
There  is  no  intail.  If  no  appropriation  is  made  by  the  parents,  it  is 
for  the  benefit  of  all,  equally  to  be  divided  among  them  at  21,  with- 
out words  of  inheritance.  There  is  nothing  therefore  to  call  upon 
the  Court  from  the  nature  of  the  disposition  and  for  the  benefit  of 
the  parties  to  lay  it  out  in  land  for  the  benefit  of  the  heir.  It  is  much 
more  convenient,  that  it  should  not  be  so  laid  out  There  is  nothing 
in  the  nature  of  an  estate  per  outer  vie  to  make  it  descendible  to 
heits  even  by  the  common  law.  On  the  contrary  if  an  estate  is  given 
to  a  man  for  two  lives,  and  no  more ;  if  he  had  died,  neither  his 
heir  nor  executoi'  could  claim  it ;  but  the  occupant :  to  regulate  which 
two  statutes  have  taken  place  ^3).  It  was  truly  said  for  the  Plaintiff, 
that  if  the  trustees  had  thought  fit  to  take  the  alternative  given  by 

(1)  9  Mod.  221. 

(2)  See  the  note^OTite,  voL  i.  pages  45,  204. 

(3)  29  Ch.  ii.  c.  3 ;  14  Geo.  II.  c.  20. 
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the  settlement,  it  would  have  been  no  transgression  or  breach  of  their 
trust  to  take  that  estate  per  auter  vie  to  them  and  their  heirs  or 
executCMTS  in  .trust  for  the  children,  and  their  executors.  On  the  con- 
trary the  Court,  if  they  could  hare  sanctioned  it,  would  have  ordered 
it  so.  It  would  be  a  good  appropriation.  Farther,  if  they  had  even 
purchased  an  estate  per  auter  vie^  and  declared  the  trust  for  the  uses 
of  the  settlement  for  the  children  the  Court  would  have  held  it  per- 
sonal estate  in  the  children,  and  to  go  to  their  executors.  Then  it 
comes  within  the  cases  of  Soresby  v.  HoUings  and  Grimmet  v.  Grin^ 
met ;  where  trustees  had  an  option  to  lay  out  the  fund  in  land,  which 
would  have  been  under  the  Mortmain  Act,  or  in  estates  of  another 
kind,  which  would  have  been  good  ;  and  the  Court  held,  that  it  was 
not  v(Hd  ^1).  In  Walker  v.  Denne,  the  Lord  Chancellor  has  most 
dearly  pomted  out  the  good  sense  of  the  determinations,  that  the 
trustees  having  made  no  election,  the  Court  would  act  upon  the  fund 
in  the  state,  in  which  they  found  it ;  and  would  not  direct  it  to  be 
laid  out,  unless  they  could  see  a  dear,  manifest,  definitive,  intention 
lor  that  purpose. 

Upon  all  these  points  I  have  no  doubt,  that  all  the  re- 
mainder of  the  term,  *  as  £ir  as  this  annual  sum  of  100/.,  is  [*  51] 
given  up  to  the  objects  of  this  settlement ;  and  John  Tho- 
mas Sandys  being  the  only  object,  the  whde  fund  with  the  accumu- 
lations and  profits  and  also  the  future  and  growing  payments  became 
a  vested  interest  in  him  at  his  age  of  21 ;  and  belong  to  his  admin- 
istrator.  

1.  That  delay  on  the  part  of  tni8te€8,( whether  such  delay  proceeds  fiom  fmad 
or  fiom  iiegligeiice,)will  not  be  allowed  to  affect  the  interests  of  third  persons ; 
see,  cohU,  note  6  to  Uvidi^on  v.  MammngUm^  1  V.  966. 

SL  For  some  of  the  leading  rales,  in  cases  where  money  is  impressed  with  real 
nses ;  or  viet  vena^  where  land  is  directed  to  be  converted  into  money ;  and  the 
rigbtB  of  the  several  classes  of  reprasentatives,  in  such  cases;  see  notes  1,  2  and 
3  to  RaMeigh  v.  MasUnj  1  V.  201 ;  and  notes  3  and  4  to  Exoarte  Brrniffidd,  1  V. 
4^  As  to  the  right  of  election  under  the  statute  39  and  40  Geo.  m.  c.  56,  see 
the  note  to  Bit^ord  v.  BotMfen,  1  V.  512. 

(1)  CSoHb  v.  Hutim^poit^  voL  xiv.  537. 
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WILLIS  V.  WILLIS. 

[1796»  Feb.  23|  24.] 

SfiTTLEMEirr  on  marriage  to  the  use  of  the  husband  for  life;  remainder  to  trustees 
for  500  yean  in  trust  after  the  death  of  the  husband,  and  not  before,  unless 
with  his  consent  as  therein  mentioned,  to  raise  portions  for  younger  children, 
to  be  paid  in  such  shares,  and  at  such  times,  as  the  husband  and  wife  should 
appoint;  in  default  of  appointment  to  be  paid,  if  but  one  besides  an  eldest  or 
only  son,  50002.,  if  two,  60002.,  if  three,  8000L,  and  if  four  or  more,  10,0002. 
equally ;  to  be  paid  respectively  at  twenty-one,  or  mairia^  of  daughters  if 
after  the  a^  of  sixteen,  if  such  times  of  payment  happen  a&r  the  death  of  the 
husband ;  if  in  his  life,  then  within  twelve  months  after  his  decease,  and  not 
before,  unless  with  such  consent:  provided,  that  if  any  of  such  younger  chil- 
dren should  die  before  his,  her,  or  their,  portions  should  become  payable,  so 
that  the  number  should  be  reduced  to  less  than  four,  no  more  should  be  raised 
than  what  would  make  the  whole  sum  for  the  portion  of  the  survivor  or  survi- 
vors of  such  younger  children  equal  to  the  sum  originally  limited  for  the  por- 
tion or  portions  of  such  child  or  children,  if  one,  two,  or  three.  Three  younger 
children  only  survived  their  father;  but  more  than  four  had  attained  twenty- 
one.    The  sum  to  be  raised  is  10,0002.  (a) 

Bt  settlement,  dated  the  16th  and  17th  of  August,  1733,  made 
upon  the  marriage  of  John  Willis  and  Sarah  Fielding,  certain  real 
estates  in  the  county  of  Wilts  were  conveyed  by  George  Fielding, 
father  of  Sarah  Fielding,  to  the  use  of  John  Willis  for  life  without 
impeachment  of  waste :  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  intent  to  secure  a  jointure  of  7002.  a 
year  to  Sarah  Fielding;  remainder  to  the  use  of  trustees  for  500 
years  from  the  decease  of  John  Willis ;  remainder  to  the  use  of  the 
first  and  all  and  every  other  son  and  sons  of  the  marriage  succes- 
sively in  tail  male ;  remainder  to  trustees  for  600  years ;  remainder 
to  the  first  and  all  and  every  other  son  and  sons  of  John  Willis  by 
any  other  wife  successively  in  tail  male;  remainder  to  the  use  of 
Richard  Willis  and  his  issue  male  in  strict  settlement ;  remainder  to 
the  right  heirs  of  the  Bishop  of  Winchester  for  ever.  By  the  same 
settlement  the  Bishop  of  Winchester  agreed  to  vest  personal  funds 
to  the  amount  of  21,200{.  in  trustees,  upon  trust  to  be  laid  out  in 
freehold  estates  to  be  settled  to  the  same  uses. 

{a)  Parents  may  make  a  provision  for  children  which  shall  depend  upon  the  con- 
dition of  surviving  the  parents ;  but  to  do  so,  the  intention  must  be  very  strongly 
expressed ;  for,  contrary  to  the  obvious  meaning  of  the  expression,  it  is  a  rule, 
established  by  many  decisions,  that  if  portions  are  directed  to  be  paid  at  the  age 
of  twenty-one,  or  on  the  marriage  of  daughters,  with  survivorship,  followed  by  a 
provision,  that  if  they  attain  those  periods  in  the  life  of  the  father,  the  portions 
shall  not  be  paid  till  after  his  death,  yet  this  shall  not  prevent  the  vuHng  in  the 
life  of  the  father.  Hope  v.  Clifdeuj  6  Ves.  499.  For  m  these  cases  the  Court 
look  upon  it  as  a  hard  thing  to  impute  to  a  father  that  he  should  mean,  where  a 
child  oies  in  his  life,  having  attained  twenty-one,  or  come  to  marriageable  years, 
and  formed  a  family,  that  his  descendants  should  have  nothing ;  and  feeling  that 
not  to  be  a  probable  intention  in  a  parent,  the  Court  have  thought  themselves  at 
liberty  to  manage  the  construction  of  the  words  as  they  would  not  in  the  case  of 
a  stranger,  or  upon  matter  of  cantradf  without  any  mixture  Of  parental  feeling.  1 
Maddock,  Ch.  495,*496. 

VOL.  III.  4* 


1796.]  *  WILLIS   V.  WILLIS.  *51 

The  trusts  of  the  teim  of  500  years  were  declared  to  be  first  for 
securing  the  jointure ;  and  subject  thereto  in  the  next  place,  in  case 
there  should  t>e  one  or  more  child  or  children,  whether  son  or  sons  or 
daughter  or  daughters  of  the  intended  marriage  besides  an  eldest  or 
only  son,  then  and  in  such  case  the  said  trustees  and  the  survivor  of 
them  should  after  the  death  of  the  said  John  Willis  and 
not  before,  unless  by  the  express  consent  of  the  said  John  [*  52] 
Willis  testified  as  therein  mentioned,  by  moltgage  of  the 
premises  or  any  part  thereof  for  all  or  any  part  of  the  said  term  or 
by  any  other  ways  or  means,  as  the  said  trustees  or  the  8urviv9r 
should  think  convenient,  raise  the  several  sums  of  money  after  men- 
tioned for  the  portion  or  portions  of  such  child  or  children,  except 
as  aforesaid,  to  be  paid  to  such  child  or  children,  if  more  than  one 
besides  an  eldest  or  only  son,  in  such  shares  ahd  proportions  and  at 
such  times,  as  the  said  John  Willis  and  Sarah,  his  intended  wife, 
should  direct  or  appoint ;  and  for  deiault  of  such  direction  or  ap- 
pointment then  to  be  paid  as  after  mentioned :  that  is  to  say ;  if 
but  one  such  child  besides  an  eldest  or  only  son,  .then  the  sum  of 
5000Z.  for  the  portion  of»  such  only  younger  child  ;  and  if  two  such 
children,  then  the  sum  of  60002.  for  the  portions  of  such  children ; 
to  be  equally  divided  between  them  share  and  share  alike ;  and  if 
three  such  children,  then  the  sum  of  80002.  for  the  portions  of  such 
children,  to  be  equally  divided  between  them  share  and  share  alike ; 
and  if  there  should  be  four  or  more  such  children,  then  the  sum  of 
10,0002.  for  their  portions,  to  be  in  like  manner  divided  among  them : 
such  portions  to  be  paid  to  them  respectively,  if  a  son  or  sons,  at 
hb  or  their  age  or  ages  of  21  years  ;  and  if  a  daughter  or  daughters, 
at  her  or  their  respective  ages  of  21  years  or  day  or  days  of  mar- 
riage, which  should  first  happen,  so  as  such  marriage  should  be  had 
after  the  age  of  16  years,  in  case  such  respective  times  of  payment 
should  happen  after  the  decease  of  the  said  John  Willis :  but  if  in 
bis  life-time,  then  within  twelve  months  next  after  his  decease,  and 
not  before,  unless  with  such  consent  and  testified  as  aforesaid: 
provided,  that  if  any  or  either  of  such  children,  not  being  an  eldest 
or  only  son,  should  happen  to  die,  before  his,  her,  or  their,  portion 
or  portions  should  become  payable  by  virtue  thereof,  so  that  the 
number  of  such  younger  children  should  be  reduced  to  less  than 
four,  then  and  in  such  case  no  more  money  should  be  raised  by 
virtue  of  the  trusts  of  the  said  term  of  500  years,  than  what  would 
make  the  whole  sum  for  the  portion  of  the  survivor  or  survivors  of 
such  children,  not  being  an  eldest  or  only  son,  equal  to  the  sum 
<H-iginally  thereby  limited  to  be  raised  as  the  portion  or  portions  of 
such  child  or  children,  if  one,  two,  or  three,  in  number,  as  the  case 
should  happen,  as  therein  before  was  mentioned. 

The  issue  of  this  marriage  were  Richard  WiUis,  the  eldest  son, 
and  eight  younger  children,  namely,  Bridget,  Isabella,  Ma- 
ry, Geo^,  *  Hesteis  Catherine,  Sarah,  and  John.    Bridg-       [*  53] 
et,  Isabella,  Catherine,  Sarah,  and  John,  died  in  the  life 
of  their  father :  but  some  of  them  had  previously  attained  the  age  of 
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twenty-one.  The  other  three  younger  children  attained  that  age 
and  survived  their  father.  Mary  Willis  married  Mr.  Spencer, 
under  the  age  of  twenty-one,  but  with  her  father's  consent  according 
to  the  directions  of  the  settlement ;  who  gave  her  WOOL  as  her 
share  of  the  portion,  there  being  then  five  younger  children. 

The  bill  was  filed  by  Richard  Willis,  the  eldest  son  of  John  and 
Sarah  Willis,  for  the  purpose  of  raising  a  sum  of  7000/.  with  interest 
due  upon  a  mortgage  of  leasehold  estates,  which  was  part  of  the 
funds  provided  by  the  Bishop  of  Winchester  for  the  objects  of  the  set- 
tlement: and  that  such  money  might  be  applied  in  part  of  the  sum 
of  8000/.  for  the  younger  children  under  the  settlement. 

The  question  was,  whether  the  sum  to  be  raised  for  the  younger 
children  was  in  the  event  that  had  happened  8000/  or  10,000/. 

Mr.  Mansfieldy  Mr.  Hardinge^  and  Mr.  Stanley^  for  the  Plaintiff. 
By  the  words  of  the  settlement,  which  are  peculiar,  the  sum  shall  be 
according  to  the  number  of  children  surviving,  when  the  portions 
shall  be  raised.  The  word  "survivor"  must  apply  to  something: 
but  it  cannot  properly  be  applied  to  children  born  after  the  death  of 
others,  who  attained  the  age  of  twenty-one.  With  respect  to  them 
such  children  born  afterwards  cannot  be  called  survivors :  but  that 
must  be  argued  upon  the  construction  now  attempted. 

Solicitor  General  [Sir  John  Mitford]^  Mr.  Hottisty  and  Mr.  Cooke j 
for  the  younger  children.  It  depends  on  the  construction  of  the 
word  "  payable."  It  does  not  mean  the  time,  at  which  the  money 
is  to  be  actually  raised ;  for  if  so,  as  the  children  might  all  die  in  the 
life  of  their  father,  they  could  make  no  use  of  it  in  his  life,  unless  he 
appointed.  If  the  number  had  been  reduced  to  one,  and  that  one 
had  died  in  the  life-time  of  the  father,  but  above  twenty-one,  the 
portion  must  have  been  raised ;  and  the  rule  must  be  the  same  as 
to  all.  Interest  must  be  calculated  from  the  death  of  the 
[*  54]  father ;  the  twelve  months  being  given  only  for  the  *  con- 
venience of  the  estate.  This  sort  of  clause  arose  from  the 
decisions,  that  charged  the  reversion  with  interest  from  the  age  of 
twenty-one.  Emperor  v.  Rolfey  1  Ves.  208.  Cholmondeley  v.  Mey- 
rickj  3  Bro.  C.  C.  252.  n.  In  that  the  doubt  was  upon  the  word 
«  due,"  not  "  payable." 

Lord  Chancellor  [Loughborough].  I  do  not  see  any  such  dif- 
ference between  this  case  and  those  formerly  determined,  that  should 
induce  the  Court  to  make  a  different  decision.  It  was  clearly  stated, 
that  these  clauses  were  framed  to  obviate  the  difficulty  arising  from 
the  determinations,  that  charged  the  reversion  by  permitting  interest 
to  be  carried  on  from  the  age  of  twenty-one,  though  there  was  an 
estate  for  life.  As  soon  as  these  clauses  came  forward,  in  Emperor 
V.  HoZ/e,  Lord  Hardwicke  put  a  just  construction  upon  them  ;  and 
he  referred  the  word  "  payable  "  to  the  time  in  respect  of  the  quali- 
ty of  die  child,  distinguishing  between  that  and  the  time,  when  ex 
necessitate  the  money  was  to  be  de  facto  raised;  The  only  question 
here  is,  in  what  sense  I  am  to  understand  the  words  *'  before  his,  her> 
or  their, 'portion  or  portions  should  become  payable;"   whether  in 
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respect  of  the  quality  of  the  person,  to  whom  the  payment  is  to  be 
made,  or  in  respect  of  the  time,  when  such  person  could  be  actually 
in  receipt  of  the  money.  It  is  clear,  as  it  has  been  stated,  that  if  it 
does  not  apply  to  all  the  children,  it  cannot  to  any.  There  could 
be  no  case,  in  which,  if  the  number  was  reduced  to  one,  the  portion 
,  of  that  one  should  not  be  raised  ;  for  the  expression  in  the  clause  is, 
"  if  one,  two,  or  three,  in  number."  If  but  one  had  remained,  at- 
taining the  age  of  twenty-one,  but  dying  in  the  life-time  of  the  pa- 
rent, it  is  clear,  that  must  have  been  a  vested  interest ;  for  there  are 
DO  words  to  make  it  sink  for  the  benefit  of  the  inheritance.  Then 
it  cannot  apply  as  to  any,  be  the  number  what  it  may,  if  it  cannot  as 
to  one.  Then  consider  the  power  of  appointment,  and  that  by  an 
appointment  to  any  child  they  Inight  have  vested  the  interest  of  the 
portion ;  as  in  fact  was  done  upon  the  marriage  of  Mrs.  Spencer 
under  the  age  of  twenty-one,  but  with  consent  of  the  father.  ^The 
others  having  attained  that  age,  at  which  upon  Lord  Northington's 
reasoning  it  became  debitum  in  prasetUi  tohendum  infuiuroy  as  to 
the  capacity  of  the  children,  they  became  clearly  capable  of  receiv- 
ing payment.  I  have  a  very  accurate  note  of  the  setde- 
ment  itself  in  ChobnondeUy  v.  Meyrick.  It  does  *  not  [*  55] 
seem  to  differ  in  any  substantial  circumstance  from  this 
case.  The  family  clearly  conceived,  that  10,000L  was  the  sum  to 
be  raised ;  2000/.  was  given  as  Mrs.  Spencer's  share,  there  being 
five  children.     Without  any  doubt  10,000/.  is  to  be  raised  (1). 

1.  It  a  settlement,  cleariy  and  unequivocally  make  the  right  of  a  child  to  a 
provision,  under  that  aettlement,  depend  upon  the  contingency  of  the  child's  sur- 
viving either,  or  both,  of  iti  parents ;  a  Court  of  Equity  Tias  no  authority  to  con- 
trol such  a  disposition.  Woodcodc  v.  Dukt  of  Dorsetj  3  Brown,  570;  PowiB  v. 
BurdeU^  9  Yes.  435.  Bat  if  the  lan^age^of  a  settlement  be  at  all  ambiguous,  so 
as  to  leave  in  any  degree  of  uncertainty  the  period  at  which,  or  the  contingency 
on  which,  the  interest  shall  vest ;  CourtEi  of  Equity  have  long  had  a  decided  lean- 
ing, (Hope  V.  Lord  Clifden^  6  Ves.  507,)  and  seem,  now,  bound  by  authority, 
(rafed  v.  Lord  CwrzoUy  5  Mad.  444,)  to  make  such  a  construction,  even  b^  put- 
ting a  c(Misiderable  strain  upon  language,  (Poma  v.  BurdeU^  9  Ves.  437 ;  Knur  v. 
£Ue,  9  Ves.  444,)  as  will  give  vesUd  interests  to  the  children  of  the  settlor,  when 
thej  stand  in  need  of  a  provision;  usually,  as  to  sons,  at  the  age  of  twenty-one ; 
and  as  to  daughters,  at  Uiat  age,  or  marriage ;  (Hotopme  v.  Corfter,  3  V.  &  B. 
86 ;  HotMin  v.  Humphmf^  2  Mad.  74 ;)  though  such  interests  may  not  be  to  take 
efibct,  in  possession,  until  after  the  death  of  both  parents.  Perfect  v.  Lord  Cur- 
zon,  Mtvpra;  SehmdL  v.  Legk^  9  Ves.  310. 

2.  Where  portions  have  been  charged,  by  settlement,  upon  a  reversionaiy  term, 
Lord  Alvanley  declared  it  to  have  been  the  uniform  rule  of  the  Lords  Cowper  and 
Macclesfield,  followed  by  all  their  successors  in  the  office  of  Chancellor,  to  lay 
hold  of  any  words  fioni  which  it  could  be  fairly  inferred,  that  the  portions  should 
not  be  raised  by  sale  of  the  tenn,  to  the  prejudice  of  the  life-estate  of  the  fatlier, 

(1)  In  Brown  v.  IVyer,  Chan.  June  24,  1799,  the  Lord  Chancellor  said,  Chd- 
moTukUy  V.  Mtyritk  established  this  principle ;  that,  although  pajrment  is  postpon- 
ed unttlailerthe  death  of  the  father,  yet,  if  the  circumstance,  on  which  the  por- 
tion attaches,  the  age  of  twenty-one,  marriage,  &c.  has  happened,  the  portion  \m 
vested:  poti^  Let^  v.  HaoafkULyoX.  v.  452;  Bayard  v.  JSmttik,  xiv.  470 ;  Hal\fax 
V.  fftZson,  xvi,  1& ;  Wtedim  v.  FeU,  2  Atk.  123;  Hotegraoe  v.  Ccaiitr,  1  Ves.  & 
Bea.  79,  Coop.  66 ;  WaOter  v.  Jlfoin,  1  Jack.  &  Walk,  1 ;  HoiMxn  v.  Humfrey,  2 
Mad.  65. 
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or  other  author  of  the  settlement  LadyCUnUm  v.  Loni  BobeH  Sofrntmr^  4  Yes. 
460.  And  see  ReynoUU  v.  Mofrick,  1  Eden,  53;  ChoimondtUy  v.  Mtyrickj  ibid. 
85;  Lyon  v.  Chandaa^  3  Atk.  416.  Lord  Eldon,  however,  after  a  review  of  all 
the  cajses,  thought  the  rule  had  been  most  correctly  stated  by  Lord  Talbot,  (in 
HMUtkwaiU  v.  Cartwrighiy  Ca.  /en^.  Talb.  32,)  and  that  the  question  oufrht  not 
to  be  determined  by  any  argument  ab  tneonvenknti;  but  the  time  for  raismg  the 
portions  must  depend  upon  tne  particular  penning  of  the  trust,  and  the  intention 
of  the  instrument;  in  construing  which,  ihe  Court  ought  not  to  be  eiifer  to  lay 
hold  of  circumstances.  Codrington  y.  Foletf,  6  Yes.  SSO.  And  see  £uddon  v. 
Lifddon^  14  Yes.  566.  Tins  and  the  preceding  note  are  extracted  from  2  Hoven- 
den  on  Frauds,  114  — 11& 

3.  In  Hope  v.  Lord  Clifdeny  6  Yes.  509,  it  was  observed  bv  Lord  Eldon,  that 
the  principal  case  was  a  very  strong  one ;  and  that  if  it  had  been  treated  as  a 
matter  of  ordinary  contract,  without  considering  the  relation  of  the  parties,  the 
decision  could  not  have  been  what  it  was,  upon  Sie  words  of  this  settlement 


HARTGA  V.  THE  BANK  OF  ENGLAND. 

[1796,  Fkb.  2&] 

Bank  stock  specifically  bequeathed  to  A.  in  trust  to  pay  a  bond  debt  to  himself; 
and  as  to  the  rest  tor  B.  for  life;  remainder  over:  the  trustee,  being  also  ex- 
ecutor, transferred  to  persons  not  entitled  under  the  will:  ihe  Bank  is  not 
chargeable. 

Elizabeth  Stevens  by  her  will,  dated  the  27th  of  August,  1778, 
reciting,  that  there  was  then  standing  in  her  name  in  the  books  of 
the  Bank  of  England  the  sum  of  800/.  3  per  cent,  consolidated  Bank 
annuities,  and  that  she  stood  indebted  to  John  Stonehouse  in  the 
sum  of  120/. ;  for  which  she  had  given  her  bond,  declared  her  will 
to  be,  that  the  said  bond  should  in  the  first  place  be  paid  out  of  the 
said  stock  ;  and  the  rest  and  residue  of  the  said  stock,  after  payment 
of  the  said  bond,  she  gave  and  bequeathed  to  the  said  John  Stone- 
house,  his  executors  or  administrators,  in  trust  to  permit  or  sufier 
Anne  Bean  to  receive  to  her  own  use,  independent  of  any  husband 
she  should  marry,  the  dividends  and  interest,  that  should  from  time 
to  time  grow  due  thereon ;  and  after  the  decease  of  Anne  Bean  she 
gave  and  bequeathed  the  stock  to  the  said  John  Stonehouse,  his 
executors  and  administrators,  in  trust  to  divide  the  same  among  the 
children  of  the  said  Anne  Siean  lawfully  to  be  begotten,  share  and 
share  alike ;  and  in  case  the  said  Anne  Bean  should  die  without 
leaving  issue  of  her  body  lawfully  begotten,  then  in  trust  to  pay  the 
sum  of  100/.,  part  of  the  said  stock,  to  her  nephew  Gerrard  Lamb, 
and  the  residue  of  the  said  stock  to  her  next  relations  in  equal  degree, 
share  and  share  alike.  The  testatrix,  after  giving  some  small  legacies, 
gave  the  residue  of  her  estate  and  effects  to  Anne  Bean,  sLnd  appointed 
John  Stonehouse  executor.  The  testatrix  died  in  November,  1778. 
The  executor  proved  the  will ;  and  upon  the  26th  of  February,  1779, 
he  transferred  the  sum  of  600/.,  part  of  the  800/.  Bank  annuities 
mentioned  in  the  will,  to  Mary  and  Elizabeth  Culme.      Anne  Bean 
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married  Daniel  Hartga.  John  Stonehouse  died  in  1790.  In  Febru- 
ary 1793,  the  bill  was  filed  by  Hart^  and  his  wife  and  their  infant 
children  against  the  sister  of  Stonehouse,  who  was  his  administratrix, 
for  an  account  of  his  personal  estate  and  of  the  money  arising  from 
the  sale  of  the  6002.  Bank  annuities,  and  of  the  other 
money  due  to  the  Plaintiffs  *  in  respect  of  the  dividends  [*  56] 
and  interest  of  the  said  stock  received  by  John  Stonehouse ; 
that  the  stock  sold  might  be  replaced  ;  and  if  the  assets  of  Stone- 
house  should  not  be  sufficient,  then  that  the  Bank  might  be  decreed 
to  replace  the  deficiency  ;  and  that  the  800/.  stock,  when  made  good, 
might  be  transferred  to  the  Accountant  General  in  trust  in  the 
cause  upon  the  trusts  of  the  will. 

The  Bank  by  their  answer  admitted  the  entry  in  their  books  of  so 
much  of  the  will  of  Elizabeth  Stevens  as  related  to  the  said  8002. 
stock,  and  the  transfer  by  Stonehouse  to  Mary  and  Elizabeth  Culme ; 
and  stated,  that  the  dividend  due  upon  the  whole  stock  upon  the  1st 
of  January,  1779,  was  received  by  Stonehouse ;  that  the  200/.  stock 
remaining  after  the  said  transfer  was  standing  in  the  name  of  the 
testatrix  Elizabeth  Stevens ;  and  the  dividend,  which  became  due 
upon  the  said  200/.  upon  the  5th  of  January,  1786,  and  all  dividends 
accrued  since  that  time  had  been  received  by  the  Plaintiff  Anne 
Hartga  by  virtue  of  a  letter  of  attorney  firom  Stonehouse,  dated  the 
28th  of  July,  1785  ;  except  two  dividends  due  the  5th  of  July,  1786, 
and  the  5th  of  January,  1787,  received  by  John  Henry,  Attorney  to 
Anna  Hartga ;  and  the  last  dividend  due  upon  the  said  200/.  upon 
the  5th  of  July,  1794,  was  received  by  her  and  her  husband. 

The  administratrix  of  Stonehouse  by  her  answer  stated,  that  he 
died  insolvent.     The  cause  came  on  upon  bill  and  answer. 

Attorney  General  [Sir  John  Sco{i]y  for  the  Plaintiffs.  In  The 
Bank  of  England  v.  Moffati,  3  Bro.  C.  C.  260,  there  was  no  be- 
quest of  stock  upon  particular  trusts :  but  the  general  residue  was 
blended  into  one  common  mass ;  and  the  will  itself  gave  the  trustees 
an  express  power  to  transfer  and  alter  the  funds :  the  Bank  insisted, 
that  it  was  specific ;  and  therefore  no  action  ought  to  lie  against 
them.  This  is  a  specific  bequest ;  and  yet  they  have  permitted  it, 
contrary  to  their  practice  then  stated,  to  be  transferred,  not  to  the 
legatee  nor  the  trustee,  but  to  other  persons. 

Mr.  Ptg-^o^and  Mr.  Wooddeson^  for  the  Bank.  It  appears  from 
the  answer,  that  the  Plaintiffs  knew  the  fact  of  the  transfer  four 
years  before  the  death  of  the  executor :  and  a  considerable  time 
after  his  death,  he  having  died  insolvent,  and  no  person  existing  to 
account,  the  bill  is  filed  to  charge  the  Bank.  But  for  the 
*acts  of  Parliament  the  executor  would  have  to  deal  with  [*  57] 
this  property  as  any  other  personal  property  of  the  testator. 
The  acts  (1)  permit  the  devise  of  stock ;  and  direct,  that  no  pay- 
ment shall  be  made  upon  such  devise  till  entry  in  the  books  of  the 
Bank  of  so  much  of  the  will,  as  relates  to  the  stock ;  and  that  in 

(1)  1  Geo.  I.  St  3,  c.  19,  s.  13;  30 Geo.  II.  c.  19,  s.  49. 
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default  of  such  transfer  or  devise  it  shall  go  to  the  executors  or  ad- 
ministrators. This  is  an  attempt  under  this  clause  to  charge  the 
Bank  for  the  conduct  of  the  devisee  for  permitting  a  transfer  by  a 
person  clearly  entitled  to  transfer.  The  Bank  wUl  not  permit  a 
specific  legatee  of  stock  to  take  it  without  the  assent  of  the  executor, 
nor  the  executor  to  transfer  to  any  other  person :  but  where  it  is 
specifically  bequeathed  to  any  person,  that  person  is  the  hand,  by 
which  it  is  to  be  transferred :  but  the  Bank  does  not  meddle  with 
the  cestuys  que  trmt.  The  specific  legatee  is  the  person,  to  whom 
it  is  to  be  transferred  by  the  executor ;  and  not  the  caiuy  que  trust ; 
then  the  trustee  is  answerable ;  and  the  Bank  has  nothing  to  do 
with  it :  otherwise  the  judgment  of  this  Court  would  be  transferred 
to  the  Bank.  This  executor  is  also  specific  legatee  in  trust.  If 
they  were  different  persons,  the  Bank  would  have  permitted  no 
other  transfer  than  from  the  executor  to  the  specific  legatee,  who 
would  have  been  the  owner ;  and  the  Bank  would  have  had  no 
tide  to  see  to  the  disposition.  They  could  not  ask  him  a  question 
about  it.  Stonehouse  had  therefore  a  right  to  transfer  as  he-pleased. 
He  alone  was  responsible  as  the  trustee  of  the  testator's  choice. 
The  object  of  the  bill  in  the  Bank  of  England  v.  Moffatt  was  to 
know,  whether  the  Bank  were  bound  to  look  farther  than  to  see, 
that  the  stock  was  transferred  to  the  person  having  the  legal  interest ; 
and  the  injunction  obtained  by  the  Bank  was  dissolved.  That 
turned  upon  the  appointment  of  particular  devisees  in  trust  by  the 
testator ;  in  which  case  the  Bank  are  not  trustees.  How  could  the 
Bank  know  what  interest  was  due  upon  the  debt  to  Stonehouse  ? 
The  Plaintiffs  came  upon  a  question  of  strict  right  to  charge  the 
Bank ;  and  the  provisions  of  the  acts  must  certainly  be  sufficient  to 
protect  them. 

Reply,  The  infant  children  cannot  be  affected  by  the  laches  of 
their  mother.  Where  there  is  no  specific  bequest,  the  Bank  cannot 
know,  that  the  executor  does  not  want  it  for  debts,  therefore  it 
would  be  too  much  to  contend,  that  the  executor  should 
[*  58]  not  ^  have  it  for  the  general  purposes  of  the  will :  but  this 
is  clearly  specific.  Is  not  the  direction  of  the  statutes  to 
enter  so  much  of  the  will  in  the  books  of  the  Bank  to  give  them 
notice  of  the  legal  and  equitable  interests  ?  Stonehouse  could  never 
have  violated  his  trust  without  the  acquiescence  and  co-operation  of 
the  Bank. 

Lord  Chancellor  [Lovghborouoh].  It  is  perfectly  clear,  the 
Bank  must  have  permitted  Stonehouse  to  transfer  into  his  own  name : 
there  could  be  no  possible  defence  against  the  desire  of  him,  the 
legatee  of  this  stock,  as  far  as  the  legal  interest  goes ;  and  more 
than  that,  having  a  charge  for  the  payment  of  his  own  debt.  Were 
the  Bank  to  enter  into  the  account  of  that  ?  But  his  situation  as 
legatee  and  also  executor  enabled  him  by  demand  and  of  right  to 
have  a  transfer  into  his  own  name.  When  it  was  once  got  into  his 
own  name,  he  might  put  it  into  any  name.  All  the  former  strictness 
of  practice  in  the  Bank  couM  not  have  prevented  the  stock  from 
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being  put  into  the  name  of  Stonehouse :  when  once  put  into  his 
name,  to  which  he  was  distinctly  entitled,  could  the  Bank  look  far- 
ther,  and  inquire,  whether  the  stock  standing  in  his  name  was  trust 
stock  ?  If  so,  the  Bank  would  be  charged  with  all  the  trusts  in  the 
kingdom-  Then  you  only  rest  upon  the  circumstance  of  his  per- 
mitting it  to  be  done  by  a  direct  transfer,  instead  of  transferring  it 
into  his  own  name  one  day  and  into  another  the  next.  It  is  required 
for  the  protection  of  the  Bank  against  the  specific  legatee,  that  that 
daose  of  the  will  shall  be  fully  set  forth  to  the  Bank.  If  that  is 
omitted,  it  is  at  the  peril  of  the  party  ;  and  the  Bank  transferring  to 
the  executor  woul<)  stand  discharged.  The  consequence  would  be 
exceedingly  alarming,  if  in  all  cases,  where  there  is  a  legacy  in  trust, 
the  Bank  is  to  take  notice  of  the  execution  of  the  trust  The  con- 
sequence would  be,  that  for  every  legacy  in  trust  of  stock  there  must 
be  a  bill  in  Chancery :  before  there  could  be  any  application  of  that 
sum,  the  Bank  must  be  warranted  by  the  decree  of  ^e  Court.  De- 
cree an  account  of  the  assets  of  Stonehouse ;  and  dismiss  the  bill 
as  against  the  Bank.  Let  the  200L  stock  remaining  be  transferred 
to  the  Accountant  General  in  trust  in  the  cause ;  the  dividends  to 
be  paid  to  the  Plaintiff  Anne  Hartga  tor  her  life,  with  Uberty  to  ap- 
ply after  her  death  (1).  

A  DKViBE  of  Stock  is  in  the  nature  of  a  parliamentary  appointment,  and  does 
not  want  the  assent  of  the  executor;  if  the  aevisee,  therefore,  transfer  the  stock, 
the  Bank  is  not  answerable ;  for  it  would  be  charging  the  Bank  with  more  duty, 
in  leapect  of  the  stocks,  than  the  acts  of  parliament  relative  thereto  have  imposed, 
if  the  officers  of  the  Bank  were  boond  to  investiffate  whether  there  were  any 
eqnities  affecting  the  deviaee's  title.  Ptanon  v.  Tkt  Bank  of  Englandj  2  Cox, 
1791  And  as  the  Bank  is  not  bound  to  require  the  executor's  assent  before  they 
permit  a  specific  devisee  to  tranrfer  stock  devised,  so,  where  there  is  no  specific 
devisee,  the  Bank  cannot  reibse  to  permit  the  executor  to  transfer :  it  would  be 
very  dangerous  to  the  Bank  if  the  rule  were  otherwise ;  for  if  the  ofilcers  of  that 
company,  for  one  purpose,  looked  beyond  the  legal  title,  and  took  notice  of  the 
trusts  of  the  will,  tney  would  be  bound  to  take  notice  tlmniffhout ;  and  to  stand 
the  consequences  of  resulting  trusts,  and  such  as  a  Court  of  Equity  might  raise. 
T%t  Bank  o/En^iand  v.  ParmmB^  5  Ves.  660.  The  Bank  cannot,  upon  an  alle- 
gatian  that  stock  is  specifically  bequeathed,  obtain  an  injunction  against  an  action 
brought  by  the  executor,  for  a  transfer  of  that  stock  \  for  supposing  the  allegation 
to  be  true,  the  executor  either  cannot  maintain  the  action,  and  the  injunction  is 
unnecessary,  or  the  true  construction  of  the  act  of  parliament  does  not  restrain 
that  action,  and  if  so,  there  is  no  equity  to  be  set  up  against  it  Bcaik  of  England 
V.  Lmm,  15  Ves.  583. 

(1)  Pod,  Avaiin  v.  Tht  Bank  of  England,  vol.  viii.  522. 
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WILLIAMS  r.  CHENEY, 
[RoiJ.8 1796,  Feb.  29.] 

Sfecific  perfonnance  of  articles  to  grant  a  lease  to  the  Plaintiff  decreed ;  though 
he  had  contracted  to  under-let  contrary  to  those  articles,  (a) 

The  bill  stated  the  following  case.  The  Defendant  being  de- 
sirous of  disposing  of  her  business  of  calico  glazer  and  certain  prem- 
ises, the  Plaintiff  agreed  to  become  the  purchaser :  and  articles  of 
agreement  dated  the  1st  of  March,  1783,  were  entered  into,  by 
which,  after  provisions  relating  to  the  lease  of  the  premises,  in  which 
the  Defendant  carried  on  the  said  trade,  thereby  let  by  her  to  the 
Plaintiff  with  other  premises,  and  the  implements  of  the  said  trade 
thereby  sold  to  him,  the  Defendant  farther  agreed,  that  when  lease 
expired  of  the  house  in  Aldersgate  Street,  then  let  to  John  Ingram, 
victualler,  she  would  grant  lease  of  same  to  Plaintiff  for  remainder 
of  term  of  years  she  had  therein,  wanting  eleven  days,  at  the  rent, 
which  same  was  then  let  at ;  provided  Plaintiff,  his  executors,  ad- 
ministrators or  assigns,  should  request  same  for  the  special  purpose 
only  of  carrying  on  his  or  their  trade  as  carried  on  in  the  premises 
that  day  by  her  let,  or  for  the  special  purpose  of  residence  for  Plain- 
tiff, his  executors,  administrators  or  assigns ;  such  request  to  be 
made  in  virriting. 

The  lease  having  expired  in  1794,  the  Plaintiff  wrote  to  the  De- 
fendant, giving  notice,  that  he  meant  to  accept  a  lease  under  the 
agreement.  The  Defendant  refused  to  grant  him  a  lease  ;  alleging, 
that  in  consequence  of  an  agreement  between  the  Plaintiff  and 
Samuel  Whitbread  to  grant  an  under-lease  of  the  said  house  she 
was  not  bound  to  grant  a  lease  ;  as  the  Plaintiff  did  not  apply  for 
such  lease  for  carrying  on  the  trade  of  a  calico  glazer  only  or  for 
residence. 

The  bill  charged,  that  such  agreement  with  Whitbread  was  not 
contrary  to  the  spirit  of  the  agreement  of  1783 ;  but  otherwise  it 
was  only  conditional ;  and  that  the  Plaintiff  was  ready  to  accept 
such  lease  with  all  reasonable  provisos  and  covenants  to  confine  the 
use  of  the  premises  to  the  special  purpose  only  of  carrying  on  the 
trade  of  calico  glazer  or  of  residence  for  the  Plaintiff,  his  executors, 
administrators,  or  assigns.  The  bill  therefore  prayed  a  specific  per- 
formance of  the  agreemqnt  to  grant  such  lease  as  aforesaid,  with  all 
usual  covenants,  and  such  covenants,  as  may  be  thought  proper  and 
reasonable  to  confine  the  use  of  the  premises  to  the  special  purpose 
only  of  carrying  on  the  trade  of  a  calico  glazer  or  of  residence  for 
the  Plaintiff,  his  executofs,  administrators,  or  assigns. 

The  answer  admitted  the  articles,  the  expiration  of  the  lease,  and 
the  notice  ;  and  stated,  that  by  articles,  dated  the  7th  of  December, 

(a)  Equity  will  decree  the  specific  performance  of  a  covenent  for  a  lease,  or  to 
renew  a  lease.  2  Story,  £q.  Jur.  §722,  728.  And  the  new  contract  to  under-let 
could  not  stand  in  the  way. 
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1792,  between  the  Plaintiff  and  Samuel  Whitbread,  the  Plaintiff  in 
consideration  of  2002.  paid  by  Whitbread  agreed,  that  he  would  on 
or  before  the  25th  of  December,  1794,  grant  and  deliver  to  Whit- 
bread, his  executors,  administrators,  and  assigns,  a  lease  of  the  said 
house,  called  the  Nag's  Head  Ale  House  in  Aldersgate  Street,  to 
hold  the  same  premises  to  Samuel  Whitbread,  his  executors,  admin- 
istrators, and  assigns,  from  the  said  Christmas  1794,  unto  the  20th 
of  August,  1810,  at  the  clear  yearly  rent  of  40/. ;  provided,  that  if 
the  said  Thomas  Williams,  his  executors,  administrators  or  assigns, 
shall  not  be  enabled  to  grant  such  lease,  and  put  Samuel  Whitbread, 
his  executors,  administrators,  and  assigns,  in  possession  of  the  said 
premises  for  and  during  the  term  aforesaid,  that  in  such  case  and  so 
soon  as  the  said  Samuel  Whitbread,  his  executors,  administrators, 
and  assigns,  shaU  happen  to  be  obliged  to  give  up  possession  of  the 
said  premises  by  reason  thereof,  the  sajd  Williams,  his  executors, 
and  administrators  shaU  immediately  refund  to  Whitbread,  his  exec- 
utors, administrators,  or  assigns,  the  said  sum  of  200/. ;  and  the 
Plaintiff  covenanted,  that  he,  his  executors  and  administrators,  would 
use  his  and  their  best  endeavors  to  obtain  a  lease  from  the  Defen- 
dant in  pursuance  of  the  agreement  of  the  1st  of  March,  1783.  The 
answer  submitted,  that  the  Plaintiff  having  entered  into  such  agree- 
ment, and  having  requested  a  lease  of  the  premises  for  the  purpose 
of  re-letting  the  same  according  to  the  terms  of  such  articles,  and  not 
for  the  special  purpose  only  of  carrying  on  the  trade  of  a  calico  gla- 
zer,  or  for  the  purpose  of  residence  according  to  the  agreement  of 
1783,  the  Defendant  was  not  bound  to  grant  the  Plaintiff  any  lease 
of  the  premises. 

Mr.  Romilly  and  Mr.  Shorty  for  the  Plaintiff,  cited  Seers  v.  Hind^ 
(anU,  Vol.  I.,  259^. 

Mr.  Lloyd  and  Mr.  Steele,  for  the  Defendant.^ 

These  covenants  not  to  assign  are  as  good  as  any  other.  The 
Plaintiff  is  not  entitled  to  relief  contrary  to  the  true  spirit  of  the 
agreement.  The  Court  must  now  take  it,  that  by  the  agreement 
with  Whitbread  for  the  purpose  of  letting  this  house  to  a 
publican,  as  it  was  before,  he  *  has  put  it  out  of  his  power  [*  61] 
to  perform  either  alternative  of  his  agreement  with  the 
Defendant.  Meaning  to  do  neither  he  does  not  come  here  with  clean 
hands.  The  lease,  if  it  is  to  be  granted,  must  contain  covenants, 
that  will  make  it  immediately  void,  and  will  maintain  an  ejectment. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden.]  There 
is  no  reason  why  I  should  hold,  that  what  he  has  done  is  at  pres- 
ent a  forfeiture.  The  Plaintiff  prays  performance  of  a  positive 
agreement.  The  objection  is,  that  he  means  to  use  the  premises  for 
another  purpose  than  that,  which  has  been  stipulated,  and  has  entered 
into  an  agreement,  which  if  executed  will  not  be  a  fulfilment  of  the 
prior  contract.  But  he  desires  to  have  it  under  the  conditions  agreed 
on.  The  word  <<  assigns  "  seems  to  have  crept  in  here  awkwardly. 
Mr.  Whitbread  never  meant  to  be  an  assign  to  live  there  himself; 
and  the  most  liberal  construction  is,  that  whoever  took  the  lease  from 
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him  should  live  in  the  house  ;  that  either  he  or  the  person,  who  shall 
stand  in  his  place,  shall  personally  reside.  But  I  have  nothing  to  do 
with  that.  The  question  before  me  is  only,  whether  a  mere  cove- 
nant, that  if  he  can,  he  will  let  Whitbread  have  the  premises,  takes 
away  his  right  to  a  performance  by  the  Defendant  ?  An  agreement 
to  assign  would  not  be  a  forfeiture  of  the  lease,  jf  granted.  If  he 
had  actually  let  a  person  live  in  it  contrary  to  his  covenant,  then  it 
would  be  a  forfeiture  (1).  I  must  decree  a  specific  performance. 
Refer  it  to  the  Master  to  approve  a  proper  lease  containing  all  proper 
covenants  according  to  the  agreement ;  and  reserve  costs. 

1.  br  the  principal  case,  the  agrreement  to  underlet  was  to  have  a  future 
operation,  ana  then  only  conditionally ;  it  would  have  been  difficult,  therefore, 
to  construe  it  as  a  present  forfeiture.  But  where  a  plaintiff  seeks,  by  bill  in 
Equity,  specific  performance  of  an  agreement  for  a  lease  prajrin^  also  tnat  mo- 
ceedings  against  him  at  law  may  be  stopped;  if  the  answer  to  ms  bill  establish 
that  the  lease  he  seeks  must  contain  a  covenant,  which  has  alreadjf  been  violated, 
of  such  a  nature  that  the  Court  of  Chancery  would  not  relieve  against  the  breach ; 
the  proceedings  at  law  will  not  be  stayed,  in  order  to  enforce  performance  of  the 
appreement  for  a  lease,  which,  when  executed,  the  lessor  mi^t  determine  by  an 
ejectment,  brought  upon  a  breach  against  which  no  relief  could  be  had ; — as,  for 
instance,  parting  with  the  prenuses,  contrary  to  covenant,  without  license.  Loval 
v.  Lord  jRand3i,  3  V.  &  B.  29, 31;  Somdtn  v.  Pope,  12  Ves.  292;  Daviu  v. 
Mordon,  2  Ch.  Ca.  127.    A  parol  license  for  this  fHirpose  is  insufficient,  unless 

r'ven  as  a  snare,  and  under  circumstances  which  amount  to  fraud.    Rot  v.  Harrison^ 
T.  R.  430;  JRkhardson  v.  EvanSy  3  Mad.  2ia 

2.  But  though  a  Court  of  Equity  will  not  do  so  fruitless  an  act  as  to  grant  or  con- 
tinue an  injunction  with  a  view  to  a  specific  performance  of  an  agreement,  which 
mi^ht  be  inmiediately  put  an  end  to  by  a  clause  of  re-entry,  that  must  necessarily 
be  introduced  into  the  lease  sought  to  be  obtained ;  (WethtraU  v.  Ckering,  12  Ves. 
512 ;)  the  question  may  be  very  different  when  intermediate  acts  have  been  done 
by  the  lessor,  amounting  to  a  waiver  of  the  forfeiture ;  if  such  a  case  were  made 
out,  the  lessee  might  obtain  a  decree  for  specific  peiformance,  and  be  protected 
against  the  forfeiture  at  law:  (Gourkof  v.  The  Duke  of  Somrieiy  ]  V.  &  B.  73:) 
but  receipt  of  rent  alone,  will  not  amount  to  a  waiver  of  forfeiture.  Boardman  v. 
Mostyn,  6  Ves.  472. 

3.  Of  course,  an  alienation  by  death  causes  no  forfeiture ;  tiius,  if  a  lessee  has 
covenanted  not  to  alien,  his  executors  may,  in  case  of  his  death,  dispose  of  the 
lease ;  for  this  is  an  alienation  by  the  act  of  God,  and  not  that  sort  of  transfer 
contemplated  by  the  ordinary  tenns  of  nrohibition.  Seen  v.  Htnd^  1  Ves.  Jun. 
295.  And  it  has  been  lon^  settled  at  law,  that  an  alienation  once  made  by 
license,  determines  the  condition,  so  that  no  subsequent  alienation  can  give  ri^ht 
of  entry  to  the  lessor;  Dumpor^s  ease,  4  Rep.  119 ;  HUdicoek  v.  fhi,  1  Roll's 
Rep.  70 ;  which  determination,  though  termed  oy  Lord  Eldon  an  *'  extraordinaiy  " 
one,  has  been  followed  in  Equity:  BrummeU  v.  Macphenouj  14  Ves.  175;  Jones 
V.  Jones,  12  Ves.  191.  But  where  a  lease  contains  a  covenant  against  using  the 
demised  premises  as  a  shop,  connivance  at  the  carrying  on  a  particular  trade  does 
not  amount  to  a  general  license  to  carry  on  any  trade.  Macher  v.  The  Foundling 
Hospital,  1  V.  &  B.  191. 

4.  A  covenant  against  underletting  precludes  an  assiniment ;  Greenaway  v. 
Mams,  12  Ves.  400 ;  but,  it  seems,  the  converse  does  not  hold ;  Crusoe  v.  Bughy, 
2  W.  Bla.  7(>7 ;  Boardman  v.  Moshm,  6  V.  471.  See,  post,  note  4,  to  Dommdi  v. 
Bedford,  3  V.  149. 

(1)  Boardman  v.  Mo8tyn,po8t,  vol.  vi.  4$7. 
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DUKE  OF  MANCHESTER  v.  BONHAM. 

[1796,  March  1.] 

Lboact  in  trust  to  pa^  out  of  the  interett  6(K.  arTear  to  the  testntoi's  wife  for  life, 
and  the  remaining  interest  during  her  life  to  K.  Duke  of  M.  and  in  case  of  his 
death  to  his  eldest  or  only  son;  and  for  want  of  issue  male  to  his  eldest  or  only 
danshter,  for  want  of  such  issue  female  to  sink  into  the  residue ;  and  after  the 
deau  of  his  wife  the  testator  gaye  the  principal  to  the  said  Duke,  if  then  living ; 
but  if  then  dead,  to  his  eldest  or  only  issue  male  then  Hving;  and  for  want  of  such 
issue  male  to  h»  eldest  or  only  dauflhter;  for  want  of  sudi  issue  female  to  sink 
into  the  residue.  -R.  Duke  of  M.  cued  leaving  two  sons  and  a  daufi^r:  both 
the  sons  died :  the  eldest  left  a  son,  Duke  of  M.  who  filed  the  bill.  TThe  Plain- 
tiff is  entitled  to  the  smplus  interest:  but  the  principal  is  contingent  till  the 
death  of  the  testator's  widow. 

4 

Thokas  Dat  by  his  will  gave  the  sum  of  30002L  secured  to  him 
by  mortgage  of  a  house  in  Berkley  Square  and  all  such  other  money 
for  principal  and  interest,  as  should  be  due  to  him  therein 
at  *his  decease,  in  trust  to  pay  all  such  interest  money,  [ ^2 ] 
as  should  be  then  due  therein,  unto  his  wife  Jane ;  and  by 
and  oat  of  the  interest  money,  which  should  afterwards  from  time 
to  time  arise  and  be  received  from  the  principal  money,  to  pay  to 
his  said  wife  601.  a  year  during  her  natural  life  half-yearly ;  and  up- 
on trust  to  pay  the  remainder  of  such  interest,  as  should  arise  and 
grow  due  therein  during  the  life  of  his  said  wife,  ^'  unto  his  Grace 
Robert  Duke  of  Manchester,  and  in  case  of  his  death  to  the  eldest 
<Mr  only  son  of  the  said  Duke,  and  for  want  of  issue  male  to  the  eld- 
est or  only  daughter  of  the  said  Duke ;  and  for  want  of  such  issue 
female  such  remainder  shaQ  sink  into  the  residuum  of  my  personal 
estate  for  the  person  or  persons  entitled  to  such  residuum  by  this  my 
will ;  and  fi^m  and  after  the  decease  of  my  said  wife  I  give  all  the 
money,  which  shall  be  then  due  for  principal  and  interest  upon  the 
said  nHMlgage  unto  the  said  Duke,  if  then  living ;  but  if  then  dead, 
to  the  eldest  or  only  issue  male  of  the  said  Duke  who  shall  be  then 
living ;  and  for  want  or  in  default  of  such  issue  male  to  the  eldest 
or  only  daughter  of  the  said  Duke ;  and  for  want  of  such  issue  fe- 
male the  same  shall  sink  into  the  residuum  of  my  said  personal  es- 
tate for  the  person  or  persons,  who  shall  be  entitled  to  such  residu- 
um by  this  my  will." 

Rci)ert,  Duke  of  Manchester,  survived  the  testator,  and  died  in 
1760,  leaving  issue,  Geoige,  Duke  of  Manchester,  his  eldest  son, 
Lord  Charles,  and  Lady  Caroline.  His  eldest  son  was  his  residuary 
legatee. .  L<mi  Charles  died  in  the  life  of  his  brother.  Lady  Caro- 
line married  Mr.  Herbert  In  1767  the  mortgage  was  paid  off,  and 
the  UKmey  invested  in  stock.  The  widow  of  the  testator  married 
Philips.  Geoige,  Didie  of  Manchester,  died,  leaving  his  Duchess 
his  administratrix. 

The  bill  was  filed  by  the  eldest  son  of  Duke  George,  praying,  that 
the  Plaintiff  might  be  declared  entitled  to  the  surplus  interest  and 
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dividends  of  the  said  trust  fund,  subject  to  the  annuity  of  601.  to 
Jane  Philips  for  life,  and  also  that  he  might  be  declared  entitled  to 
the  principal  upon  her  death  absolutely. 

The  Defendants  Herbert  and  his  wife  claimed  in  her  right :  sub- 
mitting, that  by  the  death  of  Duke  George  in  the  life  of  the  testa- 
tor's widow  Lady  Caroline  Herbert  as  only  dau^ter  of  Duke  Rob- 
ert, his  two  sons  being  dead,  is  become  entitled  to  the 
[  *63  ]  surplus  *  interest  and  dividends,  subject  to  the  said  annu- 
ity, and  to  the  principal  of  the  trust  fund  after  the  death 
of  Jane  Philips ;  as  the  words  <<  for  want  of  issue  male  "  ought  to 
be  construed  for  want  of  an  eldest  or  only  son  of  Duke  Robert. 

The  Duchess  Dowager  of  Manchester  claimed  as  personal  repre- 
sentative of  Duke  George. 

When  this  cause  came  on,  the  Lord  Chancellor  ordered  the  per- 
sonal representative  of  Duke  Robert  to  be  made  a  party.  His  per- 
sonal representative  was  Lord  Brownlow,  the  executor  of  the  Duke's 
surviving  executor. 

SoUdior  General  TSir  John  Mitford]  and  Mr.  Eing,  for  the  Plain- 
tiff. The  person,  who  framed  this  will,  had  not  an  eye  to  an  estate 
tail.  A  daughter  is  not  intended  to  take,  if  there  should  be  issue 
male.  It  is  not  to  iaU  into  the  residue,  but  for  want  of  issue  male 
and  female ;  though  by  the  first  clause  it  is  given  only  to  the  eldest 
or  only  son  or  daughter.  Upon  the  second  clause  nothing  was  in- 
tended to  vest  during  the  life  of  the  widow.  The  Plaintiff,  if  he 
survives  Jane  Philips,  will  answer  the  description  of  eldest  or  only 
issue  male  then  living ;  and  the  clear  intention  is,  that  the  surplus 
interest  during  her  life  is  to  be  paid  to  the  person,  who,  if  she  was 
dead,  would  be  absolutely  entitled  to  the  principal.  That  is  implied 
from  the  direction,  that  the  daughters  are  to  take  only  for  want  of 
issue  male.  When  the  question  is,  whether  the  word  ^Mssue"  is  to 
be  restrained  or  <^  children  "  to  be  enlarged,  the  general  intent  must 
be  looked  to :   Wyih  v.  Blaekman,  1  Ves.  196,  Amb.  555. 

Attorney  Oeneral  [Sir  John  Scott],  and  Mr.  Beavany  for  the 
Defendants,  Herbert  and  his  wife.  All  the  cases  upon  dying  with- 
out issue  furnish  this  principle;  that  if  the  construction  can  be, 
that  it  was  intended  to  be  within  the  allowed  period,  it  shall  take 
effect.  In  this  case  all  the  events  are  confined  to  the  death  of  the 
widow.  As  to  the  principal  there  can  be  no  decree  now ;  for  the 
words  <'  then  living,"  annexed  to  the  gift  to  the  issue  male  will  sus- 
pend it  till  the  death  of  Jane  Philips,  when  Lady  Caroline  Herbert 
may  be  entitled,  or  her  representatives ;  for  the  gift  to  the  daughter 
is  not  qualified  by  the  words  **  then  living."  As  to  the  interest ;  as 
the  effect  of  the  words  <<  such  issue  female  "  would  prevent  a  grand- 
daughter from  taking,  it  cannot  be  supposed,  that  by  issue 
[*64]  male  he  meant  to  *  describe  all  male  issue.  That  expres- 
sion must  refer  to  sons,  as  the  other  is  confined  to  daugh- 
ters. It  is  a  more  reasonable  construction,  that  it  means  such  issue, 
as  are  in  terms  the  object  of  the  gift,  than  that  it  extends  to  grand- 
sons and  great  grandsons. 
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Mr.  Mm$field  and  Mr.  Leachy  for  the  Duchess  Dowager  of 
Manchester.  There  is  an  absolute  gift  of  the  surplus  interest  to  the 
eldest  or  only  son,  which  is  not  directed  to  cease  at  his  death. .  The 
Duchess  is  entitled,  whether  it  vested  in  Duke  Robert  or  Geoige. 
There  is  no  reason,  that  the  fdain  necessary  effect  of  the  words 
should  be  varied  by  the  strange  disposition  in  the  subsequent  part 
of  the  will.  Upon  that  the  construction,  that  best  answers  the 
general  intention,  is  to  give  the  absolute  property  to  Duke  Robert. 

Reply.  The  word  <^son"  may  include  a  grandson;  and  may 
even  create  an  estate  tail ;  if  necessary  to  complete  the  intention  to 
be  gathered  from  other  parts  of  the  will.  It  is  clear,  the  same  per- 
son is  to  have  the  capital  and  the  surplus  interest;  which  in  the 
testator's  consideration  is  attached  to  the  capital. 

Lord  Chancellor  [Loughborough].  The  intention  can  hardly 
be  doubted ;  though  it  is  very  difficult  to  disentangle  it  from  the 
words,  in  which  the  testator  has  chosen  to  wrap  it  up.  He  meant, 
that  this  legacy  of  30002.  should  vest  in  a  Duke  of  Manchester.  In 
case  there  should  be  no  Duke  of  Manchester,  he  meant  that  a 
daughter,  and  I  think  only  one  daughter,  of  the  then  Duke  should 
take  it,  upon  the  supposition,  that  she  should  be  living  at  that  period : 
but  it  is  very  difficult  to  contend,  that  it  should  have  gone  to  any 
succession  of  daughters  in  the  female  line.  Why  he  should  have 
postponed  the  vesting  except  with  regard  to  the  60/.  a  year,  I  can- 
not conceive.  The  point,  that  embarrassed  me,  was  considering, 
whether,  though  it  was  not  his  intention,  that  the  interest  should 
vest  during  the  life  of  Jane  Philips,  he  had  not  given  it  in  words, 
that  would  have  given  an  estate  tail,  if  applied  to  hnd,  and  therefore 
would  have  vested  it  in  Duke  Robert  contrary  to  the  intention,  as 
it  turns  out  in  all  these  cases.  In  the  introductory  part  of  the  will 
he  seems  to  think  some  retribution  due  to  a  Duke  of  Manchester. 
According  to  the  true  intention  and  meaning  of  the  testator  the 
present  Duke  of  Manchester  is  entitled  to  the  surplus  interest 
Farther  than  that  I  cannot  declare ;  for  he  may  not  be  entitled  to 
the  principal.  The  costs  of  all  parties  must  come  out  of  the  divi- 
dends.    I  cannot  diminish  the  capital. 
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RUMBOLD  V.  RUMBOLD. 

[1796»  MiLECH  2,  a] 

Testator  devised  all  the  residue  of  hia  estates  as  well  copyhold  as  freehold 
*^(the  copyhold  part  tiiereof  having  been  previously  sorrendered  to  the  use  d 
my  will)''  upon  several  trusts  in  favor  of  his  wife  uid  children:  the  only  tnut 
for  his  eldest  son  and  heir  was  an  annuity  of  SOOL  for  life ;  remainder  to  his 
wife  and  children :  the  testator  having  never  surrendered  his  copyhold,  it  was 
held  a  mistaken  descriotion,  the  copyhold  being  clearly  intended  to  pass ;  and 

'  the  annnity  being  mucn  more  valuable,  the  heir  was  decreed  to  elect,  and  was 
not  bound  by  receiving  half  a  year's  payment  of  the  annuity,  while  abroad. 

A  party  bound  to  elect  between  two  funos,  having  mortgaged  one,  elects  the  other: 
the  former  must  be  taken  subject  to  the  mortgage,  but  shall  be  reimbursed  by 
the  latter,  (a)  [p.  65.] 

Costs,  [p.  69.] 

The  idea  of  supplying  a  surrender  began  after  the  Statute  of  Charitable  Uses, 
[p.  69.] 

Sir  Thomas  Rubibold  by  his  will  devised  the  messuage  called 
Walton  House  with  the  lands  held  therewith  to  his  wife  for  life ; 
and  after  her  decease  to  his  son  Anwear  Henry  Rumbold,  if  living, 
in  fee :  but  if  he  should  not  survive,  unto  his  son  Charles  Edmund 
Rumbold  in  fee.  He  also  devised  all  his  manor  of  Woodhall  and 
the  capital  messuage  and  lands  called  the  Woodhall  estate  and  all 
other  his  estates  as  well  copyhold  as  freehold,  '^  the  copyhold  part 
thereof  having  been  previously  surrendered  to  the  use  of  my  will," 
whereof  he  was  seised  in  fee  simple,  except  Walton  House  and  the 
lands  before  specifically  devised,  to  the  use  of  trustees,  their  heirs 
and  assigns  for  ever,  upon  trust  with  the  consent  of  his  wife  and  his 
son  Thomas  Henry  Rumbold  during  their  joint  lives  and  that  of  the 
survivor  to  sell  the  same,  except  the  next  presentation  to  the  living 
of  Walton  and  Ashton ;  and  he  also  gave  all  the  leasehold  estates, 
arrears  of  rent,  ready  money,  securities  for  money,  &c.  and  all  other 
his  personal  estate  whatsoever  not  otherwise  disposed  of,  unto  the 
same  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
upon  trust  to  sell  and  convert  into  money  all  such  part,  as  shall  not 
consist  of  money ;  and  he  directed,  that  his  said  trustees,  their  res- 
pective heirs,  executors,  and  administrators,  should  stand  possessed 

(a)  A  creditor  shall  not  by  his  election  of  the  fimd,  out  of  which  he  will  receive 

Sayment,  prejudice  the  rights  to  which  others  are  entitled ;  but  they  shall  either 
e  substituted  to  his  rights,  or  they  may  compel  him  to  seek  satis&ction  out  of 
the  fund,  to  which  they  cannot  resort  1  Stoiy,  Eq.  Jur.  §499,  and  cases  cited; 
Mauhew  v.  CnekeU,  2  Swanst  186;  MOUr  v.  Ord,  2  Binn.  382;  Chteseborou^  v. 
MUard,  1  Johns.  Ch.  409;  IGng  v.  Btddwin,  2  Johns.  Ch.  554;  Hmpua  v.  Ward, 
4  Johns.  Ch.  123;  Oamm  v.  3fomv,  10  Johns.  524;  Eoertmm  v.  Booth,  19  J ohna. 
486 ;  ^^veraU  v.  fVadt,  Lloyd  &  Gould,  252.  It  is  often  exemplified  in  cases, 
where  a  party,  having  two  funds  to  resort  to  for  payment  of  his  debt,  elects  to  pro- 
ceed agamst  one,  and  thereby  disappoints  another  party,  who  can  resort  to  that 
Amd  only.  In  such  case,  the  disappointed  party  ia  substituted  in  the  place  of  the 
electing  creditor ;  or  the  latter  is  compelled  to  resort,  in  the  first  instance,  to  that 
fund,  which  will  not  interfere  with  the  rights  of  others.  Ibid.  Equity,  in  a£R)rd* 
ing  redress  in  such  cases,  does  little  more  than  apply  the  maxim,  ^fhno  ex  aUe- 
riuB  detrimento  fieri  debet  hcupleUor.    Ibid.  §  558,  < 
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of  all  such  moneys,  as  should  arise  from  the  sale  of  all  his  freehold, 
copjhold,  and  leasehold,  estates,  and  by  converting  into  money  his 
personal  estate,  and  the  rents,  interest,  dividends,  and  proceeds,  to 
arise  therefrom  in  the  mean  time,  in  trust  to  pay  his  debts,  funeral 
expenses,  annuities,  and  legacies ;  and  subject  thereto  upon  several 
trusts  in  favor  of  his  wife  and  children.  The  only  trust  in  favor  of 
his  eldest  son  was  out  of  the  money  to  arise  to  invest  so  much 
money  in  the  pubhc  funds,  as  should  produce  the  clear  yearly  sum 
of  3002. ;  and  to  pay  and  apply  the  interest  and  annual  proceeds  to 
his  eldest  son  Geoige  Berriman  Rumbold  for  life ;  and  after  his  de- 
cease unto  Caroline  Rumbold  (his  wife),  if  she  survived  him,  and 
her  assigns  fcH*  life ;  and  from  and  after  the  decease  of  the  survivor 
to  stand  possessed  of  the  whole  principal  for  such  son  of  the  body 
of  George  Berriman  Rumbold,  as  should  first  attain  the  age  of 
twenty-one ;  and  to  transfer  the  same  to  him  with  the  sav- 
ings *of  the  dividends  not  applied  for  his  maintenance  [*66] 
and  educaition  immediately  upon  his  attaining  his  said  age : 
but  if  there  should  not  be  any  son,  who  should  Uve  to  attain  twenty^ 
one,  in  trust  for  the  daughter  or  daughters  of  George  Berriman 
Rumbold,  who  shall  attain  twenty-one  or  be  married,  share  and 
share  alike  ;  and  the  interest  in  the  mean  time  to  be  applied  for  her 
or  their  maintenance  and  education  ;  and  in  case  he  should  not 
have  any  daughter  or  daughters,  who  should  attain  twenty-one  or  be 
married,  then  to  sink  into  the  residue  of  the  testator's  personal  estate ; 
the  testator  directed  the  residue  of  the  money  to  arise  from  the  sale 
of  his  real  estates  and  \he  residue  of  his  real  and  personal  estate  to 
be  settled  upon  his  son  Thomas  Henry  Rumbold  for  life  with  power 
to  jointure  ;  and  after  his  decease  the  principal  to  be  paid  to  such 
son  and  daughter  or  daughters  of  Thomas  Henry  Rumbold,  as  in 
the  will  is  mentioned  ;  and  if  t|pre  should  not  be  any  such  son  or 
daughter,  upon  the  like  trusts  for  his  sons  Anwaer  Henry  Rumbold 
and  Charles  Edmund  Rumbold  and  their  children  successively  ;  and 
if  there  should  not  be  any  such  son  or  daughter,  upon  the  like  trusts 
for  such  other  son,  as  the  testator  might  have  by  his  wife  Joanna,  as 
should  first  attain  twenty-one  ;•  and  if  no  person  should  become  en- 
titled under  the  said  trusts,  then  for  the  testator's  daughters  bom  or 
to  be  bom,  equally  to  be  divided  between  them  ;  the  issue  of  any 
dead  at  the  friilure  of  issue  of  the  sons  as  aforesaid  to  take  the  share 
of  their  parent ;  and  failing  all  such  daughters  and  their  issue,  in 
trast  for  his  wife  Joanna,  her  executors  or  administrators;  with 
power  to  Geoige  Berriman  Rumbold,  and  Anwaer  Henry  Rumbold 
to  jointure  out  of  the  sums  of  money  directed  to  be  invested  for 
them.    The  testator  appointed  his  wife  and  the  trastees  executors. 

The  testator's  wife,  the  four  sons  mentioned  in  the  will,  and  four 
daughters,  survived  him.  The  testator  was  entitled  to  copyhold 
lands  of  the  value  of  602.  a-year,  holden  of  the  manor  of  Sacomb, 
to  him  and  his  heirs  according  to  the  custom  of  the  manor ;  and 
had  no  other  copyhold  estate.  He  had  not  surrendered  his  copyhold 
estate  to  the  use  of  the  will ;  and  at  the  hearing  it  ^>peared,  he 
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ha^e  reguhtions  made  for  making  the  appoilioun^it  and  dividing 
the  rent ;  and  at  last  they  settled  it  by  a  rule  of  Court.  I  took  it 
for  granted,  that  something  had  been  conceivcki  to  have  happened 
in  ^is  Courty  that  had  varied  the  fonner  decisions  upon  it.  I  know, 
some  vague  idea  was  entertained  at  the  time,  that  the  notion  of  sup- 
plying surrenders  had  received  a  little  attack. 

March  3d.  Lord  Chaxcellor.  The  question  is,  only  whether 
Sir  Thomas  Rumbold  meant  to  devise  this  estate.  It  is  not  a  ques- 
tion, whether  the  Court  is  to  supply  a  surrender.  The  interpreta- 
tion for  the  heir  cannot  possibly  be  consistent  with  the  words. 
What  is  contended  for  him  is,  that  the  testator  had  reference  to  a  fu- 
ture surrender.  The  words  negative  the  conclusion,  that  he  meant 
to  surrender.  They  intimate  distinctly,  that  he  supposed  himself  to 
have  previously  surrendered.  That  he  had  not  done.  It  is  nothing 
more  than  a  mistaken  description.  The  copyhdd  is  not  so  good  a 
thing  as  the  annuity.  I  must  make  the  decree  conditional,  that  he 
was  bound  to  elect  (1),  and  if  he  takes  the  annuity,  diat  then  the 
trustees  of  the  will  nmst  pay  off  the  mortgage,  and  apply  to  retain 
the  money  arising  from  the  annuity,  that  is  in  their  hands  ;  and  let 
the  heir  be  allowed  the  fines,  he  has  paid  upon  admittance.  AH 
the  costs  must  come  out  of  the  estate. 

I  looked  last  night  into  Duke's  Charitable  Uses.  It  is  dear,  the 
idea  of  supplying  the  want  of  a  surrender  began  after  the  Statute 
of  Charitable  uses  (2).  In  one  of  the  cases  there  is  a 
[*  70]  strange  *  determination,  that  I  think  could  not  be  law  now. 
It  was  before  Sir  Nicholas  Bacon,  Lord  Keqier ;  who  con- 
firmed the  decree  of  the  Commissioners  of  Charitable  Uses.  A  per- 
son seised  of  lands  in  capiie  devised  the  whole  estate ;  which  was 
also  an  estate  in  tail  in  hun.  He  gave  an  estate  for  life,  and  a  re- 
mainder upon  that  estate  for  life  to  the  charity.  The  determination 
was,  that  the  whole  land,  though  it  was  held  in  capite^  and  only  two 
parts  devisable,  passed  by  his  will ;  that  the  estate  tail  was  barred 
by  the  devise  to  the  charitable  use ;  that  the  particular  estate  couM 
not  take  effect ;  but  the  remainder  to  the  charity  was  good.  It  was 
contrary  to  every  principle  (8). 

That  a  smrender  to  the  use  of  the  testatoi^  wiU  is  not,  now,  neeessuy  to 
effectuate  his  testamentaiy  disposition  of  copyholds:  see,  onfe,  note  4  to  CridteU 
V.  Dolby,  3  V.  10. 

(1)  Upon  the  doctrine  of  election,  see  the  notes,  mdey  voL  L  523,  7. 
(2 1  43£liz.c.4. 

(3j  Pott,  mUon  V.  Afbutil,  191;  PMmard  v.  PrtmxM,  voL  viLSil;  Bhmf  v. 
Cmienw,  X.  589,  and  the  note  p.  591. 
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FELLS  V.  READ. 

[1796,  Maach  7.] 

Thx  Comt  will  decree  a  specific  chattel  to  be  delivered  up  without  measuring 
the  value,  where  from  its  natuie  thne  can  be  no  compensation  by  damages.  In 
this  instance  the  Defendant  letained  possession  after  the  expiration  of  a  limited 
time,  for  which  lie  had  received  it  upon  a  special  trust  and  an  express  engage- 
ment to  restore ;  and  an  action,  which  had  been  brought,  was  rendered  ine^- 
tnal  by  the  release  of  two  of  the  owners,  combining  with  the  Defendant  (a) 

Coats,  [pw  7a] 

The  Plaintiffs  were  members  of  a  club,  called  ^^  The  Past  Over- 
seers of  St  Margaret's  Parish,  Westminster,"  which  consisted  of 
persons,  who  had  served  the  office  of  Overseer  of  the  poor  of  that 
parish.  This  society  had  been  for  a  long  period  in  possession  of  a 
silver  tobocco-box  inclosed  in  two  large  silver  cases,  all  of  which 
were  adorned  with  several  engravings  of  public  transactions  and 
heads  of  distinguished  persons.  The  date  of  the  box  did  not  ap- 
pear in  the  cause :  but  the  ornaments,  which  had  been  added  by 
4^erent  overseers  during  the  time  the  box  and  cases  remained  in 
their  custody,  began  in  the  year  1713.  This  box  and  the  cases 
were  always  kept  by  the  overseer  for  the  time  being ;  who  upon 
coming  into  office  received  them  from  the  churchwarden  with  a  par- 
ticular charge,  in  which  he  was  enjoined,  under  a  penalty,  to  pro- 
duce them  at  all  meetings  of  the  society,  and  to  deUver  them  up  on 
going  out  of  office  to  the  senior  churchwarden,  to  be  by  him  deliv- 
ered to  the  succeeding  overseer.  They  were  deUvered  in  the  usual 
f<^m  to  the  Defendant  Read,  on  his  coming  into  office  as  overseer. 
On  going  out  of  office  he  refused  to  deliver  them  up,  unless  the 
vestry  would  pass  his  accounts ;  in  which  they  had  refused  to  allow 
him  certain  payments.  Upon  this  a  meeting  was  called ;  and  it  was 
resolved  by  those  members,  who  attended,  that  legal  steps  should  be 
taken;  and  after  some  negotiation  an  action  was  brought;  and 
Read  was  arrested.  Hanley  and  Byfield,  two  of  the  members,  in 
whose  name  the  action  was  brought,  executed  a  release  to 
Read ;  who  *  delivered  the  box  and  cases  to  Hanley.  An  [*  7 1] 
application  was  made  to  Mr.  Justice  BuUer  at  chambers 
to  set  aside  the  release :  but  that  application  failed.  The  bill  viras 
then  filed  against  Read,  Hanley,  and  Byfield,  to  have  the  box  and 
cases  delivered  up.  They  were  ordered  to  be  placed  in  the  custody 
of  Master  Leeds. 

a  In  cases  of  personal  chattels,  in  which  the  remedy  at  law  by  damages 
d  be  utt^ly  iniadequate,  and  leave  the  injured  party  in  a  state  of  irremediaole 
loss,  Equity  will  interfere,  and  grant  full  relief,  by  requiring  a  specific  deliveij  of 
the  tfai^,  which  is  wiongfnlly  withheld.  This  may  occur  where  the  thing  is  of 
peculiar  value,  as  being  ancient,  or  the  production  of  some  distinguished  artist,  or 
a  family  relic,  or  ornament  See  2  Stoiy,  Eq.  Jur.  |709,  906,  and  Engliah  cases 
cited ;  (Mom  v.  Bank  qf  U.  States^  9  Wheaton,  845.  But  in  ordixuiry  cases, 
which  concern  nersonal  chattels  and  pound  merely  in  damages,  the  remedy  is  at 
law  only,  and  cnancery  will  not  interfere.    Hardwick  v.  Ihrhes,  1  Bibb.  312. 
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It  was  proved  by  Carteret,  that  the  box  and  cases  were  delivered 
to  Read  under  the  usual  injunctions  and  conditions :  to  which  he 
expressly  consented.  The  Defendants,  Hanley  and  Byfield  insisted, 
that  the  action  was  commenced  without  their  authority.  They  did 
not  attend  the  meeting :  but  it  was  regularly  called. 

Mr.  Mamfield  and  Mr.  CoXy  for  the  Plaintiffii,  cited  The  Dmke  of 
Somerset  v.  Cookson,  3  P.  Wms.  389,  as  having  established  the  ju- 
risdiction, where  the  thing,  of  which  the  delivery  is  sought,  is  of 
such  a  sort,  that  damages  can  be  no  compensation. 

Attorney  Oeneral  [Sir  John  Scott]^  for  the  Defendants.  Except 
that  case  and  Pusey  v.  Ptaey,  1  Vem.  273,  in  which  the  chattel 
had  a  connection  with  the  tenure  of  the  knd,  there  is  no  case  like 
this.  The  Court  will  order  title-deeds  and  heir-looms  to  be  deliv- 
ered up,  and  will  not  permit  valuable  things  to  be  defaced :  but  ex- 
cept in  those  cases  there  is  no  instance  of  a  decree  specifically  to 
deliver  up  a  specific  chattel.  If  from  a  complication  of  circumstan- 
ces they  cannot  succeed  at  law  by  stress  of  damages  to  compel  de- 
livery, I  do  not  say,  this  Court  wiD  not  interfere.  There  was  a 
special  property  in  the  person,  to  whom  this  box  was  to  be  delivered, 
that  would  have  supported  an  action ;  or  they  might  have  expelled 
Hanley  and  Byfield,  and  have  gone  on  at  law  (1). 

Lord  Chancellor  [Loughborough].  I  am  sorry  this  cause  has 
come  into  this  Court :  but  the  regret  I  feel  is  no  other  than  that, 
one  always  feels,  that  litigation  and  expense  should  have  been  occa- 
sioned by  the  peevishness  and  obstinacy  of  the  parties.  The  value 
I  cannot  measure.  The  Pusey  horn,  the  Patera  of  the  Duke  of 
Somerset,  were  things  of  that  sort  of  value,  that  a  jury  might  not 
give  two-pence  beyond  the  weight.  It  was  not  to  be  cast  to  the 
estimation  of  people,  who  have  not  those  feelings.  In  all  cases, 
where  the  object  of  the  suit  is  not  liable  to  a  compensation  by  dam- 
ages, it  would  be  strange,  if  the  law  of  this  country  did  not  afibrd 
any  remedy.  It  would  be  great  injustice,  if  an  individual 
[•  72]  cannot  •  have  his  property  without  being  liable  to  the  es- 
timate of  people,  who  have  not  his  feelings  upon  it. 
But  this  has  very  particular  circumstances :  for  if  no  such  cases  as 
those  cited  had  occurred,  if  this  had  come  here  originally,  it  is  im- 
possible, that  I  should  not  have  permitted  the  suit  to  stand.  In  the 
case  of  the  Pusey  horn  in  Vernon  it  does  not  appear,  how  the  De- 
fendant got  it. 

In  the  case  of  the  Duke  of  Somerset  the  Patera  was  in  the  pos- 
session of  a  goldsmith,  who  bought  it  in  the  way  of  trade  with  no- 
tice of  the  claim  of  the  Duke  of  Somerset'  But  in  this  case  the 
possessi(Mi  is  by  a  qualified  title.  It  was  delivered  upon  an  express 
trust  to  keep  it  and  produce  it  at  the  meetings  of  the  club,  and  at 
the  expiration  of  his  office  to  deliver  it  over  to  the  senior  church- 
warden, in  order  that  he  might  give  it  to  the  next  overseer.  He  ac- 
cepts it  upon  that  condition.     The  witness  Carteret  states  his  ex- 

(1)  Poit^  vol.  X.  163,  Lord  Eldon,  C.  said,  the  objection  in  this  case,  to  which 
no  answer  was  given,  was,  who  were  the  eeifuif  que  tnui9 
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press  assent  to  the  conditions.  Had  he  then  any  right  to  retain  this 
possession  against  the  terms,  upon  which  it  was  delivered  to  him  ?  He 
was  a  depositary  upon  an  express  trust ;  and  he  does  not  perform  the 
trust  Upon  the  common  ground  of  equity  there  was  a  right  in  the 
Plaintiffs  to  have  called  upon  him,  in  the  first  place  during  the  term 
to  have  used  it  according  to  the  trusL  Thai  would  be  a  small  sub- 
ject of  a  suit  in  equity :  but  if  he  had  not  produced  it  at  the  meet- 
ing, I  must  have  compelled  it ;  so,  if  he  retains  it  after  the  expira- 
tion c^  the  term,  I  must  compel  him  to  use  it  according  to  the  trust. 
There  was  a  legal  remedy ;  and  I  think,  it  was  done  very  wisely  not 
to  begin  in  Equity.  There  was  another  remedy,  which  did  not  oc- 
cur to  them.  Upon  the  terms  of  Carteret's  evidence  the  person,  to 
whom  Read  was  bound  at  the  time  to  deliver  it,  might  have  been 
Plaintiff  in  a$nmp$it.  Tlie  conduct  of  these  Defendants  is  perfectly 
groundless :  the  idea,  that  by  keeping  possession  of  this  ornament 
he  would  compel  the  vestry  to  allow  his  accounts.  As  to  Hanley  and 
BjSeld,  it  is  not  necessary  for  me  to  determine  it,  but  I  incline  to 
think,  they  would  be  bound  to  let  the  others  make  use  of  their  names : 
but  tfn  indemnity  as  to  the  costs  was  the  utmost  they  could  have 
been  entitled  to.  It  is  unfortunate,  that  the  application  made  to  the  . 
Court  of  Law  did  not  succeed  to  set  aside  the  release.  I  am  then 
to  judge  of  the  conduct  of  the  parties,  not  with  regard  to  the  ground 
of  the  decree,  but  upon  the  nature  of  the  possession  coupled  with  a 
trust.  There  was  a  proper  ground  as  much  as  in  any  case.  Where 
the  right  is  not  to  use  the  thing  as  his  own,  but  coupled 
with  a  trust  to  deliver  it  at  a  certain  *  time,  there  is  a  clear  [  *  73  ] 
jurisdiction  upon  the  ordinary  Equity  to  compel  the  execu- 
tion of  the  trust  by  the  delivery  of  the  thing  at  the  time.  But  the 
conduct  was  extremely  bad  in  Read  ;  and  not  better  in  those,  who 
conspired  with  him  to  frustrate  the  purpose  of  the  trust  and  act  con- 
trary to  it. 

Deckure  the  Plaintiffs  entitled  to  the  possession  of  this  box.  Let 
them  receive  it  from  the  master's  office.  Let  all  the  Defendants 
pay  the  costs;  and  let  the  Defendant  Read  pay  the  costs  at 
few(l).  

A  COURT  of  Equity  will  interpoBO  to  protoct  the  enjoyment  of  a  specific  chattel, 
not  only  when  the  right  is  disputed  between  man  and  man,  (Loioihar  v.  Lowther^ 
13  Ves.  95,)  but  even  where  the  jurisdiction  (now  established)  might  have  origin- 
ally been  more  questionable ; — that  is,  when  the  suit  is  preferred  on  behalf  of 
an  aasociation  which  is  not  incorporated.  In  such  a  case,  certain  individuals  of 
that  bod^  may  be  permitted  to  sue,  as  representing  the  rest,  when  it  would  be 
inconvenient  to  the  administration  of  justice  if  the  whole  number  were  made 
parties.  The  plaintiffs,  however,  must  not  describe  themselves  as  corporators,  but 
merely  as  individuaJbs  representing  a  joint  interest  Uoyd  v.  Loaring,  6  Ves. 
779;  LaAfJhundd  v.  Phmt,  10  Ves.  148;  ATetif  v. ^Va2%, 2  Swanst  282; 
Cbetttnn  v.  Thm^mn^  16  Ves.  328. 

(1)  See  1  Fonb.  Tr.  Eq.  31 ;  Earl  of  Macde^idd  v.  Davis,  3  Ves.  &  Bea.  16; 
WUhy  ▼.  CoUle,  Mdaity  v.  Duron,  1  Sim.  &  Stu.  174, 607. 
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WORDSWORTH  v.  YOUNGER. 

[1796,  March  7.] 

CoirriNGEifT  lesHCj  oat  of  real  and  peraonal  estate  p^ble  two  yean  after  the 
event:  by  codicil  the  testator  reciting,  that  he  found  hia  estate  would  not  bear 
that  payment  during  the  life  of  A^  being  chargeable  with  an  annuity  for  her 
life,  aeclared,  he  revoked  that  part  of  his  will,  and  that  the  said  legacy  upon 
the  same  event  was  to  be  paid  twelve  months  next  after  the  death  of  A.  and 
not  before.  A.  dying  before  the  continffent  event,  the  legacy  is  not  payable 
till  the  expiration  of  Uie  two  years  after  it  (a) 

Henbt  Littleoale  by  his  will,  dated  the  11th  of  April,  1779, 
devised  and  bequeathed  all  the  rest  of  his  real  and  personal  estate  to 
trustees  and  the  survivor,  his  heirs,  executors,  administrators  and  as- 
signs, upon  trust  to  advance  to  his  wife  such  sums,  as  she  should  think 
necessary  for  the  maintenance  of  herself  and  femily  and  for  the  mainte- 
nance and  education  of  his  two  children  Anne  and  Catherine,  while  un- 
der age ;  and  when  his  said  children  should  attain  their  ages  of  twenty- 
one  years  or  marry,  then  to  pay  to  each  of  them  one  full  third  part^of  all 
his  said  personal  estate,  and  the  other  third  part  to  his  wife ;  and  if 
both  his  children  should  happen  to  die  under  age  and  unmarried  and 
without  issue,  he  gave  and  bequeathed  to  his  sister  Catherine  Little- 
dale  30002.  to  be  paid  her  at  the  end  of  two  years  after  the  death 
of  the  survivor  of  his  said  children  as  aforesaid. 

The  following  day  the  testator  made  a  codicil  containing  this 
clause : — 

<^  Whereas  since  making  the  annexed  will  I  foimd,  that  my  estate 
would  not  bear  the  payment  of  the  30002.  to  my  sister  during  the 
life  of  my  mother-in-law,  as  it  is  chargeable  with  the  payment  of 
1202.  to  her  during  life ;  therefore  I  revoke  that  part  of  the  will ; 
and  in  case  my  two  dear  children  should  happen  to  die  under  age, 
unmarried,  and  without  issue,  then  the  said  30002.  is  to  be  paid 
twelve  months  next  after  the  death  of  my  mother-in-law,  and  not 
before." 

Upon  the  marriage  of  the  testator's  sister  Catherine  Littledale  with 
John  Gale  her  interest  in  this  legacy  of  30002.  was  settled  in  trust,  in 
default  of  her  appointment  to  pay  the  interest  to  her  hus- 
[  *  74  ]  band  *  for  life,  and  after  his  decease  to  pay  the  principal  to 
their  children.  Catherine  Grale  died  in  1783.  Eleanor 
Littledale,  mother-in-law  of  the  testator,  died  in  1786.  Catherine 
Littledale,  the  younger  dau^ter  of  the  testator,  died  in  1793.  His 
eldest  daughter  Anne  died  upon  the  11th  of  March,  1794.  They 
both  died  unmarried  and  without  issue.  The  bill  was  filed  by  the 
trustees  under  the  marriage  settlement  of  John  and  Catherine  Grale 
and  their  infant  son  by  his  father  as  next  friend ;  and  the  question 
was,  whether  the  legacy  of  30002.  was  payable  immediately  upon 
the  death  of  tlie  surviving  daughter  of  the  testator,  or  not  till  the  ex- 
piration of  two  years  after  that  event. 

(a)  See  Roper,  Legacies,  by  White,  567,  chap.  14  §2. 
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SoUcUor  General  [Sir  John  ]IStford\y  Mr.  iS^onfey,  and  Mr. 
TTunMony  for  the  Plaintiffs.  The  oodicil  makes  no  alteration  except 
by  &rther  postponing  the  payment. 

Lord  Chancellor  [Loughborough].  The  testator  has  clearly 
expressed  his  intention  to  postpone  the  payment  He  reasons  dis- 
tincdy  by  his  will ;  taking  notice  of  the  inconvenience,  that  would 
arise  in  the  life  of  his  mother-in-law ;  and  revokes  what  ?  That  di- 
rection, by  which  it  became  payable  in  the  life-time  of  his  mother- 
in-hw.  In  no  event  it  shall  be  payable,  while  she  is  living.  He 
refers  back  to  the  contingency  in  the  will ;  and  puts  a  new  term 
upon  it.  There  is  a  little  ambiguity  in  it.  Declare,  that  the  legacy 
is  payable  with  interest  from  the  1 1th  of  the  present  month  of  March 
to  the  trustees  of  the  settlement  The  costs  must  come  out  of  the 
estate. 

When  the  sabstantiYe,  direct  object  of  a  codicil  is  not  to  revoke,  bat  such  revo- 
cation ii  intended  merelv  as  an  incidental  and  necessuy  part  of  the  testator's  ulti- 
mate object ;  it  is  only  by  reference  to  such  final  purpose  that  the  codicil  can  be 
rigbtl J  understood.    Ez  parUTktEariqf  lldiuUry7ye8.277. 


MASTER  V.  KIRTON. 

[1796,  March  14.] 

Bill  by  a  partner  under  a  narol  agreement  chujpng  misconduct  in  the  other  partp 
ner,  and  praying  a  dissolution,  account  and  injunction  fiom  executing  securities 
in  tiie  name  of  the  firm:  demurrer  to  the  prayer  for  a  dissolution,  because  there 
was  no  writing  between  them,  uveiiuled,  (a) 

The  bin  stated  the  following  case.  The  Plaintiff  and  Defendant 
were  bankers  in  partnership :  but  no  agreement  in  writing  had  been 
entered  into.  The  Defendant  introduced  Newnham,  a  friend  of  his, 
to  keep  cash  with  them ;  and  contrary  to  the  opinion  and  desire  and 
without  the  consent  of  the  other  partner  permitted  him  to  draw 
upon  the  partnership ;  and  directed  his  bills  to  be  paid  out  of  the 
joint  property ;  by  which  he  became  considerably  indebted  to  the 
partnership.  Newnham  executed  bonds  to  the  Defendant  only.  A 
balance  of  above  50002.  remains  due  from  Newnham,  with 
*  respect  to  which  he  referred  the  Plaintiff  to  the  Defend-  [*  75] 
ant ;  who  said,  the  bank  had  no  demand  against  Newn- 
ham. 

The  bill  prayed,  that  the  partnership  between  the  Plaintiff  and 
the  Defendant  might  be  dissolved,  an  account,  and  division  of  the 
partnership  effects,  andfpayment  of  the  balance,  if  any  should  be 

(a)  There  seems  to  be  no  reason  why  the  right  of  a  partner  to  the  protection  of 
a  COTTt  of  Equity  should  depend  upon  the  existence  of  written  articles  of  co-part- 
nenfaip.    See  Stoiy,  Partnership,  §  187, 227, 269. 
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due,  to  the  Plaintiff  upon  the  account;  and  that  the  Defendant 
might  be  restrained  from  executing  bonds,  notes,  or  any  other  secu- 
rities in  the  name  of  the  firm,  without  the  consent  of  the  Plaintiff. 

The  Defendant  demurred  to  so  much  of  *  the  bill,  as  prayed  the 
dissolution  of  the  partnership. 

Mr.  Qranty  for  the  Demurrer.  This  partnership  existing  only  by 
the  fact  of  their  acting  together,  the  prayer,  that  the  Court  may  do 
what  they  have  a  right  to  do  for  themselves,  is  idle  and  nugatory. 
In  the  case  of  a  tenant  by  sufferance  a  demurrer  will  lie ;  for  notice 
to  quit  may  be  given. 

Lord  Chancellor  [Loughborough].  There  is  no  color  for  this 
demurrer.  How  is  the  Plaintiff  to  have  the  account  taken  ?  How 
is  he  to  restrain  the  Defendant  from  using  the  partnership  name  and 
receiving  the  partnership  debts  ?     Over-rule  the  demurrer. 

On  the  22d  of  March,  1797,  the  Master  of  the  Rolls  [Sir 
Richard  Pepper  Arden]  sitting  for  the  Lord  Chancellor,  decreed  a 
dissolution  of  the  partnership ;  though  the  Counsel  for  the  Defendant 
contended  against  such  a  decree  upon  the  same  ground  as  was  taken 
on  the  argument  of  the  demurrer  (1). 

1.  The  rule,  that  a  tenancy  at  will  may  be  tenninatecl  at  any  time,  does  not 
imply  that  mattera,  which  during  the  tenancy  remained  a  common  interest  be- 
tween the  parties,  are  not  to  be  wound  up  after  their  relation  has  ceased  in  pther 
respects.  So,  in  the  absence  of  express  contract,  a  partnership  may  be  deter- 
mined whenever  either  party  thinks  proper ;  but  not  in  this  sense, — that  there  is 
an  end  of  the  whole  concern.  All  the  subsisting  engagements  must  be  duly 
closed ;  for  that  purpose  they  remain  with  a  joint  inter^  though  they  cannot 
enter  into  new  enga^ments.  Peacock  v.  Peaeodt,  16  Ves.  57 ;  OwMhaf  v.  CU- 
Unsj  15  Ves.  227;  mUon  v.  Qreenwood,  1  Swanst  480. 

2.  Equihr  does  not  interfere,  where  one  partner  has  violated  a  nerticular  cove- 
nant, but  the  other  does  not  choose  to  dissolve  the  partnership;  lor  if  that  juris- 
diction were  entertained,  there  might  be  a  separate  suit  and  ij^unction  in  respect 
of  each  covenant;  and  the  Court  might  have  to  see,  from  time  to  time,  that  the 
partnership  was  properlv  conducted.  MarshaU  v.  Colman^  2  Jac.  &  Walk.  268. 
A  Court  of  Equity,  no  doubt,  has  power  to  restrain  and  injoin  partners,  and  that 
for  the  very  purpose  of  preventing  repeated  actions  of  covenant:  W&Un  v.  TVy- 
for,  2  V.  &  B.  302 :  and  one  partner  mav  file  a  bill  aeainst  his  co-partner  for  an 
account,  without  i>raving  a  dissolution  of  the  partnership;  Harrison  v.  .^imtoge, 
4  Mad.  143;  but  if  he  proceeds  to  ask  not  merely  an  account,  but  an  injunction, 
and  an  interim  regulation  of  the  management  of  the  concern,  even  by  iNiyment 
of  the  moneys  into  Court,  yet,  desiring  the  partnership  to  be  continaed,  his  appli- 
cation will  not  succeed.  Ibrman  v.  Homfiwf,  2  V.  &  B.  329.  Where  the  Court 
is  asked  to  take  the  management  of  a  partnership  concern  into  its  own  hands,  and 
to  appoint  a  receiver,  this  will  only  be  done  for  the  purpose  of  winding  up  the 
concem  conclusively:  JFalen  v.  TWor,  15  Ves.  f&;  Craw^iau  v.  JEfimfe,  1 
Swanst  507:  in  order  to  obtain  which  decisive  interference,  breach  of  contract, 
or  abuse  of  trust,  must  be  fully  established.  Carkn  v.  Drury^  1  V.  &  B.  158. 
A  receiver  will  not  be  appointed  because  ground  mav^  possibly,  be  'shown  to 
authorize  that  appointment :  when  a  partner  has  acted  improperly,  a  Court  of 
Equity  may  think  fit  to  restrain  him  fiom  doing  certain  acta  in  future ;  but  where 
the  other  partjr  does  not  desire  a  dissolution  of  the  partnership,  the  Court  will  not 
appoint  a  receiver;  or  it  might  in  such  a  way,  make  itself  the  manager  of  every 
trade  in  the  kingdom.  Goodman  v.  fFkUcombe,  1  Jac.  &  Walk.  592, 594.  See, 
post,  the  note  to  Hartz  v.  Schroder,  8  V.  317. 

(1)  See  Watson  on  Partnership,  380,  ]. 
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FRANCO  V.  FRANCO. 
[1796,  March  15.] 

Bill  by  one  tnistee  of  stock  against  the  other  to  compel  hun  to  replace  it  or  give 
aecnrity  accoiding  to  his  engagement,  when  the  Plaintiff  joined  in  tnnsfening 
the  stock  into  his  name:  demurrer,  because  the  eedui$  que  tnul  were  not  par- 
ties, overruled  with  costs,  (a) 

The  bill  stated  the  following  case.  Jacob  De  Moses  Franco  by 
his  will  gave  to  his  son  Raphael  1000/.  in  trust  for  Jacob,  son  of 
Raphael,  and  as  many  other  sums  of  500/.  each,  as  he  should  have 
other  children  at  the  testator's  decease  except  Jacob,  to  be  paid  to 
them  respectively  at  the  age  of  twenty-five  or  marriage,  with  benefit 
of  survivorship  in  case  of  the  death  of  any  before  the  time  of  pay- 
ment The  testator  appointed  his  said  son  Raphael  and  his  grand- 
son Jacob,  son  of  his  eldest  son  Moses,  executors,  and  in  case  of  the 
death  of  either  of  them  he  appointed  Francis  Franco,  the  Plaintiff, 
to  be  one  of  his  executors  in  the  place  of  him  dying.  At  the  death 
of  the  testator  Raphael  had  ten  children.  The  executors  invested 
5500/.  in  5  per  cent.  Bank  annuities  in  their  joint  names 
upon  the  trusts  of  the  will  for  the  •  children  of  Raphael.  [*  76] 
Both  of  the  executors  died :  Jacob  in  1782 :  Raphael  in 
1784.  Raphael  appointed  the  Plaintiff  Francis  Franco,  the  Defend- 
ant Jacob  Franco,  and  two  other  persons,  his  executors.  All  the 
remainder  of  the  fund  was  transferred  into  the  names  of  the  Plain- 
tiff and  Defendant  upon  the  trust  of  the  will  of  Jacob  De  Moses 
Franco ;  of  which  will  the  Plaintiff  upon  the  death  of  the  surviving 
executor  obtained  probate.  Seven  of  the  children  of  Raphael 
having  attained  the  age  of  twenty-five,  their  shares  were  transferred 
to  them.  In  September,  1793,  3000/.  5  per  cent.  Bank  Annuities 
remained  for  the  three  remaining  children,  who  had  not  attained  the 
age  of  twenty-five.  At  that  time  the  Defendant  prevailed  upon  the 
Plaintiff  to  permit  the  fund  to  be  transferred  from  their  joint  names 
into  the  name  of  the  Defendant  only ;  in  order  that  he  might  sell 
the  same ;  assuring  him,  it  was  only  for  a  temporary  accommoda- 
tion, and  he  would  very  soon  replac^  it ;  and  he  also  proposed  for 
absolutely  securing  the  repayment,  to  surrender  a  copyhold,  and  to 
procure  the  Plaintiff  to  be  admitted,  and  also  to  convey  other  es- 
tates ;  upon  which  the  transfer  was  made ;  and  the  Defendant  sold 
the  stock,  received  the  produce,  and  never  replaced  it. 

The  bill  prayed  a  discovery  and  account;  that  the  Defendant 

(a)  In  the  present  case  the  cutui$que  tnui  could  found  no  right  on  the  engage- 
ment between  the  two  tnistees,  as  they  had  no  privity  with  it.  Stoir,  £^.  rl. 
§  213;  Calvert  on  Parties,  ch.  1,  §  1,  7,  8.  If  a  trustee  has  fraudulently  or  im- 
properly parted  with  trust  property,  the  eutm  que  tnul  may  proceed  against  the 
trustee  alone,  to  compel  satistaction  for  the  breach  of  trust,  or  he  may  at  his 
election  join  the  assignee  also,  if  he  were  a  partv  to  the  fraud,  or  if  he  seeks 
redress  against  him.  BaSey  v.  IngUa,  3  Faige,  278 ;  ffesl  v.  RandaUy  2  Mason, 
197. 
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should  be  decreed  to  replace  the  fund,  or  to  surrender  the  copyhold 
estate,  and  that  the  Plaintiff  might  sell  the  same,  and  that  the  Defend- 
ant should  be  decreed  to  make  good  the  deficiency. 

The  Defendant  demurred  on  the  ground,  that  the  three  children 
of  Raphael,  the  cesHds  que  truit,  were  not  parties. 

For  the  Demurrer.  The  rule,  that  all  persons  interested  must  be 
parties,  is  invariable,  except  in  the  case  of  creditors  and  legatees ; 
who  by  particular  indulgence  are  permitted  to  go  on  before  the 
Master.  These  children  have  the  very  same  equity  as  the  trustees. 
They  might  file  a  bill  for  the  same  purpose,  and  pray  the  same  spe- 
cific relief.  The  rule  is,  that  the  Court  wiU  not  entertain  a  suit  on 
behalf  of  a  trustee  without  having  the  cestui  que  trust  before  the 
Court.     Hatme  v.  Stevens ^  1  Vem.  110. 

Lord  Chancellor  [Loughborough].  That  was  a  suit  for  the 
execution  of  the  trust.  This  is  no  bill  for  execution  of  the  trust. 
Whatever  demand  the  cestuis  que  trust  would  have,  they 
[*  77]  could  never  found  *  themselves  upon  the  case  the  present 
Plaintiff  makes  against  the  Defendant.  The  demurrer 
ought  to  be  over-ruled,  and  with  costs ;  and  I  cannot  help  marking 
in  strong  terms  my  disapprobation  of  such  a  demurrer :  which  can 
be  put  in  only  for  delay,  and  to  cover  a  person  guilty  of  a  breach  of 
trust,  and  to  defer  the  time,  at  which  he  ought  to  answer. 

When  a  bill  is  brought  by  a  trustee  for  specific  perfonnance  of  an  agreement 
in  which  the  trust  originates,  no  doubt,  the  cestui  que  trust  ought  to  be  a  party  to 
the  suit ;  otherwise  he  would  uot  be  at  all  bound  by  the  dimniasal  of  that  bill,  and 
the  defendant  miffht  be  vexatiously  harassed  by  another  suit  on  the  verv  same 

grounds  which  haa  previously  been  declared  untenable.  ESrk  v.  CUarky  Prec  in 
ha.  275.  But  this  reason  was  obviously  inapplicable  to  the  principal  cas^  in 
which  the  bill  was  brought  by  the  trustee,  not  to  cany  the  trust  into  execution, 
but  solely  to  relieve  himself  from  that  responsibility  which  he  had  incurred  by 
imprudently  accommodating  his  co-trustee;  as  to  that  liability,  see,  ante,  the 
notes  to  Balchen  v.  Scott,  2  V.  67a 
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ATTORNEY    GENERAL    v.  THE   MARQUIS    OF    STAF- 
FORD. 

[1795,  Nov.  le,  17;  1796,  March  16, 18.] 

UifDKR  a  commiBaon  of  charitable  uses  it  was  agreed,  that  copyhold  lands,  for- 
merly surrendered  for  maintenance  of  a  minister  in  W.  chapel,  should  be  let, 
and  the  rents  employed  totrards  maintenance  of  the  minister,  to  be  chosen  and 
appointed  by  the  inhabitants,  and  presented  and  allowed  by  the  lord  of  the 
nianor ;  who  upon  complaint  mi^t  give  the  minister  half  a  gear's  warning,  and 
if  he  had  not  reformed  by  that  time,  might  remove  him:  the  mformation  prayed, 
that  the  lord  might  be  decreed  to  allow  and  approve  the  candidate,  who  had 
the  majority  of  votes;  which  was  refused  on  the  ground  of  misconduct;  and, 
the  evidence  clearly  proving  it,  a  new  election  was  directed ;  upon  which  the 
same  candidate  being  returned,  and  producing  strong  affidavits  of  good  con- 
duct, for  the  last  six  years,  the  decree,  stating  the  affidavits,  declared,  that  in 
consequence  of  them  the  relator  deserved  the  approbation  of  the  trustees. 

Qualities  of  a  donative,  [p.  80.] 

Before  the  43d  year  of  the  reign  of  Queen  Elizabeth,  certain 
c<^yl)oId  lands  and  premises  holden  of  the  manor  of  Stowheath  were 
surrendered  to  trustees  upon  trust,  that  the  yearly  profits  should  be 
employed  for  the  hire,  stipend,  and  wages,  of  a  priest,  minister  or 
curate,  to  say  divine  service  in  the  chapel  of  Willenhall  from  time 
to  time  for  ever.  About  the  sixth  year  of  the  reign  of  King  James  I. 
a  memorandum  was  entered  on  the  rolls  of  the  said  manor  reciting, 
that  by  a  consideration  awarded  upon  the  statute  43  Eliz.  under  a 
commission  of  charitable  uses  the  inhabitants  and  men  of  Willenhall 
in  the  county  of  Stafford  have  made  profert,  that  certain  copyhold 
lands  in  the  town  of  Willenhall,  holden  by  copy  of  court  roll  of  the 
manor  of  Stowheath,  were  formerly  surrendered  upon  trust,  that  the 
yearly  profits  should  be  employed  in  the  hire,  stipend,  and  wages,  of 
a  priest,  minister  or  curate,  to  say  d'ivine  service  in  the  chapel  of 
Willenhall  from  time  to  time  for  ever,  for  the  ease  of  the  inhabitants 
there  dwelling,  being  two  miles  from  Wolverhampton,  their  parish 
church,  and  towards  repairing  the  said  chapel ;  and  the  said  yearly 
profits  were  so  employed  for  many  years ;  upon  consideration  of  which 
cause,  ambiguity  and  doubtings  arising,  whether  the  said  lands  were 
originally  given  to  the  maintenance  of  a  chantery  priest,  or  otherwise 
to  the  maintenance  of  a  curate  or  priest  to  say  divine  service,  the 
said  inhabitants  are  contented  to  refer  themselves  therein  to  the  con- 
sideration of  Sir  John  Leveson,  Knt.  and  John  Giffard,  Esq.  lords  of 
the  manor  of  Stowheath,  within  which  manor  the  said  town  of 
Willenhall  lieth ;  which  employment  of  the  rents  and  profits  the 
said  Sir  John  Leveson  and  John  Giffard  accepting,  the 
rather  *  for  that  their  ancestors  have  formerly  given  allow-  [*  78] 
ance  out  of  the  same  lands  to  the  same  purpose,  agree, 
that  the  said  lands  shall  forever  hereafter  be  let  by  the  consent  of 
four  of  the  inhabitants  of  the  said  town  of  Willenhall,  to  be  chosen 
by  the  greater  part  of  the  suflicient  householders  of  the  same  town, 
and  that  the  rents  to  be  reserved  shall  be  employed  half  yearly,  sub- 
voL.  III.  6 
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ject  to  the  ancient  chief  rent  due  to  the  lords  of  the  manor  and  an 
annual  payment  toward  repairs  of  the  chapel,  towards  the  mainten- 
ance of  a  stipendiary  priest,  minister,  or  curate,  for  the  saying  of  di- 
vine service,  ministering  the  sacrament,  &c.  in  the  chapel :  which 
priest  &c.  shall  be  from  Ume  to  time  chosen,  nominated,  and  ap- 
pointed,, by  the  said  inhabitants  of  Willenhall  for  the  time  being,  or 
the  greater  part  of  them,  having  lands  as  aforesaid,  and  presented  or 
allowed  by  the  lord  or  lords  of  the  said  m^nor  of  Stowheath  and  his 
or  their  heirs  or  heir  for  ever :  and  it  is  farther  ordered,  that  whatso- 
ever shall  be  appointed,  presented,  or  allowed,  as  aforesaid,  to  sup- 
ply the  place  of  minister  or  curate  in  the  said  chapel,  shall  conform 
himself  to  the  government  ecclesiastical,  &c.  and  be  resident  upon 
his  cure  there  ;  in  default  thereof  and  upon  complaint  made  by  the 
said  inhabitants  or  the  greater  part  of  the  sufficient  or  chiefest  of 
them  either  of  his  non-residence,  insufficiency,  negligence,  or  any 
other  misdemeanor,  to  the  lord  or  lords  of  the  said  manor  for  the 
time  being,  it  shall  be  lawful  for  the  lord  or  lords  of  the  said  manor 
for  the  time  being  to  give  one  half  year's  warning  to  the  said  priest, 
minister,  or  curate,  to  reform  himself ;  which  if  he  do  not,  then  it 
shall  be  lawful  for  the  said  lord  or  lords  for  the  time  being  to  remove 
or  displace  him  at  the  end  of  the  said  half  year,  and  to  present  and 
allow  another  curate,  minister,  or  priest,  there  to  be  nominated  and 
appointed  by  the  said  inhabitants  or  the  greater  part  of  them  as 
aforesaid.  It  was  then  ordered,  that  the  lands  should  be  granted  to 
nine  feoffees,  then  and  there  to  be  nominated,  upon  which  grant  13L 
6s.  8d,  should  be  paid  for  a  fine  and  heriot ;  and  that  after  tlie  death  of 
six  or  seven,  there  should  be  six  or  seven  others  from  time  to  time  chos- 
en by  the  said  inhabitants  or  the  greater  part  of  them,  and  that  the 
old  grant  should  be  surrendered,  and  a  pew  grant  made ;  and  that 
upon  every  such  admittance  there  should  be  paid  to  the  lords  of  the 
said  manor  6/.  I3s.  4d.  for  a  fine  and  a  heriot. 

Upon  the  23d  of  December,  1788,  the  chapel  of  Willenhall  became 
vacant  by  the  death  of  Titus  Neave.  Two  candidates  offered  them- 
selves ;  and  an  election  took  place  on  the  11th  of  May, 
[*79]  1789,  *and  the  numbers  upon  the  poll  were  67  to  29; 
which  was  certified  to  the  Marquis  of  Stafford  and  Tho- 
mas Giffard,  Esq.  lords  of  the  manor,  in  the  usual  way ;  but  they 
declined  to  appoint  the  candidate,  who  had  the  majority  of  votes. 
Upon  that  the  information  and  bill  was  filed  against  the  lords  of  the 
manor,  the  bishop  of  Norwich,  as  Dean  of  Windsor  and  Wolver- 
hampton, Christopher  Marshall,  as  official  to  the  said  dean,  and  Tho- 
mas Walker,  as  surrogate  ;  praying,  that  it  might  be  declared,  that 
the  Plaintiff  had  been  duly  elected,  nominated,  and  appointed,  to  the 
place  of  minister,  &c.  of  the  said  chapel,  and  was  entitJed  and  ought 
to  be  approved  and  allowed  by  the  Defendants  the  Marquis  of  Staf- 
ford and  Thomas  Giffard,  as  the  proper  person  to  be  licensed  to  per- 
form the  duties ;  and  that  the  said  Defendants  might  allow  and 
approve  the  said  Plaintiff  accordingly,  and  be  restrained  from  pre- 
senting to  be  licensed,  and  that  the  other  Defendants  might  be 
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restrained  from  licensing  any  other  person;  and  that  the  marquis  of 
Stafford  and  Thomas  Giffard  might  be  decreed  to  be  trustees  only 
for  the  inhabitants  of  Willenhall,  having  lands  of  inheritance  and 
being  householders  dwelling  there,  in  respect  of  the  right  of  approval 
vested  in  them ;  and  that  the  charitable  purpose  intended  by  the 
erection  of  the  chapel  and  appointment  of  a  minister  might  be  observed 
according  to  the  original  institution. 

The  information  stated^  that  the  chapel  of  Willenhall  was  a  chapel 
of  ease  to  the  royal  free  chapel  and  parish  church  of  Wolverhamp- 
ton and  within  the  ordinary  jurisdiction  of  the  dean  of  the  king's 
free  chapel  of  St.  George,  Windsor,  and  of  the  king's  free  chapel  of 
Windsor  and  Wolverhampton.  The  lords  of  the  manor  by  their 
answers  stated,  that  the  said  chapel  was  a  free  chapel  founded  and 
originally  endowed  by  the  lords  or  lord  of  the  manor  of  Stowheath 
before  time  of  memory,  and  always  was  and  is  a  pure  donative,  and 
was  never  augmented  by  Queen  Anne's  bounty,  and  therefore  is  not 
sabject  to  any  ecclesiastical  jurisdiction.  They  submitted,  that  the 
lords  of  the  manor  had  a  clear  right,  and  were  bound  to  reject  any 
person,  however  recommended,  if  for  any  reason  unfit  for  the  office 
of  minister.  They  stated  their  reasons  for  refusing  to  appoint  the 
Plaintiff  on  account  of  his  improper  conduct  as  a  clergyman,  and 
that  49  of  the  persons,  who  voted  for  him,  were  not  inhabitants  of 
the  town  of  Willenhall,  but  resided  in  several  distant  and  detached 
places  of  the  hamlet  of  Willenhall,  and  that  four  only  of  the  voters  for 
Mr.  Haydn,  the  other  candidate,  were  liable  to  that 
*  objection ;  and  that  43  of  the  voters  for  the  former  voted  [*  80] 
in  right  of  cottages  and  encroachments  upon  the  lord's 
waste,  and  are  in  very  poor  and  indigent  circumstances ;  that  Haydn, 
the  other  candidate,  is  a  fit  and  proper  person  ;  and  the  29  voters 
for  him  voted  in  right  of  undoubted  lands  of  inheritance.  They 
therefore  submitted,  whether  the  right  is  in  the  sufficient  householders 
resident  in  the  town  of  Willenhall  having  lands  of  inheritance,  or  in 
the  hamlet  at  large  having  also  lands  of  inheritance  ;  and  if  in  the 
latter,  whether  the  said  43  persons  are  entitied  to  vote ;  and  they 
submitted  .to  act  as  the  Court  should  direct. 

In  one  of  the  instruments  of  appointment  by  the  lords  of  the 
manor,  that  was  proved  in  the  cause,  the  language  was,  that  approv- 
ing the  choice  they  present,  constitute  and  allow,  &c. 

There  was  strong  evidence  of  misconduct  by  the  Plaintiff,  while 
he  was  officiating  curate  for  Mr.  Neave,  the  last  minister ;  who  told 
him,  he  should  be  obliged  to  remove  him. 

The  Attorney  General  [Sir  John  Scott]  and  Mr.  Stratford,  for  the 
Plaintiff,  contended,  that  where  there  is  a  right  to  nominate  to 
those  who  are  to  present,  the  nomination  is  the  substance,  and  the 
presentation  only  ministerial.  Burn  Ecc.  Law,  tit.  Benefice,  97 ; 
and  Shirley  v.  UnderhiU,  M.  16  James  I.  there  cited. 

The  Solicitor  General  [Sir  John  Mitford],  Mr.  Crraham,  and  Mr. 
Riehards  for  the  Defendants,  insisted,  tlmt  it  was  a  donative  ;  and  the 
power  in  the  lords  of  the  manor  to  remove  the  minister  showed  that. 
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Lord  Chancellor  [LocromomocoH].  This  information  is  brought 
upon  an  establishment  in  nature  of  a  donative ;  as  to  which  the 
person,  in  whom  the  right  to  appoint  is,  appoints  at  bis  own  discre- 
tion. He  does  not  present  It  is  true,  the  person  appointed  must 
be  a  clergyman,  and  licensed  to  preach  and  administer  the  sacrament. 
He  is  a  mere  chaplain,  and  holds  at  wilL  The  person  appointii^ 
removes  him  at  his  will  and  pleasure,  and  gives  no  account  of  his 
reasons.  Whatever  is  the  nature  of  the  land,  (there  seems  to  have 
been  some  dispute,  whether  it  was  not  appropriated  to  some  chan- 
tery)  it  was  clearly  in  that  situation,  when  the  inhabitants  submitted 
themselves  to  have  the,  land  regulated  according  to  the  pleasure  of 
the  two  lords  of  the  manor.  The  consequence  of  the 
[*81]  transaction  "^that  passed  then,  seems  to  be  this:  the  ap- 
pointment and  the  regulation  of  it  is  in  some  d^ee 
divided  between  the  majority  of  sufficient  householders  having 
estates  of  inheritance  in  the  township  of  Willenhall  and  the  two 
lords  of  the  manor :  and  it  is  clear  from  this  instrument,  particu- 
larly the  clause  reserving  the  power  of  removal,  that  the  lords  of 
the  manor  must  be  construed  according  to  the  words  to  have  a  dis- 
cretionary power  to  a  certain  extent  vested  in  them.  Whatever 
power  to  nominate  they  might  have  had,  they  have  given  it  up  so 
far,  that  the  inhabitants  have  a  right  to  elect  a  person,  whom  the 
lords  of  the  manor  agree  to  present  and  allow.  It  is  provided,  that 
upon  complaint  made  of  the  minister  by  the  majority  of  the  inhabi- 
tants to  the  lords  of  the  manor  they  are  to  give  him  six  months  no- 
tice ;  and  if  he  does  not  reform  within  that  time,  they  may  remove 
him.  As  to  that  they  have  a  manifest  discretion.  They  cannot 
without  complaint  remove :  but  upon  that  they  must  have  a  judg- 
ment. It  is  distinctly  reserved  to  them.  They  are  to  judge,  whether 
he  has  reformed.  As  they  have  a  discretion  as  to  a  minister  already 
appointed,  I  cannot  fail  to  give  the  same  construction  to  the  words, 
where  they  are  to  present  and  allow.  I  think  the  division  very  fair 
between  the  parties.  It  is  not  enough  to  say,  tKat  if  an  improper 
person  is  nominated,  the  ordinary  may  withhold  the  license.  It  is 
not  for  the  lords  of  the  manor  to  nominate  that  person ;  tp  give  him 
the  sanction  of  their  allowance.  The  language  of  the  appointment 
is,  that  approving  the  choice  they  present,  constitute,  and  allow. 
There  is  not  much  control  reserved  to  them,  but  still  there  is  a  de- 
gree of  it  both  in  the  instrument  of  appointment  and  afterwards ; 
which  makes  it  very  different  from  a  mere  donative.  It-  differs 
materially  from  Shirley  v.  UnderhiU :  there  is  more  reserved  to  the 
lords  in  this  case.  I  am  particularly  to  consider,  that  the  lands 
originally  belonged  to  some  charitable  use.  It  is  the  execution  of 
a  trust  for  public  and  charitable  purposes,  to  be  sought  in  this 
Court. 

The  lords  of  the  manor  therefore  have  a  discretion  ;  and  upon 
the  evidence  they  have  exercised  it  very  properly.  It  appears  dis- 
tinctly from  the  evidence,  that  this  person's  general  course  and  habit 
of  life  was  neither  sober,  orderly,  nor  peaceable ;  and  if  the  inter- 
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rogatory  had  been  put  to  the  witnessess  produced  by  him,  I  doubt 
much,  whether  they  would  have  answefed  negatively  to  these  points ; 
whether  he  was  not  frequently  intoxicated,  disorderly,  and  quarrel- 
some :  for  their  evidence  is  thus  qualified  :  <<  for  any  thing 
they  know  *  to  the  contrary."  All  the  evidence,  that  [*82] 
afiects  hia  character,  goes  to  his  conduct,  when  he  was 
officiating  curate  to  Mr.  Neave  ;  who  told  him,  he  should  be  obliged 
to  remove  him ;  and  after  that  he  did  no  public  duty  on  Sunday. 
Under  these  circumstances  I  cannot  estabfish  so  much  of  the  prayer 
of  the  information  as  seeks  to  compel  the  Defendants  to  approve 
and  allow  the  relator:  I  cannot  establish  the  right  of  the  other 
gentleman  ;  and  must  upon  the  rest  of  the  prayer  order  the  inhabi- 
habitants  to  proceed  to  a  new  election. 

The  decree  was,  that  the  bill  as  against  the  Bishop  of  Norwich, 
Marshall,  and  Walker,  should  be  dismissed  with  costs:  that  so 
much  of  the  bill,  as  seeks  to  compel  the  Marquis  of  Stafford  and 
Mr  Giffard  to  allow  and  approve  the  Plaintiff as  a  proper  per- 
son to  be  licensed  to  perform  the  duty  of  priest,  minister  or  curate, 
of  the  chapel  of  WiUenhall,  should  be  also  dismissed ;  and  it  was 
mdered  that  the  inhabitants,  being  sufficient  householders .  and 
having  lands  of  inheritance,  whether  freehold  or.  copyhold,  within 
the  township  of  WiUenhall,  should  proceed  to  a  new  election  of  a 
minister,  to  be  by  them  nominated  to  the  Defendants  Lord  Stafford 
and  Thomas  Giffiurd,  lords  of  the  manor,  for  their  allowance  and 
approbation ;  and  that  the  poll  should  be  taken  by  the  steward  of 
the  manor  at  such  time  within  a  month  as  he  should  appoint,  giving 
a  week's  notice.  An  inquiry  was  directed,  who  is  the  heir  at  law 
of  the  surviving  feoffee  of  the  charity,  in  whom  the  same  is  vested, 
and  who  has  been  in  possession  of  the  estate  and  has  let  tlie  same, 
and  from  whom  the  rents  are  to  come  ;  and  costs  and  farther  direc- 
tions were  reserved. 

March  I6ih.  This  cause  came  on  for  &rther  directions.  Another 
election  had  taken  place ;  upon  which  the  same  candidates  again 
offered  themselves ;  and  the  relator  was  elected  by  a  considerable 
majority ;  .the  votes  being  55  to  23.  The  Marquis  of  Stafford  and 
Mr.  Giffiird  still  declined  to  appoint  the  relator. 

Affidavits  of  six  neighboring  clergymen  were  read,  stating  the 
propriety  of  the  relator's  conduct  in  performing  the  duty  of  minister 
of  the  chapel  for  the  last  six  years,  and  also  in  performing  the  duty 
of  two  clergymen  upon  their  occasional  absence^ 

Lord  Chancellor  [Loughborough].  I  think  the  trustees  have 
acted  throughout  with  the  most  perfect  propriety.  They  had  accord- 
ing to  my  conception  of  the  nature  of  this  establishment  a  very 
ample  discretion  reposed  in  them ;  much  more,  I  agree  with  the 
Solicitor  General,  than  the  bishop  has,  where  he  is  to  judge  of  the 
character  of  a  clergyman  in  order  to  grant  a  license.  When  the 
election  was  made  in  1789,  upon  which  this  infinrroation  is  founded, 
notice  was  given  to  the  trustees  of  the  objections  taken  to. this 
gentleman.    They  upon  that  withheU  their  approbation.    That 


83  ATTOBMET  OKNERAL  V.  THE   MARQUIS   OF   STAFFOBD.       [1796. 

produced  the  information ;  and  they  were  called  upon  to  state  their 
reasons  for  withholding  their  approbation,  and  to  give  it.  The 
examination,  that  took  place  upon  that,  satisfied  me,  that  they  had 
done  their  duty,  and  were  well  grounded,  according  to  the  evidence, 
of  the  irregularity  of  his  conduct,  in  disapproving  of  him  ajs  a  cleigy- 
man.  What  has  intervened  since  ?  I  directed  the  inhabitants  to 
proceed  to  a  new  election,  describing  their  qualification,  upon  which 
there  was  some  dispute :  but  nothing  turned  upon  that.  A  hew 
election  took  place.  Suppose  the  inhabitants  had  acquiesced,  and 
another  election  had  taken  place,  and  within  six  years  a  vacancy 
had  happened,  and  the  relator  had  been  elected,  and  that  his  con* 
duct  had  been  so  reformed  as  to  have  efiaced  a  little  his  former 
irregularities.  The  case  would  have  been  very  different  fix>m  that 
election.  There  is  not  a  great  deal  of  difference  between  that  case 
and  the  present.  The  irregularity  imputed  to  him  was  to  the 
general  cast  and  habit  of  his  life.  There  was  no  objection,  I  think, 
to  his  learning.  It  is  hard  to  say,  there  shall  be  no  retrieving  a 
character,  that  has  been  slurred,  by  a  future  good  conduct,  and 
persevering  for  a  considerable  time  in  such  a  course,  as  may  recover 
in  some  d^ree  the  habit,  he  has  lost.  '  The  trustees  certainly  acted 
with  great  propriety  in  referring  it  back  to  me  to  form  a  judgment 
for  them,  which  they  could  not  form  for  themselves  upon  a  matter, 
that  lay  in  evidence,  and  upon  which  a  great  deal  of  evidence  was 
heard.  It  would  be  strong,  if  I  was  acting  as  a  private  trustee,  but 
much  more  sitting  here,  if  I  was  to  say,  no  regard  was  to  be  paid  to 
the  testimony,  first  of  the  inhabitants.  I  could  not  hold,  that  a 
clergyman  in  possession  of  his  orders  and  not  under  any  ecclesias- 
tical disability  was  incapable  of  being  elected.  But  he  went  under 
all  possible  disadvantages  to  a  new  election ;  the  impression  of  all 
the  evidence,  that  had  been  given  against  him,  and  the  effect  it  had 
had  to  set  aside  the  former  election.     Notwithstanding  that,  55  to 

23  of  the  inhabitants  gave  their  testimony  in  his  favor  by 
[*84]       again  electing  him.     There  may  be  *  party  and  obstinacy 

in  it :  but  there  may  be  also  a  satisfaction  in  their  minds, 
that  they  were  supporting  the  character  of  a  man,  who  had  retrieved 
his  character  by  a  more  regular  course  of  life.  According  to  the 
account  given  he  had  Elbnse  enough  to  conduct  himself  weU,  if  he 
had  resolution  to  keep  himself  sober.  In  addition  to  this  he  hsid  the 
testimony  of  six  neighboring  cleigymen  to  the  propriety  of  his  con- 
duct as  a  clergyman.  If  that  is  done  carelessly  and  without  sufiicient 
knowledge,  it  is  a  great  derogation  from  their  own  character.  There- 
fore it  is  necessary,  that  I  should  examine  a  little  their  affidavits. 
There  is  so  great  a  number,  that  I  cannot  suppose  they  were  misled, 
or  had  any  partial  views  to  bias  their  judgment ;  as  that  they  were 
his  companions.  The  very  case  has  happened  to  me.  I  had  a 
clergyman  recommended  to  me  by  a  recommendation,  I  was  bound 
to  consider  as  a  command.  It  was  a  case  of  distress ;  and  I  thought 
it  my  duty  to  give  him  the  first  living  I  could,  and  to  inquire  into 
his  character.     I  wrote  to  the  archdeacon ;  who  in  answer  said,  he 

VOL.  III.  6* 
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did  not  know  much  of  him ;  as  he  lived  at  a  distance ;  but  that  he 
had  received  a  reprimand  from  the  bishop  of  the  diocese  for  a 
very  great  ecclesiastical  irregularity.  I  did  not  therefore  give  him 
the  living.  Afterwards  I  had  a  letter  from  the  same  gentleman ; 
saying,  he  was  very  sorry  he  had  written  to  me,  as  the  party  had 
since  behaved  in  the  most  exemplary  manner.  The  period  was 
about  six  years.  I  had  also  a  letter  from  the  bishop,  saying,  he 
had  received  that  reprimand  for  an  offence,  of  which  he  had  un- 
doubtedly been  guilty ;  but  that  it  had  a  very  good  effect ;  and  I 
had  also  an  excellent  character  of  the  man  from  the  inhabitants.  In 
consequence  I  gave  him  a  better  living  than  he  would  have  had  at 
the  time. 

March  Idth.  Lord  Chancellor  [Louohborouoh].  I  am  per- 
fectly justified  by  the  countenance,  that  the  clergy  of  the  neighbor- 
hood have  given  to  the  relator,  and  the  strong  fact,  that  for  the  course 
of  the  last  six  years  he  has  not  only  dischaiged  the  duty  of  minister  of 
this  chapel,  which  by  the  bye  he  was  pennitted  to  discharge,  but  in  aid 
cf  two  clergymen,  he  has  very  much  to  their  satisfaction  discharged 
their  duty  upon  their  occasional  absence,  and  discharged  the  painful 
part  of  it,  in  attending  uppn  the  sick,  &c.  very  much  to  the  satis- 
faction of  them  and  the  parishioners.  Under  the  circumstances  it 
would  be  too  strong  to  pronounce,  that,  whatever  they  may  have 
been,  his  conduct  and  character  are  not  now  such,  that  I  ought  to 
concur  with  the  wishes  of  the  inhabitants.  I  should  find 
great  difficulty  in  confirming  the  *  election  of  Mr.  Haydn.  [*  85] 
Let  the  decree  state  the  affidavits,  and  that  in  consequence 
of  the  affidavits  in  support  <^  his  character  and  his  conduct  since 
in  performance  of  the  duty  of  the  chapel  of  WiUenhaB,  I  declare 
him  a  person  deserving  the  approbation  of  the  trustees. 

Trz  liqaidaled  stipend  of  an  elective  minister  or  evrate  is  in  the  nature  of  a 
charity,  and  an  information  may  be  maintained  in  respect  of  such  stipend  and 
election.  Momey  General  v.  ^ewcombe^  14  Yes.  7 ;  Momeu  General  v.  Parker^ 
1  Yes.  Sen.  43.  But  the  Court  of  Cbanceiy  is  not  to  be  caUed  upon,  under  the 
color  of  regulating  a  charity,  to  make  regulations  which  would  destroy  the  exercise 
of  clear  ri^ts.  Momey  General  v.  JVeu«om6e,  14  Yes.  11.  And  it  does  not  fol- 
low, that  because  one,  or  even  two,  void  elections,  to  an  office  founded  bv  charita- 
ble endowment,  may  have  taken  place,  therefore  the  Lord  Chancellor,  when  exer- 
cising the  visitatorial  power  of  tiie  Crown,  may  himself  make  the  appointment; 
thott^  it  may  be  fit  to  direct  a  reference  to  the  Attorney  General  to  consider  and 
report  what  directions  or  alterations  touching  the  mode  and  riefat  of  election  and 
ai^intment  are  proper  to  be  made.  Momof  General  v.  maekj  11  Yes.  193. 
For  there  is  no  doubt  that  the  parties  to  whom,  in  the  first  instance,  the  right  of 
nomination  belongs,  may  forfeit  it,  by  corruptly  or  improperly  *  nominating  unfit 
persons,  or  by  neglecting  lo  make  anv  nomination  within  due  time  after  notice 
of  a  vacancy.  Ji&mey  General  v.  LaghjS  P.  Wms.  146,  a  The  Court  will  not 
allow  the  principal  object  of  the  endowment  to  be  disappointed  by  the  obstinacy, 
or  the  neglect,  of  the  parties  who  ou^t  to  recommend  or  appoint  Momey  Gen- 
end  V.  Boutt6ee,  2  Yes.  Jun.  38a  As  to  the  effi^^  which  usage  may  have  upon 
the  right  of  electing  assistant  parochial  ministers ;  see  Momey  General  v.  Sooft, 
1  Yes.  Sen.  415. 
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SCUDAMORE,  Ex  parte. 

[1796,  March  23.] 

Sbcuritt  made  by  a  debtor  insolvent,  his  effects  under  execntkm,  and  not  two 
months  before  bankraptcy,  upon  a  previous  amilication  of  a  creditor  ignorant  of 
those  circumstances.  The  Lord  Cnancellor  thought  it  valid ;  but  peimitted  the 
assignees  to  bring  an  action,  (a) 

Delivery  of  effects  in  contemplation  of  bankruptcy  to  a  creditor,  though  standing 
perfectly  bonafde^  is  bad  if  voluntary  and  without  prawuie,  (6)  [p.  88.] 

The  partnership  between  Shepherd  and  Williams,  attorneys,  was 
dissolved  at  the  request  of  Williams  on  the  dd  of  November,  1794. 
Shepherd  was  indebted  to  Haverfield  to  the  amount  of  505/.  lbs. 
8d.  received  by  him  for  the  use  of  Haverfield,  to  redeem  annuities 
granted  by  him ;  which  Shepherd  falsely  represented  to  have  been 
done,  Haverfield  hearing  of  the  dissolution  of  partnership  went 
about  the  3d  of  November  to  Williams  to  know,  what  steps  he 
should  take  to  recover  or  secure  his  debt.  Williams  advised  him 
not  to  proceed  against  Shepherd,  but  to  endeavor  to  get  some  good 
security  from  him,  and  suggested  an  assignment  of  Shepherd's  share 
of  the  outstanding  partnership  debts  as  the  only  means  he  knew  of 
to  secure  the  said  debt :  but  Williams  declined  to  interfere  in  the 
business  without  the  approbation  of  Shepherd.  Upon  this  Haver- 
field immediately  went  to  Shepherd,  and  requested  to  have  such  as- 
signment ;  which  Shepherd  readily  promised ;  saying  he  would 
speak  to  Williams  and  get  the  assignment  executed  and  deliver  it 
to  Williams  ;  upon  whi<^  promise  Haverfield  left  London.  About 
the  25th  of  November,  Williams  received  a  message  from  the  soli- 
citor to  Miss  Osborne,  informing  him,  that  Shepherd  was  indebted 
to  her,  and  had  assigned  a  mortgage  as  security,  and  had  agreed  for 
farther  security  to  assign  his  share  of  the  partnership  debts  to  her, 
and  desiring  to  know,  whether  Williams  had  any  objection :  who  in 
answer  said,  he  had  no  objection ;  but  he  understood,  Haverfield 
either  had  or  was  to  have  the  first  security  upon  the  said  share  of 
the  partnership  debts.  Upon  the  29th  of  November,  Williams  re- 
ceived from  Miss  Osborne's  solicitor  a  letter  of  Attorney  from  Shep- 
herd to  Williams  to  receive  all  debts  due  to  the  partnership,  in  trust, 

in  the  first  place  to  pay  Haverfield's  debt,  and  then  Miss 
[♦86]       Osborne's.    *In   the  beginning  of  December,  Williams 

sent  to  inform  Haverfield,  that  he  had  received  from  Shep- 
herd a  letter  of  attorney  to  secure  the  payment  of  Haverfield's 
debt.  The  letter  of  attorney  was  dated  the  27th  of  November, 
1794.     It  recited  the  partnership  between  Shepherd  and  Williams, 

(a)  IktmeU  v.  MUcheU,  6  Law  Reporter,  16 ;  /n  rt  Pearoe,  Id.  261 ;  Inre  Rowdly 
Id.  298;  Wakefield  v.  Hayt,  5  Id.  309;  /n  iv  BaiUy,  Id.  320;  /n  y«  Roberimn,  Id. 
tlQi.  Sec  also  Phanix  v.  Ingraham^  5  Johns.  412;  United  States  v.  AtfUf,  Wal- 
lace, 13. 

(b)  Locke  V.  }yinmng,  3  Mass.  325 ;  Ogden  v.  Jaekson^  1  Johns.  370 ;  MeMtn- 
omy,  3  Johns.  71. 
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the  debt  to  Haverfield  from  Shepherd,  2200/.  due  from  him  to 
Wood  by  mortgage,  bond  and  judgment,  and  434/.  125.  5d.  with 
interest,  due  to  Miss  Osborne  upon  bond  for  money  received  by  him 
to  her  use,  and  that  Shepherd  had  directed  Tunstall  to  pay  money 
due  from  him  in  dischaige  of  Miss  Osborne's  debt,  and  that  as  a 
farther  security  he  proposed  to  empower  Williams  to  collect  the 
partnership  debts,  in  trust  in  the  first  place  to  pay  Haverfield,  next 
Miss  Osborne,  and  to  pay  the  surplus  to  Shepherd :  it  then  proceed* 
ed  in  the  common  form  to  constitute  Williams  attorney  for  the  said 
purpose.  Upon  the  6th  of  November  an  execution  against  the  ef- 
fects of  Shepherd  for  2100/.  was  executed,  and  remained  in  force 
till  the  20th  of  December.  Upon  searching  the  office  it  appeared 
that  on  the  19th  of  December  there  were  various  executions  against 
him  for  great  sums.  In  January,  1795,  a  commission  of  bankruptcy 
issued  against  him.  The  assignees  under  that  commission  presented 
this  petition,  chai^ng,  that  the  trust  for  Haverfield  was  to  give  him 
a  fraudulent  preference,  and  praying,  that  Williams  might  be  ordered 
to  pay  to  them  the  sum  of  535/.  I4s.  9 J.,  in  his  hands  on  account 
of  Shepherd's  share  of  the  partnership  debts,  and  what  he  might  in 
future  receive  upon  the  same  account 

Miss  Osborne  being  satisfied  with  her  other  security  gave  up  her 
claim  upon  the  partnership  debts. 

Haverfield  by  his  affidavit  stated,  that  when  he  left  London,  he 
supposed  the  business  would  be  completed  according  to  the  prom- 
ise, he  had  from  Shepherd,  in  whom  for  many  yecu's  he  had  perfect 
confidence ;  and  neither  at  that  time  nor  till  about  the  middle  of 
December  had  he  the  least  idea  or  apprehension  of  Shepherd's  being 
in  a  state  of  insolvency  ;  that  for  those  reasons  he  made  no  partic- 
ular inquiry  from  either  Shepherd  or  Williams  upon  the  subject ; 
and  that  he  did  not  see  either  of  them  till  the  beginning  of  Decem- 
ber ;  when  Williams  sent  to  inform  him,  that  he  had  received  the 
letter  of  attorney. 

Williams  by  his  affidavit  represented,  that  he  dissolved  the  partner- 
ship on  finding,  that  Shepherd  was  engaged  in  numerous  money 
transactions,  to  which  he  was  kept  a  stranger ;  that  he  knew.  Shep- 
herd's afiairs  were  in  an  embarrassed  state ;  but  did  not  know  or 
believe,  that  he  was  insolvent ;  Shepherd  always  assuring  him,  that 
when  his  debts  should  be  collected,  he  should  have  amply  sufficient 
to  satisfy  all  his  creditors. 

Attorney  Generaly  [Sir  John  Scott]  for  the  Petition.  The  bank- 
rupt had  nothing  but  what  should  be  coming  to  him  from  the  debts  due 
to  the  partnership.  An  assignment  therefore  of  that  would  have  been 
fraudulent  and  an  act  of  bankruptcy :  but  the  utmost  this  amounts  to 
is  a  power  of  attorney  to  receive  the  debts ;  which  has  never  been  held 
to  give  a  lien  to  cut  out  every  other  creditor.  Notwithstanding  all 
the  decisions  in  the  Courts  of  law  upon  this  subject,  and  though 
Lord  Mansfield  said,  the  whole  law  would  be  a  dead  letter,  if  a  trad^ 
er' knowing  the  consequence  could  do  such  an  act  as  this,  Lord 
Thurlow  certainly  has  very  often  said,  he  could  not  conceive,  how 
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those  cases  could  be  supported  at  all ;  though  they  had  been  law 
for  30  years.  In  this  instance  there  was  an  execution  in  the  house 
for  12002.  at  the  time. 

Solicitor  General^  [Sir  JohnM%tford\  i^nst  the  Petition  There 
can  be  no  imputation  on  the  creditor  for  pressing :  so  far  from  that, 
the  reason  is,  that  he  understands,  the  man's  affairs  are  in  disorder. 
It  has  been  very  recently  decided,  that  a  letter  of  attorney  as  securi- 
ty for  a  debt  constitutes  a  lien,  and  was  not  revoked  by  the  death  of 
the  party ;  but  the  executor  was  bound  to  pay  the  money  to  the  cred- 
itor. Yeaies  v.  Groves,  ante,  Vol.  I.  280,  is  much  stronger  than 
this  case.  Where  the  security  has  been  held  void,  it  has  always 
been,  where  the  act  was  done  in  direct  contemplation  of  both  par- 
ties, that  a  bankruptcy  should  follow,  or  of  the  bankrupt  alone  intend- 
ing a  fraudulent  preference ;  as  in  Harmon  v.  Fisher,  Cowp.  1 17, 
but  if  it  is  fair  and  hmiorable,  the  fact  of  insolvency  at  the  time, 
even  if  known  by  the  creditor,  will  not  vitiate  it.  This  debt  does 
not  arise  from  contract,  but  from  great  misconduct  by  the  bankrupt. 
Debts  paid  or  securities  given  by  traders  in  distressed  circumstan- 
ces are  mostly  paid  under  the  impression  of  the  creditor,  that  the 
debtor  is  in  a  situation,  that  makes  such  a  step  necessary.  The  re- 
sult of  deciding  that  a  creditor  cannot  hold  any  security  from  a  per- 
son, who  becomes  a  bankrupt,  unless  given  under  pro- 
[*88]  cess  of  law,  will  be,  *  that  the  creditor  cannot  forbear  im- 
mediately taking  the  most  violent  steps. 

Lord  Chancellor  [Loughborough].  I  do  not  controvert  the 
doctrine,  which  appears  to  have  been  disapproved  by  Lord  Thur- 
low :  but  it  is  a  nice  doctrine :  and  I  do  not  feel  any  inclination  to 
extend  it.  One  feels  little  difficulty  to  accede  to  it,  where  a  person 
about  to  commit  an  act  of  bankruptcy,  knowing  he  has  a  very  little 
time  to  stand,  voluntarily,  without  any  pressure,  delivers  over  effects 
to  a  particular  creditor.  Though  the  creditor  stands  perfectly  bona 
fide,  yet  the  debtor  undertaking  under  those  circumstances  to  make 
that  disposition,  it  ought  not  to  prevail.  But  if  you  go  by  extension 
to  apply  that  to  this  case,  which  is  nothing  more  than  that  the  act  has 
been  followed  by  a  bankruptcy,  you  render  it  impossible  for  any  man 
in  the  common  course  of  business  to  transact  with  a  person  liable 
to  the  bankrupt  laws.  It  is  not  necessary  absolutely  to  have  a 
bailiff  in  the  man's  presence  to  induce  him  to  do  the  act.  The 
creditor  comes  with  a  pressing  demand  upon  the  feelings  and  con- 
science of  the  man.  He  presses  for  a  security.  The  debtor  gives 
him  a  particular  security.  Suppose  in  this  case  it  was  a  mortgage : 
I  cannot  omceive  any  ground  to  defeat  it.  The  petitioners  rely  up- 
on the  nature  of  the  security  ;  a  letter  of  attorney  to  receive  debts 
generally.  That  is  a  circumstance.  It  approaches  a  little  nearer  to 
contemplation  of  bankruptcy :  but  I  do  not  think  it  sufficient.  I 
cannot  take  it  for  granted,  he  had  nothing  but  his  share  of  the 
debts  due  to  the  partnership.  You  are  applying  on  behalf  of  the 
assignees  desiring  me  to  direct  the  money  to  be  paid  over.  I  do 
not  think,  I  can  make  that  order.     If  you  can  recover  it,  you  may. 
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My  opinion  inclines  upon  the  facts  before  me,  that  Haverfield  is 
right.  Let  an  action  be  brought  against  Haverfield,  if  the  parties 
shall  think  proper.  

With  respect  to  pajrments  made,  or  eecurities  for  just  debts  given,  by  an  in- 
solveBt  on  the  eve  of  his  bankruptcy,  the  material  question  viU  oe,  whether  the 
payment  was  made,  or  securil^  given,  by  the  debtor  voluntarily,  with  an  intent  to 
give  a  preference  to  a  particular  creditor,  (which  would  be  fraudulent  and  void,) 
or,  whether  it  was  made  in  consequence  of  the  pressing  importunity  of  the  cred- 
itor ;  for  then  actual  payments,  at  all  events,  would  be  valid,  and  could  not  be 
recalled.  Fi^wn  v.  Sharptj  5  Taunt  545 ;  Poland  v.  Glyn,  2  Dowl.  &  Ryl. 
312;  Stat  6  C^o.  IV.  c.  16,  s.  82.  The  object  of  the  debtor,  under  such  circum- 
stances, plainly  is,  not  to  give  a  preference,  but  to  deliver  himself.  Harmon  v. 
Aaftor,  Cowp.  123.  And  it  should  seem,  this  consideration  would  be  sufficient  to 
bring  Uie  transaction  within  the  benefit  of  the  exception  contained  in  the  73d  sec- 
tion of  the  before-cited  consolidated  Bankrupt  Act. 
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STACKPOLE  V.  BEAUMONT. 
[1796,  April  14, 15.] 

Condition  in  restraint  of  marriage  under  twenty-one  withont  consent  of  trustees 
established  both  as  to  a  rent-c£u'gre  out  of  real  estate  and  a  personal  legacy.  {a\ 

Testator  devised  his  real  estates  to  ue  eldest  of  his  three  natural  daughters  ana 
her  husband  for  their  joint  lives  and^that  of  the  survivor;  remainder  to  her 
sons  successively  in  tail  male ;  remainder  to  the  second  and  her  husband  and 
issue  male  in  the  same  manner ;  remainder  to  the  youngest,  or  such  person  as 
she  should  first  many,  (if  under  twenty-one,  with  consent  of  trustees,)  for  their 
joint  lives  and  that  of  the  survivor,  with  similar  remainders:  he  also  save  a 
ront-charffe  limited  in  the  same  manner  to  the  second,  her  husband  ana  issue 
male;  and  gave  a  similar  rent-charge  to  the  youngest,  until  she  shall  many 
(under  and  with  the  restriction  above-mentioned)  or  for  her  life ;  and  when  she 
shall  many  as  aforesaid,  upon  the  same  trusts ;  and  having  given  the  second 
10,000^  on  her  maniage  he  gave  the  youngest  a  legacy  of  10,00(U.,  payable, 
5000/.  upon  her  marriage  (with  suchicousent  as  afiiresaid)  and  50002.  two  years 
ailer.  Upon  her  marriage  without  consent  the  condition  beinff  established 
against  the  husband  does  not  affect  her  estate  for  life  in  the  rent-charge,  [p.  89.] 

Husband  committed  for  marrying  a  ward  of  the  Court,  and  discharged  under  par- 
ticular circumstances  on  undertaking  to  make  a  settlement,  was  held  to  tiiat, 
and  not  permitted  upon  her  consent  to  receive  her  whole  fortune;  namely,  a 
rent-charge  for  life,  [p.  89.] 

Ground  of  the  favor  to  marriage  by  the  civil  law,  (ft)  [p.  96.] 

Husband  claiming  his  wife's  fortune  in  equity;  though  there  was  a  separate  pro- 
vision, the  Comrt,  not  thinking  it  sufficient,  made  m^p  increase  it,  (c)  [p.  98l] 

Sir  Thomas  Blackett  devised  several  real  estates  in  the  coun- 
ties of  Northumberland  and  Durham  to  John  Erasmus  Blackett  and 
Thomas  Cotton  and  the  survivor  and  his  heirs,  upon  trust,  to  the  use 
and  behoof  of  his  nephew  William  Bosville  for  life,  without  impeach- 
ment of  waste ;  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  use  of  such  one  of  the  sons  of  William  Bos- 

(a)  It  is  not  eaay  to  reconcile  all  the  cases  bearing  on  the  subject  of  conditions 
in  restraint  of  marriage.  In  general  terms,  they  are  not  void,  if  they  are  reasona- 
ble in  themselves,  and  do  not  directly  or  virtually  operate  as  an  undue  restraint 
upon  the  freedom  of  marriage.  If  the  condition  is  in  restraint  of  marriage  gener- 
ally, it  will  be  held  utterly  void.  1  Stoiy,  £q.  Jur.  §  280;  Knly  v.  jtfondfc,  3 
Ridgw.  P.  R.  205,  244,  247,  261 ;  1  Fonb.  Eq.  B.  1  ch.  4,  « 10,  note  (g).  And  so  if 
the  condition  is  of  so  rigid  a  nature,  or  so  tied  up  to  peculiar  circumstances,  that 
the  party,  upcni  whom  it  is  to  operate,  is  unreasonably  restrained  in  the  choice  of 
marriage.  Ibid.  As  that  a  child  shall  not  many  until  fifty  years  of  age.  1 
Story,  £q.  Jur.  §  283 ;  or  should  not  marry  without  consent,  or  should  not  marry  a 
man  who  was  not  seised  of  an  estate  in  fee  simple  of  the  clear  yearly  value  of 
500^  lb.  §  280.  But  conditions,  guarding  against  improvident  matches,  espe- 
cially during  infimcy,  or  until  a  certain  age  of  discretion,  or  as  in  the  present 
case,  providing  that  the  party  should  not  many  without  the  consent  of  parents,  or 
trustees,  or  other  persons  specified,  are  recognized  as  valid.  lb.  §  284,  and  Eng- 
lish cases  cited.  Malcolm  v.  (yCaUaghan,  1  Coop.  Temp.  Brough.  73.  For  the 
other  distinctions  on  the  subject,  see  1  Story,  £q.  Jur.  §  278-290 ;  Parsons  v. 
;ft7M/otr,6Mass.  169. 

lb)  This  case  contains  an  interesting  account  of  the  introduction  into  the  Eng- 
lish law  of  the  doctrines  on  restraints  of  maniage. 

(c)  As  to  the  provision  whicli  Courts  of  Equity  will  require  the  husband  to 
make  for  his  wife  out  of  any  sum  to  be  recoven^d  on  her  account ;  see  anUj  note 
((f)  to  Bali  V.  MmUgomry^  2  V.  191. 
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Yille  as  he  should  appoint,  and  of  the  heirs  male  of  the  body  of  such 
son ;  and  for  defiiult  of  appointment,  or  of  such  issue  of  such  son, 
then  to  the  use  of  the  Ist,  2d,  3d,  4th,  and  all  and  every  other  son 
and  sons  of  William  Bosville  and  the  heirs  male  of  their  bodies 
successively ;  and  for  default  of  such  issue,  then  to  the  use  of  Thom- 
as Richard  Beaumont  and  Diana  his  wife ;  "  (one  of  my  natural 
daughters)  "  for  and  during  their  joint  natural  lives  and  the  life  of 
the  surviv<Hr  without  impeachment  of  waste ;  remainder  to  trustees 
to  fweserve  contingent  remainders ;  and  from  and  after  the  decease 
of  the  survivor,  then  to  the  use  of  such  one  son  of  the  body  of  his 
said  daughter  Diana,  as  the  survivor  of  her  and  Thomas  Richard 
Beaumont  should  appoint,  and  of  the  heirs  male  of  the  body  of  such 
son ;  and  for  defiiuit  of  such  appointment,  or  from  and  immediately 
after  the  decease  of  such  son  without  issue  male  of  his  body,  or  in 
case  any  such  shall  be,  who  lives  to  attain  twenty-one,  and  shall 
afterwards  depart  this  life  without  leaving  any  son  or  sons  of  his 
body,  or  such  son  or  sons  shall  also  attain  twenty-one,  and  after- 
wards depart  this  hfe  without  leaving  any  issue  male,  then  to  the  use 
of  the  1st,  2d,  3d,  and  every  other  son  and  sons  of  the  body  of  his 
said  daughter  Diana  by  her  present  or  any  future  husband  success- 
ively, and  of  the  several  and  respective  heirs  male  of  their  bodies ; 
and  for  defieiult  of  such  issue,  or  in  case  any  such  shall  attain  twen- 
ty-one, and  afterwards  die  without  leaving  any  son  or  sons,  or  such 
son  or  sons  should  die  after  twenty-one,  without  leaving 
issue  male,  then  to  the  use  of  *  William  Lee  and  Sophia  [*90] 
his  wife,  ^<  (another  of  my  natural  daughters)  "  for  and 
during  their  joint  lives  and  the  life  of  the  survivor  without  impeach- 
ment of  waste ;  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  and  from  and  after  the  decease  of  the  survivor  of  William 
and  Sophia  Lee,  to  the  use  of  all  and  every  the  son  and  sons  of  the 
body  of  his. said  daughter  S<^hia,  by  her  present  or  any  future  hus- 
band, with  like  power  of  appointment,  and  for  all  such  and  the  like 
estates  and  interest,  and  with  the  like  remainders  and  limitations,  as 
aforesaid  in  relation  to  the  said  Thomas  Richard  Beaumont  and  Di- 
ana his  wife ;  and  for  default  of  such  issue,  or  in  case  of  their  death 
after  attaining  twenty-one  without  leaving  any  son  or  sons,  or  of  the 
death  of  such  son  or  sons  after  twenty-one,  without  leaving  issue 
male,  then  to  the  use  of  Louisa  Wentworth  "  (the  other  of  my  nat- 
ural daughters)  or  such  person,  as  she  shall  first  intermarry  with,  if 
any,  (if  before  she  attain  the  age  of  twenty-one,  by  and  with  the 
consent  and  approbation  of  the  said  John  Erasmus  Blackett  and 
Thomas  Cotton,  or  the  survivor,  and  his  heirs ;  and  which  person 
simll  also  previously  make  a  competent  settlement  upon  her,  my  said 
daughter  Louisa,  by  deed  or  deeds  in  writing,  to  the*  like  approba- 
tion of  the  said  John  Erasmus  Blackett  and  Thomas  Cotton,)  for 
and  during  their  joint  natural  lives,  or  the  life  of  the  survivor  of 
them,  without  impeachment  of  waste ;  and  from  and  after  the  de- 
termination of  that  estate,  then  to  the  use  of  the  said  John  Erasmus 
Blackett  and  Thomas  Cotton  and  the  survivor  of  them,  and  his  heirs, 
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for  and  during  the  life  of  my  said  daugliter  Louisa,  or  any  such  per- 
son as  she  shall  so  first  many,  if  any,  and  the  life  of  the  longer  liver 
of  them,  upon  trust,  to  preserve  contingent  remainders,  and  for  that 
purpose  to  make  entries  or  bring  actions  as  occasion  may  require ; 
but  nevertheless  to  permit  and  suffer  her  my  said  daughter,  or  such 
person  as  she  shall  so  first  marry,  if  any,  and  the  survivor  of  them, 
to  receive  and  take  the  rents,  issues  and  profits,  for  her,  their,  or 
his,  own  use  and  benefit ;"  and  from  and  immediately  after  the  de- 
cease of  the  survivor  of  his  said  daughter,  and  of  such  person  as  she 
should  so  first  marry,  if  any,  then  to  the  use  of  all  and  every  or  any 
the  son  and  sons  of  the  body  of  his  said  daughter  Louisa  by  such 
first  or  any  after-taken  husband,  with  the  like  power  of  appointment, 
and  for  all  such  and  the  like  estates  and  interests,  and  with 
[*91  ]  the  like  remainders  and  limitations  as  aforesaid,  in  *  rela- 
tion as  aforesaid ;  and  for  default  of  such  issue  of  the  body 
of  his  said  daughter  Louisa,  or  in  case  of  their  death  after  attaining 
twenty-one  without  leaving  any  son  or  sons,.or  of  the  death  of  such 
son  or  sons  after  twenty-one  without  leaving  issue  male,  then  to  the 
use  of  Sir  John  Sinclair,  for  life  without  impeachment  of  waste ; 
remainder  to  such  one  of  his  sons  by  his  present  wife  and  for  such 
estates  as  he  shall  appoint ;  in  default  of  appointment  to  his  eldest 
son  in  fee ;  and  as  to  all  other  his  real  estates,  he  devised  them  to 
the  same  trustees,  to  the  use  of  Thomas  Richard  Beaumont  and 
Diana  his  wife,  and  of  the  son  and  sons  of  his  said  daughter  Diana 
and  the  heirs  male  of  such  son  and  sons,  and  of  William  Lee  and 
Sophia  his  wife,  and  the  son  and  sons  of  his  said  daughter  Sophia 
and  the  heirs  male  of  such  son  and  sons,  <'  and  my  said  daughter 
Louisa,  and  such  person  as  she  may  so  marry,  if  any,  as  aforesaid, 
and  of  the  son  and  sons  of  my  said  daughter  Louisa  and  the  heirs 
male  of  the  body  of  such  son  and  sons,  and  of  the  said  Sir  John 
Sinclair,  and  the  son  or  sons  of  the  said  Sir  John  Sinclair  by  his 
said  now  wife,  severally,  respectively  and  successively  "  upon  such 
trusts,  &c.  as  before  declared  concerning  the  estates  before  devised. 
The  testator  then  charged  all  his  real  estates  in  Northumberland 
and  Durham,  except  those  devised  to  his  nephew  Bosville,  with  two 
rentKiharges ;  and  gave  to  John  Cockshutt  and  his  heirs  one  annui- 
ty or  rent-charge  of  3000/.  upon  trust  for  the  use  and  behoof  of 
)v  illiam  Lee  and  Sophia  his  wife,  for  and  during  the  term  of  the 
joint  natural  lives  of  the  said  William  Lee  and  Sophia  his  wife,  and 
the  life  of  the  survivor ;  remainder  to  trustees  to  preserve  contin- 
gent remainders ;  and  from  and  immediately  after  the  decease  of 
the  survivor,  to  the  use  of  all  or  any  one  or  more  of  the  son  and 
sons  of  the  body  of  his  said  daughter  Sophia  and  of  the  son  or  sons 
of  such  son  or  sons,  in  such  shares  and  proportions,  manner  and 
form,  and  for  such  estate  and  estates,  or  chargeable  with  such  sum 
or  sums  of  money  to  the  other  or  others  of  them,  as  the  survivor  of 
William  and  Sophia  Lee  should  appoint :  and  in  default  of  appoint- 
ment, or  as  soon  as  the  estates  appointed  siiall  determine,  and  as  to 
so  much  as  shall  be  unappointed,  to  the  use  of  the  1st,  2d,  3d,  and 
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all  and  every  other  son  and  sons  of  the  body  of  his  said  daughter 
Sophia  by  her  present  or  any  future  husband  severally  and  success- 
ively and  of  the  several  and  respective  heirs  male  of  their 
bodies ;  and  for  default  of  such  issue  *  or  in  case  of  their  [*  92] 
death  after  attaining  twenty-one  without  leaving  any  son 
»or  sons,  or  of  the  death  of  such  son  or  sons  after  twenty-one  with- 
out leaving  issue  male,  or  in  case  William  Lee  and  his  wife  or  either 
of  them  shall  inherit  or  possess  any  of  the  aforesaid  hereditaments 
and  premises  by  the  aforesaid  devises,  then  he  directed  the  said  rent- 
charge  to  sink  into  the  estate  so  charged  with  the  payment  thereof,, 
and  to  be  annihilated ;  and  he  gave  to  John  Cockshutt  and  his  heirs 
another  annuity  or  rent-charge  of  3000/.  upon  trust  for  the  only 
proper  use  and  behoof  of  his  said  daughter  Louisa  Wentworth  and 
her  assigns  <<  until  she  shall  marry  (under  and  with  the  restriction 
above  mentioned)  or  for  and  during  the  term  of  her  natural  life ; 
and  when  and  so  soon  as  she  my  said  daughter  shall  marry  as  afore- 
said," then  upon  such  trusts,  in  like  manner,  and  with  the  Uke  pow- 
ers, for  such  estates  and  interests,  and  with  the  like  remainders  and 
limitations,  and  subject  to  the  same  contingencies  and  annihilations, 
as  before  declared  concerning  and  in  relation  to  the  aforesaid  rent- 
chaige  devised  for  the  benefit  of  Sophia.  He  also  gave  his  daugh- 
ter Louisa  a  legacy  of  10,000/.  ^^  payable  and  to  be  paid  unto  her 
in  manner  following ;  that  is  to  say,  the  sum  of  5000/.  upon  her 
marriage  (with  such  consent  and  approbation  as  aforesaid)  and  the 
sum  of  5000/.  within  two  years  next  afterwards."  He  gave  all  his 
personal  estate  subject  to  his  debts,  legacies,  and  funeral  expenses, 
to  Thomas  Richard  Beaumont ;  and  appointed  him  executor. . 

The  testator  left  three  co-heiresses  at  law.  Two  of  them  had 
small  annuities  by  the  will.     Nothing  was  given  to  the  third. 

Upon  the  marriage  of  Mrs.  Lee  the  testator  had  given  her  10,000/. 

The  trustees  did  not  act  under  this  will ;  and  upon  the  death  of 
the  testator,  Thomas  Richard  Beaumon.t  took  possession  both  of 
the  real  and  personal  estate.  Louisa  Wentworth,  while  an  infant 
and  a  ward  of  the  Court  of  Chancery,  went  to  Scotland  with  Wil- 
liam Stackpole ;  and  they  were  there  married  without  the  consent 
of  the  trustees. 

Mr.  Stackpole  was  commited  to  the  Fleet :  but  being  in  the  army 
he  was  discharged  upon  undertaking  to  make  a  proposal  for  a  set- 
tlement. 

*  The  bill  was  filed  by  Mr.  and  Mrs.  Stackpole  praying,  [*  93] 
that  the  trusts  of  the  will  might  be  executed ;  and  that 
the  Plaintiff  William  Stackpole  in  right  of  his  wife  might  be  declared 
entitled  to  the  rent-charge  of  3000/.  and  to  the  legacy  of  10,000/., 
and  to  have  one  moiety  of  the  legacy  paid  immediately ;  and  that 
it  might.be  referred  to  the  Master  to  receive  a  proposal  for  a  settle- 
ment ;  that  the  accounts  might  be  taken ;  and  that  the  arrears  of 
the  rent-charge  together  with  one  moiety  of  the  legacy  with  interest 
from  the  marriage  mighf  be  directed  to  be  paid  for  tlie  use  of  the 
Plaintiffi,  as  the  Court  should  think  proper;  and  that  the  other 


90  8TACKPOLK   V.  BEAUMOKT.  [1796. 

for  and  during  the  life  of  my  said  daughter  Louisa,  or  any  such  per- 
son as  she  shall  so  first  marry,  if  any,  and  the  life  of  the  longer  Uver 
of  them,  upon  trust,  to  preserve  contingent  remainders,  and  for  that 
purpose  to  make  entries  or  bring  actions  as  occasion  may  require ; 
but  nevertheless  to  permit  and  suffer  her  my  said  daughter,  or  such 
person  as  she  shall  so  first  marry,  if  any,  and  the  survivor  of  them, 
to  receive  and  take  the  rents,  issues  and  profits,  for  her,  their,  or 
his,  own  use  and  benefit ;"  and  from  and  immediately  after  the  de- 
cease of  the  survivor  of  his  said  daughter,  and  of  such  person  as  she 
should  so  first  marry,  if  any,  then  to  the  use  of  all  and  every  or  any 
the  son  and  sons  of  the  body  of  his  said  daughter  Louisa  by  such 
first  or  any  after-taken  husband,  with  the  like  power  of  appointment, 
and  for  all  such  and  the  like  estates  and  interests,  and  with 
[*91  ]  the  like  remainders  and  limitations  as  aforesaid,  in  *  rela- 
tion as  aforesaid ;  and  for  default  of  such  issue  of  the  body 
of  his  said  daughter  Louisa,  or  in  case  of  their  death  after  attaining 
twenty-one  without  leaving  any  son  or  sons,  or  of  the  death  of  such 
son  or  sons  after  twenty-one  without  leaving  issue  male,  then  to  the 
use  of  Sir  John  Sinclair,  for  life  without  impeachment  of  waste ; 
remainder  to  such  one  of  his  sons  by  his  present  wife  and  for  such 
estates  as  he  shall  appoint ;  in  default  of  appointment  to  his  eldest 
son  in  fee ;  and  as  to  all  other  his  real  estates,  he  devised  them  to 
the  same  trustees,  to  the  use  of  Thomas  Richard  Beaumont  and 
Diana  his  wife,  and  of  the  son  and  sons  of  his  said  daughter  C^iana 
and  the  heirs  male  of  such  son  and  sons,  and  of  William  Lee  and 
Sophia  his  wife,  and. the  son  and  sons  of  his  said  daughter  Sophia 
and  the  heirs  male  of  such  son  and  sons,  ''  and  my  said  daughter 
Louisa,  and  such  person  as  she  may  so  marry,  if  any,  as  aforesaid, 
and  of  the  son  and  sons  of  my  said  daughter  Louisa  and  the  heirs 
male  of  the  body  of  such  son  and  sons,  and  of  the  said  Sir  John 
Sinclair,  and  the  son  or  sons  of  the  said  Sir  John  Sinclair  by  his 
said  now  wife,  severally,  respectively  and  successively  "  upon  such 
trusts,  &c.  as  before  declared  concerning  the  estates  before  devised. 
The  testator  then  charged  all  his  real  estates  in  Northumberland 
and  Durham,  except  those  devised  to  his  nephew  Bosville,  with  two 
rent-charges ;  and  gave  to  John  Cockshutt  and  his  heirs  one  annui- 
ty or  rent-charge  of  3000^.  upon  trust  for  the  use  and  behoof  of 
jVilliam  Lee  and  Sophia  his  wife,  for  and  during  the  term  of  the 
joint  natural  lives  of  the  said  William  Lee  and  Sophia  his  wife,  and 
the  life  of  the  survivor ;  remainder  to  trustees  to  preserve  contin- 
gent remainders ;  and  from  and  immediately  after  the  decease  of 
the  survivor,  to  the  use  of  all  or  any  one  or  more  of  the  son  and 
sons  of  the  body  of  his  said  daughter  Sophia  and  of  the  son  or  sons 
of  such  son  or  sons,  in  such  shares  and  proportions,  manner  and 
form,  and  for  such  estate  and  estates,  or  chargeable  with  such  sum 
or  sums  of  money  to  the  other  or  others  of  them,  as  the  survivor  of 
William  and  Sophia  Lee  should  appoint :  and  in  default  of  appoint- 
ment, or  as  soon  as  the  estates  appointed  sfiall  determine,  and  as  to 
so  much  as  shall  be  unappointed,  to  the  use  of  the  1st,  2d,  3d,  and 
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all  and  every  other  son  and  sons  of  the  body  of  his  said  daughter 
Sophia  by  her  present  or  any  future  husband  severally  and  success- 
ively and  of  the  several  and  respective  heirs  male  of  their 
bodies ;  and  for  default  of  such  issue  *  or  in  case  of  their  [^  92] 
death  after  attaining  twenty-one  without  leaving  any  son 
.or  sons,  or  of  the  death  of  such  son  or  sons  after  twenty-one  with- 
out leaving  issue  male,  or  in  case  William  Lee  and  his  wife  or  either 
of  them  shall  inherit  or  possess  any  of  the  aforesaid  hereditaments 
and  premises  by  the  aforesaid  devises,  then  he  directed  the  said  rent- 
charge  to  sink  into  the  estate  so  charged  with  the  payment  thereof,, 
and  to  be  annihilated ;  and  he  gave  to  John  Cockshutt  and  his  heirs 
another  annuity  or  rent-charge  of  3000^.  upon  trust  for  the  only 
proper  use  and  behoof  of  his  said  daughter  Louisa  Wentworth  and 
her  assigns  <<  until  she  shall  marry  (under  and  with  the  restriction 
above  mentioned)  or  for  and  during  the  term  of  her  natural  life ; 
and  when  and  so  soon  as  she  my  said  daughter  shall  marry  as  afore- 
said," then  upon  such  trusts,  in  like  manner,  and  with  the  like  pow- 
ers, for  such  estates  and  interests,  and  with  the  like  remainders  and 
limitations,  and  subject  to  the  same  contingencies  imd  annihilations, 
as  before  declared  concerning  and  in  relation  to  the  aforesaid  rent- 
chaige  devised  for  the  benefit  of  Sophia.  He  also  gave  his  daugh- 
ter Louisa  a  legacy  of  10,000/.  ^<  payable  and  to  be  paid  unto  her 
in  manner  following ;  tliat  is  to  say,  the  sum  of  5000/.  upon  her 
marriage  (with  such  consent  and  approbation  as  aforesaid)  and  the 
sum  of  5000/.  within  two  years  next  afterwards."  He  gave  all  his 
personal  estate  subject  to  his  debts,  legacies,  and  funeral  expenses, 
to  Thomas  Richard  Beaumont;  and  appointed  him  executor. . 

The  testator  left  three  co-heiresses  at  law.  Two  of  them  had 
small  annuities  by  the  will.     Nothing  was  given  to  the  third. 

Upon  the  marriage  of  Mrs.  Lee  the  testator  had  given  her  10,000/. 

The  trustees  did  not  act  under  this  will ;  and  upon  the  death  of 
the  testator,  Thomas  Richard  Beaumoat  took  possession  both  of 
the  real  and  personal  estate.  Louisa  Wentworth,  while  an  infant 
and  a  ward  of  the  Court  of  Chancery,  went  to  Scotland  with  Wil- 
liam Stackpole ;  and  they  were  there  married  without  the  consent 
of  the  trustees. 

Mr.  Stackpole  was  commited  to  the  Fleet :  but  being  in  the  army 
he  was  discharged  upon  undertaking  to  make  a  proposal  for  a  set- 
tlement. , 

*  The  bill  was  filed  by  Mr.  and  Mrs.  Stackpole  praying,  [*  93] 
that  the  trusts  of  the  will  might  be  executed ;  and  that 
the  Plaintifif  William  Stackpole  in  right  of  his  wife  might  be  declared 
entitled  to  the  rent-charge  of  3000/.  and  to  the  legacy  of  10,000/., 
and  to  have  one  moiety  of  the  legacy  paid  immediately ;  and  that 
it  might, be  referred  to  the  Master  to  receive  a  proposal  for  a  settle- 
ment ;  that  the  accounts  might  be  taken ;  and  that  the  arrears  of 
the  rent-charge  together  with  one  moiety  of  the  legacy  with  interest 
from  the  marriage  mighf  be  directed  to  be  paid  for  the  use  of  the 
Plaintiiis,  as  the  Court  should  think  proper;  and  that  the  other 
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moiety  might  be  secured  for  their  benefit  till  the  expiration  of  two 
years  from  their  marriage. 

The  issue  of  the  marriage  was  one  son. 

Mr.  Mansfieldy  Mr.  Chrahamy  Mr.  Crrant,  Mr.  Anstruther,  and  Mr. 
Stanley^  for  the  Plaintifis.  As  to  the  rent-chaige  the  question  is, 
what  the  words  "  so "  and  "  such "  mean.  There  is  nothing  to^ 
induce  the  Court  to  refer  those  to  the  condition,  and  not  to  the  pre- 
ceding words.  If  Mr.  Stackpole  cannot  take,  because  he  does  not 
answer  the  description,  the  alternative  does  not  arise ;  and  therefore 
Mrs.  Stackpole's  estate  for  life  is  absolute ;  and  her  children  by  any 
husband  will  be  entitled  after  her  death.  In  the  event  of  a  mar- 
riage without  consent  the  testator  does  not  take  away  the  provision 
of  his  daughter ;  but  only  excludes  the  husband,  who  has  not  com- 
plied with  the  condition.  Not  meaning  to  punish  his  daughter  he 
could  not  mean  to  punish  the  children  of  the  first  marriage,  and 
carry  it  over  to  the  children  by  a  second  husband.  As  to  the  legacy 
of  10,000/.,  it  is  now  become  a  mere  question  of  authority  ;  for  none 
of  the  cases  can  be  supported  by  solid  reasoning.  This  is  precisely 
one  of  those,  in  which  the  construction  of  this  Court  goes  exactly 
with  the  Civil  Law  and  the  Ecclesiastical  Court,  that  this  condition 
annexed  to  a  personal  legacy  is  only  to  be  considered  as  in  terrorem. 
All  the  authorities  are  in  Scott  v.  Tyler,  2  Bro.  C.  C.  431  (1).  One 
passage  in  the  Digest  puts  an  end  to  the  distinctions  between  conditions 
precedent  and  subsequent :  they  are  equally  void,  if  the  efifect  is  to 
throw  any  limitation  upon  marriage :  '^  Siarhitratu  Titii  Seiant^^enV, 
hares  mens  eijvndum  dato.  Vivo  Titia  etiam  sine  arbitrio  Titii  earn  nti- 
bentem  hgatum  accipere  respondendum  est ;  tamque  kgis  sen- 
[  *  94  ]  tentiam  *  videri ;  ne  quod  omnino  nuptiis  impedimentum  infera- 
tnr^  Dig.  35,  tit.  1, 1.  72.  There  are  many  passages  in 
Godolphin  and  Swinburne,  that  totally  do  away  that  distinction  ;  and 
from  Mr.  Alexander's  argument  in  Scott  v.  Tyler  it  appears  clearly, 
that  Chief  Baron  Comyns,  who  supported  it  in  Harvev  v.  Aston, 
For.  212.  1  Atk.  361.  Com.  726  (2),  was  quite  mistaken  in  the  pas- 
sage he  cited  from  the  civil  law.  This  is  more  fiivorable  than  some 
of  the  cases ;  for  there  is  first  a  positive  absolute  bequest  of  the  leg- 
acy :  but  in  Scott  v.  Tyler  it  was  no  otherwise  given  than  by  the  di- 
rection to  pay.  In  Harvey  v.  Aston  the  charge  was  upon  land,  and 
therefore  to  be  governed  by  the  law  of  England.  In  Reynish  v. 
Martin,  3  Atk.  330,  1  Wils.  130,  and  Wheeler  v.  Bingham,  1  Wils. 
135,  the  legacy  was  established.  Those  cases  were  against  the  bias 
of  Lord  Hardwicke's  mind ;  for  no  man  was  more  desirous  to  pre- 
vent improvident  marriages.  Here  there  is  no  bequest  over.  It  is 
impossible  that  a  general  gift  of  the  personal  estate  can  amount  to  a 
bequest  over  of  a  particular  legacy :  if  so  the  appointment  of  an 
executor  would  do. 

Attorney  General  [Sir  John  Scott],  Solicitor  General  [Sir  John  Mtt- 


1)  2  Dick.  712,  from  Lord  Thurlow's  mss. 
[2)  Willes,  83. 
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yorcl]  and  Mr.  .Rtc&anb,  for  the  Defendants.  Itisclear,Mr8.Stackpole 
IB  entitled  for  her  life  to  the  rent-chaige ;  and  Mr.  Stackpole  has  no 
interest  in  it.  The  question  as  to  the  dhildren  the  Court  will  not  touch 
now. 

The  legacy  is  not  payable.  Utiderwood  v.  Morris  2  Atk.  184, 
was  doubted  by  your  Lordship  in  Hemmingt  y.Munkley^  1  Bro.  C.  C. 
303;  and  Lord  Thurbw  denied  its  authority  (1)  in  Scott  v.  T^ler; 
which  is  decisivey  that  the  character  of  the  legatee  not  being  such  as 
entitles  her,  and  the  restraint  of  marriage  not  being  absolute, 
it  does  not  &11  into  those  cases,  to  which  the  doctrine  of  the  civil  law 
applies.  So  far  is  this  condition  from  being  illegal,  that  the  policy 
of  the  law  approves  it 

Mr.  IV.  ^ar^  for  the  co-heiresses  at  law,  contended,  that  they 
could  not  be  disinherited  without  express  words  or  necessary  impli- 
cation ;  therefore  under  this  will  Mrs.  Stackpole  took  no  estate  in  the 
rent-charge ;  the  condition  in  the  parenthesis  extending  to  her  interest. 

Lord  Chancellor  [Louohboaouoh].  There  is  nothing  before 
me  now  for  determination,  except  the  provision  to  be  made  for  Mrs. 
Stackpole  by  a  proposal  to  be  made  by  her  husband,  and  the  ques- 
tion upon  the  legacy.  As  to  the  children,  it  is  not  proper  for  the 
Court  to  make  a  declaration  upon  what  will  be  the  construction  in  cases 
that  have  not  happened,  and  as  to  which  perhaps  no  question  may  arise. 

It  is  very  clear,  that  Mrs.  Stackpole  is  entitled  for  her  life  to  this 
rent-charge  of  3000/.  a  year.  The  construction  cannot  depend  upon 
the  parenthesis  inserted  by  the  person,  who  drew  the  will.  It  is  im- 
possible from  any  words  to  aigue,  that  Mr.  Stackpole  can  have  a  life 
estate  in  that  rent-charge  ;  and  it  goes  contrary  to  my  idea  of  the 
clear  intention  of  the  testator.  Though  the  person,  who  drew  the 
will,  has  a  very  unfortunate  style,  and  it  is  very  confused  and  perplexed, 
I  have  seldom  met  with  a  wUl,  in  which  the  intention  was  more  per- 
spicuous. He  meant,  as  far  as  circumstances  would  bear  it,  to  put 
Louisa  precisely  upon  the  same  footing  as  Sophia ;  treating  them 
both  as  younger  children.  Mrs.  Lee  upon  her  marriage  had  10,000/. 
He  gave  to  her  and  her  husband,  whom  he  knew,  a  rent-chaige 
jointly  for  their  lives,  and  the  life  of  the  survivor,  with 
remainders  to  her  children.  *  By  words  of  reference  des-  [*  95] 
cribing  the  particular  provision  necessary  according  to  the 
circumstances,  in  which  he  foresaw  he  should  leave  Louisa,  he 
directs  a  settlement  for  her  by  reference  to  the  rent-charge  for  Mrs. 
Lee.  He  meant  to  guard  agunst  her  marriage  under  age  without 
consent  of  the  persons,  he  meant  to  make  her  guardians.  He  meant 
to  impose  upon  them  the  necessity  of  finding  the  husband,  he  des- 
cribed for  her;  and  in  the  event  of  her  marrying  such  a  person  he 
gives  him  the  same  estate  that  he  had  given  to  Mr.  Lee.  In  all 
other  respects  he  puts  her  upon  exactly  the  same  footing  as  Mrs. 
Lee.    Any  second  husband  would  no  more  have  been  entitled  to 

(1)  Mr.  Sanders  in  bis  edition  of  Atkyns  states,  that  the  report  of  Underwood  v. 
Morrii  agrees  with  the  Register's  Book. 
VOL.  III.  7 
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this  life  estate  than  any  second  hasband  oi  Mrs.  Lee  to  the  estate, 
he  had  given  to  Mr.  Lee.  Therefore  Mrs.  Stackpde  is  entitled  to 
the  rent-charge  for  her  life ;  and  her  husband  must  lay  a  proposal 
before  the  Master. 

As  to  the  legacy,  this  has  been  long  vexQta  quutio.  It  is  impos- 
sible to  reconcile  the  authorities,  or  range  them  under  one  sensible, 
plain,  general  rule.    There  can  be  no  ground  in  the  construction 

of  legacies  for  a  distinction  between  legacies  out  of 
[*  96]       *  personal  and  out  of  real  estate.     The  construction  ought 

to  be  precisely  the  same.  I  do  not  see  more  importance 
in  reality  in  the  distinction  between  conditions  precedent  and  subse- 
quent. The  case  of  all  these  questions  is  plainly  this.  In  deciding 
questions,  that  arise  upon  legacies  out  of  land,  ^e  Court  very  prop- 
erly followed  the  rule,  that  the  common  law  prescribes,  and  com- 
mon sense  supports,  to  hold  the  condition  binding,  where  it  is  not 
illegal.  Where  it  is  illegal,  the  condition  would  be  rejected,  and  the 
gift  pure.  When  the  rule  came  to  be  appUed  to  personal  estate, 
the  Court  felt  the  difficulty  upon  the  supposition,  that  the  Ecclesias- 
tical Court  had  adopted  a  positive  rule  from  the  civil  law  upon  lega- 
tory questions ;  and  the  inconvenience  of  proceeding  by  a  different 
rule  in  the  concurrent  jurisdiction,  (it  is  not  right  to  call  it  so)  in  the 
resort  to  this  Court  instead  of  the  Ecclesiastical  Court,  upon  lega- 
tory questions,  which  after  the  Restoration  was  very  frequent,  in  the 
beginning  embarrassed  the  Court.  Distinction  upon  distinction  was 
taken  to  get  out  of  the  supposed  difficulty.  How  it  should  ever 
have  come  to  be  a  rule  of  decision  in  the  Ecclesiastical  Court  is  im- 
possible to  be  accounted  for,  but  upon  this  circumstance,  that  in  the 
unenlightened  ages,  soon  after  the  revival  of  Letters,  there  was  a 
blind  superstitious  adherence  to  the  text  of  the  civil  law.  They 
never  reasoned ;  but  only  looked  into  the  books,  and  transferred  the 
rule,  without  weighing  the  circumstances,  as  positive  rules  to  guide 
them.  It  is  beyond  imagination  except  from  that  circumstance,  how 
in  a  Christian  country  they  should  have  adopted  the  rule  of  the 
Roman  law  with  regard  to  conditions  as  to  marriage  (I). 

First,  where  there  is  an  absolute  unlimited  liberty  of  divorce,  all 
rules  as  to  marriage  are  inapplicable  to  a  system  of  religion  and  law, 
where  divorce  is  not  permitted.  Next  the  favor  to  marriage,  and 
the  objection  to  the  restraint  of  it,  was  a  mere  political  regulation 
applicable  to  the  circumstances  of  the  Roman  Empire  at  timt  time 
and  inapplicable  to  other  countries.  After  the  civil  war  the  depop- 
ulation occasioned  by  it  led  to  habits  of  celibacy.  In  the  time  of 
Augustus  the  Julian  law,  which  went  too  far,  and  was  corrected  by 
the  Lex  Papia  Popptsa^  not  only  offered  encouragement  to  marriage, 
but  laid  heavy  impositions  upon  celibacy.  That  being  established  as 
a  rule  in  restraint  of  celibacy  (it  is  an  odd  expression)  and  for  the 
encouragement  of  all  persons,  who  would  contract  marriage,  it  ne- 
cessarily followed,  that  no  person  could  act  contrary  to  it  by  impos- 

(1)  See  the  jadgmeDt  in  Peane  v.  Z^ornon,  /wif,  139. 
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kig  lestnints  directly  oontnury  to  the  law.  Therefoie  it  became 
a  rale  of  constraction, .  that  these  conditions  were  null.  It  is 
difficult  to  apply  that  to  a  country,  where  there  is  no  law  to 
restrain  individuals  from  exercising  their  own  discreticm  as  to 
the  time  and  circumstances  of  the  marriage,  their  children  or 
objects  of  bounty  may  contract.  It  is  perfectly  impossible  now, 
whatever  it  might  have  been  formerly,  to  apply  that  doctrine,  not  to 
lay  conditions  to  restrain  marriage  under  the  age  of  twenty-one  to 
ihe  law  of  England  ;  for  it  is  directly  contrary  to  the  political  law 
of  the  country.  There  can  be  no  marriage  under  the  age  of  twen- 
ty-one without  the  consent  of  the  parent  (1). 

This  testator  places  trustees  in  the  room  of  a  parent ;  and  gives 
quoad  the  marriage  the  authority  to  them.  I  am  now  called  upon 
to  pronounce,  that  this  condition  is  bad,  because  it  is  illegal  to  im- 
pose a  condition  in  restraint  of  marriage.  What :  illegal  here  ?  I 
have  committed  this  gentleman  for  marrying  without  consent  It  is 
impossible  to  say,  that  a  condition  has  any  stamp  of  ill^;ality,  im- 
policy, or  impropriety,  that  does  no  more  than  add  an  extension  of 
bounty  to  induce  them  to  do  that,  which  neglecting  to  do  the  hus- 
band becomes  an  object  of  the  censure  of  this  Court  and  liable  to 
punishment  Therefore  I  am  perfectly  free  in  this  Court  in  a  case, 
where  the  condition  only  operates  up  to  the  age  of  twenty-one,  and 
requires  no  more  than  the  general  policy  of  the  law  and  coui^  of 
this  Court  hold  to  be  proper,  to  say,  there  is  nothing  illegal  in  such 
a  condition ;  and  therefore  not  to  determine,  that  this  legacy,  which 
the  testator  directs  to  be  paid  only  under  certain  circumstances,  shall 
be  paid,  not  only  though  those  circumstances  have  not  happened, 
but  where  every  thing  has  been  done  directly  in  opposition  to  and 
in  defiance  of  the  directions  of  the  will.  Confined  therefore  to 
such  cases,  where  the  restraint  operates  only  up  to  the  age,  till 
which  by  the  law  and  policy  of  the  country  consent  is  necessary,  I 
have  no  difficulty  to  say,  there  is  no  authority  to  lead  the  Court  to 
pronounce  a  proposition  so  repugnant  to  that  law,  as  that  such  a 
condition  is  invalid. 

In  Scott  V.  Tifler^  there  is  a  very  accurate  though  not  a  very  ex- 
tended opinion  of  Lord  Thurlow  (2),  which  carries  conviction  along 
with  it  The  question  is  not,  whether  any  forfeitive  has  been  incur- 
red ;  but  whether  the  parties,  to  whom  the  legacy  is  given,  have  put 
themselves  in  a  situation  to  answer  that  description  of  the  person  to 
take.  There  is  no  gift  here  but  in  the  direction  to  pay ;  for  I  can- 
not stop  in  the  middle  of  a  sentence.  He  gives  her  10,0002. :  that 
is  in  effect  two  sums  of  bOOOL  one,  payable  upon  her  mar- 
riage with  consent.  She  has  not  married  *  with  consent.  [*  98] 
She  has  married  without  it.  Can  she  claim  the  5000/. 
under  the  will  ?  I  do  not  see  the  great  importance  of  the  distinc- 
tion upon  a  bequest  over  of  the  legacy.     It  is  one  of  the  points 

(1)  Statute  26  Gea  II.  c.  33. 

(2)  Lord  Thurlow's  iudgment,  from  his  Lordship's  own  manuscript,  has  been 
since  published,  2  Dick.  7X2. 
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A  LiHiTATiON  of  peisonal  nroperty  after  a  disposition,  that  would  ndse  an  intail 
express  or  implied  in  real  estate,  is  void ;  and  the  peison,  who  would  be  tenant 
in  tail,  takes  the  absolute  interest  (a) 

William  Williams  by  his  will  disposed  thus :  '^  I  give  and  be- 
,  queath  all  my  property  real  and  personal  to  be  divided  equally 
between  my  daughter  Mary  Williams  and  my  daughter  in  law 
Catherine  Jennings  excepting  two  farms  in  the  county  of  Cardigan ; " 
which  he  described  and  then  proceeded  thus :  ^^  I  mean,  that  I  give 
and  bequeath  and  devise  to  my  daughter  Mary  Williams  and  to  her 
children  legitimately  born  those  two  farms  of  Perygraig  and  Cricklas 
and  also  the  Chalk  Field  at  Loompit  Hill  in  the  parish  of  Lewisham 
in  Kent : "  which  he  describes  to  be  let  upon  condition  to  build ; 
which  articles  not  being  performed,  he  declares  the  lease  to  be  for- 
feited, and  then  proceeds  thus :  "  in  case  my  daughter  Mary  Wil- 
liams dies  without  any  legitimate  issue  surviving  her,  the  farms  of 
Perygraig  are  to  revert  to  my  brother  David  Williams,  vicar  of  Caron 
in  the  county  of  Cardigan  and  to  his  heirs ;  or  should  he  die  without 
legitimate  issue,  to  the  son  of  my  late  brother  Richard  Williams  of 

Perygraig  in  the  parish  of ;  but  the  Chalk  Field  in  Loompit 

Hill  in  the  parish  of  Lewisham,  Kent,  I  order  to  be  sold,  and  the 
produce  to  be  equally  divided  between  my  nieces,  the  daughters  of 
my  late  brother  Richard  Williams.  The  rest  and  residue  of  my 
real  and  personal  property  of  what  kind  or  nature  soever  I  give  and 
bequeath  in  failure  of  legitimate  issue  by  my  daughter  Mary  Wil- 
liams to  my  daughter  in  law  Catherine  Jennings;  and  after  her 
decease  without  legitimate  issue  to  Sarah  Medhurst,  wife  of  Gran- 
ville Medhurst,  for  her  sole  use,  and  to  be  divided  equally  after  her 
death  between  her  children "  by  him  "  reserving  all  the  interest, 
usages,  profits,  and  advantages,  for  the  benefit  and  emoluments  of 
my  dear  most  deserving  wife  during  her  life."  ^ 

The  testator  appointed  his  wife  executrix  ;  and  gave  her  the  full 
di^sal  of  all  his  household  furniture,  plate,  linen,  china,  &c.  and 
books,  and  appointed  guardians  for  his  daughter  Mary  Williams. 
He  then  proceeded  thus :  '^  I  have  a  most  affectionate  love  for  all 
my  three  children :  but  I  give  to  Sarah  Medhurst  at  her  marriage  as 
ample  a  proportion,  as  could  be  adjudged  equitable  and  just,  of  my 

property :  but  if  her  sisters  should  die  without  children, 
[*  100]     she  will  be  *  entitled  to  a  farther  share  of  my  effects,  as 

set  forth  in  this  my  last  will  and  testament." 

(a)  There  is  some  question  as  to  the  essential  accuracy  of  the  proposition,  that 
there  can  be  no  estate-tail  in  personalty.  See,  ante^  note  (a)  to  Fordyce  v.  Ford^  2 
V.  5^X1,  where  some  conflicting  opinions  are  collected ;  also  note  (a)  to  Dovglaa 
V.  Chalmer,  2  V.  501,  with  regard  to  the  remainder  and  limitation  of  chattels. 

VOL.  III.  7* 
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This  win  was  attested  by  thiee  witnesses :  bat  the  testator  had  no 
real  estate. 

By  a  codicil  among  other  things  reciting  the  death  of  bis  wife 
he  bequeathed  all  his  household  furniture,  plate,  linen,  china,  and 
books,  to  his  daughter  Mary  Williams  and  his  daughter  in  law  Cath- 
erine Jennings,  to  be  divided  between  them  share  and  share  alike  ; 
and  he  appointed  Price  and  two  other  persons  executors  and  guar- 
dians of  his  daughter  Mary  Williams. 

Mary  Williams  married  Chandless ;  and  the  bill  was  filed  by  them 
and  Catherine  Jennings,  praying,  that  they  might  be  declared  to  be 
entitled  to  the  residue  of  the  testator's  property  absolutely ;  and 
that  the  trustees  might  assign  accordingly.  The  only  question  made 
was  as  to  the  validity  of  the  limitation  to  Sarah  Medhurst. 

Aiiomey  General  [Sir  JoAn  Scoii\y  and  VLx.Kingy  for  the  Plaintiff. 
The  conclusion  upon  this  will  must  be  either  to  give  Mary  Williams 
and  Catherine  Jennings  the  absolute  interest,  or  that  the  former 
should  take  the  whole  under  the  clause  disposing  of  the  residue  of 
the  real  and  personal  property.  She  must  have  an  estate  tail  in  the 
excepted  ftums,  liable  to  be  defeated  certainly  by  her  leaving  no 
issue  surviving  her ;  which  brings  it  to  Driver  v.  Edgar,  Cowp.  379, 
and  a  recovery  by  her  would  notwithstanding  be  valid.  The  ground 
for  bedding,  that  a  gift  to  a  man,  and  if  he  dies  without  issue,  over, 
creates  an  estate  tail  in  real,  and  an  absolute  interest  in  personal 
estate,  is,  that  as  land  is  capable  of  being  entailed,  the  testator  is 
understood  to  mean,  that  all  the  issue  shall  take,  that  can  take  ac- 
cording to  that  meaning ;  and  therefore  the  Court  implies,  that  they 
shall  take  as  heirs  of  the  body ;  and  in  that  character  they  must 
take  by  descent ;  by  necessity  therefore  it  operates  as  an  enlarge- 
ment of  the  estate  of  the  first  taker :  in  the  other  case  it  is  not  an 
estate  tail ;  because  that  is  not  applicable  to  personalty :  but  the 
words  equally  import,  that  all  the  issue  are  intended  to  take ;  and 
there  is  no  other  way  of  pursuing  that  intention  than  by  giving  to 
the  first  taker  such  an  interest,  as  will  enable  him  to  make  them  all 
take.  So  Mr.  Fearne  takes  it.  The  exception,  he  lays  down,  is 
that  in  the  case  of  personal  estate  the  Court  pays  attention 
to  any  circuiftstances  to  *  confine  it  to  the  death  of  the  [^101] 
party.  The  distinction  in  Forth  v.  Chapman,  1  P.  WUl. 
663,  between  freehold  estates  and  chattel  interests  has  been  ktely 
discountenanced  in  Porter  v.  Bradley  (I),  3  Term  Rep.  B.  R.  143. 
In  Attorney  General  v.  Baily,  2  Bro.  C.  C.  558,  Lord  Thurlow 
shortly  but  satisfactorily  explains  Mr.  Feame's  principle ;  which  is 
strongly  confirmed  by  the  cases.  Nichols  v.  Hooper,  Target  v.  Gaunt, 
Pinbury  v.  Elkin,  1  P.  Will.  198,  432,  563.  Bigge  v.  Benseley, 
I  Bro.  C.  C.  187.    This  testator  meaning  to  make  these  two  ladies 

(1)  See  Mr.  Powell'B  note  in  hie  edition  of  Pearae's  Exec.  Dev.  211 ;  pMt,  vol. 
iz.  SiOS.  Lord  Eldon  strondy  supports  the  distinction  in  Forik  v.  Chapman ;  ad- 
mitting however  vol.  xix.  303,  in  ffrij^kt  v.  M^,  the  difficulty  of  attributing  to 
a  testator  the  intention  to  use  words  in  different  senses  with  reference  to  the  dif- 
ferent estates.    EUon  v.  Eaum,  vol.  six.  73. 


101  CHANDLKSS  V.  PBICX.  [1796. 

jjUMm  tenants  in  tail  has  given  them  the  absolute  propoty  in  the  first 
instance  ;  and  he  has  not  by  any  words  cut  down  that  absolute  in- 
terest to  a  mere  tenancy  for  life. 

Solicitor  General  [Sir  John  Mitford]^  and  Mr.  Bichardif  for  the 
Defendant  Medhurst.  In  Trotter  v.  Osgood^  which  was  very  much 
argued  before  Lord  Kenyon,  when  Master  of  the  Rolls,  the  reason- 
ing was,  that  it  appeared,  the  intention  was  not  to  create,  an  estate 
tail ;  and  therefore  with  regard  to  personal  property  the  techmcal 
force  of  the  words  should  not  have  that  effect  Here  the  intention 
to  confine  it  appears. 

Lord  Chancellor  [Loughbobouoh].  I  have  understood  the  rule, 
that  has  for  a  long  time  prevailed,  to  be  to  try  it  by  this :  would  the 
words  give  an  estate  tail  in  real  estate  ?  If  so,  they  give  the  abso- 
liite  property  in  personalty ;  .unless  you  can  find  in  the  will  some- 
thing to  show,  he  meant  to  tie  it  up.  In  a  case,  I  have  found  in 
Lord  Thurlow's  time,  the  determination  goes  very  clearly  in  the  cir- 
cumstances to  this  rule ;  that  where  the  necessary  construction  of 
the  words  would  give  an  estate  tail  in  land,  the  limitation  over  must 
be  void,  because  the  preceding  limitation  amounts  to  an  absolute 
disposal  of  it ;  it  is  inaccumtely  said,  it  gives  an  estate  tail.  That 
was  Olover  v.  Strothoff,  2  Bro.  C.  C.  33.  I  agree,  if  you  can  find 
words  to  tie  it  up,  they  will  control  it :  otherwise  I  must  give  the 
natural  effect  to  the  words.  FroQi  the  time  of  BeaucUrJc  v.  Dormer^ 
2  Atk.  308,  the  words  <^  die  without  issue  "  must  be  taken  indefi- 
nitely. The  reason  is  obvious:  the  meaning  of  the  words,  as  fixing 
the  period,  must  be  the  same  in  the  same  will ;  though  they  nuy 
have  a  different  operation  as  to  real  and  personal  estate.  In  Daw 
V.  Lord  Chatham  (1),  the  whole  contemphition  of  the  argument  in 
support  of  the  decree  of  the  Lords  Ck>mmi8sioners  was,  that  the 
rule  in  SheUy^s  Case  could  not  apply  to  a  bequest  purely  of  personal 
property ;  the  reason  of  it  does  not  connect  itself  with 
[*  102]  personal  property.  *The  distinction  taken  by  Lord  Tal- 
bot in  Atkinson  v.  Hutckinsonj  3  P.  Will.  258,  that 
where  the  words  would  give  an  express  estate  tail,  the  construction 
of  law  must  obtain,  but  where  only  an  implied  estate  tail,  it  should 
not,  was  very  much  labored  in  Daw  v.  Lord  Chathaift;  for  in  that 
case  there  was  manifestly  an  express  estate  for  life,  and  there  were 
circumstances  to  show,  how  anxiously  the  testator  endeavored  to  re- 
strain it  to  an  interest  for  life.  From  the  manner,  in  which  the 
question  was  left  to  the  Judges,  and  from  some  notes,  I  have  con- 
cluded, that  that  distinction  is  exploded :  and  that  it  is  to  be  taken 
as  a  general  rule,  that  where  the  words  would  raise  an  estate  tail  in 
real  estate,  they  will  give  the  absolute  property  in  personalty  ;  and 
if  there  is  no  distinct  expression  to  restrain  it  to  the  time  tfie  law 
allows,  the  consequence  must  prevail,  whatever  is  the  intention. 

(1)  Feame,  347;  6  Bro.  P.  C.  450 ;  1  Madd.  488,  under  the  title  of  TatkOl  y. 
Put.  The  judgment  of  the  Loids  CommissioneFB,  reversinff  tiie  decree  of  the 
Master  of  the  Rolls,  was  revened  in  the  House  of  Lords.  7  Bro.  P.  C.  473 ;  Mr. 
Tomlins's  edition,  453. 


1796.]  CHANBLESS   V.  PRICE.  102 

With  regard  to  this  caase  I  have  little  difficulty.  I  must  set  out 
with  a  confession,  that  I  cannot  reconcile  the  jarring  parts  of  the 
will  with  each  other,  nor  with  confidence  pronounce,  what  really 
was  the  intention.  The  words  are  so  inapplicable,  that  it  is  upon 
the  whde  a  matter  of  real  uncertainty,  whether  the  latter  part,  which 
18  a  aort  of  comment  upon  the  first,  ought  to  control  it,  and  whether 
they  do  not  by  dividing  the  property  violate  the  real  intention.  It 
was  first  directed,  that  they  should  divide  it  between  them.  After- 
wards, after  this  strange  long  disposition  of  the  farms  in  Wales  he 
gives  it  to  them  so,  that  it  seems,  that  Mary  should  take  first,  and 
Catherine  only  in  remainder ;  and  then  upon  failure  of  her  issue  he 
calls  in  Sarah  Medhurst ;  limiting  her  to  an  interest  for  life,  and 
not  giving  it  as  matter  of  inheritance  to  her  children,  but  to  be 
divided  among  them.  There  is  nothii^  here  except  the  promiscu- 
ous use  of  the  words  <'  children "  and  '<  issue,"  that  creates  any 
doubt.  I  think,  though  the  testator  had  no  real  estate,  yet  when  he 
mentions  real  estate,  I  must  take  him  to  mean  the  words  to  operate, 
as  they  would  upon  real  estate ;  and  I  must  extend  the  word  "  chil- 
dren "  by  the  word  "  issue."  There  is  no  doubt,  that  Mary  Wil- 
liams would  have  had  an  estate  tail  in  land ;  and  if  so,  she  would 
have  an  absolute  estate  in  personal  property.  The  two  parts  of  the 
will  are  quite  irreconcifaible :  but  I  have  only  to  pronounce,  that  the 
limitation  to  Mrs.  Medhurst  is  too  remote  (1). 

See,  aUe,  the  notes  to  FMbfee  v.  FM^  2  V.  53a 

(1)  Evertd  r.  Gett,  oiiie,  vol.  i.  386,  and  the  note. 
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Devisk  in  trast  to  sell  for  payment  of  debts  and  funeral  expenses,  with  a  partica- 
lax  di^Msition  of  the  surplus  money ;  the  personal  estate,  not  being  oUierwise 
disposed  of  than  by  the  appointment  of  an  executor,  who  was  not  one  of  the 
trustees,  is  first  liable  to  tne  debts,  &c.  especially  as  the  produce  of  the  sale 
was  not  sufficient  for  them,  (a) 

The  Court  is  bound  to  give  e^ct  to  all  the  will,  (&)  [p.  105.] 

An  old  account  shall  not  be  unravelled ;  though  settled  upon  an  eirooeoua  princi- 
ple, (c)  [p.  lOd] 

Costs,  [p.  106.] 

Thomas  Simpkin  devised  to  Joseph  Boyes  and  WilBam  Mmne- 
thorpe  and  their  heirs  and  tbe'heirs  of  the  survivor  his  dwelling-house 
vtrith  the  yard  and  kibi  thereto  adjoining  and  belonging,  situate  in 
Castle  Gate  in  New  Malton,  ^<  and  also  all  my  lands,  hereditaments, 
and  premises,  which  I  myself  purchased,  not  those,  which  I  and  my 
mother  purchased,  of  James  Hebblethwaite,  Esq.  situate  in  Norton, 
in  the  said  county  of  York,  and  also  all  the  tithe  estate  situate  in 
Norton  aforesaid,  which  I  also  lately  purchased  of  the  said  James 
Hebblethwaite,  upon  trust,  that  they,  the  said  Joseph  Boyes  and 
'  William  Minnethorpe,  or  the  survivor  of  them,  or  the  heirs  of  such 
survivor,  shall  and  do  as  soon  after  my  decease,  as  conveniently  may 

(a)  One  of  the  elements  which  enter  into  this  case,  with  regard  lo  the  pre- 
sumption of  a  gift  of  the  unbequeathed  residue  to  the  executor,  is  of  little  practi- 
cal consequence  in  the  United  States ;  where  the  residue  is  by  law  distnbuted 
among  the  next  of  kin,  in  the  absence  of  all  contrary  expressions  of  intention  by 
the  testator.  See,  anie^  note  (a)  to  Bennet  v.  Baehdor,  1 V.  68.  And  it  would  be 
of  little  importance  in  England,  since  the  Statute  1  Wm.  IV.  cap.  40,  which 
adopts  the  same  principle.  2  Williams,  Exec.  1050.  See  fViUon  v.  WiUonj  3 
Binn.  557;  5.  C.  9  S.  &.  R.  424 ;  J^eamis  EttaUy  9  S.  &  R.  186;  Hem  v.  Jaidkr 
son,  6  Mass.  153;  ffiU  v.  IKtf,  2  Hayw.  298 ;  iDbm  v.  jfUen,  1  Penn.  44 ;!%  Tuck- 
er's Blackstone,  514,  note.  Of  course,  the  inference  against  the  claim  of  exemp- 
tion of  the  personal  estats,  from  the  circumstance  of  its  falling  to  the  executor  for 
his  benefit  mriuU  qffieiij  which  was  sought  to  be  established  in  the  present  case, 
now  loses  its  force.  See  Williams,  Exec.  1215, 1216.  As  to  the  exemption  of 
the  personal  estate,  see  1  Story,  £q.  Jur.  §  572,  and  cases  cited ;  Dunlap  v.  Dun- 
lap,  4  Dessaus.  329;  Lupion  v.  LupUnij  2  Johns.  Ch.  628;  IMngnUm  v.  Ahl^- 
ku-k,  3  Johns.  Ch.  319;  M'Km  v.  Green,  ibid.  56;  2  Williams,  Exec.  1201  — 
1219.    See  also  note  (a)  to  Kidnaf  v.  OKis^fnoftcr,  1  V.  43a 

(b)  See,  emit,  note  to  Cdliei  v.  Lawrencty  1  Y.  270;  2  Williams,  Exec.  793y 
794. 

(c)  Any  mistake,  omission,  accident  or  fraud  will  justify  a  Court  of  ESquity  in 
opening  and  re-examining  a  settled  account  1  Stonr,  £q.  Jur.  §  523,  527,  and 
English  cases  cited;  PeAins  v.  HaH,  11  Wheat  237;  Story,  Eq.  PL  ^798  — 
802.  But  if  the  demand  is  of  a  legal  nature  EquitTwill  be  goremed  by  the  Stat- 
utes of  Limitations.  Spring  v.  Grmf,  5  Mason,  527;  Sherwood  v.  SuUonj  4  Ma- 
son, 143^  If  it  is  of  a  purely  equitable  nature,  the  demand  will  be  repelled, 
wherever  a  considerable  lapse  of  time  has  ensued,  from  motives  of  public  policy, 
not  to  entertain  stale  or  antiquated  accounts,  and  not  to  encourage  laches  and  neg- 
ligence. 1  Story,  Eq.  Jur.  J 529,  and  English  cases  cited;  Moore  v.  WhiUy  6 
Johns.  Oi.  360 ;  Rmfner  v.  PearsaUy  3  Johns.  Ch.  578 ;  Ray  v.  Bogart,  2  Johns. 
Cos.  432 ;  EUison  v.  Moffaij  1  Johns.  Ch.  46 ;  Sherwood  v.  SuUonj  4  Mason,  143; 
Bobir^on  v.  Hook,  ib.  1&;  PtaU  v.  VatiUr,  9  Peters,  405;  fftUiwm  v.  fVaikmfy 
3  Peters,  44 ;  Miller  v.  MchUire,  6  Peters,  61. 
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be,  make  sale  thereof  for  the  best  price  or  prices,  that  can  reason- 
ably be  had  for  the  same ;  and  out  of  the  moneys  arising  by  such  sale 
or  sales  pay  all  my  just  debts  and  funeral  expenses  ;  and  then  put 
and  place  out  at  interest  all  the  residue  of  the  said  moneys,  and  pay 
the  interest  to  grow  due  for  the  same,  unto  my  brother  George 
Simpkin  for  and  during  his  natural  life ;  and  after  his  decease  to  pay 
the  said  principal  money  unto  and  among  my  nephews  and  nieces 
hereinafter  named,  and  in  such  proportions  as  hereinafter  mentioned : 
that  is  to  say ;  to  my  nephews,  Thomas  Gray,  Timothy  Gray,  and 
Thomas  Donkin,  and  to  my  nieces,  Anna  Gray,  Jane  Gray,  Cather- 
ine Gray,  Sarah  Donkin,  and  Anne,  the  wife  of  John  Donkin  my 
nephew,  the  sum  of  50{.  a-piece ;  and  then  pay  all  the  residue  of 
the  said  principal  money,  if  any  there  be,  unto  my  nephew  John 
Gray.  ». 

This  testator  devised  another  real  estate  to  his  brother  George 
Simpkin  in  tail,  appointed  him  sole  executor,  and  died  on  the  27th 
of  March,  1768,  the  day  after  the  date  of  his  will.  The  executor 
proved  the  wiU :  but  as  he  was  an  ignorant  man,  the  trustees  of  the 
real  estate  took  possession  of  the  personal  property  and  acted  for 
him  in  the  execution  of  the  will.  They  also  sold  the  lands  devised 
to  them  for  1592/. ;  which  they  applied  towards  payment  of  the  tes- 
tator's debts  amounting  to  21532.  4$.  lid.;  and  the  remaining  debts 
were  paid  out  of  the  personal  estate.  An  account  to  that  effect  was 
delivered  by  Boyes,  the  surviving  trustee,  to  the  widow  and  execu- 
trix of  George  Simpkin  in  1771.  The  bill  was  filed  by  the  persons 
interested  in  the  residue  of  the  produce  of  the  sale  of  the 
♦  trust  estate  under  the  will  to  have  the  sums  given  to  [*  104] 
them  out  of  that  fund  paid  and  the  accounts  taken ;  and 
it  prayed,  that,  if  the  said  fund,  or  any  part  thereof,  had  been  paid 
in  discharge  of  the  debts  and  funeral  expenses  in  exoneration  of  the 
personal  estate,  what  had  been  so  paid  should  be  made  good  out  of 
'  the  personal  estate. 

Attorney  General  [Sir  John  Scott]  ai|d  Mr.  Daniel^  for  the  Plaintiffs. 
There  is  nothing  to  exempt  the  personal  estate  from  being  first  applied. 
The  mere  constitution  of  an  executor,  together  with  a  trust  to  sell  for 
payment  of  debts,  will  not  amount  to  an  exemption  of  the  personal 
estate,  Walker  v.  Jackson,  2  Atk.  624.  1  Wils.  24 ;  in  which  Lord 
Hardwieke  puts  his  decree  upon  the  express  bequest  of  the  personal 
estate,  and  says,  Adams  v.  Meyricky  1  £q.  Ab.  271,  was  a  weak 
decision  ;  and  it  met  with  farther  disapprobation  in  Stephenson  v. 
Heathcote  before  Lord  Keeper  Henley  (1),  and  in  The  Dvke  of^ 
Aneaster  v.  Mayer,  I  Bro.  C.  C.  454,  in  both  of  which  the  personal 
estate  was  not  exempted.  Mead  v.  Hide,  2  Vem.  120,  Samwell  v. 
Wake,  1  Bro.  C.  C.  144,  Lord  hichiquin  v.  (ySrien,  Amb.  33. 
1  Wils.  82. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Wetherett,  for  the 
widow    and  executrix  of  George  Simpkin.      The  legacies  being 

■ ' : 

(1)  Stated  in  The  Duke  of  Aneaster  v.  Mmftr,  1  Eden,  38. 
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expressly  given  only  out  of  tbe  real  estate,  the  personal  estate 
cannot  be  applied  to  them:  Hone  v.  Medcraft^  1  Bro.  C.  C. 
261.  The  intention  is,  that  the  executor  shall  take  the  personal 
estate  beneficially  and  as  an  entire  fund,  subject  only  to  the  ex- 
pense of  probate.  Webb  v.  Janesy  2  Bro.  C.  C.  60.  Lord 
Kenyon  there  says,  there  is  no  magic  in  words ;  but  if  the  inten- 
tion is  evident  to  exonerate  the  personalty,  it  must  be  exonerated. 
Where  the  direction  has  been  to  sell  the  estate  out  and  out, 
and  to  convert  it  into  personal  estate,  and  give  it  in  that  character, 
the  reasoning,  that  the  personal  must  be  applied  first  as  the  proper 
fund,  does  not  hcdd,  but  much  slighter  words  will  in  that  caae  be 
sufficient  to  show  the  intention  to  exempt  it.  In  Stapkton  v.  Col- 
viUcy  For.  202,  Lord  Talbot  argues  upon  the  supposition  of  a  distinc- 
tion between  a  iQere  charge  or  trust  for  payment  of  debts  and  an 
express  desire  to  sell  and  convert  the  property  out  and  out ;  and  he 
refers  to  Bamfield  v.  Wyndhamy  and  Wainwrighi  v.  Bendloesy  Pre. 

Ch.  101,  451 ;  2  Vern.  7ia  In  FeUham's  Case,  1  £q. 
[*105]     Ab.  271.  1  Lev.  203,  *  it  was  asserted  at  the  bar,  and 

admitted  by  the  Master  of  the  Rolls,  that  where  another 
fund  is  provided,  an  executor  shall  be  exonerated,  but  not  an  admin- 
istrator ;  and  that  case  has  been  often  cited  without  disapprobation. 
In  Mead  v.  Hide  one  question  was,  whether  the  executor  having  a 
legacy  could  as  such  take  the  personal  estate ;  for  it  really  was  per- 
sonal estate  to  be  distributed  among  the  next  of  kin ;  and  there  was 
no  doubt,  that  if  there  was  no  executor,  it  must  in  the  hands  of  tbe 
administrator  be  applied  to  debts  notwiUistanding  a  particular  charge. 
In  this  case  the  particular  disposition  of  the  residue  of  the  produce 
of  the  sale  shows  the  intention  to  convert  it  into  personal  estate. 
Nothing  being  given  to  the  executor  out  of  the  personal  estate,  his 
title  against  the  next  of  kin  is  dear.  The  trustees  being  directed  to 
pay  all  the  debts  and  funeral  expenses  are  put  in  the  place  of  exec- 
utors. This  has  been  for  near  thirty  years  treated  as  the  property 
of  Geoi^  Simpkin,  who  is  heir  at  law  disinherited  to  the  extent  of 
the  sale.  In  Stephenson  v.  Heathcote  there  were  particular  circum- 
stances. It  was  not  a  devise  to  sell  out  and  out ;  but  a  charge  upon 
an  intailed  estate  in  the  form  of  a  power  to  sell  given  to  the  wife, 
who  was  also  the  executrix ;  and  the  circumstance,  that  the  executor 
is  the  perscm  to  dispose  of  the  real  estate,  has  been  often  relied  on 
to  show,  he  was  intended  to  take  beneficially  cmly  the  residue  after 
debts  paid.  The  trust  being  to  raise  so  much  as  should  4>eyii% 
sufficient  to  satisfy  all  his  just  debts  and  funeral  expenses,  according 
to  the  note  I  have,  the  word  **fnOy  "  was  of  great  force ;  showing, 
it  is  only  intended  in  aid  ;  and  the  word  <<  residue  "  was  considered 
to  mean  subject  to  debts,  nothing  but  a  tobacco-box  having  been 
given  out  of  tbe  personal  estate.  Lord  hichiquin  v.  (yBrien  falb 
within  those  c^ses,  where  the  personal  estate  and  the  residue  of  the 
produce  of  the  real  are  given  to  the  same  person  ;  and  so  much  as 
should  not  be  sold  was  given  in  strict  settlement.  Dolman  v.  Smith, 
2  Vei-n.  740.  Pre.  Ch.  456,  went  upon  the  circumstance,  that  the 


1796.J  GRAY  V.  nMNETHORPB.  105 

person  to  have  the  real  and  personal  estate  was  the  same^  and  the 
age  of  that  person.  The  words  disposing  of  this  real  estate  are  very 
strong.  As  to  the  necessity  of  an  irresistible  inference,  in  Brummel 
V.  Prothero  (1)  the  Master  of  the  Rolls  did  not  like  that  expression. 

Lord  Chancellor  [Loughbobough].  This  Court  is  bound  to  give 
effect  to  all  the  will.  It  is  very  clear,  the  testator  meant 
by  the  sale  of  the  *real  estate  to  provide  a  fund  for  his  [*106  ] 
debts.  It  is  equally  clear,  he  supposed  there  might  be  a 
residue ;  of  which  he  disposes ;  and  then  after  answering  all  these 
payments  he  supposes  there  will  be  still  a  residue,  and  gives  that  to 
another  person.  Then  as  to  the  personal  estate,  .there  is  no  men- 
tion of  it  in  the  will,  except  the  mere  nomination  of  an  executor. 
No  case  comes  up  to  that,  that  the  mere  nomination  of  an  executor, 
though  under  circumstances,  that  would  give  to  him  beneficially  the 
personal  estate,  and  not  make  it  distributable  to  the  next  of  kin, 
shall  have  the  same  efSsct  as  a  distinct  specific  gift  of  it  to  an  indi- 
vidual ;  as  there  was  in  Bamfield  v.  Wyndham^  and  WainwrigJu  v. 
Bendloes ;  and  it  would  be  a  strong  conclusion,  when  the  effect  would 
be  to  defeat  those  gifts,  th|t  testator  has  clearly  intended  to  make,  if 
there  should  be  a  fund  out  of  the  produce  of  the  sale  of  his  real  es- 
tate. They  are  not  strictly  legacies ;  but  they  are  certainly  in  the 
nature  of  legacies ;  and  thie  Defendant's  construction  would  in  effect 
give  to  a  person  only  nominated  executor  a  right  to  all  the  personal 
estate  in  opposition  to  those  persons,  who  are  entitled  to  those  sums 
by  the  will.  Therefore  I  have  no  difficulty  in  holding,  that  the  per- 
sonal estate,  not  particulariy  given  to  any  one,  but  merely  attached 
to  the  person  of  the  executor,  shall  be  liable  in  the  first  place.  Upon 
that  ground  L shall  direct  an  account:  but  there  is  no  possibility  of 
unravelling  the  account,  that  has  been  settled.  Whatever  has  been 
taken  as  an  account  ought  to  stand.  What  I  mean  is,  I  shall  not 
give  directions,  that  shall  oblige  them  to  take  the  account,  as  if  it 
was  a  recent  transaction.  If  they  can  show  any  part  of  the  personal 
estate  and  trace  it,  well  and  good.  The  costs  must  come  out  of  the 
fond ;  and  the  residue,  after  paying  the  costs,  and  the  several  sums 
of  50/.  must  be  paid  over  to  the  nephew  John  Gray. 

In  St^henson  v.  Heathcote,  in  the  trust  to  sell  so  much  of  the 
real  estate,  as  should  be  fully  sufficient  to  satisfy  the  debts,  <&,c.,  the 
word  <<  fully  "  might  have  helped  those,  who  contended  for  the  ex- 
emption of  the  personal  estate.  It  might  be  supposed  to  signify  not 
partially  (1).  

1.  That  effect  oagfat  to  be  given  to  every  word  of  a  will,  provided  an  effect 
can  be  given  to  every  word  consistently  with  the  general  intent  of  the  whole, 
taken  together ;  see,  ante,  note  4  to  ^ake  v.  Bunbury^  1  V.  194. 

2L  As  to  the  circnmsUmces  which  may  defeat  an  executor's  ordinary  claim  to 


(1)  Pott,  111. 

(2)  "       "      ■ 


See  the  three  foUbwixig  cases ;  Dolman  v.  WesUm,  1  Bick.  26 ;  Mr.  Cox's 
notes,  2  P.  Will.  294,  and  3  P.  Will.  325,  to  HoweU  v.  Price,  and  Haslewood  v. 
Pope ;  potty  Bumaby  v.  Griffin,  266 ;  HtHford  v.  Wood,  TaU  v.  Lord  JVbrihwick^ 
vok  iv.  76, 816;  HaiUy  v.  Ourie,  v.  540;  Btydget  v.  PhUliptj  vL  567;  HTdton  t. 
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any  residue  of  his  testator's  personal  property  not  actually  disposed  of;  see  note 
1  to  Bennd  v.  Bachdor,  1  V.  63;  and  the  notes  to  Mowm  v.  Finchy  1  V.  344. 

3.  As  a  general  principle,  the  personal  estate  of  a  testator  is  the  primary  fund 
for  payment  of  debts  and  legacies ;  to  exclude  the  operation  of  this  rule,  a  special 
intent  to  the  contrary  must  appear  to  the  satis&ction  of  the  Court  See  notes  2 
and  4  to  HamiUon  v.  Wwiey,  2  V.  62,  and  to  the  references  there  given,  add  the 
case  of  Stapldon  v.  Stapkion,  2  Ball  &  Bea.  527,  where  the  present  decision  was 
particularly  adverted  to  and  followed. 

4.  That  a  Court  cannot,  several  years  afler  an  account  has  been  settled,  con- 
sider the  matter  aa  open  aa  before ;  see  Lord  Cawinaf  v.  GodsdiaU,  9  Ves.  477. 
See,  also,  note  1  to  Matthews  v.  WdUuyn,  4  V.  118. 
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[Rolls.— 1796,  July  27.] 

Under  a  devise  to  sell  and  pay  debts  and  funeral  expenses  the  personal  estate 
was  exempted  without  express  words  upon  the  evident  intention,  (a) 

Codicil  is  to  be  taken  as  part  of  the  will,  (I)  [p.  110.] 

Where  there  is  an  express  direction  in  a  will,  ^at  the  debts,  &c.  shall  be  paid 
out  of  the  real  estate,  the  person,  to  whom  the  personal  is  bequeathed,  takes  it 
exempt,  [p.  110.] 

]Vf  ARY  CocKELL  deviscd  all  her  freehold,  copyhold  and  leasehold, 
messuages,  lands,  tenements  and  hereditaments,  parts  and  shares  of 
messuages,  lands,  tenements  and  hereditaments,  and  all  her  real  es- 
tate, to  two  trustees,  upon  trust  after  her  death  with  all  Convenient 
speed  to  sell,  dispose  of,  and  convey,  either  together  or  in.parcels 
for  the  best  price,  that  could  be  procured,  all  or  any  part  of  her  said 
real  estate,  and  with  the  money  arising  from  the  sde,  to  pay  off  and 

Brickwoody  ix.  447;  Hancox  v.  Mbey^  xL  179;  Tower  v.  Lord  Rou»,  xviii.  132; 
Bootle  v.  Blundell,  xix.  494, 1  Mer.  193 ;  where  this  subject  is  Hilly  discussed, 
and  all  the  authorities  minutely  examined  by  Lord  Eldon.  jiPCldand  v.  Skaw, 
2  Sch.  &  Lef.  538;  Maugham  v.  Mason,  1  Ves.  &  Bea.  410;  Mhidge  v.  Lord 
M'aUscouH,  1  Ball  dz.  Beat.  312;  SUqdeton  v.  Slapkton,  2  Ball  &  Beat  523;  Gii' 
tins  V.  SteeUy  1  Swanst  24 ;  BameweU  v.  Lord  Cawdor,  3  Madd.  453 ;  Greene  v. 
Greene,  Browne  v.  GroowMdge,  4  Madd.  148,  495 ;  MuheU  v.  MicheU,  5  Madd. 
69 ;  AToc/  V.  Lord  Henley,  7  Pri.  241. 

(a)  As  to  the  exoneration  of  the  real  estate  by  the  personal,  see  2  Williams, 
Exec.  1201  —  1219;  1  Story,  Eq.  Jur.  571,  572,  and  caaes  cited.  It  is  not 
enohgh  for  the  testator  to  have  charged  his  real  estate  with,  or  in  any  manner 
devoted  it  to,  the  payment  of  his  debts  and  legacies.  The  rule  of  construction  is 
such  as  aims  at  finding,  not  that  the  real  estate  is  charged,  but  that  the  personal 
estate  is  discharged.  In  other  words,  it  is  not  by  ap  intention  to  charge  the  real, 
but  by  a  plain  intention  to  discharge  the  personal  estate,  that  the  question  is  to 
be  decided.    See  also  note  (a)  to  Kidney  v.  Coussmaker,  1  V.  436. 

(h)  See  Monypennyy.  Brietow,  2  Russ.  &  M.  117;  Yamold  v.  WaUis,  4  Y.  & 
C.  160;  1  Williams,  Exec.  8.  A  will  and  codicil  are  to  be  read  as  being  made 
at  the  same  time,  and  incorporated  together.  It  is  an  addition  to,  or  explanation 
of,  a  will  —  a  part  of  it,  and  may  be  made  before  or  after  the  will ;  and  there  may 
be  more  than  one  to  the  same  will.  It  no  farther  revokes  a  will,  than  as  it  is  in 
opposition  to  some  particular  dispositions  of  it;  but  a  second  will  revokes  the 
first  A  codicil  repuolishes  a  will  and  makes  it  of  the  same  date  with  the  codicil 
4  Dane,  Abr.  550,  ch.  127,  a  1,  §  11,  and  the  authorities  cited. 
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discharge  all  the  mortgages  and  incumbrances  in  any  wise  affecting 
the  real  estate  and  also  all  other  her  just  debts  and  funeral  expenses ; 
and  to  lay  out  the  surplus  in  stock ;  and  to  pay  and  apply  the  clear 
rents  and  profits  of  her  real  estate,  or  so  much  as  should  not  be  sold, 
and  the  dear  annual  income  and  produce  of  the  money  arising  from 
the  sale  after  payment  of  the  debts,  for  the  benefit  of  her  friend 
Joseph  Welch  for  life ;  and  after  his  decease  to  convey,  apply  and 
dispose  of,  all  such  parts  of  her  real  estate  and  the  produce  thereof, 
not  sold  or  applied,  to  the  heirs  or  heir  at  law  of  her  cousiii  Wil- 
liam Cockell.  The  testatrix  then  gave  her  family  pictures,  a  worked 
bed  quilt,  a  pair  of  sheets  and  some  other  articles  of  personal  prop- 
erty, to  her  heir  at  law.  She  gave  several  legacies  to  several  per- 
sons, and  50/.  to  each  of  her  two  trustees  over  and  above  a  reasonable 
recompense  for  their  trouble,  which  khe  directed  them  to  retain  out  of 
the  trust  premises.  Then  after  giving  several  other  legacies  she  gave 
200/.  to  be  paid  by  the  said  trustees  after  the  decease  of  Joseph 
Welch  to  such  person  and  persons  and  in  such  manner  and  form,  as 
he  should  by  any  deed  or  writing  under  his  hand  appoint  All  the 
rest  and  residue  of  her  personal  estate  and  effects  whatsoever 
not  before  specifically  disposed  of  she  gave  and  bequeathed  to  the 
said  Joseph  Welch,  his  executors  and  administrators,  upon  trust  to 
pay,  apply  and  dispose  of,  the  same  to  such  person  and  persons  and 
in  such  shares,  as  she  should  by  any  writing  to  be  executed  by  her 
appoint ;  and  for  default  of  appointment  she  gave  the  said  residue 
to  the  said  Joseph  Welch  for  his  own  use  and  benefit ;  and  she  then 
aj^poinled  him  executor. 

The  testatrix  died  without  having  made  any  appointment.     The 
only  question  was,  whether  the  personal  estate  not  specifi- 
cally *  disposed  of  or  the  real  estate  should  be  first  applied     [*  108] 
in  discharging  the  debts. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
is  one  of  those  cases,  that  come  so  often  before  the  Court,  and  which 
have  given  rise  to  such  difference  of  opinion  upon  the  Bench,  that  it 
cannot  be  wondered,  that  I  have  taken  so  much  time  both  in  this 
and  in  Brummel  v.  Prothero,  the  next  cause  that  stands  for  judgment, 
and  upon  which  I  confess,  if  the  consideration  of  the  one  did  not 
involve  that  of  the  ottier,  I  should  not  have  taken  so  much  time :  but 
thb  cause  has  given  me  more  pain  than  any  other,  that  ever  came 
before  me^  however  upon  full  consideration  of  the  will,  and  fully 
subscribing  to  the  principles,  that  swayed  the  Court  in  The  Duke  of 
Ancaster  v.  Mayer y  1  Bro.  C.  C.  454, 1  am  perfectly  satisfied,  this 
testatrix  did  intend  to  give  her  personal  estate  to  Joseph  Welch  ex- 
empted from  the  payment  of  debts.  The  cases  are  very  numerous  ; 
and  great  Judges  have  differed  upon  them.  Some  have  thought  the 
words  sufficient  to  exempt  the  personal  estate :  others  have  thought, 
.  they  did  not  afford  that  demonstration.  The  cases  are  all  subjoined 
by  Mr.  Cox  in  a  note  to  the  case  of  Haslewood  v.  Pope,  3.  P.  Will. 
325.  I  shall  not  go  into  the  circumstances  of  these  cases.  There 
are  certainly  many  ingredients  in  this,  that  seem  to  have  been  relied 
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upon  by  Judges,  who  have  thought  the  peroonal  estate  not  exempt 
The  circumstanoe,  that  the  trustees  are  not  the  executors,  affords  a 
strong  inference  as  to  the  real  intention,  and  is  always  favorable  to 
the  exemption  of  the  personal  estate ;  and  I  desire  to  have  it  under- 
stood, that  though  the  words  <<  funeral  expenses  "  com{»i8ed  in  this 
trust  occur  in  some  of  the  cases,  and  are  held  not  to  have  any  con- 
siderable weight,  yet  that  is,  where  the  trust  fund  is  given  to  the 
executors,  to  whom  the  personal  estate  is  afterwards  given  :  and  I 
cannot  but  think,  that  where  the  trust  fund  is  given  with  such  gen- 
eral words  to  trustees,  who  are  not  the  executors,  upon  whom  the 
funeral  expenses  would  naturally  fall,  it  does  afford  a  considerable 
ailment,  that  the  testatrix  did  not  mean  the  personal  estate  to  be 
the  fund  ifor  all  those  charges,  that  naturally  fall  upon  it  The  sub- 
sequent words  of  the  residuary  clause  convince  me,  that  she  did  not 
mean  to  give  it  to  him  as  executor,  but  as  a  specific  legacy,  and 
exempt  from  the  debts ;  for  so  fiu*  from  being  given  to  him  as  executor, 
and  his  being  entitled  to  it  as  such,  it  is  given  to  him  upon  trust  to 
dispose  of  it  according  to  her  appointment,  and  for  default  of  ap- 
pointment, for  his  own  use  ;  and  then  she  makes  him  executor. 

I  need  not  state  the  principles,  which  have  been  so  often 
[*  109]  *"  commented  on,  and  are  so  fully  laid  down  in.T^e  Duke 
of  AncasUr  v.  Mayer,  that  unless  there  are  words,  not  ex- 
press, but  tantamount  to  express,  so  as  to  afford  demonstration 
plain,  that  the  personal  estate  is  intended  to  be  given  as  a  specific 
legacy  and  exempt  from  the  payment  of  debts,  it  shall  be  taken 
subject  to  them.  Great  stress  was  laid  in  the  argument  upon  the 
word  '^  residue  ; "  and  it  was  said.  Lord  Thurlow  in  The  Duke  of 
Ancoiter  v.  Mayer  laid  great  stress  upon  that  word.  I  think,  in  that 
case  a  great  deal  of  argument  did  arise  from  that  word,  as  there 
applied :  but  I  cannot  read  this  will  without  giving  to  the  words 
"  rest  and  residue "  a  meaning  totally  distinct  from  residue  after 
payment  of  debts ;  for  those  words  coupled  with  the  words  <<  not 
specifically  bequeathed  "  mean  only  such  parts  of  the  personal  es- 
tate, as  are  not  specifically  given ;  which  alludes  to  what  she  had 
before  given  to  the  heir  or  to  the  leasehold  estates  given  to  the 
trusted.  There  are  so  many  shades  of  difference  between  Tkt 
Duke  of  Ancaster  v.  Mayer  and  this  case,  that  a  thousand  arguments 
might  arise  in  that,  that  do  not  arise  in  this ;  and  when  I  read 
Walker  v.  Jackson,  2  Atk.  624,  before  Lord  Hardwicke,  who  cer- 
tainly differed  from  Lord  Talbot,  and  when  I  read  Lord  Thurlow's 
judgment  in  The  Duke  ofAncasier  v.  Mayer,  I  cannot  think,  the 
word  ^'  residue  "  bears  upon  this  case,  as  it  did  on  that :  for  there 
the  trustees  we|-e  likewise  executors.  The  testator  gave  all  his  per- 
sonal estate  to  the  person  entitled  to  tlie  rents  and  profits  of  his 
real  estate.  It  is  not  given  as  a  residue,  as  here :  but  all  his  per- 
sonal estate  so  given  be  himself  afterwards  calls  by  the  name  of 
"  residue  ; ''  and  then,  upon  which  Lord  Thurlow  very  justly  laid  the 
greatest  stress,  and  which,  I  think,  put  it  out  of  the  power  of  the 
Court  to  exempt  the  personal  estate,  he  nominates  the  same  persons 
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executors  of  his  will,  who  were  tnistees  for  the  payment  of  the 
debts ;  and  directs  them  to  discharge  his  funeral  charges  and  all  his 
debts  and  legacies  as  soon  as  they  should  become  due  and  payable, 
as  Counsel  should  advise,  and  to  satisfy  themselves  out  of  his  per- 
sonal estate  or  the  trust  fund,  all  disbursements,  expenses  and 
charges,  they  should  be  put  to  in  proving  or  in  the  execution  of  the 
will.  Lord  Thurlow  thought  it  too  much  to  say  upon  such  a  gift, 
the  trustees  holding  both  funds,  and  having  an  option  to  pay  out  of 
both  promiscuously,  that  the  personal  estate  was  intended  to  be 
exempt.  Ghreat  doubts  were  entertained  upon  that  case  at  the  time, 
bat  I  most  heartily  subscribe  to  it.  But  Lord  Thurlow  there  says, 
what  has  imposed  a  most  grievous  task  upon  the  Court,  that  it  is  too 
late  to  say,  express  words  are  necessary.  There  are  many  cases  de- 
termined in  favor  of  the  personal  estate,'  which  I  should 
have  had  *  great  difficulty  to  acquiesce  in.  Adams  v.  [*110] 
Mtfricky  1  Eq.  Ab.  271,  is  a  very  weak  case. 

In  Stapkion  v.  CohiUe  the  circumstance  laid  hold  of  by  Lord 
Talbot  does  not  satisfy  my  mind ;  nor  does  it  seem  to  have  satisfied 
Lord  Hardwicke  and  Lord  Thurlow :  namely,  the  mere  circumstance 
of  the  executor  having  a  power  to  raise  so  much  out  of  the  term,  as 
would  be  sufficient  for  the  debts.  I  have  felt  great  anxiety  and  dif- 
ficulty for  fear  of  drawing  so  nice  a  line,  that  Judges  can  hardly  tell 
how  to  gui^e  themselves  in  determinations  of  this  sort.  I  have 
looked  very  carefully  at  Walker  v.  Jackson ;  and  it  must  be  remem- 
bered, that  Lord  Hardwicke,  who  determined  that  case,  thought  the 
words  not  sufficient  in  Lord  Inchiquin  v.  O^Brien,  Amb.  33.  1  Wils. 
82.  In  the  former  he  considered  all  the  cases.  In  applying  that 
case  to  this  I  am  perfectly  satisfied,  that  if  he  was  right  in  the  con- 
sequence, he  drew  in  that  case,  I  am  warranted  in  that,  which  I  have 
drawn  in  this.  It  was  upon  the  codicil,  that  Lord  Hardwicke's  opin- 
ion turned,  as  affording  a  presumption  for  the  exemption  of  the  per- 
sonal estate :  but  if  the  report  is  right,  he  did  not  rest  merely  upon 
its  being  by  way  of  codicil ;  but  thought,  that  if  it  had  been  in  the 
will,  it  would  be  a  strong  case  for  the  exemption  of  the  personal  es- 
tate. So  I  think ;  for  the  codicil  is  only  part  of  the  will ;  and  it  is 
to  be  taken  altogether  (1).-  This  testatrix  having  given  this  fund  in 
the  largest  words  to  pay  all  mortgages  and  incumbrances  and  all 
other  debts  and  even  her  funeral  expenses,  to  persons,  who  are  not 
those  naturally  to  pay  them,  gives  the  rest  and  residue,  not  before 
specifically  bequeathed,  to  the  person,  whom  she  makes  executor ; 
but  not  as  executor ;  for  she  had  an  intention  of  appointing  it ;  and 
then  in  default  of  appointment  she  gives  it  to  him  for  his  own  use. 
Compare  those  words  with  Walker  v.  Jackson.  I  think,  I  am  per- 
fectly warranted  in  sa]ring,  there  is  demonstration  plain,  that  she  did 
not  mean  to  give  it  to  him  as  executor,  but  specifically  for  his  own 
use  and  benefit  and  exempt  from  the  payment  of  debts.  I  have  had 
great  difficulty ;  and  am  much  afraid  of  breaking  in  upon  established 

(1)  Crosbit  V.  Macdowd,  post^  voL  iv.  610.  ^ 
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rules ;  which  I  never  desire  to  do.  There  is  a  case,  which  is  not 
reported ;  and  was  su^ested  by  me ;  and  deserves  some  account,  to 
show,  that  the  principles  of  it  are  not  broken  in  upon.  It  is  6a«- 
Jcill  V.  Houghy  February  1774;  in  which  I  was  Counsel.  The 
Court  thought  the  personal  estate  exempted.  That  depends  upon  a 
very  different  principle.  It  was  neither  a  charge  for  debts, 
[**  111]  nor  a  devise  for  payment  of  debts  ;  for  I  ^am  not  one  of 
those  Judges  who  think  there  is  much  difference,  whether 
it  is  the  one  or  the  other,  unless  there  is  demonstration,  that  the  per- 
sonal estate  is  intended  to  be  exempted.  That  case  was,  not  a 
charge  upon  the  real  estate,  but  an  express  direction  and  declaration, 
that  the  debts,  funeral  expenses  and  charges  of  probate,  should  be 
paid  out  of  the  real  estate ;  and  the  testator  then  gave  his  personal 
estate  to  his  wife,  except  a  leasehold  estate  in  Stockport ;  which  he 
gave  to  another.  The  heir  was  an  infant.  The  Court  has  never 
gone  the  length  of  saying,  that  in  such  a  case  the  real  estate  i^  not 
particularly  appropriated ;  and  from  that  very  appropriation  the  per- 
sonal estate  is  exempt. 

Fully  acquiescing  in  The  Duke  of  Ancaster  v.  Mayer,  I  am  per- 
fectly satisfied,  that  I  am  warranted  in  holding,  that  this  personal 
estate  is  given  to  Joseph  Welch  exempt  from  the  payment  of 
debts  (1).  

1.  See  the  references  given  in  note  3  to  the  last  case,  and  the  second  note  to 
the  next  following  case,  as  to  the  exemption  of  personal  estate  frcHsi  payment  of  a 
testator's  debts :  and  as  to  the  value  of  the  distinction  sometimes  taken  between 
a  bequest  of  personal  estate,  either  Simply',  or  following  an  enumeration  of  arti- 
cles, constituting  items  of  such  a  description  as  to  render  it  improbable  that  the 
testator  meant  them  to  be  applied  in  payment  of  his  debts ;  and  a  bemieet  of  the 
residue  of  a  testator's  personal  estate;  see  BooUe  v.  Blunddl,  1  Meriv.  236; 
where  Lord  Eldon  says,  it  is  a  circumstance  deserving  of  just  so  much  weight  as, 
and  no  more  than,  any  individual  judge  can,  after  attending  to  the  general  effect 
of  the  will  in  all  its  parts,  taken  togeUier,  bring  himself  to  consider  it  fairly  enti- 
tled to. 

2.  That  a  codicil  and  a  will  previously  made,  if  not  inconsistent  with  each  other, 
are  to  be  considered  as  parts  of  the  same  instrument ;  see  note  3  to  Wl  v.  Chap- 
man,  1  V.  405. 

3.  The  principal  case  was  commented  upon  in  JSdridge  v.  Lord  WalUcourt,  1 
Ball  &  Bea.  317,  and  the  decision  was  saia  to  have  depended  upon  something 
very  particular  in  the  will,  which  took  the  case  out  of  the  general  rules  as  to  ex- 
oneration.   See  Greene  v.  Greene,  4  Mad.  159. 

(1)  See  the  preceding  and  the  two  following  cases,  and  the  note,  aniej  106. 
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[Rolls.— 1705,  Dec.  16 ;  1796,  July  27.] 

To  exempt  the  peraonal  estate  under  a  devise  for  payment  of  debts  the  intention 
must  appear  plainly  on  the  will ;  and  the  Ckturt  cannot  look  to  extrinsic  circum- 
stances, (a) 

John  Blewitt  devised  all  his  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  and  all  his  real  estate,  whatsoever  and 
wheresoever  and  of  what  nature  and  kind  soever,  in  possession,  re- 
version, remainder  or  expectancy,  with  their  and  every  of  their  ap- 
purtenances, unto  Thomas  Prothero  and  his  heirs,  to,  for  and  upon 
the  several  uses,  ends,  intents  and  purposes,  hereinafter  limited,  ex- 
pressed and  declared,  of  and  concerning  the  same :  that  is  to  say, 
in  trust  in  the  first  place  to  pay  all  his  just  debts :  and  also  to  and 
for  the  use,  intent  and  purpose,  that  his  mother  Mary  M'Namara 
and  her  assigns  should  after  his  decease  receive  out  of  all  and  every 
his  said  manors,  messuages,  lands,  tenements  and  hereditaments  and 
real  estate,  an  annuity  or  rent-charge  of  120Z.  and  also  to  and  for 
this  farther  use,  intent  and  purpose,  that  his  four  sisters  of  the  half 
blood  then  living  and  their  assigns  should  from  and  immediately  af- 
ter the  decease  of  the  survivor  of  him  and  his  mother  during  their 
respective  natural  lives  have,  receive  and  take,  out  of  all  and  every 
the  said  manors,  messuages,  lands,  tenements,  and  heredita- 
ments and  all  his  real  estate,  an  annuity  or  rent-chai^e  **  of  [*"  1 12] 
200L  in  equal  shares  and  proportions  ;  with  power  to  his 
mother  and  sisters  to  enter  and  distrain  and  take  the  rents,  issues  and 
profits ;  and  as  ^o,  for  and  concerning,  all  and  every  the  said  ma- 
nors, messuages,  lands,  tenements,  hereditaments  and  real  estate, 
with  their  and  every  of  their  appurtenances  from  and  immediately 
after  bis  decease  charged  and  chargeable  with  the  payment  of  the 
said  annuities  or  rent-charges  of  120Z.  and  2001.  as  aforesaid,  and 
subject  thereto,  and  to  the  means  and  remedies  herein-before  pro- 
vided for  the  recovery  thereof,  to  the  use  of  his  brother  Edward  Blew- 
itt and  his  issue  in  strict  settlement ;  remainder  to  the  use  of  his 
half  brothers  John  and  Michael  M'Namara  and  their  issue  success- 
ively in  the  same  manner ;  remainder  to  the  use  of  his  said  sisters 
and  their  heirs,  as  tenants  in  common ;  and  he  directed  his  said 
brothers  of  the  half  blood  and  their  issue,  when  in  possession,  to 
take  the  name  of  Blewitt.  Lastly,  he  gave  and  bequeathed  unto  his 
said  brother  Edward  Blewitt  all  his  moneys,  goods,  chattels,  rights, 
credits,  personal  estate  and  effects,  whatsoever  and  wheresoever ; 
and  he  appointed  his  said  brother  sole  executor. 

The  bill  was  filed  by  bond  creditors ;  and  the  question  was,  whether 
the  real  or  the  personal  estate  should  be  first  applied  in  discharge  of 
the  debts  ? 

(a)  See,  ante,  p.  107,  note  to  Bttrton  v.  KnowUoriy  and  note  (a)  to  ISdnev  v. 
Qmssmaker,  1  V.  4d6. 
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n  Mr.  Stanley y  Mr.  Richardsy  Mr.  Thomson^  and  Mr.  Hvhbersty,  for 

the  Executor.  This  is  stronger  than  Walker  v.  Jackson,  2  Atk.  624, 
being  for  payment  of  all  debts.  The  testator  must  have  intended  a 
benefit  by  the  gift  of  the  personal  estate.  It  is  too  much  to  say, 
that  by  construction  of  law  only  the  personal  estate  thus  given  shall 
be  applied  in  exoneration  of  another  fund,  which  is  expressly  chaiged. 
In  fVebb  v.  Jones,  2  Bro.  C.  C.  60,  the  Master  of  the  Rolls  observes, 
there  is  no  magic  in  words.  SamweU  v.  Wake,  1  Bro.  C.  C.  144, 
was  only  a  general  charge  upon  all  his  estate,  not  using  the  w^ord 
'<  real "  ;  and  the  personal  estate  was  given  as  a  residue.  The  cir- 
cumstances of  French  v.  Chichester,  1  Bro.  P.  C.  192,  and  The  Duke 
of  Ancaster  v.  Mayer,  1  Bro.  C.  C.  454,  are  also  distinguishable. 
Bamjield  v.  fVyndham,  Pre.  Ch.  101.  Stapleton  v.  ColviUe,  For. 
202.  Anderson  v.  Cook,  Kynaston  v.  Kynaston,  cited  1  Bro.  C.  C. 
456,  457.  The  intention  must  be  collected,  as  in  every  case,  from 
the  words  ;  unless  we  can  go  out  of  the  case  and  see  the 
[*  1 13]  quantum  of  the  property.  *  The  testator  could  not  give  all 
his  personal  estate,  if  his  debts  were  to  be  taken  out  of  it. 

Mr.  Graham,  Mr.  Lewis,  and  Mr.  Alexander,  for  the  Devisees  in 
remainder.  There  is  nothing  to  imply  an  intention  to  exempt  the 
personal  estate.  Samuel  v.  Wake,  The  Duke  of  Ancaster  v.  Mayer, 
and  Hone  v.  Medcraft,  1  Bro.  C.  C.  261,  have  furnished  the  rule, 
that  there  must  be  express  words  or  an  inference,  that  cannot  de- 
ceive, absolutely  irresistible  and  necessary.  It  cannot  be  picked 
out  of  little  circumstances.  In  The  Duke  of  Ancaster  v.  Mayer, 
Lord  Thurlow  wished,  the  Court  had  held  express  words  neces- 
sary, as  a  'rule  of  policy.  Any  view  of  the  amount  of  the  prop- 
erty will  not  do,  Andrews  v.  Emmot,  2  Bro.  C.  C.  297. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  shall 
not  determine  it  now.  I  will  look  at  the  will  very  carfully :  but  I 
will  state  the  principles,  that  will  guide  my  determination.  First,  I 
will  not  look  out  of  the  will  as  to  the  state  of  his  affairs.  I  shall  not  be 
guided  by  the  consideration,  whether  he  could  or  could  not  under  cer- 
tain circumstances  \\ave  intended  what  might  or  might  not  have  been 
inferred  from  the  same  will  under  other  circumstances.  Secondly, 
as  to  the  irresistible  inference  :  I  do  not  know  what  is  meant  by  that. 
I  admit,  it  must  be  such  an  inference,  as  leaves  no  doubt  upon  the 
mind  of  the  person,  who  is  to  decide  upon  it.  It  must  be  irresistible 
to  my  mind  (1).  It  need  not  be  such,  that  no  man  alive  can  doubt 
upon  it :  but  it  must  not  be  a  case  of  presumption ;  for  then  we 
shall  get  into  that  miserable  way  of  explaining  it  by  evidence.  It 
is  not  like  the  case  between  the  executor  and  next  of  kin,  where  the 
residue  is  not  disposed  of;  which,  I  say,  is  only  whether  the  testator  did 
or  did  not  upon  the  whole  intend  at  the  time,  that  the  executor  should 
take  it.  That  may  be  explained  by  evidence:  this  cannot;  but 
must  stand  upon  the  will.  There  are,  I  am  sure,  cases  upon  these 
words :    "  I  will,  that  all  my  debts  shall  be  paid  out  of  my  real  es- 

(1)  See  Lord  Eldon's  definition  of  necessary  implication,  1  Ves.  &  Bea.  466,  and 
in  the  note,  post,  vol.  v.  534. 
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tate."  That,  I  take  it,  was  deteraiined  to  lay  it  upon  the  real  estate 
only.  There  was  a  case  of  GaskiU  v.  Hough  (1)  in  the  Exchequer, 
when  I  was  very  young  at  the  bar ;  in  which  the  words  were  some- 
thing like  those.  This  is  a  case,  which  cannot  very  unfrequently 
have  happened.  I  must  be  perfectly  satisfied,  before  I  decide,  that 
the  personal  estate  is  exempted.  In  TTie  Duke  ofAncaster  v.  May- 
er the  Lords  Commissioners  were  satisfied :  Lord  Thurlow  was  not ; 
and  he  said,  nothing  but  absolute  satisfaction  should  in- 
duce him  to  exempt  the  personal  estate.  Irresistible  ♦  in-  [  *1 14] 
ference  is  not  necessary  even  in  the  case  of  an  heir  at  law. 
In  the  known  case  of  a  devise  to  the  heir  after  the  death  of  the 
wife  the  inference  is  not  irresistible :  if  it  is  to  a  stranger,  there  is 
no  inference. 

Master  of  the  Rolls.  My  determination  in  this  case  is  direct- 
ly the  reverse  of  the  last ;  for  I  am  clearly  of  opinion,  it  is  not  suffi- 
cient to  exempt  the  personal  estate  from  the  debts.  I  have  looked 
very  attentively  at  the  will,  that  the  party  should  not  think  it  a  hard 
determination,  because  different  from  the  last.  There  is  a  very  wide 
difference  between  the  two  cases.  This  is  stripped  of  every  circum- 
stance except  that  of  a  devise  to  a  trustee  for  payment  of  debts  and 
a  general  bequest  of  the  personal  estate  to  the  executor.  There  is  no 
one  case  since  Frejich  v.  Chichester,  the  first  upon  the  subject,  in 
which  such  words  as  these  have  been  alone  sufficient  to  exempt  the 
personal  estate.  It  has  been  over  and  over  again  decided,  that  such 
words  are  not  sufficient  to  raise  such  a  demonstration,  as  Lord  Thur- 
low says  is  necessary  (2).  

1.  As  to  the  exemption  of  a  testator's  personal  estate  from  the  discharfl^e  of  his 
debts,  see  note  1  to  the  last  preceding  case,  and  note  3  to  the  last  case  l)ut  one; 
with  the  references  there  ffiven. 

2.  That,  as  a  general  nue,  a  testator  is  never  to  be  understood  as  having  meant 
more  than  he  has  expressed ;  but  still,  that  in  endeavoring  to  ascertain  the  mean- 
ing of  a  testator,  when  that  meaning  is  not  clear,  the  improbabilities  and  incon- 
sistencies which  may  arise  out  of  one  construction,  or  be  avoided  1^  another,  are 
to  be  attended  to ;  see  note  4  to  Blake  v.  Bunburu,  1  V.  194 ;  the  note  to  Smith  v. 
MaiOand,  1  V.  362;  note  2  to  StraUon  v.  Busty  1  V.  285;  and  note  4  to  Standen 
V.  Standen,  2  V.  589. 

3.  Althoufifa  a  testator  has  not  by  express  words  exonerated  his  personal  estate 
hom  those  cnarges  with  respect  to  which  they  are  primarily  liable ;  yet  this  exon- 
eration may  be  necessarily  implied.  GrecM  v.  Greentj  4  Mad.  157 ;  fVUUama  v. 
The  Bishop  of  LLandaff,  1  Cox,  257.  The  implication  is,  unquestionabljr,  not  to 
rest  upon  conjecture,  [Cant  v.  Holford^S  Ves.  676,)  but  neither  is  it  requu-ed,  that 
the  inference  should  be  absolutely  irresistible ;  it  is  enough  if  the  whole  circum- 
stances, taken  together,  afford  such  an  inference  as  leaves  no  doubt  in  the  mind 
of  the  judge  who  has  to  decide,  as  to  the  intention  of  the  testator.  HartUy  v. 
Hurle,  5  Ves.  546;  BooUe  v.  BlundeU,  19  Ves.  517;  GiHins  v.  Steelt,  1  Swanst 
28;  fFiOdnstm  v.  Mam,  1  V.  &.  B.  466.  See  note  2  to  HamiUon  v.  fVorky,  2  V. 
62.  In  the  case  of  iJoyd  v.  Mrahall,  decided  in  Cane.  18  June,  1754,  (which 
case  is  cited  more  at  length,  post,  in  note  2  to  Holmes  v.  Cradoek,  3  V.  317,) 
Lord  Hardwicke  appears,  from  Mr.  Forrester's  ms.  to  have  expressed  hiinself  to 
the  following  effe<;t :  —  "  It  Iwa  been  argued,  that  accordinfir  to  Gardner  v.  Shddon, 
Van^  262,  although  estates  are  often  given  in  a  will  by  implication,  this  distinc- 

(1|  See  that  case  stated  in  the  preceding  case,  aanie,  110. 

(2)  See  the  two  preceding  cases  and  the  next,  and  the  note,  omit,  106. 


114  MANNING   V.  SPOONER.  [1796. 

tion  is  to  be  taken,  namely,  that  an  estate  given  by  implication  of  a  will,  if  it  be 
to  the  disinherison  of  the  heir  at  law,  is  not  good,  when  such  implication  is  only 
constructive  and  possible,  but  not  a  necessary  implication :  this  is,  undoubtedly, 
the  doctrine  laid  down  in  that  case,  but  I  do  not  see  that  it  is  said  there  must  be 
an  absolute  natural  necessity,  where  the  intent  is  plain,  and  the  implication  of  law 
thereon."  See,  on  this  subject,  note  6  to  Pickering  v.  Lord  l^canford,  2  Ves.  272: 
In  Mr.  Forrester's  before-cited  ms.  the  case  of  Howell  v.  Htq^,  (which  was  de- 
cided on  the  8th  of  February,  1747,)  is  thus  stated :  —  Thomas  Hayler  bequeathed 
several  pecuniary  legacies,  and  then  gave  all  the  rest  and  residue  of  his  real  and 
personal  estate  to  his  brother  and  his  heirs.  The  brother  was  the  testatoi^s  heir 
at  law,  and  the  question  was,  whether  the  legacy  was  a  charge  on  the  real  estate. 
Lord  Hardwicke  said,  "  The  terms  of  the  will  are  not  sufficient  to  charge  the  lega- 
cies on  the  real  estate.  It  would  be  dangerous  to  carry  implied  intents  so  rar, 
where  nothing  more  appears  to  warrant  the  presumption  of  such  intent  No  case 
has  been  cited  to  warrant  such  a  decree,  founded  only  on  the  circumstance  of  the 
devise  being  to  the  testator's  heir  at  law." 
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[Rolls.— 1796,  Mat  12;  July  27.] 

Though  a  general  charge  of  debts  upon  a  devised  estate  will  not  prevent  the 
previous  application  of  an  estate  descended,  vet  if  the  devised  estate  is  selected 
and  appropriated  to  the  debts,  it  is  liable  before  the  estate  descended :  but  this 
arrangement  does  not  bind  the  creditor,  (a) 

The  order  of  application  to  debts:  1st,  the  plersonal  estate,  unless  exempted  ex- 
pressly or  by  plain  implication :  2dly,  estates  devised  for  the  particular  purpose 
of  paying  debts:  3dly,  estates  descexided:  4thly,  estates  devised,  (b)  [p.  117.] 

Charles  Spooner  by  his  will,  dated  the  14th  of  January,  1785, 
after  some  specific  and  pecuniary  legacies  gave  all  the  residue  of  his 
personal  estate  to  trustees,  in  trust  to  convert  the  same  into  money, 
and  thereout  in  the  first  place  to  pay  all  his  debts  and  funeral  expen- 
ses, and  also  the  legacies  therein  mentioned ;  and  if  there  should  be 
any  surplus  of  the  moneys  to  arise,  from  his  said  personal  estate,  he 
directed,  that  it  should  be  laid  out  in  the  purchase  of  3  per  cent, 
consolidated  Bank  Annuities  upon  the  trusts  after  declared.  He  gave 
all  his  messuages,  plantations,  lands,  tenements,  and  hereditaments, 
and  all  his  real  estates  whatsoever,  whether  in  possession,  reversion, 
or  remainder,  situated  in  the  islands  of  Antigua,  St.  Christopher's 
and  Tortola,  together  with  all  the  buildings,  slaves,  horses,  mules, 
cattle,  and  plantation  utensils,  and  implements,  and  chattels  of  all 
sorts,  therein  or  thereunto  belonging,  to  the  use  of  the  said 
[*  1 15]     trustees,  their  heirs,  executors,  administrators  and  *  assigns, 

(a)  See  ante,  p.  lOG,  note  (a)  to  Burton  v.  KnotoUon,  and  note  (a)  to  Kidney  v. 
Cousimaker,  1  V.  436.  The  doctrine  of  the  Court  in  cases  like  the  present  is  to 
follow  out  the  intention  of  the  testator.  The  pei^nal  estate  is  deemed  the  natu- 
ral and  primary  fund  for  the  payment  of  all  debts;  and  the  testator  is  presumed  to 
act  upon  this  legal  doctrine,  until  he  shows  some  other  distinct  and  unequivocal 
intention.  1  Story,  Eq.  Jur.  §  572 ;  see,  also,  LupUm  v.  Lupton,  2  Johns.  Ch.  628 ; 
Livingston  v.  JSTetokirkj  3  Johns.  Ch.  319;  M^Km  v.  Green,  ib.  56;  Ha^  v.  Jad^- 
son,  6  Mass.  151 ;  note  (a)  to  Kidney  v.  Coussmaker,  1  V.  436. 

(b)  See  1  Story,  Eq.  Jur.  §  577. 

VOL.  III.  8* 
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upon  trust,  that  they  should  during  the  life  of  his  wife,  and  until 
the  sum  of  8000/,  3  per  cent,  consolidated  Bank  Annuities  should 
be  raised,  as  after  directed,  and  also  till  such  farther  sum  should 
be  raised,  as  after  mentioned,  cultivate  and  manage,  and  re- 
ceive the  rents,  issues  and  profits,  of  the  said  plantations  and  estates, 
and  apply  the  same,  after  paying  and  securing  some  annuities  there- 
in mentioned,  in  payment  of  such  of  his  debts  and  legacies,  as  the 
residue  of  his  personal  estate  should  prove  deficient  in  paying :  and 
should  lay  out  and  invest  the  residue  and  surplus  of  the  annual  rents 
and  profits  of  the  said  estates  and  premises  from  time  to  time  in 
the  purchase  of  3  per  cent,  consolidated  Bank  Annuities  in  the 
names  of  his  said  trustees,  until  the  said  Bank  Annuities  together 
with  the  Bank  Annuities  (if  any)^  which  should  be  purchased  with 
the  surplus  of  his  personal  estate,  should  amount  to  the  sum  of 
8000/  3  per  cent,  consolidated  Bank  Annuities ;  and  subject  there- 
to, and  after  the  death  of  his  wife,  he  directed,  that  his  trustees 
should  convey  the  said  plantations,  estates  and  premises,  in  the  islands 
of  St.  Christopher's  and  Tortola  to  the  use  of  his  nephew  Hunger- 
ford  Spooner  and  his  issue  male  in  strict  settlement  with  divers  re- 
mainders over ;  and  he  directed  them  to  convey  his  said  plantations, 
estates  and  premises,  in '  Antigua,  to  the  use  of  his  nephew  Peter 
Shawe  and  his  issue  male  in  the  same  manner  with  divers  remain- 
ders over  ;  and  he  declared,  that  all  the  negroes,  cattle,  stock,  plan- 
tation utensils  and  implements,  on  and  belonging  to  the  said  several 
estates  should  go  along  with  the  freehold  and  inheritance  of  the  said 
estates  respectively.  He  gave  1000/.  part  of  the  said  8000/.  3  per 
cent,  annuities  to  his  niece  Mary  Shawe,  and  the  remainder  of  the 
said  8000/.  stock  to  several  other  nephews  and  nieces ;  and  he  ap- 
pointed his  trustees  executors  with  his  wife. 

The  testator  at  the  date  of  his  will  was  not  seised  of  any  real 
estates  except  those,  he  had  devised.  Afterwards  in  August,  1787, 
he  purchased  in  fee  simple  an  estate  at  Landford,  in  Wilts.  He 
died  upon  the  12th  of  May,  1798,  leaving  his  niece  Isabella  Spoon- 
er his  heir ;  who,  the  will  not  having  been  republished,  entered  upon 
the  estate  at  Landford  ;  and  sold  it  for  4200/. 

The  widow  and  one  of  the  trustees  being  dead,  the  will  was  estab- 
lished and  the  usual  accounts  directed  upon  the  bill  of  the  surviving 
trustee.  A  supplemental  bill  was  afterwards  filed  by  the  surviving 
trustee,  the  devisees  and  legatees,  praying  an  account  of 
the  rents  *and  profits  of  the  Landford  estate  received  by  [*  116] 
the  Defendant  Isabella  Spooner  and  of  the  purchase-mon- 
ey ;  and  that  in  case  the  specialty  creditors  should  have  exhausted 
any  part  of  the  personal  estate,  the  legatees  might  stand  in  their 
place  upon  the  real  estate  descended.  The  purchase-money  of  the 
Landford  estate  was  paid  into  Court.  It  was  decreed,  that  the  ac- 
counts should  be  carried  on  in  the  original  cause.  The  Master  re- 
pented, that  5047/.  had  been  received  from  the  personal  estate,  and 
applied  in  discharge  of  debts  and  legacies ;  and  that  9739/.  remain- 
ed due  to  the  specialty  creditors  for  principal  and  interest.     The 
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cause  coining  on  for  farther  directions,  the  question  was,  whether 
the  descended  estate  was  liable  to  the  debts  before  the  application 
of  the  fund  to  arise  from  the  devised  ^estates  under  the  trust  in  the 
will? 

Mr.  Piggott  and  Mr.  Thomson^  for  tlie  Devisees.  In  OaUan  v. 
Hancocky  2  Atk.  424,  Lord  Hardwicke  changed  the  opinion,  he  had 
first  taken  up  in  &vor  of  the  heir.  PawU  v.  C&rbet,  3  Atk.  556  (1). 
The  circumstance,  that  the  descended  estate  was  purchased  after 
the  date  of  the  will,  is  material ;  in  the  other  case  devising*one  es- 
tate subject  to  debts  and  sufiering  the  other  to  descend  he  might  be 
supposed  to  mean  the  latter  to  be  exempt.  Davies  v.  Topp^  fVride 
V.  Clark,  2  Bro.  C.  C.  259,  n.  261,  n.  It  is  very  difficult  to  recon- 
cile Lord  Thurlow's  opinion  in  Davies  v.  Topp  with  his  opinion  in 
favor  of  the  heir  in  Donne  v.  Lewis,  2  Bro.  C.  C.  257.  This  testa- 
tor knowing,  that  his  estates  in  the  West  Indies  were  liable  to  all 
his  debts  generally,  both  by  colonial  acts  and  the  statute  5  Geo.  III. 
c.  7,  has  expressed  his  intention,  that  they  should  not  be  sold  for 
that  purpose.  This  will  amounts  to  no  more  than  a  general  chaige, 
and  makes  no  special  provision. 

Mr.  Lloyd,  Mr.  Chant,  and  Mr.  AUcock,  for  the  Heir.  In  Donne 
V.  Lewis,  Lord  Thurlow  was  clearly  against  extending  the  doctrine 
of  the  preceding  cases.  He  never  was  satisfied  with  GaUon  v.  Han- 
cock ;  under  the  circumstances  of  which  it  certainly  was  extraor- 
dinary to  infer  an  intention-  to  exonerate  the  devised  estate.  Where 
the  estate  is  purchased  after  the  date  of  the  will,  as  strong  an  infer- 

tl)  Corbet  K^naston  by  his  will  subjected  his  real  estates  to  the  payment  of  his 
Its ;  and  devised  all  his  real  estates  to  trustees,  their  executors  and  administra- 
tors, for  the  term  of  500  years,  in  trust  for  the  speedy,  effectual,  and  just,  payment 
of  the  annuities  charged  upon  his  estate,  and  the  interest  money  due  to  the  several 
mortgagees  thereof  and  the  charges  of  the  execution  of  the  trust,  in  manner 
therem  mentioned ;  and  as  to  the  overplus  of  the  said  yearly  rents,  he  declared  his 
will  to  be,  that  the  same  should  be  set  apart  and  esteemed  as  a  sinking  fund  for 
the  yearly  and  gradual  discharge  of  the  principal  money  of  his  said  debts,  namely, 
for  the  discharge  of  bond  debts  and  debts  by  sunple  contract  in  the  first  place,  and 
the  mortgage  debts,  to  be  so  discharged  yearly  and  gradually  one  after  anoUier 
with  all  convenient  speed,  until  the  whole  debts  should  be  fully  paid  off  and  dis- 
charged ;  and  that  then  such  overplus  money  should  be  put  out  at  interest  to 
increase  the  fund.  He  then  gave  power  to  the  trustees  to  sell  timber  or  other 
wood  on  anv  part  of  his  estate,  and  to  make  leases  for  three  lives  and  to  take  fines 
thereon ;  which  money  so  to  be  raised  by  sale  of  timber,  leasmg  and  fines,  he  di- 
rected to  be  applied  to  increase  and  augment  the  sinking  fund ;  with  this  proviso ; 
that  if  any  of  the  creditors  should  calTin  their  respective  debts,  and  his  trustees 
could  not  raise  the  same  by  the  ways  and  meatis  aforesaid,  or  by  assignment  of 
such  respective  creditor's  securities,  then  and  so  oflen  it  should  be  lawful  for  his 
trustees  to  sell  and  dispose  of  to  the  best  advantage  all  or  any  part  of  the  said  term 
of  500  years  for  payment  of  such  debts,  as  could  not  be  raised  by  any  other  the 
ways  and  means  aforesaid ;  and  if  any  overplus  should  arise  from  such  sale,  he 
directed  it  to  be  applied  to  increase  the  said  sinking  fund ;  and  he  directed  his 
trustees  to  avoid  selling,  if  possible,  and  not  to  put  this  power  in  execution  but  in 
cases  of  the  last  and  greatest  necessity,  where  justice  and  his  creditors  absolutely 
required  it;  and  not  otherwise;  and  after  the  determination  of  the  said  term  of  500 
years  he  devised  his  said  estates  in  strict  settlement  to  Anna  Maria  Mytton  and 
her  issue  male  with  remainders  over.  The  descended  estate  was  purchased  be- 
tween the  date  of  the  will  anQ  t!he  date  of  a  codicil,  which  republished  the  will. 
Reg.  Lib. 
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ence  for  the  heir  arises  from  its  not  being  republished  as  in  the  other 
case.  There  cannot  be  a  more  particular  direction  than  that,  till 
the  debts  are  paid,  the  devisee  for  life  shall  have  nothing  out  of  the 
estate ;  and  though  a  general  charge  will  not  do,  a  particular  trust 
will.  Here,  knowing  his  estates  were  liable  to  all  his  debts,  he  had 
no  other  motive  for  the  charge  than  to  create  a  particular  special 
fund.  This  was  at  first  an  extremely  doubtful  equity.  In  the  cases 
cited  there  was  a  mere  general  charge. 

July  Vlth.  Mast£R  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  The  question,  whether  the  descended  estate  is  liable  before 
those  devised,  depends  entirely  upon  this  point,  whether  there  is  a 
specific  gift  (1)  of  any  part  of  the  estate  for  the  purpose  of  paying 
the  debts ;  or  whether  it  is  only  a  general  charge  for  tliat  purpose ; 
for  upon  the  doctrine,  that  is  very  fully  laid  down  by  Lord  Thurlow 
in  Dornie  v.  Lewisy  there  is  no  doubt  of  the  manner  in  which  the 
estate  of  a  testator  is  to  be  applied  in  discharging  his  debts.  That 
case  had  a  very  full  consideration  and  discussion ;  and  it  was  deter- 
mined upon  principles,  that  have  been  constantly  acted  upon  since ; 
and  which  must  govern  all  such  cases.  From  that  I  collect,  that 
there  are  four  classes  of  estates  to  be  applied  to  the  debts :  1st,  The 
general  personal  estate,  unless  exempted  expressly  or  by  plain  impli- 
cation :  2dly,  Any  estate  particularly  devised  for  the  purpose,  and 
only  for  the  purpose,  of  paying  debts:  3dly,  Estates 
*  descended :  (2)  4thly,  Estates  specifically  devised.  The  [*  1 18] 
question  therefore  is  in  every  case,  where  the  contest  is 
between  an  estate  descended  and  an  estate  alleged  to  be  provided 
for  the  debts,  whether  it  is  a  general  charge,  or  any  part  of  the 
estate  is  selected  ^3)  for  the  express  purpose  of  paying  the  debts. 
If  part  is  selected  tor  that  purpose,  that  part  shall  be  applied  before 
the  descended  estate ;  whether  the  testator  had  that  estate  before 
he  made  his  will,  or  not.  Lord  Thurlow,  in  considering  Galton  v. 
Hcmcocky  Wride'y.  Clark,  and  Davies  v.  Toppy  is  clearly  of  opinion, 
that  the  question  is,  whether  the  testator  has  selected  any  part  of 
his  estates,  which  it  was  his  will  should  be  first  applied  ;  or  whether 
the  charge  is  only  to  subject  his  estates  to  the  payment  of  his  debts ; 
which  otherwise  perhaps  could  not  be  applicable  to  them.  That 
will  not  make  the  devised  estates  applicable  in  the  distribution 
before  those  descended. 

Then  taking  this  case  for  my  guide  I  am  only  to  consider,  which 
b  the  case  here ;  whether  it  is  a  general  charge,  or  part  is  selected 
and  appropriated  to  the  debts ;  and  the  words  arc  so  emphatical  as 
fully  to  convey  the  principles,  that  will  guide  the  decision  ;  especially 
when  we  consider  the  nature  of  this  property ;  which  is  situated  in 
the  West  Indies ;  and  is  liable  to  all  his  debts  independently  of  any 

(1)  Seejwrf,  vol  viii.  116, 117, 125;  Harmoody.  Oglander;  and  303,  MUnes  v,. 

(2)  Bcamewdl  v.  Lord  Cawdor,  3  Madd.  453. 

(3)  Poity  trmiama  v.  C%itfy,  545;  vol.  viii.  116,  117, 303. 
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will  of  his  (a).  But  even  if  it  was  an  English  estate,  which  is  not 
liable  to  all  debts,  even  in  that  case  I  should  have  thought,  that  a 
provision  of  this  sort  appropriating  the  rents  and  profits  first  to  the 
payment  of  his  debts,  is  a  specific  gift,  which  must  be  first  applied. 
I  cannot  consider  this  as  being  va  general  charge  for  the  purpose  only 
of  preventing  any  of  his  debts  remaining  unpaid ;  for  the  law  of  the 
country,  where  they  lie,  had  sufficiently  provided  for  that ;  therefore 
if  it  is  to  have  any  efiect,  it  must  be  to  appropriate  this  fund,  and 
for  no  other  purpose.  If  so,  the  question  is,  whether  according  to 
the  principles  laid  down  in  Donne  v.  Letoisy  the  Plaintiffs  have  a 
right  to  call  upon  the  heir,  to  whom  the  estate  purchased  after  the 
date  of  the  will  has  descended,  to  apply  that  estate  first  to  the  debts ; 
and  I  am  of  opinion,  the  heir  cannot  be  called  upon  to  contribute, 
till  that  fund,  so  appropriated,  not  merely  to  take  care  that  all  the 
debts  shall  be  paid,  but  for  the  particular  purpose  of  the  appropria- 
tion, has  been  exhausted.  The  heir  cannot  avail  herself  of  this 
except  by  being  reimbursed  out  of  the  rents  and  profits  of  this  trust 
fund.  She  cannot  postpone  the  creditors.  That  was  the  case  of 
Lingard  v.  Lord  Derby ^  1  Bro.  C.  C.  311.     The  testator  may 

arrange  between  his  heir  and  devisee ;  but  not  so  as  to 
[*119]     take  away  from  *the  creditor  a  fund,  he  has  a  right  to 

come  upon  (1).  But  if  creditors  are  not  concerned,  the 
Plaintiffs  have  no  right  to  call  upon  the  heir  ;  and  the  money  must 
be  paid  to  her ;  and  the  supplemental  bill  must  be  dismissed  (2). 

Where  the  special  object  of  a  devise  of  particular  lands  wajs  the  payment  of 
the  testator's  debts,  there  such  lands  are  the  primary  fund  for  that  purpose.  Her- 
mood  V.  Oglander,  16  Ves.  125.  But  though  lands  may  have  been  devised  sub- 
ject to  a  general  charge  for  payment  of  debts,  still,  lands  descended  will  be  pre- 
viously applicable.  MUnes  v.  Slater,  8  Ves.  306.  The  devised  estate  will  be 
considered  as  auxiliary  only,  unless  the  descended  estate  be  expressly  exonerated 
BameweU  v.  Lord  Cawdor,  3  Mad.  456. 

(a)  It  was  always  held,  even  before  the  stat  Geo.  11.  c.  7,  §  4,  that  a  foreign 
plantation,  though  an  inheritance,  yet  being  in  a  foreign  country,  was  to  be  looked 
upon  as  a  chattel  to  pay  debts,  and  a  testamentary  thing.  2  Williams,  Exec.  1183. 
In  England  an  action  did  not  lie  formerly  against  an  executor,  upon  a  simple  con- 
tract; but  now  by  3  &  4  Wm.  IV.  cap.  42,  §  Id,  "an  action  of  debt  on  simple 
contract  shall  be  maintainable  in  any  Court  of  Common  Law  a^nst  any  executor 
or  administrator."  Ibid.  1371.  This  reasonable  change  in  Uie  law,  when  pro- 
posed by  Sir  Samuel  Romilly,  was  rejected ;  but  was  fimlly  carried  through  Par- 
liament by  his  son,  Mr.  John  Romilly,  of  the  Chancery  Bar,  in  1834. 

(1)  See  Hughes  v.  Dtndben,  2  Bro.  C.  C.  614. 

(2)  See  the  three  preceding  cases :  post,  Harmood  v.  Oglander,  MUnea  v.  Slakr, 
vol.  viii.  106,  295. 
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TAYLOR  V.  LANGFORD. 

[Rolls.— 1796,  April  27.] 

Testator  gave  tho  interest  and  produce  of  the  residue  to  his  two  sisters  for  their 
lives ;  and  after  their  decease  the  principal  to  be  paid  to  their  children,  share 
and  share  alike :  but  whichever  died  beiore  the  other,  then  the  share  so  paid  to 
her  to  be  paid  to  her  children  in  equal  proportions :  but  if  she  should  leave  no 
children,  then  the  interest  and  produce  to  be  paid  to  the  survivor  for  her  life  as 
aforesaid.  One  sister  died  without  leaving  children :  the  survivor  is  entitled 
to  the  interest  for  life ;  and  the  principal  is  vested  in  all  her  children,  (a) 

Draper  by  his  will,  after  directing  his  debts  to  be  paid, 


and  giving  some  specific  articles  to  his  wife,  ordered  all  the  residue 
of  his  estate  to  be  turned  into  money,  and  after  making  a  provision 
for  his  wife  for  her  life,  directed  the  interest  and  produce  thereof  to 
be  paid  to  his  two  sisters  Hannah  Langford  and  Alice  Cheeseman 
share  and  share  alike  during  the  term  of  their  natural  lives ;  "  and 
after  their  decease  the  principal  to  be  paid  to  their  children  share 
and  share  alike :  but  whichever  sister  died  before  the  other,  then 
the  share,  which  was  so  paid  to  her,  shall  be  paid  to  her  children  in 
equal  proportions :  but  if  such  sister  so  dying  should  leave  no 
children,  then  the  interest  and  produce  to  be  paid  to  the  survivor 
for  her  life  as  aforesaid."     The  testator  then  appointed  executors. 

Alice  Cheeseman  died  without  leaving  children.  Hannah  Lang- 
ford  had  two  children  at  tlie  death  of  the  testator,  and  two  others 
afterwards :  but  Mary  Taylor  the  Plaintiff  was  her  only  child  living 
at  her  death  ;  and  the  question  was  between  her  claiming  the  whole 
in  that  character  and  the  assignees  of  the  shares  of  two  of  the 
other  children.  Under  former  orders  in  the  cause  the  interest  was 
ordered  to  be  paid  to  Hannah  Langford  for  her  life. 

Mr.  Lloyd  and  Mr.  Scaife,  for  the  Plaintiff.  The  time  of  vest- 
ing was  suspended  until  the  death  of  the  survivor  of  the  sisters  upon 
the  particular  circumstances.  The  words  "  leave  no  children  " 
must  mean  at  her  death.  It  is  clear,  the  testator  had  in  his  idea, 
that  if  either  left  no  children  Uving  at  her  death  it  was  to  go  over ; 
and  then  according  to  Spencer  v.  BuUock,  (ante,  Vol.  II.  687,)  it 
could  not  be  a  vested  interest  in  children  then  living  or  coming  en 
esse  in  the  life  of  the  tenant  for  life.  Till  the  death  of  the  mother 
it  was  impossible  to  know  what  children  she  might  leave. 
There  must  be  *the  same  conclusion  upon  both  shares,  [*  120] 
both  being  given  in  the  same  words  and  sentence.  This 
is  an  exception  from  the  general  rule  in  favor  of  vesting. 

Mr.  Cox  and  Mr.  Johnson,  for  the  assignees  of  two  of  the  other 
children.  The  general  rule  is  established  by  Attorney  General  v. 
Crispiny  De  Visme  v.  Mella,  and  1  Bro.  C.  C.  386,  537,  and  many 
other  cases,  and  was  admitted  in  fencer  v.  Bullock,  There  are  no 
circumstances  in  this  case  as  in  that.     The  first  words  completely 

•     (a)  See  2  Williams,  Exec.  799,  892 ;  ShaUudc  v.  SUdman,  2  Pick.  468. 
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dispose  of  the  property  after  the  decease  of  the  two  sisters,  by  words 
that  clearly  give  it  to  all  the  children  ;  and  there  is  nothing  to  undo 
that  in  the  subsequent  expressions ;  which  are  only  applicable  to  the 
life  interests  of  the  two  sisters,  and  do  not  touch  the  principal. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  cannot 
control  these  general  words  by  this  strange  expression  ;  for  the  con- 
sequence of  that  construction  would  be,  that  though  there  might 
have  been  many  children,  yet  if  the  surviving  sister  died  without 
leaving  any  children,  it  would  be  undisposed  of.  The  principal 
reason  in  *S^C7iccr  v.  Bullock  was,  I  think,  that  there  were  three 
children  at  the  death  of  the  testator,  and  he  makes  a  disposition  of 
it  in  the  event  of  there  being  only  one  child.  Therefore  I  held 
the  time  of  vesting  suspended.  This  property  vested  in  the  chil- 
dren (1).  

As  to  the  vesting  of  interests  in  remainder,  ^ven  to  the  children  of  a  family, 
after  a  previous  life  estate ;  see,  anie^  note  3  to  Noebutk  v.  Dean^  2  V.  265. 


BRYDGES   V.  BRYDGES. 
PHILIPS  V.  BRYDGES. 

[Rolls.— 1796,  April  27 ;  Mat  a] 

A  LiMiTATioiv  that  will  create  an  intail  at  law,  will  have  the  same  effect  upon  an 
equitable  estate :  therefore  a  devise  in  fee  to  pay  debts,  and  then  to  the  use  of 
A.  in  trust  for  B.  for  life,  remainder  to  the  heirs  male  of  his  body,  is  an  estate 
tail  in  B.  (a) 

To  create  a  merger  of  the  equitable  in  the  legal  estate  by  their  union,  the  interest 
in  each  must  be  the  same; (6)  an  equitable  recovery  therefore  barred  an  equi- 
table remainder  in  tail,  in  the  person,  who  had  the  whole  legal  fee,  [p.  :U20.] 

An  equitable  recovery  will  not  bar  a  legal  remainder,  [p.  125.] 

A  legal  estate  in  the  equitable  tenant  to  the  pradpe  is  no  objection  to  an  equitable 
recovery,  [p.  125.] 

Analogy  between  legal  and  equitable  estates,  [p.  127.] 

William  Brtdges  devised  and  bequeathed  all  his  estates  freehold 
and  leasehold  and  copyhold  at  Bosbury  and  several  other  places 
mentioned  in  the  county  of  Hereford,  and  also  all  the  estates  free- 
hold lands  and  premises,  which  were  given  to  him  by  his  cousin 
Thomas  Brydges,  in  the  counties  of  Hereford,  Brecon  and  Radnor, 
then  in  possession  of  Arthur  Holder  and  Francis  Johnson,  to  his 

(1)  See  the  note,  ante,  vol.  i.  408. 

(a)  The  like  limitations  may  be  made  of  the  equitable  as  of  the  legal  estate ;  1 
Preston,  Abstr.  144 ;  1  Chitty,  Gen.  Pr.  324.  As  to  the  distinctions  between  legal 
and  equitable  estates,  see  ib.  365 — 373.  A  trust  estate,  and  the  legal  interests  of 
a  mortgagee  in  fee,  and  equitable  interests,  as  well  as  legal,  in  general  including 
an  Equity  of  redemption,  are  clearly  devisable,  and  will  pass  under  the  general 
words  in  a  will  pajssmg  other  estates,  unless  a  contrary  intention  can  be  collected 
from  tlie  testator's  expressions.    Ib.  355,  369. 

(b)  See  1  Maddock,  Ch.  509. 
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wife,  Catherine  Brydges,  Edmund  Brydges,  Francis  Brydges,  and 
Kempe  Brydges,  to  have  and  to  hold  to  them  and  their  heirs  to  the  . 
use  of  them  and  their  heirs  in  trust  and  confidence,  that 
they  and  *the  survivor  and  the  heirs  of  such  survivor  [*121] 
should  out  of  the  rents,  issues  and  profits,  or  by  sale, 
mortgage  or  other  disposition  thereof,  raise  so  much  money  as  would 
pay  off  the  several  mortgages,  the  premises  were  subject  to,  and  also 
all  his  debts,  that  he  owed  upon  bond  or  other  securities  mentioned 
in  a  paper  enclosed  in  his  will ;  and  after  payment  of  all  his  debts 
he  directed  his  said  trustees  to  convey  his  estates  and  premises,  that 
should  be  left  unsold,  to  such  person  and  persons,  to  whom  he  had 
devised  his  estates  at  Tiberton ;  and  he  devised  to  his  wife  his  es- 
tates freehold,  leasehold  and  copyhold,  at  Tiberton  and  other  places 
mentioned  in  the  county  of  Hereford,  the  copyhold  being  surren- 
dered to  the  use  of  his  will,  to  have  and  to  hold  the  said  manors, 
messuages  and  premises,  to  her  for  and  during  the  term  of  her  nat- 
ural life,  subject  to  waste,  for  her  better  provision  and  maintenance ; 
and  he  devised  some  estates  given  him  by  the  late  Dr.  Bruster,  in 
the  city  of  Hereford,  to  his  wife,  to  have  and  to  hold  for  and  during 
the  term  of  her  natural  life ;  and  after  her  decease  he  devised  the 
same  to  such  person  and  persons,  to  whom  he  had  devised  his  estates 
at  Tiberton  ;  and  from  and  after  the  decease  of  his  wife  he  devised 
and  bequeathed  the  aforesaid  estates  at  Tiberton  freehold,  leasehold 
and.  copyhold,  to  Edmund,  Francis,  and  Kempe  Brydges,  to  hold  to 
them  and  their  heirs  to  the  use  of  them  and  their  heirs  in  trust  and 
confidence,  that  they  should  collect,  receive  and  take,  the  rents, 
issues  and  profits  thereof,  and  apply  the  same  every  year  in  the 
paying  of  his  debts  and  mortgages,  and  in  paying  the  sum  of  4000/. 
to  his  two  grandchildren  Catherine  and  Anne  Brydges,  to  be  equally 
divided  between  them  after  all  his  debts  were  paid  off;  if  they  were 
not  paid  off  by  his  grandson,  to  whom  he  had  left  his  estates  ;  and 
from  and  after  the  payment  of  all  his  debts  either  in  manner,  as  be« 
fore  directed,  or  by  the  persons,  who  should  be  in  possession  of  his 
real  estates  according  to  his  will,  he  gave,  devised  and  bequeathed 
the  said  estate  at  Tiberton  and  premises  aforesaid  to  the  said 
Edmund  Brydges  and  his  heirs,  to  hold  the  ^jame  to  him  and  his 
heirs,  to  the  use  of  him  and  his  heirs,  in  trust  nevertheless  to  and 
for  the  several  uses  and  purposes  following :  that  is  to  say ;  to  the 
use  of  his  grandson  Francis  William  Thomas  Brydges  during  his 
natural  life :  and  after  his  decease  to  the  use  of  the  heirs  male  of 
his  body  lawfully  issuing ;  and  for  default  of  such  issue  to  the  use 
and  behoof  of  the  said  Edmund  Brydges,  eldest  son  of  his  late 
uncle  Edmund  Brydges,  and  the  heirs  male  of  his  body  lawfully  is- 
suing ;  and  for  default  of  such  issue,  to  the  said  Francis  Brydges, 
second  son  of  his  said  uncle,  and  the  heirs  male  of  his 
*  body  lawfully  issuing,  and  for  default  of  such  issue  to  [*  122] 
Kempe  Brydges  and  the  heirs  male  of  his  body  lawfully 
issuing,  and  for  default  of  such  issue  to  his  son  in  law  Edmund 
Bryd^s,  second  son  of  his  uncle  Marshall  Brydges,  and  the  heirs 
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male  of  his  body  lawfully  issuing ;  and  for  default  of  such  issue  to 
the  use  of  his  own  right  heirs  for  ever.  After  giving  several  lega- 
cies, the  testator  gave  all  his  personal  estate  to  his  wife^  and  appoint- 
ed her  sole  executrix. 

By  two  codicils  the  testator  taking  notice  of  the  death  of  his  wife 
since  he  had  made  his  will  gave  some  directions  to  be  followed  dur- 
ing the  minority  of  his  grand-son^  and  appointed  Kempe  Brydges 
and  another  executors. 

The  testator  died  in  1764 ;  and  the  executors  having  renounced, 
administration  with  the  will  annexed  was  granted  to  his  grand- 
daughters Catherine  Brydges  and  Anne  Griffith.  Francis  William 
Thomas  Brydges  by  his  next  friend  filed  a  bill  to  have  the  trusts  of 
the  will  carried  into  execution  ;  and  by  the  decree  in  1765  the  will 
was  established,  and  directions  were  given  for  taking  the  accounts 
and  paying  the  debts  by  sale  of  the  trust  estate,  if  necessary ;  and 
that  if  any  part  should  remain  unsold  after  payment  of  the  debts,  it 
should  be  conveyed  to  the  uses  directed  by  the  will.  No  farther 
proceedings  took  place  in  that  cause.  Upon  the  30th  of  January, 
1772,  Francis  William  Thomas  Brydges  attained  the  age  of  twenty- 
one  ;  and  the  trustees  under  the  will  having  sold  part  of  the  estates 
for  payment  of  the  df bts  put  him  in  possession  of  the  rest :  but  no 
conveyance  of  the  legal  estate  was  executed.  In  Februar)%  1772, 
and  December,  1780,  Edmund  and  Francis  Brydges,  two  of  the  re- 
maining trustees  and  devisees  in  tail  in  remainder  under  the  will,  died. 
By  lease  and  release  dated  the  18th  and  19th  of  January,  1785,  all  the 
devised  estates  were  conveyed  by  Francis  William  Thomas  Brydges 
to  Joshua  Peart  in  fee,  in  order  to  make  a  tenant  to  the  pracipe ; 
and  in  Hilary  Term,  1785,  a  recovery  was  accordingly  suffered  to 
the  use  of  Francis  William  Thomas  Brydges,  his  heirs  and  assigns  for 
ever.  Kempe  Brydges  the  only  surviving  trustee,  in  whom  the 
legal  estate  was  vested,  did  not  join  in  this  transaction.  Upon  the 
marriage  of  Francis  William  Thomas  Bridges  in  July,  1785,  part  of 
the  said  estates  was  settled  upon  him  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  trustees  to  secure  a 
jointure  and  raise  portions ;  remainder  to  the  first  and  other  sons  of 
the  marrif^e  successively  in  tail  male ;  remainder  to  the 
[^  123]  *  husband  and  the  heirs  of  his  body  by  his  intended  wife; 
remainder  to  him  in  tail  general ;  remainder  to  him  in  fee. 
Francis  William  Thomas  Brydges  by  his  will,  dated  the  10th  of 
March,  1788,  devised  the  unsettled  estates,  subject  to  certain  incum- 
brances, and  also  the  settled  estates,  in  case  he  should  die  without 
issue  male,  to  his  wife  for  life ;  remainder  to  his  daughter  Anne  in 
tail ;  remainder  to  his  two  sisters  Catherine  and  Anne  in  fee.  He 
died,  leaving  three  daughters  and  no  issue  male.  Kempe  Brydges 
died  in  1792. 

A  bill  was  filed  by  the  surviving  trustees  in  the  marriage  settle- 
ment of  Francis  William  Thomas  Brydges,  his  widow,  and  three 
infant  daughters  by  their  next  friend,  praying,  that  the  proceedings  in 
the  former  cause  might  be  prosecuted ;  and  that  the  Defendant  Kempe 
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Brydges,  only  son  and  heir  at  hw  of  the  surviving  trustee  in  the  will 
of  William  Brydges,  might  be  decreed  to  convey  the  estates  settled 
by  the  deeds  of  July,  1785,  to  the  uses  and  trusts  of  those  deeds, 
and  to  convey  such  of  the  estates  of  the  testator  William  Brydges, 
as  were  sold,  to  the  use  of  the  purchasers,  and  the  residue  of  the 
aaid  estates  to  the  uses  of  the  will  of  Francis  William  Thomas 
Brydges. 

The  Defendant  Kempe  Brydges  by  his  answer  insisted,  that  by 
the  union  of  the  equitable  and  legal  estates  in  his  father  he  had  a  le- 
gal remainder  in  tail  in  the  estates,  whereof  the  recovery  was  suffer- 
ed ;  and  therefore  such  remainder  was  not  barred  for  want  of  a  legal 
tenant  to  the  pracipe. 

The  former  decree  was  afterwards  ordered  to  be  carried  on ; 
and  it  appeared  by  the  report,  that  all  the  debts  and  chaiges  were 
paid. 

Mr.  Lloydy  Mr.  Oranty  Mr.  Richards  and  Mr.  RomiUy,  for  the 
Plaintiffs.  There  is  no  doubt  upon  Bale  v.  Colemariy  1  P.  Will.  142, 
that  by  the  limitation  to  F.  W.  T.  Brydges  for  life,  with  remainder 
to  the  heirs  male  of  his  body,  no  trustees  being  interposed,  he  took 
an  estate  in  tail  male.  According  to  Bagshaw  v.  Spencery  1  Ves. 
142.  2  Atk.  570,  and  many  other  cases,  the  legal  estate  being  given 
to  the  trustees  in  the  most  ample  words,  and  the  purpose  requiring, 
that  they  should  have  the  whole  fee,  the  subsequent  estates  are  equi- 
table only ;  and  it  is  still  clearer  as  to  the  Bosbury  estate  ; 
for  *  that  was  mortgaged  (1);  and  therefore  the  devisor  had  [  *  124] 
only  an  equitable  interest  to  devise.  The  equitable  recove- 
ry therefore  by  an  equitable  tenant  in  tail  barred  all  remainders  in 
their  nature  equitable,  and  therefore  the  remainder  in  tail  to  Kempe 
Brydges.  In  Champemoon  v.  fVUliamsy  2  Ch.  Ca.  63,  78.  1  Vern. 
13,  the  same  aigument  from  the  union  of  the  estates  might  have 
been  used ;  for  the  reversion  in  fee  in  equity  was  in  the  trustee. 
Baskett  v.  Pierccy  1  Vern.  226  is  strong ;  for  there  was  only  a  fine. 
Robinson  V.  Cummings,  For.  164.  1  Atk.  473,  cannot  be  distinguish- 
ed from  this.  Boteler  v.  AUington,  1  Bro.  C.  C.  72.  Salvin  v. 
Thornton  in  a  note  to  that  case,  73,  and  Amb.  545,  699,  has  no  an- 
alogy to  this  ;  the  estate  for  life  being  equitable  and  the  remainder 
1^.  1  Eq.  Ab.  256. 

Mr.  Piggott  and  Mr.  Benyon,  for  the  Defendant.  The  tenant  in 
tail  might  at  any  time  before  the  year  1780,  when  by  the  death  of 
the  other  trustee  Kempe  Brydges  became  solely  seised,  have  barred 
all  the  equitable  remainders.  It  is  clear,  no  legal  remainder  can  be 
touched  by  an  equitable  recovery.  To  support  that  there  must  be 
equitable  remainders  and  an  equitable  tenant  to  the  pracipe.  Salvin 
V.  T%omton  is  a  very  remarkable  case  ;  for  the  Master  of  the  Rolls 
changed  his  opinion ;  and  the  decree  was  affirmed  by  Lord  Camden. 
The  principle  is  also  confirmed  by  Lord  Thurlow.  The  equitable 
and  legal  estate  cannot  subsist  together  in  the  same  person  ;  for  he 

(1)  That  did  not  appear  in  the  pleadings. 
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cannot  be  both  cestuy  que  trust  and  trustee  for  himself:  he  cannot 
compel  execution  of  the  trust  from  himself  to  himself.  In  Robin- 
son V.  Cummings  there  were  reasons  for  keeping  the  estates  separate : 
1st,  Their  union  would  have  destroyed  the  remainder  in  its  creation  : 
2dly,  It  would  have  discharged  the  condition,  upon  which  that  re- 
mainder was  given  ;  but  this  is  not  a  case,  where  the  testator  has 
given  legal  and  equitable  estates  to  the  same  person,  at  the  time  of 
their  creation  intending  them  to  subsist  together.  Here  the  union 
results  from  subsequent  accidents.  The  rule,  that  the  equitable  es- 
tate shall  merge  by  union  with  the  legal,  is  universal  and  without  ex- 
ception: Goodright  v.  fVelb,  Doug.  771.  Wade  v.  Paget,  1  Bro.  C. 
C.  363.  Are  there  any  words,  by  which  he  could  convey  the  one 
and  not  the  other  ?     In  Challoner  v.  Murhall,  ante,  Vol.  II.  524,  an 

estate  tail  was  merged  by  union  with  the  fee. 
[*  125]        *  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 

This  case,  which  has  been  extremely  well  argued,  at  the 
same  time  that  it  is  involved  in  a  great  deal  of  technical  learning 
and  some  degree  of  artificial  reasoning,  does  not  admit  of  consid- 
erable doubt,  if  any ;  and  I  should  have  given  my  opinion  upon  the 
close  of  the  argument  for  the  Defendant,  if  there  had  been  time  to 
give  it  so  much  at  large,  as  I  thought  necessary  to  obviate  conse- 
quences being  drawn  from  that  opinion,  which  are  by  no  means  in- 
volved in  it. 

The  question  is  clear  as  to  the  Bosbury  estate,  if,  as  it  was  said  in 
the  argument,  there  was  a  mortgage  upon  it :  but  I  will  now  sup- 
pose, and  give  my  opinion  as  if  the  testator  had  the  legal  estate, 
and  was  seized  in  fee  of  the  whole  estate.  I  desire  it  to  be  under- 
stood, that  though  he  calls  these  estates  uses,  they  are  all  trust  estates. 
There  was  no  aigument  against  the  estate  tail  of  F.  W.  T.  Brydges ; 
and  after  the  case  of  Bale  v.  Coleman,  notwithstanding  what  was 
said  by  Lord  Hardwicke  in  Bagshaw  v.  Sjpencer,  there  is  no  doubt, 
that  he  was  tenant  in  tail  male  in  equity.  No  trustees  are  inter- 
posed ;  and  Lord  Hardwicke  relied  much  upon  the  interposition  of 
trustees  in  that  case ;  which  is  not  perfectly  acquiesced  in  (1),  and 
in  which  I  do  not  acquiesce ;  for  I  think  now  the  same  words,  that 
create  an  estate  tail  in  a  legal  estate,  will,  if  applied  to  an  equita- 
ble estate,  create  an  estate  tail  in  that.  But  the  Defendant  has 
not  contended  against  his  equitable  estate  tail  under  these  words. 
The  trustees  having  sold  part  of  the  estates  for  the  debts  let  him 
into  possession  of  the  remainder :  but  that  was  not  necessary  to 
give  validity  to  the  recovery  suffered.  The  objection  to  the  recov- 
ery, upon  which  the  question  arises,  is,  that  at  the  time  it  was  suf- 
fered the  remainder  in  Kempe  Brydges  was,  not  an  equitable,  but  a 
legal  remainder  ;  and  therefore  according  to  the  doctrine  now  fully 
established  here,  that  in  order  to  make  a  good  equitable  recovery 
the  remainders  must  be  equitable,  and  there  must  be  an  equitable 
tenant  to  the  pracipe,  this  recovery  is  void  as  to  him. 

(1)  See  Mr.  Fearae's  observations  on  that  case,  and  Wright  v.  Pearson,  Amb. 
356.    Cont.  Rem.  4th  edit 
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I  wish,  before  I  proceed  to  give  my  opinion  upon  the  question, 
whether  Kempe  Brydge^  had  a  legal  or  equitable  estate,  to  guard 
against  the  generality  of  words.  I  admit  that  an  equitable  tenant 
to  the  pradpe  will  not  be  sufficient  to  bar  a  legal  remainder ;  which 
was  the  case  of  Salvin  v.  Thornton-:  but  the  converse  is  supposed, 
that  an  equitable  remainder  cannot  be  barred,  where  there  is 
a  legal  tenant  to  ih^pradpe,  I  do  not  ^  admit  that  to  the  [^  126] 
length  of  defeating  the  recovery,  where  there  is  both  a 
legal  and  equitable  tenant  to  the  pracipe  ;  for  that  would  take  away 
the  right  of  the  owner  of  the  estate,  which  by  the  course  of  the 
Court  is  vested  in  him.  It  must  therefore  be  understood  with  this 
restriction,  that  if  it  should  happen,  that  the  equitable  tenant  for 
life  has  also  the  legal  estate  for  life,  that  is  nonobjection  to  the  recov- 
ery ;  and  with  that  restriction  I  acquiesce  in  what  is  so  fully  estab- 
lished in  Salvin  v.  Thornton.  Another  position  was  maintained,  in 
a  latitude  that  would  create  infinite  confusion :  that  where  there  is 
in  the  same  person  a  legal  and  equitable  interest,  the  former  absorbs 
the  latter.  I  admit,  that  where  he  has  the  same  interest  in  both,  he 
ceases  to  have  the  equitable  estate,  and  has  the  legal  estate ;  upon 
which  this  Court  will  not  act,  but  leaves  it  to  the  rules  of  law.  (a) 
But  it  must  be  understood  always  with  this  restriction ;  that  it  holds 
only,  where  the  legal  and  equitable  estates  are  co-extensive  and  com- 
mensurate :  but  I  do  not  by  any  means  admit,  that  where  he  has  the 
whole  legal  estate  and  a  partial  equitable  estate,  the  latter  sinks  into 
the  former ;  for  it  would  be  a  disadvantage  to  him  (1).  All  this  de- 
pends upon  the  misuse  of  words. 

It  has  been  very  ably  argued,  that  there  seems  an  absurdity  in 
saying,  he  had  an  equitable  remainder  for  himself,  where  he  had  the 
whole  l^;al  fee  ;  but  it  is  much  more  absurd  to  say,  he  had  a  legal 
remainder,  tt  is  impossible,  it  would  be  a  solecism  to  state  to  a 
lawyer,  that  he  could  have  an  estate  in  fee  with  a  remainder  in  tail 
expectant  in  law  upon  it ;  but  there  is  no  such  absurdity  in  saying, 
he  might  have  the  whole  legal  estate,  and  a  limited  interest  in  the 
beneficial  interest  of  that  estate.  That  is  the  very  case  here. 
Kempe  Brydges  had  the  whole  legal  fee  for  certain  purposes,  and 
among  the  rest,  for  himself  and  his  heirs  male.  I  have  looked  into 
all  the  cases,  that  were  quoted.  It  is  supposed,  that  in  Champer- 
noon  v.  WiUianu  the  reversion  in  equity  was  in  the  trustee :  but  it 
does  not  appear  so  to  me.  That  case,  coupled  with  Robinson  v. 
Cimmif^Bj  has  completely  established  the  point  for  the  Plaintiff; 
that  an  estate  in  fee  may  exist  in  trustees,  and  a  partial  interest  in 
the  beneficial  or  equitable  interest  may  at  the  same  time  subsist 

(a)  Where  the  legal  and  equitable  estates  in  land,  being  co-extensive,  unite  in 
the  same  person,  the  equitable  is  merged  in  the  legal  estate,  which  descends  ac- 
cording to  the  rules  of  law.  ^cholson  v.  Hcdsey,  1  Johns.  Ch.  422 ;  see,  also, 
Gardner  v.  ^gtor,  3  ib.  53 ;  1  Haddock,  Ch.  457. 

(1)  Patty  vol.  xviiL  418;  Wykham  v.  fVykham;  Merest  v.  Jamee,  6  Madd.  118. 
Upon  this  distinction  Lord  Alvanley  decided  ffiUiama  v.  Otoens,  ante,  vol.  ii.  595. 
See  the  note  606,  as  to  that  decision. 
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and  continue  for  the  benefit  of  the  person  so  seised  of  the  l^;al 
estate. 

I  have  no  difficulty  in  saying,  that  the  common  sense  stripped  of 
all  technical  and  artificial  reasons  is,  that  the  equitable  estate  is  a 
mere  creature  of  this  Court,  and  subsists  in  idea  only  as  to  any  legal 

consequences,  that  might  result  from  the  possession  of  it, 
[*127]     *but  totally  distinct  from  the  legal  estate.     This  Court 

has  determined,  that  such  equitable  estates  are  to  be  held 
perfectly  distinct  and  separate  from  the  legal  estate.  They  are  to 
be  enjoyed  in  the  same  condition,  entided  to  all  the  same  benefits  of 
ownership,  disposable,  devisable  and  barrable,  exactly  as  if  they  were 
estates  executed  in  the  party ;  and  the  persons  having  them  may, 
without  the  intervention  of  the  trustees  or  the  possibility  of  their 
preventing  them  from  exercising  their  ownership,  act,  as  if  no  trus- 
tees existed ;  and  this  Court  will  give  validity  to  their  acts ;  and 
when  I  am  told  that  legal  and  equitable  estates  cannot  subsist  in  the 
same  person,  it  must  be  understood  always  with  this  restriction ; 
that  it  is  the  same  estate  in  equity  and  at  law.  There  is  then  no 
person,  upon  whom  this  Court  can  act ;  and  I  am  amazed,  when  I 
read  Ooodunight  v.  WeUs,  that  it  went  to  law  at  all.  It  was  a  clear 
case,  and  cannot  bear  upon  this.  I  admit,  where  the  person  is 
seised  of  the  estate  at  law  and  of  the  same  estate  in  equity,  he  can- 
not have  a  ntbpcsna  against  himself.  There  is  nothing,  upon  which 
equity  can  act.  The  equitable  estate  is  absorbed :  the  better  phrase 
is,  that  it  no  longer  exists.  But  when  for  the  purposes  of  justice  it 
is  necessary,  it  should  exist,  that  circumstance  shall  not  put  the 
party  entitled  into  a  worse  condition.  There  is  no  occasion  for  a 
legal  estate  at  all  to  support  a  trust  estate.  Even  an  heir  at  law  is 
made  a  trustee  by  a  Court  of  Equity.  No  act  of  the  trustee  can 
prejudice  and  ncwrow  the  title  of  the  cestui  que  trust  (1).  The  ar- 
gument is;  that  the  trustee  happening  to  become  sole  owner  of  the 
legal  estate,  something  has  happened,  that  takes  away  from  the 
cestuy  que  trust  that  interest,  which  belongs  to  the  nature  of  the 
estate  ne  has ;  and  that  he  cannot  suflfer  a  recovery  without  the 
intervention  of  the  trustee.  The  trustee  would  have  said,  he  would 
not  join  ;  because  he  would  not  bar  his  own  remainder.  Suppose, 
a  bill  had  been  filed  to  compel  him ;  and  he  had  died  without  it ; 
suppose  he  had  died  in  the  Fleet,  refusing  to  do  it.  In  Pig.  Rec. 
104,  there  is  a  quotation  extremely  well  expressed  from  Lord  Not- 
tingham, the  father  of  equity  almost,  I  may  say,  in  this  Court.  I  do 
not  think  it  possible  to  put  a  case,  that  will  narrow  what  is  there 
laid  down.  It  is  impossible  to  argue,  that  this  is  a  legal  remainder 
in  tail.  Either  it  is  totally  gone,  or  it  is  an  equitable  remainder. 
There  is  another  remainder  here  beyond  that  to  Kempe  Brydges. 

What  is  to  become  of  that  ?     Could  he  by  any  act  of  his 
[*128]     bar  or  destroy  that?     Certainly  not.     The  late  case  *  of 

ChaUoner  v.  MurhaU  was  mentioned.     The  very  doctrine 

(1)  Past,  341. 
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is  there  laid  down ;  and  it  is  clearly  corroborative  of  what  is  con- 
tended by  the  Plaintiff.  The  point  there  is,  that  the  enfranchise- 
ment barred  the  remainders  over,  because,  if  not  barred  that  way, 
they  could  not  be  barred  any  other.  He  could  not  bar  them  by 
surrender ;  for  he  had  no  copyhold  to  surrender.  He  could  not  bar 
them  at  all ;  therefore  the  opinion  of  the  Lord  Chancellor  was,  that 
from  that  moment  he  became  tenant  in  fee.     Bottler  v.  Allington, 

1  admit,  if  it  proves  any  thing,  is  in  favor  of  the  Defendant :  but 
there  the  tenant  in  tail  in  equity  was  alive ;  and  it  was  no  matter  to 
him,  provided  he  made  a  good  tide :  and  the  Chancellor's  order  was, 
that  a  conveyance  should  be  made  to  him.  I  desire  to  be  under- 
stood, that  there  is  no  exception  to  this  that  a  legal  remainder 
cannot  be  afiected  by  a  recovery  with  an  equitable  tenant  to  the 
pracipe ;  but  that  the  converse  is  not  true ;  for  a  legal  estate  in  the 
tenant  to  the  pracipe  is  no  objection.  The  very  point  was  deter- 
mined in  the  famous  case  of  Marwood  v.  Turner^  3  P.  Wms.  171 ; 
the  last  point.  Sir  Henry  Marwood  upon  his  marriage  articled  to 
purchase  lands,  which  he  was  to  settle  upon  himself  in  tail  male ; 
remainder  to  the  Plaintiff's  father  in  tail  male.  He  purchased,  but 
did  not  settle ;  so  that  he  was  tenant  in  fee ;  and  it  was  held,  that 
hb  recovery  barred  the  remainder.  This  is  exactly  the  point.  He 
was  tenant  in  fee,  but  was  trustee  according  to  the  articles.  After 
this  I  have  no  difficulty.  I  have  taken  the  more  pains  to  explain 
my  opinion  from  wishing  a  general  rule  not  to  be. misunderstood  or 
misapplied.  I  am  of  opinion,  that  Kempe  Brydges  was  only  trustee 
for  himself  in  remainder  after  an  estate  tail  in  F.  W.  T,  Brydges ; 
and  that  the  recovery  well  barred  that  remainder ;  therefore  the 
Defendant  must  join  in  the  conveyances  according  to  the  prayer  of 
the  bill  (1).  

1.  Lf  Washbowm  v.  Douma,  1  Ch.  Ca.  213,  it  was  said,  that  Goodrich  v.  Broum^ 

2  Freem.  180,- was  the  first  case  which  recognized  the  validity  of  equitable  fines 
and  recoveries ;  a  doctrine  now  abundantly  established.  That  equitable  estates 
are  barred  by  an  equitable  recovery,  if  there  was  an  equitable  tenant  to  the  pr^s- 
mpe,  has  been  long  unquestioned ;  but  the  report  of  ShapUmd  v.  Smith,  1  Brown, 
7d,  though  obscure,  seems  to  represent  Lord  Thurlow  as  of  opinion  that  an  equi- 
table remainder  cannot  be  barred,  where  the  tenant  to  the  pradpt  has  the  legal 
as  well  as  the  equitable  estate.  Mr.  Sugden,  however,  in  his  learned  Treatise  on 
the  Law  of  Vendors,  chap.  7,  sect  4,  has  satisfactorily  shown,  that  this  dictum  is 
neither  supported  by  principle  nor  authority ;  and  that,  in  all  probability,  Lord 
Thurlow  was  misunderstood  by  the  reporter.  If  any  doubt,  as  to  this  point,  pre- 
vioosly  remained,  it  must  have  been  set  at  rest  when  the  doctrine  held  by  Lord 
AlvanJey  in  the  principal  case,  was  recognised  by  Lord  Eldon  in  Wykham  v.  fh^- 
ham,  18  Ves.  418,  in  which  case  it  was  also  declared,  that,  it  is  in  the  power  of 
those  eesttd  que  trusts  who  have  the  substantial  equitable  interests,  to  suffer  an 
equitable  ^  recovery,  whenever  there  are  no  other  than  equitable  interests  inter- 
posed between  the  legal  estate  and  the  ulterior  equitable  interest;  there  may  be 
several  equitable  estates  in  different  sets  of  trustees,  but  this  will  not  disable  the 
equitable  tenant  in  tail  fix>m  suffering  a  good  recovery. 

2.  An  equitable  estate  merges  in  the  legal  estate,  only  when  the  same  person 
has  a  co-extensive  interest  in  each.    Merest  v.  James,  6  Mad.  119 ;  Selby  v.  ^^ston, 

3  Ves.  339. 

(1)  See,  as  to  equitable  recovery,  post,  Bumaby  v.  Orypn,  266;  PigcU  v.  WalUr, 
vol.  viL  96;  Lord GremriOe  v.  BlyOi,  zvi.  224. 
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3.  With  respect  to  the  importance  of  preservinsf  a  strict  analogy  between  legal 
and  equitable  estates ;  and  applying  the  same  rules  to  both ;  see  Ckolmonddey  v. 
ClirUon,2  Jac.  &  Walk.  148.  See,  however,  a  supposed  case  of  exception  to  this 
rule,  stated,  potff,  in  note  4  to  PigoU  v.  fFaUer,  7  V.  98. 

4.  As  to  the  exemption  of  a  testator's  personal  estate  from  payment  of  his  debts ; 
see,  anUj  note  3  to  Uroai  v.  Mnnethorpe,  3  Ves.  103,  and  the  several  notes  to  the 
three  cases  next  thereafter  following ;  with  the  references  there  given. 


WOODS  t;.  HUNTINGFORD. 

[R0I.LS.-.1795,  July  13, 15;  1796,  May  14.] 

Estate,  sold  subject  to  a  mortgage,  was  exonerated  in  favor  of  the  heir  by  the 

personal  estate  of  the  purchaser:  his  acts  having  clearly  made  it  his  penonal 

debt  (a) 
Mortgaged  estate  descends ;  the  mortgagee  pressing,  the  security  is  assigned :  a 

mere  covenant  by  the  heir  upon  that  occasion  for  payment  does  not  male  it  his 

personal  debt,  (b)  [p.  131.] 
A  mere  covenant  by  the  purchaser  of  a  mortgaged  estate  to  indemnify  the  vendor 

does  not  make  it  his  personal  debt,  [p.  131.] 

Richard  and  Alice  Huntingford  were  seised  of  certain  estates  for 
their  lives  with  remainder  to  tlieir  eldest  son  John  in  fee.  By  indent- 
ures of  the  4th  of  December,  1758,  in  consideration  of  200/., 
[*  1 29]  stated  to  have  been  paid  to  Richard,  Alice,  and  John  *  Hunt- 
ingford, they  mortgaged  part  of  the  premises  to  Carter  for 
1000  years  ;  and  subject  to  that  mortgage  conveyed  the  same  to  such 
uses  as  John  should  appoint ;  remainder  to  Richard  for  life ;  remainder 
to  John  in  fee.  A  fine  was  levied  ;  and  Richard  and  John  covenanted 
for  payment  of  the  mortgage  money.  In  &ct  the  money  was  borrowed 
and  applied  for  the  benefit  of  John  only.  The  mortgagee  assigned  to 
Betts ;  and  he  in  1763  assigned  to  Wright ;  in  which  transaction  all 
the  said  parties  again  joined ;  1002.  more  was  advanced  ;  and  Rich- 
ard and  John  again  covenanted  for  payment  of  the  money.  By  deed 
of  the  23d  of  February,  1767,  reciting,  that  the  money  had  really 

(a)  If  a  man  purchases  an  estate  subject  to  a  charge,  and  does  no  more  than 
covenant  with  the  vendor,  that  he  shall  be  indemnified,  it  does  not  become  his  own 
debt,  to  be  paid  out  of  his  personal  estate,  but  it  remains  a  charge  upon  the  estate, 
or  rather  a  debt  of  his  own,  in  respect  of  the  estate  only ;  and  iS  noming  more  has 
been  done,  to  take  it  upon  himself,  the  debt  must  be  paid  out  of  that  estate,  and 
not  out  of  his  personal  estate.  1  Maddock,  Ch.  592,  and  English  cases  cited.  But 
the  party  may  by  his  acts,  as  in  the  present  case,  make  it  a  debt  of  his,  if  from 
such  acts  it  can  be  necessarily  inferred  that  he  meant  to  make  it  a  debt  of  his 
own.    Ibid. 

(6)  Although  the  heir  should  become  personally  bound  to  pay  the  mortgage  of 
his  ancestor,  yet  his  personal  estate  would  not  be  liable  to  be  charged  in  fiivor  of 
any  person  who  should  derive  title  by  descent  under  him  to  the  mortgaged  premi- 
ses, subject  to  the  mortgage.  For  the  debt  was  not  originally  contracted  by  him; 
and  it  was,  as  to  him,  primarily  chargeable  on  the  land ;  and  even  his  covenant  to 
pay  the  mortgage  would  only  be  considered  as  a  security  for  the  debt.  1  Stoiy, 
£q.  Jur.  §  576,  and  English  cases  cited ;  CSimberland  v.  Codringtofu  3  Johns.  Co. 
289 ;  4  Kent,  Comm.  4S0,  421,  (5th  ed.) 
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been  borrowed  for  the  benefit  of  John,  that  he  had  covenanted  with 
his  father  and  mother  to  indemnify  their  life-estates  from  these  sev- 
eral mortgages,  that  no  interest  had  been  paid  for  the  said  3002.  by 
the  said  John  Huntingford  or  John  Biillen,  the  trustee,  but  all  the 
interest  accrued  from  the  mortgage  to  Wright  was  still  in  arrear,  and 
that  John  Huntingford,  b^g  desirous  to  be  discharged  as  well  from 
the  payment  of  the  principal  sum  of  3002.  as  the  arrear  of  interest, 
and  all  that  should  grow  due,  which  arrear  and  growing  interest,  he 
apprehended,  would  with  the  said  principal  sum  before  the  death  of 
Richard  and  Alice  Huntingford,  or  before  the  said  John  should  come 
into  possession  of  the  mortgaged  premises,  amount  to  the  value  of 
the  fee-simple  thereof,  had  applied  to  Richard  Huntingford  to  take 
upon  himself  the  payment  c^  the  same,  and  to  save  harmless  him, 
John  Huntingford ;  and  that  in  consideration  thereof,  he  would  con- 
vey and  assure  all  his  right,  title  and  interest  in  the  premises  to 
Richard  Huntingford  and  his  heirs,  the  said  estates  were  conveyed 
with  all  the  usuid  covenants  from  lohn  for  farther  assurance  and 
indemnity ;  and  BuUen,  the  trustee,  was  directed  to  stand  seised  to 
the  use  of  Richard  ;  who  covenanted  to  pay  all  the  arrears  due  upon 
the  mortgage.  Richard  Huntingford  afterwards  borrowed  a  farther 
sum  of  40/.  from  Wright,  and  made  a  new  mortgage  to  him  for  the 
whole  sum  of  340/. 

Upon  these  facts  the  question  was  between  the  heir  and  the 
younger  children,  whether  the  mortgaged  premises  were  to  be  exon- 
erated by  the  personal  estate  of  Richard  Huntingford.  The  cases 
cited  were  from  Mr.  Cox's  collection  in  the  note  to  Eoelyn  v.  Eoebfn, 
2  P.  Wms.  664,  and  Hamilton  v.  Worky,  ante,  Vol.  H.  62  (1). 

May  I4th.  Master  of  the  Rolls  [Sir  Richard  Pep- 
per Arden.]  *  This  is  one  of  the  most  doubtful  questions,  [*  130] 
I  have  ever  had  to  determine.  When  it  is  stated,  it  will 
occur  to  every  one,  that  perhaps  no  point  has  given  rise  to  more  cases 
or  more  nice  discriminations  and  distinctions.  All  the  cases  of  any 
considerable  weight  have  been  very  judiciously  and  accurately  se- 
lected by  Mr.  Cox  in  his  note  upon  the  case  of  Evelyn  v.  Eoelyn. 
The  Bench,  the  Bar  and  the  Public  in  general,  are  much  obliged  to 
him  for  his  very  valuable  edition  of  those  very  valuable  reports.  He 
has  there  in  as  short  a  note  as  the  subject  would  admit,  put  together 
all  the  cases,  and  selected  all  die  material  points  both  of  fact  and 
reason.  Almost  all  the  cases,  that  were  quoted  at  the  hearing,  are 
brought  t<^ther  in  that  note ;  and  he  has  there  stated  the  rules  res- 
pecting this  question  so  accurately  and  shortly,  and  so  well  extracted 
the  principles  from  all  the  cases,  particularly  ThveddeU  v.  TweddeU, 
which  is  a  very  governing  case,  that  I  would  rather  refer  to  his 
words  than  use  my  own.  I  have  taken  the  more  time  to  consider 
this  case,  because  the  inference,  I  draw  from  these  transactions,  is 
different  from  that.  Lord  Thurlow  drew  from  the  transactions  in 
TweddeU  v.  TweddeU;  for  I  am  of  opinion,  that  what  has  been  done 

(1)  For  the  subsequent  cases  see  the  note,  ante,  vol.  i.  187. 
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here  is  suiBcient  to  make  this  the  personal  debt  of  the  vendee ; 
and  I  have  taken  great  pains  in  order  to  show,  that  my  deter* 

.  mination  does  not  in  any  degree  contradict  the  principle  there 
established. 

I  shall  state  the  grounds  upon  which,  I  think,  this  case  differs 
from  that.  It  may  be  said,  they  are  nice :  but  they  are  the  only 
grounds,  that  can  exist ;  unless  you  lay  down  at  once,  that  the  debt 
never  can  be  made  the  personal  debt  of  the  vendee,  unless  by  his 
expressly  declaring,  that  it  shall  be  his  personal  debt.     It  comes  to 

'  thiis  point  only,  whether  by  acts  it  may  not  be  necessarily  inferred, 
that  he  meant  to  make  it  a  debt  of  his  own.     TweddtU  v.  Tweddett 
is  very  fully  reported  twice  in  2  Bro.  C.  C.  101, 152 ;  and  has  maoj 
expressions  in  it,  which  so  fully  govern  my  opinion,  that  I  cannot 
wholly  omit  them.    Lord  Thurlow  b^ns  by  stating,  that  in  the  first 
place  it  is  absolutely  necessary,  the  executor  should  be  liable  at  law; 
for  if  not,  it  is  impossible  there  can  be  any  Equity  in  the  heir  to  call 
upon  him  to  pay  out  of  the  personal  estate,  when  he  would  not  be 
liable  to  pay  at  law.     But  though  he  may  be  liable  at  law,  it  does  by 
no  means  foUow,  that  he  shall  be  equally  liable  in  Equity,  where 
both  the  personal  and  real  estate  descending  upon  the  same  per- 
son are  liable  to  the  debt.     In  the  known  case  of  an  obligation 
binding  both  the  heir  and  executor,  the  heir  has  a  right 
[*  131]     *to  call  for  exoneration  out  of  the  personal  estate;  which 
must  be  first  applied.     Where  by  the  original  contract  the 
personal  estate  is  the  original  debtor,  and  the  real  only  a  collateral 
security,  it  is  much  stronger  in  favor  of  the  heir.    Then  this  case 
has  arisen.     A  man  makes  a  contract  pledging  both  his  real  and 
personal  estate  ;  the  latter  by  a  general  obligation ;  part  or  the  whole 
of  his  real  estate  as  a  specific  pledge  by  way  of  mortgage.    That 
estate  descends  upon  his  son  as  heir  at  law :  the  personal  estate 
goes  to  the  executor ;  and  the  question  is,  who  pays  the  debt.    It 
was  a  mixed  debt  of  the  father ;  but  the  son's  only  as  owner  of  the 
collateral  pledge ;  and  he  has  a  right  to  call  upon  the  personal  estate. 
Therefore  if  a  person  succeeding  to  an  estate  of  that  kind  has  done 
no  act  to  adopt  the  debt  and  make  it  his  personal  debt,  his  personal 
estate  is  not  liable  :  but  if  by  his  acts  he  has  put  himself  so  far  in 
the.place  of  his  ancestor  as  to  make  the  debt  his  own,  that  is  under- 
stood to  be  the  same  as  if  he  was  the  original  mortgagor :  but  the 
Court  has  been  extremely  anxious  not  to  make  that  inference,  unless 
where  it  is  perfectly  clear  and  obvious ;  therefore  though,  the  mort- 
gagee pressing  for  his  money,  the  heir  is  obliged  to  have  a  transfer 
of  the  mortgage,  and,  as  every  one  knows,  no  assignee  will  take  it 
without  some  personal  covenant,  upon  that  transaction  he  executes 
a  bond  to  the  new  mortgagee,  if  he  does  it  only  for  that  purpose, 
not  meaning  to  make  himself  more  liable,  it  has  been  determined 
not  to  make  it  the  personal  debt  of  th^  party,  whose  original  debt  it 
was  not.    It  has  been  attempted  to  prove,  that  what  Richard  Hunt- 
ingford  has  done  comes  to  that  case,  and  that  he  joined  only  for 
that  purpose.    Most  of  the  cases  in  Mr.  Cox's  note  are  of  that 
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kind.  Tweddett  v.  TweddeU  is  of  a  different  nature.  That  was  not 
the  case  of  a  mortgaged  estate  descending  upon  the  heir ;  but  it  was 
a  purchase  of  an  estate  subject  to  a  mortgage.  There  was  no  com- 
munication with  the  mortgagee :  but  upon  the  sale  there  was  a  mere 
covenant  of  indemnity  against  the  mortgage  by  the  vendee.  That 
18  strongly  relied  on  by  Lord  Thurlow.  In  commenting  on  TweddeU 
▼.  TweddeU  he  does  not  seem  to  disapprove  the  case  of  Parsons  v. 
Freenum ;  but  seems  to  agree  with  Lord  Hardwicke's  reasoning,  and 
recognizes  the  princiofe,  as  far  as  it  can  be  taken  from  the  short  note 
in  Ambler.  He  intimates  his  doubt  of  Lord  Rochfard  v.  Belvidere ; 
upon  which  therefore  I  shall  not  rely  ;  as  there  are  many  difficulties 
occurring  against  that  judgment,  though  by  so  high  an  au- 
thority. TweddeU  v.  TweddeU  amounts  only  to  this :  *  that  [*  132] 
where  a  man  buys  subject  to  a  mortgage,  and  has  no  con- 
nexion or  contract  or  communication  with  the  mortgagee,  and  does 
no  other  act  to  show  an  intention  to  transfer  that  debt  from  the 
estate  to  himself  as  between  his  heir,  and  executor,  but  merely  that, 
which  he  must  do,  if  he  pays  a  less  price  in  consequence  of  that 
mortgage,  that  is,  indemnifies  the  vendor  against  it,  he  does  not  by 
that  act  take  the  debt  upon  himself  personally. 

It  remains  to  consider  whether,  in  this  determination,  I  do  infringe 
upcm  that  principle.  I  should  be  extremely  sorry  to  do  so;  and 
have  taken  so  much  time  in  order  to  be  sure,  I  do  not.  It  is  very 
unpleasant  for  a  Judge,  where  an  inference  is  to  be  drawn  from 
equivocal  acts ;  and  the  facts,  upon  which  the  decision  turns,  are 
distinguished  by  such  nice  lines.  This  is  a  sale  of  the  estate  by 
John  Huntingfprd  to  Richard :  who  takes  upon  himself  the  payment 
of  this  money ;  to  which  before  he  was  liable  at  law,  and  John  both 
at  law  and  in  equity.  The  question  is.  Whether  that  transaction, 
and  the  subsequent  loan  of  40Z.  and  a  new  mortgage  by  Richard 
acting  as  owner,  did  not  make  the  debt  his  own  ?  I  cannot  collect, 
that  Lord  Thurlow  said,  a  man  never  could  make  a  debt  his  own 
without  an  express  declaration ;  and  no  case  short  of  that  can  have 
that  effect,  if  this  is  not  sufficient.  I  am  of  opinion,  that  under  all 
these  circumstances  Richard  has  clearly  adopted  the  debt  and  made 
it  his  own,  though  primarily  the  debt  of  his  son  in  equity  and  of 
himself  and  his  son  at  law.  The  transaction  in  1767,  and  the  sub- 
sequent one  with  Wright,  show  he  meant  to  put  himself  in  his  son's 
place ;  who  has  therefore  a  right  to  be  exonerated  out  of  the  per- 
sonal estate.  

See,  anie^  note  3  to  HamSton  v.  JForleVj  2  V.  62,  and,  to  the  authorities  there 
cited,  add  BuUer  v.  Builer,  5  Ves.  538;  Earl  of  Oxford  v.  Lady  Bodnty,  14  Ves. 
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WALKER  V.  WATTS. 

[1796,  Mat  30.] 

Testator  directed,  that  his  wife  should  have  liherty  to  occupy  his  house  for  a 
year,  provided  she  continues  so  long  in  L.  Then  by  a  distinct  clause  he  di> 
lected  his  executors  to  pay  her  a  ffuinea  a  week  during  her  stay  at  L.  Her 
residence  there  beyond  the  year  does  not  entitle  her  to  a  continuation  of  the 
weekly  payment 

George  Walker  of  Liverpool  by  his  will  gave  to  bis  wife  a  small 
estate  in  the  island  of  Antigua,  with  the  negroes  upon  it ;  also  100/. 
to  be  paid  to  her  by  his  executors  immediately  after  his  decease :  he 
also  directed,  that  she  should  have  liberty  to  occupy,  hold  and  enjoy, 
the  dwelling-house  he  then  lived  in,  for  one  twelve-month,  provided 
she  continues  so  long  in  Liverpool :  "  Item,  I  order  and  direct  my 
executors  to  pay  and  allow  unto  my  wife  one  guinea  weekly  and 
every  week  during  her  stay  in  Liverpool  for  and  towards  household 
expenses." 

The  testator  died  in  1766,  The  wife  received  a  guinea  a  week 
for  a  year  after  his  death.  She  still  continued  to  reside  in  Liver- 
pool ;  and  filed  the  bill  upon  the  ground,  that  she  would  be  entitled 
to  a  guinea  a  week  as  long  as  she  should  reside  there. 

Lord  Chancellor  [Loughborough].     It  would  be  giving  a  vast 

effect  to  the  words  to  suppose  he  meant  her  to  have  a 

[*  133]     guinea  a  week  during  her  Kfe.     *He  supposes  her  to  live 

a  year  in  Liverpool ;  and  gives  her  a  guinea  a  week  towards 

the  household  expenses.     Dismiss  the  bill. 

The  purposes  which  a  testator  had  in  view,  may  properljr  afford  some  guidance 
to  his  meaning,  and  authorize  a  Court  to  qualify  and  restrain  general  words ;  and 
for  the  purpose  of  collecting  the  intention^  the  whole  will  must  be  taken  into  con- 
sideration, not  giving  to  a  particular  sentence  that  unrestricted  operation,  which, 
if  it  stood  alone,  it  might  be  entitled  to  have,  but  which  would  be  inconsistent 
with  the  general  tenor  of  the  instrument;  see,  emit,  note  4  to  Biake  v.  Bunbwy^ 
1  V.  194. 


PARKER  V.  HUTCHINSON. 
[Rolls.— 1796,  Mat  14, 31.] 

IsTTEREST  allowed  upon  a  written  agreement  to  pay  by  instalments,  (a) 
Interest  given  at  law  upon  a  written  undertaking  to  pay,  or  notes  payable,  on  a 
day  certain :  not  upon  notes  payable  at  a  day  uncertain,  shop  debts,  &c,  [p.  135.] 

In  consequence  of  an  advertisement  publishing  proposals  by 
Joseph  Butler,  as  agent  for  the  sale  of  timber  belonging  to  Sir  Robert 
Butler,  John  Hutchinson  agreed  to  purchase;  and  the  following 

(a)  See  J^etosam  v.  Douglas,  7  Har.  &  J.  417;  Chitty  on  Contracts,  642—648, 
Mr.  Perkins's  notes,  and  anie,  note  (a)  to  Craven  v.  THckdl,  1  V.  60,  posf,  note  (a) 
Tait  V.  ATorOiwick,  4  V.  816.  As  to  debts  upon  simple  contract,  and  other  debts 
which  do  not  cany  interest  upon  the  face  of  them,  Equity,  in  giving  interest,  fol- 
lows the  law.    See  1  Barbour,  Ch.  Pr.  515. 
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agreement  was  signed  by  him  and  Joseph  Butler  at  the  foot  of  the 
said  proposals. 

^<  Agreeable  to  the  above  proposals  Mr.  John  Hutchinson  of 
Gainsborough  in  the  county  of  Lincoln,  timber  merchant,  doth  agree 
to  become  the  purchaser  of  the  said  timber  (except  as  before  excep- 
ted) at  and  for  the  price  or  sum  of  4200/.  and  to  pay  the  same  to 
Sir  Robert  Butler  or  his  agents  by  four  payments,  viz.  1100/.  upon 
the  1st  day  of  June  1778;  1100/.  upon  the  1st  of  June  1779; 
1000/.  upon  5th  April  1780 ;  and  the  remaining  1000/.  upon  tlie 
29th  day  of  September  1780.  In  consideration  of  which  sum  of 
4200/.  to  be  paid  by  the  said  John  Hutchinson,  his  heirs,  executors 
or  administrators,  in  manner  herein  before  mentioned,  Joseph  Butler 
of  the  city  of  York,  agent  to  the  said  Sir  Robert  Butler,  agrees  to 
sell  the  said  timber  to  the  said  John  Hutchinson :  as  witness  the 
hands  of  the  parties  this  10th  day  of  May,  1777." 

*  After  this  agreement  part  of  the  timber  to  the  value  of  [*  134] 
200/.  was  sold  to  another  person  with  the  consent  of 
Hutchinson ;  who  by  his  will,  dated  the  16th  of  June,  1777,  after 
directing,  that  all  his  just  debts  and  funeral  expenses  should  in  the 
first  place  be  fully  paid  and  satisfied,  devised  part  of  his  real  estates 
to  be  sold;  and  directed,  that  the  money  arising  from  the  sale 
should  be  paid  and  applied  in  discharge  of  his  debts  due  and  owing 
at  the  time  of  his  decease ;  and  after  some  specific  dispositions  he 
gave  all  the  rest,  residue  and  remainder,  of  his  estate  and  efifects  as 
well  real  as  personal,  except  household  goods,  plate,  and  certain 
other  articles,  upon  trust  to  sell  and  pay  his  debts,  and  then  upon 
other  trusts. 

The  timber  was  felled  and  carried  away :  part  in  the  life  of  the 
purchaser ;  the  rest  by  his  executor.  The  instalments  were  not  paid 
according  to  the  agreement :  but  several  sums  were  paid  on  account. 
The  bill  was  filed  by  Sir  Robert  Butler,  and  after  his  death  revived 
by  his  executor,  against  the  executors  and  devisees  in  trust  of 
Hutchinson,  for  an  account  and  payment  of  what  should  remain  due 
on  the  timber  account. 

It  appeared  by  the  Master's  report,  that  the  only  debt  remaining 
due  from  the  testator's  estate  was  the  balance  due  to  the  Plaintifif  on 
account  of  the  timber,  amounting  to  1301/.  3s.  lid.  The  Master 
refusing  to  calculate  interest  on  that  debt,  the  Plaintifi*  excepted. 

The  cases  cited  were,  Blaney  v.  Hendrick,  3  Wils.  205.  Shep- 
herd  v.  Charter,  4  Term  Rep.  B.  R.  275.  Rashleigh  v.  Salmon, 
Andrews  v.  BlaJce,  Longman  v.  Fenn,  1  H.  Blackst.  252,  529,  541. 
Creuze  v.  Hunter,  ante,  Vol.  II.  157. 

May  Zlst.  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
I  spoke  to  Lord  Kenyon  as  to  the  practice  at  Nisi  Prius  upon  prom- 
issory notes ;  and  he  says,  the  Judge  does  not  leave  it  to  mere  dam- 
ages ;  but  directs  the  jury  to  give  interest.  I  cannot  conceive,  that 
this  Court  has  ever  refused  to  calculate  interest  upon  debts,  that  in 
their  nature  carry  interest.  1  have  looked  into  Creuze  v.  Hunter ; 
and  perfectly  accede  to  it.     The  only  point,  I  wished  to  know, 
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was  as  to  the  practice  at  Guildhall  as  to  notes  payable  at  a 
day  certain  or  articles  ;  which  is  to  give  interest,  not  merely 
uncertain  damages  by  a  jury.  That  would  be  so  vague  and 
uncertain,  that  Courts  of  law  have  laid  down  the  rule.  They 
would  not  permit  the  jury  to  give  interest  by  way  of  damages  upon 
notes  payable  at  a  day  uncertain  or  shop  debts,  &.c. :  but  Lord  Ken- 
yon  said,  that  upon  notes  payable  at  a  day  certain,  or  in  such  a  case 
as  this  of  a  written  undertaking,  there  would  be  no  doubt  in  direct- 
ing the  jury  to  give  interest.  It  would  be^  very  strange  to  do  it  upon 
a  promissory  note  and  not  in  this  case.  I  am  therefore  of  opinion  to 
allow  the  exception.  Refer  it  back  to  the  Master  to  compute  inter- 
est at  4  per  cent,  upon  the  debt  due  to  the  Plaintifr(l). 

In  Bighf  V.  Maenamaroy  2  Ck)x,  420,  Lord  Roaslyn  held  it  to  be  the  settled 
practice  of  the  Court  of  Chancery,  not  to  allow  interest  on  a  promissory  note,  upon 
which  it  would  be  of  course  for  a  jury  to  give  interest,  bv  way  of  damages.  This 
part  at  least,  of  that  decision,  is  not  followed,  as  an  authority  at  the  present  day ; 
(Bdl  V.  Frecy  1  Swanst  92;)  for  it  seems  to  be  now  clearly  understood,  that, 
wherever  there  is  a  written  contract  for  money,  jpavable  upon  demand,  or  upon  a 
day  certain,  interest  ia  payable  from  the  time  of  the  demand  made,  or  from  the 
fixed  period  of  payment ;  and  there  is  no  difference  whether  that  contract  is  con- 
tained in  a  promissory  note,  or  any  other  instrument.  Lowndes  v.  CoUent,  17 
Ves.  28 ;  Upton  v.  Lord  FerrtrSf  5  Yes.  803.  Even  in  cases  where  the  maker  of 
a  promissory  note  becomes  bankrupt,  interest  may  be  proved  in  respect  of  such 
note,  up  to  the  date  of  the  commission*  although  interest  may  not  have  been  re- 
served on  the  face  of  the  note ;  see  stat  6  C^o.  FV.  cap.  16,  sect  57.  But,  on 
tradesmen's  demands,  interest  is  not  allowed ;  TaiU  v.  Lord  ATorihwidty  4  Ves. 
819 ;  (see  the  note  to  that  case, /»«<,)  unless  there  has  been  an  unjust  detention  of 
the  money,  after  demand  made.    See,  anU^  note  3  to  Craven  v.  TiduU^  1  V.  60. 
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PEARCE    V.    TAYLOR. 

[1796,  Mat  31 ;  June  1.] 

LcoACT,  charged  upon  real  estate,  and  pavable  at  a  future  day,  sinks  as  to  the 
real  estate  by  the  death  of  the  legatee  before  the  time  of  payment;  and  the 
assets  cannot  be  marshalled,  (a) 

Joseph  Palmer  devised  his  estate,  called  Axe,  in  the  parish  of 
Brodwinson  in  the  county  of  Dorset,  and  all  other  his  messuages, 

(1)  No  interest  upon  a  judgment  on  assets  quando  aeciderint:  Dtsdumpe  v. 
Vannetk,  ante,  vol.  iL  716.    See  the  notes,  vol.  L  63,  451 ;  iL  168. 

(a)  When  legacies  or  portions  are  charged  bbth  upon  the  real  and  personal 
estates,  if  the  legatees  die  before  the  time  of  payment,  the  legacies  or  portions 
will  sink  into  the  land,  in  all  cases  where  they  would  be  held  to  sink,  if  the  fund 
consisted  of  real  estate  only ;  and  they^  will  be  considered  vested,  with  regard  to 
the  personal  estate,  in  all  cases  in  which  the  same  would  be  so  adjudged,  if  the 
fund  consisted  of  personal  property  only.  And  it  is  immaterial  whether  the  pro- 
visions be  made  by  deed  or  will.  1  Roper,  Legacies,  by  White,  432,  ch.  11,  §  1* 
In  such  a  case  there  could  be  no  occasion  to  marshal  Uie  assets.  As  to  the  mean- 
ing and  effect  of  the  latter,  see  1  Story,  £q.  Jur.  §  633. 
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lands  and  hereditaments,  within  the  said  parish,  to  Robert  Pearce 
and  Robert  Taylor,  upon  trust  to  permit  his  mother  to  receive  the 
rents  and  profits  for  Ufe  ;  and  after  her  death  to  apply  the  rents  and 
profits  for  the  maintenance  and.  education  of  Thomas  Pearce,  son  of 
Robert  Pearce,  until  he  should  attain  the  age  of  twenty-one ;  and 
when  he  should  attain  that  age,  in  trust  for  him,  his  heirs  and  as- 
signs, and  in  case  of  his  death  under  that  age,  upon  other  trusts. 
He  gave  his  mother  all  his  stock  upon  the  said  estates  and  all  his 
ready  money.  He  also  gave  to  Thomas  Pearce  and  Robert,  another 
son  of  the  said  Robert  Pearce,  the  sum  of  lOOOZ.,  to  be  paid  to  them 
respectively  when  they  should  attain  their  age  of  twenty-one  years, 
with  interest  for  the  same  at  the  rate  of  3  per  cent,  from  his  death, 
until  the  said  sum  should  be  payable ;  which  interest  he  directed  to 
be  paid  into  the  hands  of  the  said  trustees  or  the  survivor  yearly, 
to  be  applied  for  the  support,  education,  and  maintenance,  of  the 
said  Thomas  Pearce  and  Robert  Pearce  the  younger  respectively,  or 
such  part  thereof,  as  his  said  trustees  should  think  fit. 
After  several  other  legacies  he  gave  all  the  rest  and  resi-  [  *136  ] 
due  of  his  messuages,  lands,  tenements  and  hereditaments, 
and  his  manor,  capital  messuages,  farms,  lands,  tenements,  and  her- 
editaments, situate  at  Clapton  within  the  parish  of  Crewkerne  in 
the  county  of  Somerset,  with  their  appurtenances,  and  all  his  goods, 
chattels,  stock,  and  all  other  his  personal  estate  and  efiects,  whatso- 
ever and  wheresoever,  not  therein  before  disposed  of,  subject  and 
chargeable  with  the  payment  of  his  debts,  legacies,  and  funeral  ex- 
penses, unto  Robert  Taylor  and  Robert  Pearce  the  elder,  their  heirs, 
executors,  administrators  and  assigns,  in  trust  to  see  his  debts,  lega- 
cies, and  funeral  expenses,  paid  ;  and  after  payment  thereof  then  in 
trust  for  his  cousin  John  Perkins,  his  heirs,  executors,  administrators, 
and  assigns,  to  whom  he  gave  the  same  upon  this  condition,  that  he 
should  with  all  convenient  speed  after  the  testator's  decease  pay  off 
and  discharge  all  his  debts,  legacies  and  funeral  expenses :  but  in 
case  he  should  neglect  or  refuse  so  to  do  within  a  reasonable  time 
after  the  testator's  decease,  then  and  in  such  case  the  testator  gave 
his  said  trustees  or  the  survivor,  his  heirs,  executors  or  administra- 
tors, full  power  to  sell  and  dispose  of  his  said  manor,  capital  mes^ 
suage,  farms,  lands,  tenements,  and  hereditaments,  stock,  goods, 
chattels,  and  effects,  or  any  part  thereof;  and  out  of  the  moneys 
thereby  arising  in  the  first  place  to  pay  all  his  debts  and  funeral  ex- 
penses, and  after  payment  thereof  to  discharge  all  the  legacies  there- 
in before  by  him  given  to  the  several  persons  respectively  or  their 
trustees  for  their  benefit ;  and  after  the  payment  thereof  and  all 
costs,  chains,  and  expenses,  attending  the  same,  he  gave  and  be- 
queathed the  overplus  money  and  such  of  his  said  goods,  chattels, 
lands,  and  tenements,  as  should  remain  unsold,  unto  his  said  trus- 
tees, in  trust  for  the  said  Thomas  Pearce  and  Robert  Pearce  the 
younger,  to  be  divided  between  them  share  and  share  alike,  when 
they  should  respectively  attain  their  ages  of  twenty-one  years ;  and 
he  declared  that  his  will  was,  that  the  devise  therein  before  in  trust 
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for  his  cousin  John  Perkins  should  be  void  from  the  time  of  his  re- 
fusal as  aforesaid.  The  testator  appointed  Robert  Taylor  and  Rob* 
ert  Pearce  the  elder,  executors. 

In  1776  a  bill  was  filed  on  behalf  of  the  infants  Thomas  and  Rob- 
ert Pearce  to  have  the  will  established  and  the  trusts  car- 
[*  137]  ried  *  into  execution ;  which  was  decreed  upon  the  22d  of 
May,  1778 ;  and  the  personal  estate  was  directed  to  be 
distributed,  and  the  legacies  to  the  Plaintiffs  were  ordered  to  be  paid 
into  the  Bank  and  to  be  laid  out,  with  liberty  to  the  legatees  to  ap- 
ply when  they  should  attain  twenty-one ;  and  in  case  the  personal 
estate  should  not  be  sufficient  for  debts  and  legacies,  it  was  ordered, 
that  the  heir  at  law  and  devisee  John  Perkins  should  out  of  the  rents 
and  profits  of  the  estates  charged  with  debts  and  legacies  answer  in- 
terest for  the  said  two  legacies  of  10002.  each  after  the  rate  of  3 
per  cent,  from  the  death  of  the  testator  to  the  time,  at  which  the  two 
Plaintiffs  should  attain  twenty-one  respectively,  or  to  the  death  of 
them  or  either  of  them  under  that  age ;  and  in  case  of  such  defi- 
ciency that  the  Plaintiffs  should  be  at  liberty,  when  they  should  res- 
pectively attain  twenty-one,  to  apply  to  have  the  principal  raised  out 
of  the  estates  charged  with  the  pa)rment  thereof,  and  paid  to  them. 
Upon  the  12th  of  January,  1780,  Robert  Pearce  the  younger  died, 
under  the  age  of  twenty-one,  intestate,  and  unmarried.  His  father  as 
administrator  claimed  the  l^acy  as  part  of  his  personal  estate.  The 
cause  came  on  upon  the  general  report  on  the  1  Ith  of  February,  1782; 
when  it  was  ordered,  that  the  Defendant  Perkins  should  pay  what 
appeared  due  for  interest  of  the  legacy  of  lOOOZ.  given  to  Robert 
Pearce  the  younger  to  his  administrator ;  and  in  default  of  such  pay- 
ment that  he  should  be  at  liberty  to  apply  to  have  the  same  raised 
out  of  the  real  estates  charged ;  and  as  to  the  petition  presented  by  Rob- 
ert Pearce  the  elder  relating  to  the  principal  of  the  said  legacy  of 
lOOOZ.  given  to  Robert  Pearce  the  younger,  he  not  having  attained 
twenty-one,  it  was  ordered  to  be  dismissed ;  but  without  prejudice 
to  any  future  application  relating  to  the  said  legacy. 

Attorney  General  [Sir  John  Scott],  Mr.  Lloyd,  and  Mr.  Ainge, 
for  Robert  Taylor  the  elder.  This  legacy  being  to  be  raised  with  all 
convenient  speed,  is  vested,  though  the  payment  is  postponed.  It  is 
different  from  the  common  case.  But  if  not,  and  by  the  death  of 
the  legatee  before  the  time  of  pajment  it  fails  as  a  charge  upon  the 
real  estate,  the  assets  shall  be  marshalled.  Reyniih  v.  Martin,  3  Atk. 
330.     1  Wils.  130. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Alexander,  for  the 
Defendants.  The  question  in  this  cause  has  been  already  deter- 
mined by  the  former  proceedings.  The  cases  are  collected  by  Mr. 
Cox  in  a  note  to  The  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  612. 
The  Court  has  constantly  refused  to  marshal  in  these  cases  : 
[*  138]  Attorney  General  v.  •  Tyndall,  Foster  v.  Blagden,  HUHard 
V.  Taylor,  Amb.  614,  704,  713.  Field  v.  Mostyn,  before 
Lord  Bathurst,  23d  May,  1778.  In  none  of  the  cases  collected  by 
Mr.  Cox  were  the  assets  marshalled ;  and  the  expression  tn  The 
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Duke  of  Ckandos  v.  Talbot  is,  that  the  legacy  must  dink.  Lowe  v. 
Mosefyy  Ch.  6th  May,  1752.  Reynish  v.  Martin  has  not  been  at- 
tended to. 

Lord  Chancellor  [Loughborough].  I  do  not  think  the  question 
at  all  shut  out.  The  decree  could  not  have*  pronounced  upon  this 
question.  When  the  petition  came  before  Sir  Thomas  Sewell  after 
the  event  of  the  death  of  the  legatee  under  twenty-one,  he  left  the 
question  open  to  some  effect  or  other ;  and  Lord  Thurlow  made  no 
order  upon  the  petition,  that  I  can  find  upon  the  proceedings.  I 
should  not  have  felt  much  difficulty,  if  it  had  not  been  for  Reyniih 
V.  Martin.  There  it  was  clearly  out  of  the  personal  estate :  the 
land  was  only  an  auxiliary  fund.  In  this  case  the  legacy  is  directly 
charged  upon  both  the  land  and  the  personal  estate.  There  is  a 
clear  intention  here,  I  think,  that  it  shall  come  out  of  the  land.  I 
will  look  at  Reynish  v.  Martin. 

June  Isi.  Lord  Chancellor.  I  have  looked  into  Reynish  v. 
Martin  upon  the  only  point,  that  struck  me  as  having  any  degree  of 
difficulty,  as  to  marshalling  the  assets ;  for  the  point  as  to  a  charge 
upon  land,  payable  at  a  future  day,  sinking  by  the  death  of  the 
person  entitled  before  the  time  of  payment  is  settled  so,  that  it  could 
not  be  broken  in  upon  without  introducing  great  inconvenience  into 
rules  of  property,  that  have  been  long  settled.  They  are  very  cor- 
recdy  stated  by  Mr.  Cox  in  the  note,  that  has  been  referred  to ; 
where  he  has  with  his  usual  accuracy  collected  and  arranged  all  the 
cases  upon  the  subject.  In  Reynish  v.  Martin  it  is  different  from 
7%e  Duke  of  Chandos  v.  Talbot ;  for  in  the  former  upon  the  event 
of  a  marriage  with  consent,  and  not  otherwise,  it  was  in  the  first 
conception  of  it  given  out  of  the  personal  estate ;  but  there  is  a 
general  charge  at  the  end  of  the  will  upon  the  real  estate.  Atkyns 
gives  a  very  long  judgment  by  Lord  Hardwicke.  Upon  looking 
into  Lord  Hardwicfce's  note  I  was  at  first  inclined  to  doubt,  whether 
Atkyns  had  not  mistaken  the  case ;  because  I  found  after  a  very 
long  argument  only  this :  <<  Adjourned "  (to  a  particular  day)  <<  to 
look  into  the  case  of  Harvey  v.  Aston ; "  and  at  the  day, 
*to  which  it  was  adjoumeid,  and  all  subsequent  days,  [*139J 
there  is  no  notice  in  the  Note  Book  at  all  upon  it.  I 
found  in  Mr.  Forrester's  notes  the  same  case  and  the  same  sort  of 
opinion,  not  so  long,  but  much  more  correct ;  but  to  the  same  eflect 
as  that  in  Atkyns.  Therefore  I  suppose,  Lord  Hardwicke  did  give 
that  opinion.  With  regard  to  the  case  itself  I  have  great  doubt, 
whether  the  legacy  ought  to  be  paid,  supposing  there  was  personal 
estate  to  pay  it ;  and  I  think.  Lord  Thurlow  would  not  so  deter- 
mine. Scott  V.  Tyler,  2  Bro.  C.  C.  431,  bears  much  against  Lord 
Hardwicke's  opinion.  Following  the  idea,  that  appears  very  dis- 
tinctly and  well  understood  in  that  and  other  cases,  I  should  doubt, 
whether  so  much  respect  ought  to  be  paid  to  the  rule  of  the  Eccle- 
siastical Court,  which  i^  supposed  to  be  derived  from  the  civil  law, 
and  which  I  have  recently  (1)  had  occasion  to  say  I  wonder  was 

~"        '  (1)  JMe,  96, 98. 
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ever  adopted  in  a  Christian  country.  The  proposition  of  the  civil 
law  is  very  plain ;  but  it  turned  upon  local  circumstances.  All  con- 
ditions upon  marriage,  without  reasoning  upon  the  effect  or  nature 
of  them,  were  contrary  to  a  positive  law  made  in  encouragement  of 
^marriage  upon  the  peculiar  circumstances  of  the  RooMLn  world 
at  that  time,  antecedent  to  the  two  laws,  Lex  Jidia  and  Lex  Papia 
Fofpaa. 

With  regard  to  marshalling  the  assets,  in  Pratote  v.  Abtngdan, 
1  Atk.  482,  Lord  Hardwicke  had  the  point  pressed  upon  him  by  Mr. 
Fazakerly ;  and  Lord  Hardwicke  declared  it  impossible  to  marshal 
in  any  case,  except  where  in  the  first  instance  the  person  entitled  to 
the  legacy  had  an  established  claim  distinctly  and  solely  upon  the 
personal  estate ;  and  there  could  be  no  case  for  marshalling,  where  the 
legacy  fails  to  affect  the  real  estate  in  consequence  of  an  event,  that 
happened  subsequent  to  the  death  of  the  testator ;  as  the  death  of  the 
legatee  before  the  time  of  payment.  If  marshsdling  could  be  carried 
to  the  extent  of  Reynish  v.  Martin,  it  might  have  been  pursued  in 
all  the  cases  that  have  been  decided.  There  is  a  singularity  in  the 
doctrine,  as  it  now  stands  ;  that  as  far  as  it  affects  one  fund,  it  is 
good ;  as  far  as  it  affects  the  other,  bad :  but  it  would  be  still 
more  singular,  if  it  shall  sink  in  one  case  and  not  in  the  other,  but 
the  land  making  good  the  personsd  estate  shall  be  charged.  The 
point  was  of  very  little  moment  in  Reynish  v.  Martin ;  for  in 
[*  140]  Mr.  Forrester's  note  the  ^  gross  amount  of  the  personal  es- 
tate is  stated  to  be  lOOZ. ;  and  Mr.  Wilbraham,  in  Lord 
Hardwicke's  note  says,  it  is  100/.  odd  shillings  and  pence ;  there- 
fore he  speaks  accurately  from  an  account  of  it.  The  legacy  was 
800/.  Therefore  I  would  not  follow  that  case  to  introduce  a  new 
point  with  regard  to  marshalling  assets  against  established  rules. 
The  assets  cannot  be  marshalled.  It  would  be  directly  against 
Prowse  V.  Abingdon  :  the  contingency  is  the  same  ;  and  I  cannot 
charge  the  real  estate  indirectly.  I  have  found  in  Lord  Hardwicke's 
Note  Book  the  case  mentioned  by  the  Solicitor  General,  There  is 
very  little  of  it,  but  exactly  what  he  states.  The  note  is  this :  <'  Lowe 
V.  Mosely  upon  the  will  of  Mills.  300/.  given  to  his  daughter  :  1 50/. 
at  the  age  of  twenty-four ;  150/.  at  twenty-six.  He  devises  his  real 
estate  to  his  son  James,  he  paying  debts  and  legacies.  Several 
questions  upon  acts  the  son  had  done.  He  had  mortgaged ;  ques- 
tion, whether  the  charge  remained  against  the  mortgagee.  She  died 
between  twenty-four  and  twenty-six.  I  was  of  opinion,  that  150/, 
was  due,  but  that  the  other  150/.  sunk  in  the  real  estate,  she  dying 
under  twenty-six."  Not  a  word  said  about  marshalling.  It  was 
a  mixed  fund  ;  and  a  mortgage,  I  think,  was  one  of  the  charges,  that 
affected  the  personal  estate.         

See,  cmte,  note  4,  to  Stackpok  v.  Beaumont,  3  V.  89,  and  to  the  authorities 
there  cited,  in  support  of  the  aoctrine,  that  a  portion  charged  u^n  land,  payable 
at  a  future  day,  does  not  vest  till  the  time  of  payment,  see  Pmpps  v.  Lord  Mvl- 
grave,  3  Ves.  6ia 
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BOULTON  V.  BULL. 

[1796,  June  2.] 

IifJUiccTioif ;  that  the  validitjr  of  a  patent  might  be  tried  at  law:  verdict  for  the 
patentee,  subject  to  the  opinion  of  the  Court  upon  the  case:  the  Court  equally 
divided :  the  patentee  must  bring  another  action:  but  the  Court  on  the  posses- 
sion would  not  impose  any  terms  upon  him,  nor  dissolve  the  injunction  in  the 
mean  time,  (a) 

BouLTON  and  Watts  bad  obtained  a  patent  for  a  fire-engine  ;  un- 
der which  they  had  been  in  possession  twenty-seven  years  (1).  The 
bill  was  filed  for  an  injunction  to  restrain  Defendants  from  infring- 
ing the  patent ;  and  an  injunction  was  obtained,  that  the  question 
as  to  the  validity  of  the  patent  might  be  tried  in  an  action.  The 
PlaintifiTs  brought  an  action  in  the  Court  of  Common  Pleas  ;  and  ob- 
obtained  a  verdict,  subject  to  the  opinion  of  the  Court  upon  a  case 
stated.  Upon  argument  of  that  case  the  Court  was  equally  di- 
vided (2). 

Mr.  Graham  and  Mr.  Alexander  moved  to  dissolve  the  injunction. 

Attorney  Otneral  [Sir  John  Scott],  for  the  Pla,in tiffs.  It  is  ^he 
most  ordinary  jurisdiction  of  the  Court  to  say,  they  will 
not  alter  the  possession,  ^till  the  right  is  decided.  In  the  [*  141] 
case  of  waste  it  is  the  specific  right  of  the  party  to  have  the 
interference  of  the  Court.  In  that  case  the  Court  would  not  permit 
the  timber  to  be  cut  upon  giving  security  for  the  value.  So  here 
there  is  a  specific  right,  which  the  law  will  protect.  I  admit,  we  are 
bound  to  bring  another  action. 

Lord  Chancellor  [Loughborough].  I  cannot  put  the  patent- 
ees upon  the  acceptance  of  terms,  that  upon  collateral  reasons 
they  think  may  be  disadvantageous  to  the  exercise  of  the  right,  of 
which  they  are  in  full  possession :  neither  can  I  put  them  out  of 
possession  upon  the  difference  of  opinion  of  the  Court.  That  is  not 
the  fault  of  the  Plaintiffs.  What  has  passed  in  the  Court  of  Com- 
mon Pleas  does  not  shake  their  right ;  but  strongly  supports  it.  The 
verdict,  though  it  has  failed  of  effect,  is  not  to  be  disregarded.  The 
opinions  of  the  Judges  on  both  sides  are  deserving  of  great  respect. 
If  nothing  can  be  done  upon  this,  there  must  be  another  action.     In 

(a)  The  law  has  hecn  settled  in  England,  with  regard  to  the  granting  of  injunc- 
tions, that  statute  privileges,  no  less*  than  common  law  rights,  when  in  actual 
possession  and  exercise,  will  not  be  pennitted  to  be  disturbed,  until  the  opponent 
has  fairly  tried  them  at  law  and  overtnrown  their  pretension.  The  Federal  Courts, 
under  the  patent  laws  of  Congress,  have  equally  protected  the  right  by  injunction. 
Livingtion  v.  Van  Ingtn,  9  Johns.  585.  See  Rogers  v.  ^hbotty  4  Wesh.  C.  C.  514 ; 
Qg/e  V.  JE^f,  lb.  534.  If  a  new  trial  is  proposed  to  be  moved  for,  tliis  is  a  ground, 
on  the  part  of  the  defendant,  for  opposing  a  motion  by  the  plaintiff  to  make  the 
injunction  perpetual,  and  on  the  part  of  the  plaintiff,  for  opposing  a  motion  of  the 
defendant  to  dissolve  it  Godson,  Patents,  631 ;  Gihba  v.  CoUy  3  P.  W.  250.  See 
Phillips,  Patents,  451-469,  ch.  24. 

(1)  The  patent,  which  was  originally  granted  in  1769  for  J  4  years,  was  by  Stat 
15,  Geo.  III.  renewed  for  25  years. 

(2)  3  H.  Blackst  453 ;  HomhUncer  v.  BoUony  8  Term  Rep.  95. 
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the  mean  time  the  injunction  must  be  continued.  I  will  not  put 
them  to  compensation.  I  will  not  disturb  the  possession  of  their 
specific  right.  It  is  of  notoriety,  that  this  fire-engine  has  been  erect- 
ed in  many  parts  of  the  country  with  great  advantage. 

For  the  Defendants.  It  was  then  desired,  that  the  action  might 
be  brought  in  the  Court  of  King's  Bench :  to  which  it  was  answered, 
that  they  might  have  a  special  verdict  in  the  Common  Pleas  ;  upon 
which  there  mig|it  be  a  writ  of  error. 

Lord  Chancellor.  I  will  not  lay  them  under  any  terms  in 
bringing  the  action  (1).  ^  

If  any  infringement  of  a  patent  be  attempted,  after  there  has  been  an  undis- 
puted enjoyment  by  the  patentee  under  the  grant,  for  a  considerable  time ;  Courts 
of  Equity  will  deem  it  a  less  inconvenience  to  issue  an  injunction  until  the  right 
can  be  determined  at  law,  than  to  refuse  such  preventive  interference,  merely 
because  it  is  possible  the  grant  of  the  Crown  may,  upon  investigation,  prove  to 
be  invalid.  Such  a  question  is  not  to  be  considered  as  it  affects  the  parties  on 
the  record  alone ;  for,  unless  the  injunction  issues,  any  peison  might  violate  the 
patent,  and  the  consequence  would  be,  that  the  patentee  must  be  ruined  by  litiga- 
tion. Hcarmar  v.  Plane,  14  Ves.  132 ;  Unioemties  of  Oxford  and  CambrUgt  v. 
Richardson,  6  Ves.  707 ;  fVUliama  v.  WiUiams,  3  Meriv.  160.  But,  if  the  pStent 
be  a  very  recent  one,  and  its  validity  is  disputed,  an  injunction  will  not  be  granted 
before  the  patentee  has  established  his  legal  right  Hill  v.  Thompson,  3  Men?. 
624. 
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Whs  as  a  charity  cannot  be  executed  as  directed,  but  the  general  purpose  appeais 
distinct,  and  may  be  in  substance  attained  by  another  mode,  it  shall  be  executed 
Of  pres :  but  a  personal  bequest  attached  to  a  void  charity,  as  an  endowment, 
must  i&ll  with  its  principal,  (a) 

Thomas  Coo&sey  devised  four  tenements  in  Jiggin  Street,  in  the 
parish  of  St.  Martin's,  Sarum,  to  the  churchwardens  and  vestry-men 
of  the  said  parish  <^  in  trust  for  them  to  give  to  such  poor  men  of 
this  parish,  as  they  think  fit ;  if  any  of  the  descendants  of  John 

Jenneway,  formerly  of  this  parish,  apply,  I  desire,  that 
[*  142]     they  may  be  preferred  to  have  it;  and  as  *I  intend  these 

four  house  to  be  in  the  manner  and  custom  of  alms-houses 
for  men  and  their  wives,  I  give  and  bequeath  to  the  churchwardens 
and  vestry-men  of  this  parish  of  St.  Martins,  Sarum,  the  sum  of 
2000Z.,  that  is  to  say,  in  the  41.  per  cent.  Government  securities,  in 
special  trust  for  them  to  dispose  of  the  interest  in  the  following 
manner  :  that  is  to  say,  my  will  is  for  them  to  give  or  allow  to  each 
of  the  four  persons,  that  they  allow  or  permit  to  inhabit  the  four 

(1)  Harm^  v.  Plane,  post,  vol.  xiv.  \dO;  HiUw.  Thonwson,  3  Mer.  6^. 
(a)  As  to  the  doctrine  of  cy  pres,  see,  post,  633,  note  (a)  to  Momqf  General  v. 
AnSrew. 
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houses  in  Jiggin  Street,  the  sum  of  132.  per  annuoiy  or  Si*  a  week, 
to  be  paid  weekly,  monthly,  or  at  their  discretion ;  that  is  for  a  man 
and  his  wife  :  if  one  of  them  die,  the  single  one  to  have  3s.  6d.  a 
week ;  and  not  permitted  to  bring  in  a  second  husband  or  wife." 

The  testator  then  gave  the  remainder  of  the  said  interest  to  other 
charitable  purposes ;  to  which  there  was  no  objection.  He  appointed 
executors ;  but  made  no  disposition  of  the  residue. 

The  testator  afterwards  having  placed  in  the  four  tenements  in 
Jiggin  Street,  four  of  his  relations,  namely,  John  Jenneway  the 
elder,  John  Jenneway  the  younger,  Mathew  Jenneway  and  Samuel 
Smith,  son  of  Elizabeth  Smith,  daughter  of  John  Jenneway  men- 
tioned in  the  will,  upon  the  27th  of  December,  1792,  by  deed  con- 
veyed the  said  four  tenements  to  trustees,  to  hold  to  them  and  their 
heirs  to  such  charitable  purposes  as  aforesaid ;  particularly  directing, 
that  the  said  four  tenements  shocdd  at  all  times  for  ever  after  be 
held  and  used  as  almshouses,  to  be  at  all  times  hereafter  occupied 
by  four  poor  men  and  their  wives,  to  be  chosen  and  placed  therein 
from  'time  to  time  in  manner  therein  mentioned :  but  he  directed, 
that  upon  all  occasions  persons  descended  of  John  Jenneway,  for- 
merly of- that  parish,  should  be  preferred  thereto.  This  deed  was 
duly  enrolled-  in  the  Court  of  Chancery  on  the  10th  of  January, 
1793.  The  testator  died  on  the  29th  of  September,  1793.  The 
information  was  filed  at  the  relation  of  the  churchwardens  and  ves- 
try-men of  the  parish  of  St.  Martin's,  and  a  bill  by  John  Jenneway 
the  younger,  and  Smith,  praying  an  account  of  the  personal  estate ; 
that  the  bequest  of  the  2000/.  stock  might  be  established,  and  the 
fund  transferred  to  the  relators  to  be  appropriated  according  to  the 
intention  of  the  testator,  or  as  nearly  thereto,  as  the  circumstances 
might  admit ;  or  otherwise  that  it  might  be  declared,  to 
what  extent  the  bequest  was  good.  The  *  Plaintiffs  [*143] 
charged,  that  if  so  much  of  the  bequest  of  2000/.  stock,  as 
related  to  the  persons  to  be  inhabitants  of  the  said  four  tenements, 
was  void,  yet  the  Plaintifis  were  entitled  to  the  benefit  thereof  for 
their  lives  as  a  personal  bounty  to  them. 

Mr.  Lloyd  and  Mr.  Hart,  for  the  Plaintiffs.  The  bequest  is 
good,  unless  it  is  so  annexed  to  the  houses  as  to  bring  it  within 
fVheailey't  Ccue^  which  went  upon  the  locality ;  the  church  being 
to  be  buUt  in  a  particular  place.  Attorney  General  v.  Goulding,  2 
Bro.  C.  C.  428,  has  been  since  disapproved :  ante,  Vol.  11.  388. 
The  general  charitable  purpose  shall  be  established,  though  the  par- 
ticular mode  fails.  Here  the  substantial  purpose  is  to  provide  for 
four  poor  men  and  theur  wives.  Moggridge  v.  TkackweUy  3  Bro. 
C.  C.  517,  ante,  Vol.  I.  464  (1).  In  De  Costa  v.  De  Pas,  Amb. 
228,  a  legacy  to  establish  a  Jewish  synagogue  was  given  to  the 
FoundUng  Hospital. 

Mr.  Piggott  and  Mr.  BomtBy,  for  the  widow  :  Mr.  Graham  and 
Mr.  Dtmiely  for  the  next  of  kin.    This  is  an  endowment  of  these 


(1)  Postj  vol.  vii.  96.    See  the  notes,  antcj  vol  L  469, 554. 
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alms-houses,  not  a  general  charitable  purpose.  The  distinction  at- 
tempted would  set  aside  the  Statute  of  Mortmain :  in  the  case  of  a 
school  or  an  hospitid  it  would  be  said,  the  purpose  was  education  or 
the  cure  of  sick.  It  was  attempted  in  Grieves  v.  Casey  4  Bro.  C. 
C.  68,  ante,  Vol.  I.  548  :  but  it  did  not  prevail.  There  is  no  such 
specific  object  here  as  in  Blanford  v.  ThackereUy  4  Bro.  C.  C.  394, 
ante.  Vol.  II.  238  ;  where  the  primary  object  clearly  was  to  educate 
the  relations. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  Upon 
this  charitable  disposition  it  was  contended,  that  though  it  must  be 
admitted,  that  the  gift  of  the  four  tenements  is  void  by  the  Statute 
of  Mortmain,  yet  the  other  part,  so  far  as  it  concerns  the  20002. 
stock  appropriated  for  the  maintenance  of  the  poor  men  and  women, 
may  be  supported  as  not  being  essentially  connected  with  or  belonging 
to  it,  but  as  denoting  a  general  intention ;  which,  though  the  rest 
&ils,  may  remain  and  be  fulfilled.  With  regard  to  the  principles, 
upon  which  this  Court  has  administered  charities,  where  the  same 
cannot  be  carried  literally  into  effect,  I  refer  and  adhere  to  those 
principles,  which  I  laid  down  as  the  rule,  by  which  I  conceive  this 

Court  ought  to  govern  itself,  in  The  Attorney  General  v. 
[*  144]     BouUbee,  *  ante,  Vol.  II.  880,  post,  220.     A  charitable  be- 

quest  cannot  be  defeated  by  the  negligence  or  default 
of  the  person  to  administer  it,  or  by  the  impossibility  to  give  effect 
to  every  circumstance.  If  the  general  intention  appears  consistent 
with  the  rules  of  law,  and  not  against  the  Mortmain  Act,  it  shall  be 
carried  into  effect  without  regard  to  the  secondary  objects,  which 
the  testator  might  have  intended. 

The  doctrine  of  cy  pres,  which  has  been  so  much  discussed  in 
this  Court,  and  by  which  I  understand  the  rule  to  execute  the  char- 
itable intention  as  nearly  as  possible,  however  wildly  and  extrava- 
gantly it  has  been  acted  upon  in  former  cases,  is  by  late  decisions, 
particularly  since  the  Statute,  administered  in  this  way.  The  Court 
will  not  administer  a  charity  in  a  different  manner  from  that  pointed 
out,  unless  they  see,  that  though  it  cannot  be  literally  executed, 
another  mode  may  be  adopted,  by  which  it  may  be  carried  into  ef- 
fect in  substance  without  infringing  upon  the  rules  of  law.  If  the 
mode  becomes  impossible,  the  general  object,  if  attainable,  shall  not 
be  defeated.  Therefore,  though  I  agree  with  Lord  Nortbington  in 
The  Attorney  General  v.  TyndaU,  Amb.  614,  (1),  that  this  Court  is 
not  to  study  to  evade  the  Statute,  with  that  restriction,  I  agree  with 
Lord  Hardwicke  ;  in  whose  time  the  Statute  passed,  and  to  whose 
decisions  upon  this  Statute  and  upon  all  other  points  I  shall  pay  the 
greatest  respect.  At  the  same  time  I  must  admit,  that  the  authority 
of  I%e  Attorney  General  v.  Bowles,  ^  Ves.  547  ;  3  Atk.  806,  has 
been  shaken  by  subsequent  authorities  ;  and  it  is  not  one  of  those 
decisions  of  his,  that  I  can  entirely  concur  in  :  I  mean  that  part  of 
it  where  admitting,  that  the  object  was  to  erect  a  building  upon  land 

(1)  2  Eden,  207. 
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not  then  giren,  he  throws  out,  that  if  land  should  be  afterwards 
given,  the  Statute  would  not  be  evaded  by  applying  the  money  to 
erect  a  building  upon  it.  That  is  giving  land  in  mortmain ;  for  it  is 
another  mode  of  purchase,  and  holding  out  a  temptation  to  people 
to  give  land.  Therefore  the  doctrine,  that  I  consider  established  by 
Lford  Hardwicke,  and  that  has  not  been  shaken,  is  this :  that  where 
the  testator  has  pointed  out  two  modes,  the  one  consistent  with  the 
Statute,  the  other  inconsistent  with  it,  the  Court  will  adopt  that, 
which  is  legal,  and  will  carry  it  into  eiSfect :  but  it  is  necessary  in  all 
these  cases  to  see,  whether  the  testator  has  given  such  an  option, 
and  there  is  an  ultimate  object  consistent  with  the  Statute,  or  not* 

It  remains  to  apply  these  principles  to  see,  whether 
*  there  is  any  intention  to  give  this  fund  to  the  general  [*  145] 
purpose  of  providing  for  poor  men  and  women,  indepen- 
dent of  the.  alms-houses,  or  whether  an  endowment  only  is  proposed 
by  the  appropriation  of  part  of  the  interest  to  that.  In  that  view 
it  must  be  admitted,  that  it  must  fail.  The  Attorney  General  v. 
Oaulding  is  almost  precisely  in  point.  I  believe,  I  may  have  inti- 
mated a  doubt  upon  that  case.  I  thought  it  a  more  rigid  construc- 
tion of  the  rules  of  the  Court  upon  charitable  bequests,  than  in 
prior  cases  had  been  adopted.  Upon  consideration  of  that  case,  I 
agree  that  it  is  right :  but  I  do  not  agree  with  what  Mr.  Justice  Bul- 
ler  is  stated  to  have  said,  that  the  rule  of  the  Court  to  execute  the 
charitable  purpose  in  another  way  had  been  varied.  I  perfectly 
agree  with  the  rule  laid  down :  but  I  deny,  that  it  has  been  varied  : 
nor  was  it  necessary  to  support  that  decision,  that  it  should  be 
varied  ;  for  the  ground  of  it  appearing  in  the  report  is,  that  applying 
the  charity  to  any  other  object  would  be  contrary  to  the  intention. 
The  decision  of  the  case  does  not  prove  any  variation  of  the  rule 
laid  down.  It  is  extremely  material,  that  the  principles  of  the  cases 
upon  charities  should  be  fixed  and  determined  ;  therefore  I  am  very 
desirous,  that  the  principles,  upon  which  I  decide  this  case,  and  con- 
cur in  The  Attorney  General  v.  Gouldingy  should  be  known.  It  is 
said,  an  intention  to  give  this  provision  to  any  poor  men  and  women 
may  be  collected.  If  I  could  collect  that  intention,  I  would  execute 
it :  but  I  cannot ;  and  so  it  is  not  enough  to  say,  it  is  not  inconsis- 
tent with  that  intention,  or  that  if  the  testator  could  have  foreseen 
the  failure  of  his  object,  he  would  have  given  it  to  poor  men  and 
women  without  regard  to  the  houses.  Perhaps  he  would  :  but  can 
I  judicially  pronounce,  that  he  would  ;  or  (for  such  is  the  office  of 
a  Judge)  can  I  fairly  infer,  that  he  would,  upon  this  will  ?  I  cannot. 
An  endowment  with  a  restriction  as  to  another  wife  or  husband,  an 
endowment,  where  the  conduct  of  the  parties  is  under  the  control 
of  the  trustees,  is  very  different  from  a  charity  for  poor  men  and 
women  in  general.  I  cannot  create  another  charitable  object  for 
him,  or  apply  this  to  any  different  object,  so  as  to  be  warranted  in 
saying,  I  fulfil  the  intention. 

I  think,  the  doctrine  laid  down  in   The  Attorney  General  v. 
GouUting  so  explained  is  fortified  by  Lord  Thurlow  in  some  case 
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before  him  ;  and  Blandford  v.  Hiackerett  is  an  authority  for 
that  decision,  as  well  as  for  that,  which  I  am  about  to  make 
in  this  case.  It  might  have  been  argued  there,  as  it  has  been 
here,  that  if  it  could  not  take  effect  by  a  permanent  establish- 
ment of  a  school,  it  might  by  paying  a  schoolmaster  or  mistress  to 
teach  poor  children  at  laige ;  therefore  it  might  be  established  in 
that  way,  without  regard  to  the  particular  direction :  but  the  Lord 
Chancellor  did  not  think  himself  warranted  in  collecting  such  an 
intention. 

Therefore  without  shaking  any  rule  laid  down,  except  that  part 
of  7%e  Attorney  G&neral  v.  Bowles^  that  I  have  mentioned,  I  am 
warranted  in  declaring,  that  under  the  true  construction  of  this  will 
the  intention  was  to  make  an  endowment  of  alms-houses ;  that  there 
is  no  general  intention  beyond  that ;  and  therefore  the  bequest,  so 
far  as  it  concerns  those  alms-houses,  must  fail  with  the  object,  to 
which  it  was  attached  (1).         

As  to  the  application  of  the  doctrine  of  cif  vna  to  charitable  bequests ;  see, 
anity  note  3,  to  Tht  Monuy  General  v.  The  Haberdashers^  Company,  1  V.  295, 
and  notes  4,  5,  and  6,  to  Moggridge  v.  ThaekweU,  1  V.  464 :  see,  also,  the  7th 
note  to  the  same  case,  that  the  construction  of  a  will  is  not  to  be  affected  by  any 
consideration  of  circumstances  occurring  after  its  execution,  though  if  they  faaid 
been  contemplated  by  the  testator,  they  would,  probably,  have  influenced  the  dis- 
position made  by  him.  That  an  accessory  bequest,  attached  to  a  void  charity, 
must  fail  with  its  principal,  see  note  5,  to  the  same  last-cited  case. 
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[Rolls.— 1796,  June  7.] 

MoNXT  settled  in  trust  to  be  paid  according  to  the  appointment  of  A.  and  in  de- 
fault thereof  to  his  legal  representatives  according  to  the  course  of  administnt- 
tion;  A.  by  will  in  pursuance  of  the  power  appoints  to  his  legal  representatives 
according  to  the  course  of  administration;  ana  makes  a  residuaiy  legatee,  whom 
he  appoints  one  of  his  executors.   Upon  the  will  the  next  of  kin  are  entitled,  (a) 

Upon  the  marriage  of  Thomas  Turner  and  Dorothy  Gallimore 
lOOOL  was  settled  in  trust,  to  invest  it  in  Government  or  real  secu* 
rities,  and  pay  the  dividends  or  interest  to  Dorothy  Gallimore,  to 
her  sole  and  separate  use;  and  after  her  decease,  in  case  there 
should  be  any  issue  of  the  marriage  living,  to  divide  the  principal 
among  the  children  share  and  share  alike  at  twenty-one  or  marriage ; 
but  in  case  Thomas  Turner  should  have  no  issue  by  Dorothy  Galli- 
more, or  they  should  all  die  in  her  life,  then  immediately  after  her 
death  without  issue  of  her  body  then  living  as  aforesaid  to  pay  the 
said  lOOOZ.  to  Ambrose  Gallimore,  in  case  he  should  be  then  living; 

ri)  Momey  General  v.  Hinxman,  2  Jac.  9i.  Walk.  270. 

(a)  As  to  the  meaning  of  "legal  representatives,**  see  2  Williams,  Exec. 
82(hB32,  and  eases  cited. 
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bat  if  dead,  then  to  such  person  or  persons,  and  to  and  for  such 
use  and  uses,  intents  and  purposes,  as  he  should  by  deed  or  will  ap- 
point ;  and  for  want  of  such  appointment,  then  unto  the  legal  rep- 
resentatives of  him,  the  said  Ambrose  Gallimore,  according  to  the 
course  of  administration. 

Ambrose  Gallimore,  by  his  will  reciting  the  settlement  and  his 
power  of  appointment  proceeded  thus :  <<  Now  I  do  here- 
by-in  pursuance  of  such  power  *  direct  and  appoint  the  [*  147] 
said  sum  of  1000/.  in  case  my  said  niece  Dorothy  Tur- 
ner should  happen  to  die  without  issue,  to  be  paid  by  the  said  trustees 
or  the  survivor,  his  executors,  administrators  or  assigns,  unto  my 
legal  representatives  according  to  the  course  of  administration ;" 
and  he  gave  the  rest,  residue  and  remainder,  of  all  his  real  and  per^ 
sonal  estate  and  effects  whatsoever  or  wheresoever,  to  his  nephew 
William  Gallimore,  son  of  his  elder  brother,  and  to  his  heirs  and 
assigns  for  ever.  He  appointed  his  said  nephew  residuary  legatee, 
and  appointed  his  said  nephew  and  John  Home  executors. 

Dorothy  Turner  died  without  issue.  The  question  as  to  the  lOOOZ. 
was  between  the  assignees  of  the  testator's  nephew  William  GalU- 
more,  a  bankrupt,  and  th^  other  next  of  kin,  a  sister  and  nieces. 

Mr.  Lloyd  for  the  next  of  kin,  after  citing  Bridge  v.  Ahhoty  3 
Bro.  C.  C.  224  (1),  was  stopped  by  the  Court. 

Mr.  Graham  and  Mr.  Pemberton^  for  the  Assignees.  Upon  the 
deed,  the  expression,  which  he  follows  exactly  in  the  will,  must  mean 
the  persons  by  law  his  legal  representatives :  viz.  his  executors.  Why 
is  the  popular,  loose,  vulgar,  sense  to  be  adopted  instead  of  the  legal 
sense  ?  The  will  must  be  construed  as  the  deed  creating  the  pow- 
er ;  of  which  it  is  clearly  intended  to  be  an  execution.  Neither  he 
nor  the  authors  of  the  power  meant  all  these  persons. 

Master  OF  the  Rolls  [Sir  Richard  Pepper  Arden].-  If  it 
had  rested  upon  the  settlement  itself,  I  should  have  had  great  doubt 
of  being  able  to  get  over  the  words  ^'  legal  representatives ; "  and  if 
he  had  died  intestate  without  executing  the  power,  I  should  have 
paused  long,  before  I  could  have  given  any  other  interpretation  than 
that  contended  for  by  the  assignees :  but  I  cannot  read  this  will 
without  implying  an  intention  to  consider  it  otherwise.  He  would 
never  have  made  such  a  will,  if  he  had  thought,  all  the  words  he 
had  used  came  to  nothing  more  than  executing  the  power  by  giving 
the  fund  to  William  GalUmore ;  which  power  he  anxiously  takes  the 
trouble  to  execute,  and  expressly  recites,  that  it  enables  him  to  give 
it  to  any  person,  he  thinks  fit.  If  he  meant  to  give  it  to 
him,  *  to  whom  he  has  given  all  the  rest,  why  did  he  not  say  [*  148] 
so  ?  I  am  now  told,  this  recital  and  anxious  execution  of  the 
power  and  distinction  of  this  fund  from  the  rest,  means  only  to  give  to 
him,  to  whom  he  might,  if  he  thought  fit,  have  given  it  expressly.  I 
cannot  think,  he  so  intended  it.  As  a  lawyer  I  must  have  under- 
stood the  words,  as  the  assignees  do.     If  it  was  upon  the  deed  alone; 

(1)  See  Evam  v.  Chada^  1  Anstr.  128. 
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and  he  had  died  intestate,  I  must  have  considered,  that  it  was  a  deed ; 
and  though  I  could  not  know,  what  the  party  meant,  I  must  have  given 
the  words  their  legal  sense :  but  it  is  almost  impossible  to  suppose, 
any  man  using  these  words  could  have  meant  the  construction  con- 
tended for  by  the  assignees ;  and  which  perhaps  might  without  the  will 
have  been  the  true  construction :  but  I  desire  not  to  be  understood 
to  decide  that.  But  upon  the  will  I  am  of  opinion,  first,  that  he 
did  not  intend  William  Gallimore  to  have  this  fund  ;  and  thea  the 
only  persons,  who  can  take  it,  must  be  those  entitled  to  his  personal 
estate.  Therefore  declare,  that  it  belongs  to  the  next  of  kin.  I  de- 
sire, it  may  be  understood,  if  this  case  is  quoted,  that  I  am  not  by 
this  putting  any  construction  upon  the  deed  itself:  it  is  entirely  up- 
on the  will  and  the  execution  of  the  power  thereby. 

A  BE<^DEST  to  the  testatoi's  *^  legal  representatives, "  may  have  reference  either 
to  the  artificial  representation  granted  by  the  Ecclesiastical  Court;  or  it  may  be 
intended  to  point  out  those  who  would  take  under  the  Statute  of  Distributions. 
Taking  the  words  by  themselves,  the  first  would  be  the  proper  construction ;  but 
the  context  may  show  that  the  testator  meant  his  next  of  Ion  within  the  statute; 
and  the  Court,  if  satisfied  that  such  was  the  intent,  will  cany  it  into  execution. 
LongY.  BladtaU,  3  ye8.A90;  Bridge  v.  AhboU^S  Brown, 226;  EvanMY.  Chark$, 
1  Anstr.  132;  Honeman  v.  Mb^^  1  Jac.  &,  Walk.  387 ;  Hottouxnf  v.  HoUoway^  5 
Ves.  402.  So,  if  a  testator  duect,  that  the  whole  of  his  propertv  shall  pass 
**  according  to  law, "  save  and  except  certain  specified  legacies ;  and  afterwirdB, 
by  an  unconnected  clause,  he  appoints  an  executor ;  although  neither  construction 
is  free  from  difiiculties,  it  has  been  held,  that  it  is  more  natund  to  infer  an  inten- 
tion in  favor  of  the  next  of  kin,  than  in  favor  of  the  executor.  Lord  Cranky  v. 
HaUy  14  Ves.  310.  Under  a  grant  from  the  Crown  to  the  representatives  of  a 
person  deceased,  liis  executors  will  take,  but  subject  to  the  same  trusts,  as  they 
take  his  general  estate :  SUvtm  v.  BagweUy  15  Ves.  153. 
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ABBOT  V.  MASSIE. 

[1796,  June  a] 

Leoact  to  Mrs.  G.   Evidence  admitted,  fa)   Executor  refusing  to  act,  cannot  take 
a  legacy  to  him  as  executor,  (b)  [p.  147.] 

Testator  bequeathed  "  to  Mr.  James  Massie  of  St.  Martin's 
Lane  and  W.  G.  50Z.  as  executors :  pint  silver  mug  and  all  my 
china  to  Mrs.  G.  and  102.  for  mourning. " 

Mr.  and  Mrs.  Gregg  claimed  under  the  description  of  W.  G.  and 
Mrs.  G.;  but  the  former  refused  to  act  as  executor.  The  Master 
refusing  evidence,  that  they  were  the  persons  intended,  they  except- 
ed to  the  report. 

Mr.  Mansfield  and  Mr.  Hart,  for  the  exception,  cited  Masters  v. 
Masters,  I  P.  Wms.  421,  and  Baylis  v.  The  Attorney  General, 
2  Atk.  239 ;  where  Lord  Hardwicke  mentions  instances,  in  which  ev- 
idence has  been  admitted. 

*  The  Attorney  General  [Sir  John  Scott],  for  the  report,  [*  149] 
cited  Hunt  v.  Hort,  3  Bro.  C.  C.  81 1. 

Lord  Chancellor  [Loughborough]  .  The  Master  should  receive 
evidence,  but  legal  evidence,  to  prove,  who  Mrs.  G.  was :  but  as  to 
the  50^,  it  is  impossible  that  can  be  allowed ;  because  it  is  given  to 
him  as  executor;  and  he  did  not  prove  the  will  (1).  I  must  over- 
rule the  exception  with  regard  to  that.  I  do  not  mean  to  tell  the 
Master,  what  evidence  he  is  to  receive. 

|a)  Where  a  complete  blank  is  left  for  the  deyisee's  name  in  a  will,  no  parol 
evidence,  however  strong,  will  be  cdlowed  to  fill  it  up  as  intended  by  the  testator. 
2  Williams,  Exec.  836 ;  MUUr  v.  TVoverf,  8  Bing.  244.  See  also  Bradshaw  v. 
Bradthaw,  2  Y.  &  C.  72.  But  where  a  blank  was  left  for  the  Christian  name  only, 
jraiol  evidence  was  admitted  to  prove  the  individual  intended.  Ibid.  Price  v. 
/We,  4  V.  680.  Where  the  description  in  the  will,  of  the  person  or  thin^  in- 
tended, is  applicable  with  legal  certainty  to  each  of  several  subjects,  extrinsic 
evidence  is  admissible  to  prove,  which  of  such  subjects  was  intended  by  the  testa- 
tor. But  if  the  description  of  the  person  or  thin^  be  wholly  inapplicable  to  the 
subject  intended,  or  said  to  be  intended  by  it,  evidence  is  inadmissible  to  prove 
whom  or  what  the  testator  really  intended  to  describe.  Greenleaf,  Evid.  §  290 ; 
Doe  (PGord  v.  J^eeds,  2  M.  &  W.  129;  Bnum  v.  SaUanstaU,  3  Mete.  42a  This 
rule  has  been  recognized  by  a  distinguished  writer,  when  he  confines  the  intro- 
duction of  parol  testimony  to  cases  *'  where  the  object  of  a  testator's  bounty,  or 
the  subject  of  disposition,  (that  is,  the  person  or  thing  intended,)  is  described  in 
terms,  which  are  applicable  indifTerently  to  more  Sian  one  person  or  thing." 
Wigram  on  Wills,  101,  Proposition  VII ;  also  pi.  80.  See  €aUe  note  (b)  to  Bavgh 
V.  Bead,  1  V.  257. 

(b)  Where  legacies  are  given  to  persons,  in  the  character  of  executors,  and  not 
as  marics  of  personal  regard  only,  such  bequests  are  considered  to  be  given  upon 
an  implied  condition ;  viz.,  that  the  parties  clothe  themselves  with  the  character 
in  respect  of  which  the  benefits  were  intended  for  them.  2  Williams,  Exec.  919 ; 
JVeenum  v.  Faiiiie,  3  Meriv.  31.  See  post,  note  (a)  to  Harrison  v.  BowUy,  4  V. 
212. 

1)  Bead  v.  Deoawus,  3  Bio.  C.  C.  95;  Pod,  Harrison  v.  Boidey,  voL  iv.  212, 
iz.  534;  Stadfpoole  v.  Howdi,  xiii.  417;  Dix  v.  Bted,  1  Sim.  &  Stu.  237. 
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Upon  this  it  was  agreed,  that  Mrs.  Gregg  should  take  the  silyer 
mug,  the  china,  and  lOl.  (!)•     

h  See,  onie,  note  3,  to  Parmnu  v.  PanwB^  1  V.  266,  as  to  the  admisBlon  of 
evidence  in  order  to  ascertain  who  was  the  legatee  meant  by  a  testator. 

2.  Legacies  given  to  executors,  expressly  in  consideration  of  the  care  and 
trouble  which  mav  be  required  in  the  execution  of  the  testatoi^s  will,  of  course 
cannot  be  claimed,  when  ue  duties,  with  which  they  were  connected,  have  been 
renounced.  Fruman  v.  Fotrlie,  2  Meriv.  31 ;  Humbenton  v.  Humbersion^  1  P. 
Wms.  133.  And,  if  a  legacy  be  given  to  a  man  cw  exeeutor,  whether  it  is  expressed 
to  be  fiir  care  and  pains,  or  not,  he  must,  in  order  to  entitle  himself  to  the  legacy, 
clothe  himself  witn  the  character  of  executor.  Roach  v.  Hayna,  8  Yes.  593  -, 
Harrimm  v.  JZoirfey,  4  Yes.  216;  Rtad  v.  Devaynea^  3  Brown,  95.  The  burthen 
of  nroo(  that  a  legacy  was  intended  for  an  executor  in  a  distinct  character,  rests 
witn  him ;  the  prima  fade  presumption  is,  that  it  is  given  to  him  as  executor. 
Stadpook  V.  Howdl^  13  Yes.  421.  But,  where  a  legacy  is  given,  not  merely  in 
contemplation  of  future  services,  but  also  in  token  bf  regard,  and  no  actual  2acto, 
by  refusing  or  neglecting  to  accept  the  trusts  of  the  testator's  will,  is  made  out; 
the  legacy  cannot  be  withheld,  upon  an  apprehension  of  a  subsequent  breach  of 
duty.  Brudge$  v.  Wottouy  1  Yes.  &  Bea.  134.  And  a  legacy,  given  in  such 
terms  as  those  last  stated,  cannot  possibly  be  forfeited  by  the  death  of  the  execu- 
tor before  he  has  acted,  to  any  but  a  verv  trifling  extent,  in  the  execution  of  the 
will ;  or  it  is  presumable,  even  although  he  has  not  acted  at  all,  if  he  had  no  fair 
opportunity  or  doing  so,  and  had  not  manifested  any  intention  to  renounce  the 
trust     Harriaonv.  Bowk^t  4  Yes.  215 1  Panans\,Saff^  Seel 

Hovenden  on  Frauds,  462, 463,  whence  this  note  is  extracted. 


DOMMETT  V.  BEDFORD. 
[Rolls.— 1796,  June  9.] 

Anituitt  by  will  charged  upon  real  estate  for  A.  for  life,  payable  to  him  only,  upon 
his  own  receipt,  and  no  other,  and  to  cease  immediately  on  alienation,  ceases 
by  the  bankruptcy  and  bargain  and  sale  of  the  estate  of  A. 

Thomas  Bedford  by  his  will  duly  executed  gave,  devised,  aod 
bequeathed,  to  his  niece  Anne  Ireland  one  annuity  of  30/.  to  be 
paid  her  by  two  equal  half-yearly  payments  during  her  natural  life ; 
the  first  payment  thereof  to  be  made  in  six  months  after  his  decease ; 
under  this  strict  direction,  that  this  annuity  should  not  be  subject  to 
the  debts  or  control  of  her  present  or  any  future  husband ;  and  that 
the  same  should  from  time  to  time  be  paid  to  herself  only ;  and  that 
a  receipt  under  her  hand  and  no  other  should  be  a  sufficient  dis- 
charge for  the  payment  thereof:  his  intent  being,  that  the  said  annuity 
or  any  part  thereof  should  not  be  alienated  for  the  whole  term  of 
her  life  or  for  any  part  of  the  said  term  ;  and  if  same  should  be  so 
alienated,  said  annuity  should  immediately  thereupon  cease  and  de- 
termine ;  and  he  also  gave  and  bequeathed  unto  his  nephew  Richard 
Tubb  one  annuity  of  30/.  during  his  natural  life,  payable  in  like 

(1)  Panona  v.  Parsons,  ante,  vol.  L  266,  and  the  note,  ii67 ;  but  this  seems  a 
case  of  patent  ambiguity. 
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manner  as  the  former  annuity,  and  with  the  same  direction  of  being 
paid  to  himself  only  and  upon  his  own  receipt,  and  under  the  same 
restriction  against  alienating  the  same  or  any  part  thereof ;  and  he 
also  gave  and  bequeathed  to  his  nephew  Bedford  Woodliam  one  an- 
nuity of  30/.  during  his  life,  payable  in  like  manner  as  the  above 
annuities,  and  with  the  same  direction  of  being  paid  into  his  own 
hands  only,  and  upon  his  own  receipt,  and  under  the  same  restric- 
tion against  alienating  the  same  or  any  part  thereof ;  and  he  charged 
the  above  three  annuities  upon  his  real  and  freehold  es- 
tates; and  devised  to  •his  nephew  John  Bedford  his  free-  [*  150] 
hold  estates ;  subject  to  the  said  annuities. 

The  testatcM-  died  in  1789.  Upon  the  16th  of  November,  1790, 
a  joint  commission  of  bankruptcy  issued  against  Bedford  Woodham 
and  his  partner  Alexander  Davidson ;  and  an  assignment  of  their 
personal  property  and  a  bargain  and  sale  of  their  real  estate  were 
duly  executed.  The  bill  was  filed  by  the  assignees  against  John 
Bedford  and  the  bankrupt,  praying,  that  the  Plaintiffs  might  be  de- 
clared entitled  to  the  annuity,  the  arrears  since  the  bankruptcy,  and 
the  future  payments  during  the  life  of  Bedford  Woodham.  The 
bankrupt  by  his  answer  submitted,  that  he  was  entitled,  as  he  had 
not  voluntarily  alienated.  An  issue  was  directed  to  the  Court  of 
King's  Bench  ^1).  The  certificate  was,  that  by  the  bankruptcy  of 
Bedford  Wooaham,  and  the  indenture  of  bargain  and  sale  of  the 
30th  of  June,  1791,  the  annuity  of  30/.  given  to  the  bankrupt  Bed- 
ford Woodham  by  the  will  of  Thomas  Bedford  ceased  and  deter- 
mined. Upon  the  equity  reserved  the  bill  was  dismissed ;  and  with- 
out costs ;  the  Master  of  the  Rolls  [^ir  Richard  Pepper  Ar- 
den]  saying,  it  was  a  very  doubtful  point,  and  the  Defendant  had  a 
great  advantage  by  the  failure  of  the  bankrupt :  but  that  he  would 
consider  of  the  costs  at  law.      

1.  The  trial  of  the  legal  question  arising  in  this  suit,  as  to  which  a  case  was 
directed,  is  reported  in  6  T.  K.  684. 

2.  There  is  no  doubt  that  property  may  be  pven  to  a  man  until  he  shall  be- 
come bankrupt,  and  no  longer.  It  is  equally  clear,  as  a  general  proposition,  that 
when  property  is  given  to  a  man  for  his  life,  the  donor  cannot  taxe  away  the 
incidents  of  a  life  estate ;  and,  therefore,  a  disposition  to  a  man  until  he  shall 
become  bankrupt,  and  after  his  bankruptcy  over,  is  quite  different  from  an  attempt 
to  give  to  him  for  his  life,  with  a  provision  that  ho  shall  not  sell  or  alien ;  still, 
that  condition  may  be  so  expressed  as  to  amount  to  a  limitation,  reducing  the  inter- 
est given  to  something  short  of  a  life  estate ;  and  if  that  be  the  case,  neither  the 
donee  nor  his  assignees  can  have  it  beyond  the  period  limited.  Brandon  v. 
Rohmson,  18  Ves.  m 

3.  In  WittdnMon  v.  fftfikifuoti,  Coop.  261,  when  the  suit  was  first  brought  on 
before  Sir  William  Grant,  M.  R.  that  distinguished  jud^e  observed,  that  Courts 
of  Law  have  held  an  assignment  by  operation  of  law  (which  bankruptcy  is)  not  to 
be  within  the  meaning  of  an  ordinarily  worded  clause,  in  a  will,  against  aliena- 
tion.   And  when  the  same  cause  was  again  heard,  before  Sir  Thomas  Plumer, 

il)  6  Term  Rep.  684 ;  Potl,  Shu  v.  Hale,  voL  xiiL  404 ;  Holyland  v.  De  MmdtZy 
f  er.  184 :  but  a  provision  against  bankruptcy  will  not  protect  property  of  the 
bankrupt's  against  his  creditors :  iiosf.  Ex  parte  Cooke,  vol.  viii.  353,  and  the 
nets  p.  356;  Hi^nbMmt  v.  Wine,  xix.  88. ;  JSr  parte  Taaffe,  1  Glyn  &  Jam. 
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M.  R.  on  exceptions  to  the  Master's  report,  it  was  considered  matter  of  soipiise 
that  the  subject  of  bankraptcy  should  have  been  alluded  to  in  the  argument  as 
affording  any  ground  for  contending  that  the  life  estate  of  the  bankrupt  had 
ceased  by  the  assignment  under  hi§  commissicMi ;  though  by  other  acta  charging 
his  life  interest,  and  intercepting  his  personal  enioyment  thereof,  the  life  estate  of 
the  bankrupt  was  held  to  have  ceased,  under  the  special  proviso  of  the  will  by 
which  it  was  limited  to  hun.  &  C.  3  Swanst  522,  and  2  Wils.  Ck  Ca.  63.  But 
though,  in  the  case  just  cited,  the  assignment  consequent  on  bankruptcy  was  not 
deemed  to  be  such  an  alienation  as  was  there  contemplated  by  the  testator,  yet, 
in  Cooper  v.  Wycdt^  5  Mad.  490,  where  the  wordi  of  the  proviso  were,  that  a  trust 
annuity  for  life  should  cease,  "if^  by  any  ways  or  means  whatsoever,  the  annui- 
tant should  sell,  dispose  of,  or  encumber,  the  right,  benefit,  or  advantage  he  might 
have  for  life,  or  any  part  thereof,"  Sir  John  Leach,  V.  C.  held,  that  it  was  no 
strain  to  consider  the  annuitant's  bankruptcy  as  a  way  or  mean  by  which  his  inter- 
est in  that  property  was  disposed  of;  and,  at  all  events,  that  construing  the  proviso 
with  reference  to  the  previous  direction  of  payment  into  the  annmtant's  ^  own 
proper  hands,  for  his  own  sole  use  and  benefit,  **  the  interest  must  cease  whenever 
it  could  no  longer  be  the  subject  of  the  donee's  own  personal  ehjojrment,  and  that 
it  could  not  vest  in  the  assignees  under  his  bankruptcy.  It  seems,  however,  that  if 
an  annuity  be  bequeathed  **  as  an  inalienable  provision  for  the  aimuitant's  penonal 
support,"  with  a  proviso  that  '*if  he  shall  do  or  execute  any  act,  deed,  matter,  or 
thmg  to  charge,  alienate,  or  affect  the  same,  it  should  thereupon  be  suspended,** 
the  annuity  will  not  be  devested  bv  the  outlawry  of  the  annuitant  The  ground 
of  the  decision  to  this  effect  was,  that  the  proviso  only  contemplated  positive  acts 
on  the  immediate  part  of  the  donee,  not  a  compulsory  process  on  the  part  of  the 
Crown.     The  King  v.  Rohiruorij  Wightw.  392. 

4.  Courts  of  Law  look  narrowly  into  conditions  for  defeating  leases.  The 
lessor  may,  no  doubt,  provide  against  any  change  of  occupancy,  as  well  as 
against  an  assignment;  but,  to  effect  this,  he  must  take  care  not  to  use 
words  which  are  capable  of  any  other  meaning.  A  covenant  that  the  lessee 
will  not  assign  "or  otherwise  do  or  put  away"  the  lease  or  premises  de- 
mised, does  not  extend  to  an  under-lease  for  part  of  the  term,  nor  can  the 
lessor,  under  a  proviso  for  re-entering  on  breach  of  any  of  the  covenants 
of  the  lease,  recover  possession;  for,  in  a  certain  sense,  devising  a  term  is 
a  doing  or  putting  it  away :  so,  if  the  lessee  die  intestate,  or  become  a  bankrupt, 
or  confess  a  judgment,  under  which  the  term  is  taken  in  execution,  in  all  these 
cases  tlie  term  may  be  said  to  be  done  or  put  away ;  but  none  of  tliem  amount  to 
a  breach  of  such  a  covenant  as  that  above  stated.  Crusoe  v.  Bvgbvy  2  W.  BL 
760;  S.  C.  3  Wils.  237.  See  the  notes  to  Wmietm  v.  Cftenev,  3  V.  &.  A  dis- 
tinction has  been  made  between  acts  which  are  done  voluntaruv  by  the  party,  and 
those  which  pass  in  tnvUum:  Doe  v.  Ccrrier,  8  T.  R.  61 :  but  although  Judgments, 
in  the  prima  fade  contemplation  of  law,  always  pass  in  inrntuMj  still,  if  it  can  be 
shown  that  a  tenant  has  consented  to  have  judgment  entered  up  against  him  in 
an  action,  the  real  object  of  which  was  to  effectuate  a  transfer  of  a  lease,  in 
evasion  of  a  covenant  against  alienation,  this  contrivance  will  not  avail.  S.  C 
Ibid.  301.  And  Uie  continuance  of  a  term  may  be  so  limited,  either  by  will,  as 
in  Doe  v.  Hawkey  2  East,  486,  or  by  the  terms  of  demise  in/er  nws,  as  in  Doe  v. 
Clarke^  8  East,  186,  that  the  term  shall  depend  upon  the  personal  occupation  of 
the  lessee ;  if  this  be  the  case,  should  the  lessee  not  choose  to  reside  upon  and 
occupy  the  premises,  or  should  the  term  be  taken  in  execution,  or  under  a  commis- 
sion of  bankrupt  against  the  lessee,  the  lessor  may  maintain  ejectment  without  a 
previous  re-entry ;  the  continuance  of  the  term  itself  having  been  made  dependant 
on  such  a  conditional  limitation.  Such  a  case  is  plainly  distinguishable  from 
Doe  V.  Bevan,  3  Mau.  &  Sel.  358,  which  decision  went  upon  the  effect  of  the 
ordinary  clause  of  a  lease  restraining  the  tenant,  his  executors,  administrators,  or 
assigns,  from  assigning,  without  license.  The  tenant  became  bankrupt,  and  it 
was  he1d[,  that  the  assignees  under  his  commission  might  assign  the  lease  without 
the  consent  of  the  vendor,  for  that  the  assi^  contemplated  by  the  proviso  were 
voluntary  assigns,  or  such  as  should  come  m  by  act  of  the  party ,^  not  assigns  bv 
operation  of  law.  The  same  doctrine  was  recognized  in  Carrie  v.  OnSow^  2 
Mad.  341. 
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MALIM  V.  BARKER. 

[Rolls.— J796,  June  13, 14] 

BsquzsT  to  A.  for  life,  with  power  on  her  marriage  to  appoint  the  interest  to  her 
husband  for  life,  and  a  recommendation  to  dispose  of  the  principal  ailer  her  own 
death  and  the  detennination  of  the  precedii^  trusts  among  the  children  of  B. 
the  recommendation  being  held  an  absolute  trust,  (a)  it  is  a  vested  interest  in 
all  the  children,  subject  to  be  devested  by  appointment;  and  there  being  no 
appointment,  children  bom  after  the  death  of  the  testator,  and  those  who  died 
in  the  life  of  A.,  are  entitled  with  the  rest 

This  caase,  (reported  ante,  Vol.  11.  333, 529)  came  on  for  farther 
directions.  The  Defendant  Barker  was  executor  of  Samuel  Scholey, 
who  was  executor  of  the  testator  Thomas  Lowe.  The  bill,  as  against 
Thomas  Keighley,  husband  and  administrator  of  Sarah  Keighley, 
had  been  dismissed  with  costs. 

It  appeared  by  the  Master's  report  that  Thomas  Lowe,  the  testa- 
tor, died  in  1761,  and  Sarah  Keighley,  his  daughter,  died  in  1793. 
The  children  of  John  and  Anne  Malim  living  at  the  death  of  Sarah 
Keighley  were  Lucy  Anne  Harris,  Mary  Anne  Phillips,  William 
Henry  Owen  Malim,  and  Caroline  Matilda  Morris.  The  children 
of  John  Lowe  living  at  the  death  of  Sarah  Keighley  were  John 
Lowe  the  younger,  Sarah  Marshall,  and  Charlotte 
*  Atkinson.  William  Henry  Owen  Malim  and  Caroline  [*  151] 
Matilda  Morris  were  born  after  the  deatli  of  the  testator. 
Emelia,  the  natural  daughter  of  John  Lowe,  died  in  the  life  of  Sarah 
Keighley  intestate  and  without  issue. 

The  question  upon  the  report  was,  whether  such  of  the  children 
who  survived  Sarah  Keighley,  as  were  born  after  the  death  of  the 
testator,  were  entitled  equally  with  the  rest :  there  had  been  other 
children,  who  died  in  the  life  of  Sarah  Keighley :  but  that  did  not 
appear  upon  the  report. 

Master  of  the  Rolls  [Sir  Richakd  Pepper  Arden.]  The  first 
point  in  this  cause  was,  whether  there  was  an  absolute  trust  for  these 
children  upon  this  will ;  and  it  was  determined,  that  it  did  raise 
such  trust ;  that  Sarah  Keighley  had  only  the  use  of  the  fund  for 
life,  with  a  recommendation  operating  as  a  trust  to  dispose  of  it 
among  them.  The  question  now  is,  to  whom  the  money  is  to  be 
distributed.  There  is  no  doubt  that  children  living  at  the  death  of 
Sarah  Keighley,  though  born  after  the  death  of  the  testator,  are  en- 
titled. The  next  question  is  as  to  those,  who  died  in  her  life ; 
whether  it  is  not  a  trust  for  all  the  persons  described  :  who  are  all 
the  children  (1).  How  are  you  to  exclude  those  who  died  in  the 
life  of  the  tenant  for  life  ?  It  is  said,  that  being  a  power  of  appoint- 
ment, it  must  mean,  that  it  should  be  appointed  in  favor  of  such  of 
the  children,  as  should  be  living  at  the  death  of  this  daughter :  but 
that  is  not  the  construction  for  two  reasons :  first,  because  there  is  a 


1?! 


a)  See  ante  note  (a)  to  &  C.  2  V.  333. 
1)  See  the  note,  ante,  vol.  i.  408. 
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case,  in  which  he  gave  these  sisters  in  the  event  of  their  husbands 
surviving  them  a  power  of  disposing  to  their  husbands  for  their  lives; 
secondly,  which  makes  it  impossible  to  confine  it  to  those  living  at 
the  death  of  Sarah  Keighley,  it  was  not  necessarily  to  be  done  by 
will :  but  she  might  at  any  time  during  her  life  have  appointed  by 
deed  in  favor  of  any  of  the  children,  though  they  might  not  survive 
her.  Therefore,  upon  the  true  construction  of  these  words,  I  am 
clearly  of  opinion,  that  if  she  had  appointed,  it  was  to  be  in  favor  of 
all  such  children  born  after  the  death  of  the  testator,  whether  they 
survived  Sarah  Keighley  or  not.  Every  child  that  came  in  esse, 
acquired  a  vested  interest,  liable  to  be  devested  by  the  exercise  of 
the  power  of  appointment  (1)  ;  and  there  being  no  appointment,  I 
must  construe  it,  as  if  there  was  no  power ;  and  it  has  been  deter- 
mined over  and  over,  that  in  such  a  case  all  children  coming  in 

esse  shall  take.  Therefore  it  must  be  referred  to  the 
[^  152]     ^  Master  to  inquire,  whether  any  and  which  of  the  children 

of  Anne  Malim  and  of  John  Lowe  died  in  the  life  of  Sarah 
Keighley,  and  who  are  their  personal  representatives ;  and  reserve 
farther  directions  and  costs. 

The  share  of  Emilia  belongs  to  the  Crown :  but  there  must  be  an 
administration.  

See,  arUe^  the  notes  to  S.C.  2  V.  833. 


BARROW  V.  GREENOUGH. 

[RoLL8.~1796,  June  18.] 

Provision  by  will  increased  upon  evidence  of  the  testatoi's  reqnest  to  the  execu- 
tor and  residuaiT  legatee  and  his  promise ;  upon  which  the  testator  refused  to 
make  a  new  will ;  and  said,  he  would  leave  it  to  the  generosity  of  the  execu- 
tor, (a) 

John  Barrow  by  his  will  directed,  that  his  wife  Ellen  should  have 
during  her  natural  hfe  fifty-two  guineas  a-year ;  and  that  she  should 
have  the  interest  of  the  remainder  of  what  he  should  die  possessed 

.  (I)  See  the  note,  anfe,  vol.  i.  309. 

(a)  Equity  has  jurisdiction,  where  there  has  been  a  fraudulent  prevention  df 
acts  intended  to  be  done  for  tlie  benefit  of  third  persons.  It  will  take  from  third 
persons,  and  a  fortiori,  from  the  party  himself,  the  benefit,  which  he  may  have 
derived  from  his  own  fraud,  imposition,  or  undue  influence,  in  procuring  the  sup- 
pression of  such  acts.  1  Story,  £q.  Jur.  §  256,  and  English  cases  cited.  And 
Equity  will  exert  its  powers  in  such  cases,  notwithstanding  the  Statute  of  Frauds, 
by  decreeing  the  specific  performance  of  the  contemplateaact  or  trust;  for  though 
the  basis  of  the  proceedings  is  a  parol  declaration,  creating  a  trust,  contmry  to 
the  statute  of  Frauds,  yet  the  jurisdiction  of  the  Court  will  be  maintained,  in 
order  to  prevent  fraud.  §  lb.  §  781.  But  in  the  present  case,  the  admission  of  the 
defendant  seems  to  have  established  the  trust  See  enUe  note  (a)  to  Han  v. 
Sheanooodf  I  V.  241. 


1796.]  BARROW  V.  GREENOUGH.  158 

of:  but  if  his  sister  Mary  Barrow  should  over-live  Ellen  Barrow,  she 
WES  to  have  the  interest  of  all,  that  remained,  during  her  life.  After 
some  legacies  he  appointed  John  Greenough  and  his  son  John  Park 
Greenough  executors.  He  then  gave  some  legacies ;  and  gave  all 
his  household  furniture  to  his  wife  ;  and  declared,  that  although  he 
had  directed,  that  Mary  Barrow  should  have  the  remainder  of  the 
interest,  his  meaning  was,  that  she  should  have  25/.  a-year  ;  and  that 
John  Park  Greenough  after  the  death  of  Mary  Barrow  should  have 
interest  of  what  remained  after  paying  Ellen  Barrow  her  interest ; 
and  after  the  death  of  his  wife  and  his  sister  Mary  Barrow  he  gave 
to  John  Park  Greenough  all  the  residue  of  his  estate  and  effects  after 
payment  of  his  debts  and  charges,  as  therein  mentioned. 

John  Greenough  died  in  the  testator's  life.  The  bill  was  filed 
against  the  surviving  executor  by  Ellen  and  Mary  Barrow  ;  and  the 
question  arose  upon  the  circumstances  of  a  transaction,  which  ap- 
peared by  evidence  thus :  Turner,  examined  for  the  Plaintiffs,  de- 
posed that  the  following  paper  was  given  to  him  by  the  Plaintiff 
Ellen  Barrow : 

<<  John  Barrow  of  Brazen-nose  Street,  Manchester,  said  unto  me, 
John  Greenough,  a  few  days  before  his  death,  that  he  had  left  his 
wife  Ellen  Barrow  fifty-two  guineas  a  year ;  and  he  said,  it  was  his 
wish  and  desire,  that  she  should  have  sixty  guineas  a  year  during 
her  life,  and  his  sister  Mary  Barrow  25Z.  a  year  during  her 
life;  and  that  they  should  have  what  was  necessary  *in  [•  153] 
case  of  sickness  out  of  the  stock ;  and  if  his  wife  Ellen 
should  outlive  his  sister  Mary  Barrow,  she  should  have  her  sister 
Mary  Barrow's  income  of  25/.  a  year  added  to  her  yearly  income." 

The  witness  farther  deposed,  that  upon  his  desire  to  see  Ellen 
Barrow  and  the  defendant  together,  they  met  at  the  office  of  Ihe 
deponent ;  who  producing  this  paper,  the  Defendant  acknowledged 
it  to  be  his  own  hand-writing ;  and  then  promised,  that  he  would 
fulfil  and  perform  the  same  according  to  the  testator's  request. 

Lord,  examined  for  the  Defendant,  deposed,  that  he  was  in  com- 
pany with  the  testator  and  the  Defendant  a  few  days  before  the 
death  of  the  testator :  who  acquainted  the  Defendant  with  his  will, 
and  said,  he  had  left  the  Plaintiff  Ellen  an  annuity  of  fifty  guineas  ; 
but  that  it  was  his  wish  and  desire,  that  she  should  receive  an  an- 
nuity of  60Z.  for  her  life :  and  that  he  had  left  his  sister  Mary  Barrow 
20L  a  year ;  and  if  they  should  be  in  want  in  case  of  sick- 
ness, they  should  have  what  was  necessary  out  of  his  stock  ;  and 
the  testator  then  requested  the  Defendant  to  see,  that  such  annuity 
of  60/.  was  paid  to  the  Plaintiff;  which  he  promised  the  testator 
should  be  done  in  the  same  manner  as  if  it  had  been  expressed  in  his 
will ;  and  he  and  the  Defendant  desired  the  testator  to  spnd  for  some 
person  to  draw  a  new  will ;  but  which  the  testator  refused  to  do : 
saying,  he  would  leave  the  same  to  the  Defendant's  generosity ;  and 
that  the  testator  informed  the  Defendant,  he  would  derive  a  benefit 
under  his  will  to  the  extent  of  1000/.  or  nearly  so. 

The  answer  stated  the  transaction  in  the  same  manner  as  the  de- 
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ponent  Lord,  except  by  representing,  that  the  annuity,  which  the 
testator  said  he  had  by  his  will  given  to  his  wife,  was  fifty-two 
guineas,  and  that  the  Defendant  could  not  recollect,  whether  the 
annuity,  the  testator  wished  her  to  receive,  was  sixty  pounds  or  sixty 
guineas. 

Mr.  Graham  and  Mr.  AUcocky  for  the  Defendant,  resisted  the 
claim  of  the  PlaintifTs  as  contrary  to  the  Statute  of  Frauds :  and 
insisted,  that  if  this  conversation  could  be  established,  the  testator 
intended,  that  the  Defendant  should  have  a  discretion.  They  also 
stated,  that  the  Defendant,  if  he  was  to  answer  this  demand,  could 
not  be   benefited  to  the  extent  of    1000^.,  as  intended   by.  the 

testator. 
[*  154]         *Mr.  Uoyd  and  Mr.  Pembertan,  for  the  Plaintifis,  con- 
tended that  it  was  a  case  of  fraud  excepted  out  of  the 
statute ;  and  they  cited  some  of  the  cases  upon  that  subject  collected, 
ante,  38,  39,  (note). 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  have 
no  doubt  about  this  case.  It  has  been  very  well  argued  for  the  De- 
fendant. It  turned  entirely  upon  the  w<wd  **  generosity ; "  whether 
the  testator  meant  by  that  word,  that  he  did  not  mean  this  to  be  his 
will.  I  will  not  criticise  upon  words ;  nor  do  I  think,  the  word 
'<  generosity  "  can  be  construed  to  take  away  the  efiect  of  a  solemn 
desire  of  the  testator  coupled  with  the  promise  of  the  Defendant. 
The  Defendant  had  no  intention  of  fraud  at  that  time  :  for  he  de- 
sired the  testator  to  make  a  new  will.  Leaving  it  to  his  generosity  ! 
It  is  leaving  it  to  his  honor  and  conscience.  Virgenerosus  is  a  man 
of  noble  feelings.  There  is  no  doubt  of  what  he  meant  by  it.  I 
am  very  happy,  that  I  have  under  the  Defendant's  hand-writing  the 
particulars  of  the  conversation  ;  so  that  there  can  be  no  doubt  about 
it ;  for  this  evidence  shows,  how  dangerous  it  is  to  determine  upon 
parol  evidence  only.  If  it  rested  on  that  only,  the  testator's  inten- 
tion could  not  have  been  effected  ;  for  Lord's  evidence  is  certainly 
different.  The  fact  turns  out  to  be,  that  there  was  a  conversation ; 
it  stands  in  his  own  hand-writing;  and  there  is  no  evidence  of 
duress.  He  puts  it  down  as  evidence  of  what  he  did  say.  To  cor- 
roborate this,  his  own  admission  of  the  conversation,  diere  is  the 
witness  Lord.  He  does  not  speak  as  to  the  sister's  annuity  so  fully 
as  the  paper :  but  he  swears,  that  whatever  the  testator  desired, 
which  I  take  from  the  Defendant  himself,  the  Defendant  promised, 
he  would  do.  The  question  is,  whether  by  reposing  that  trust  in 
the  Defendant  the  testator  was  not  prevented  from  making  a  new 
will.  The  Defendant  ought  to  have  told  him,  that  if  he  did  not 
put  it  in  his  will,  he  would  not  do  it :  instead  of  that  he  promised 
to  do  it ;  upon  which  the  testator  refuses  to  make  a  new  will ;  and 
says,  he  leaves  it  to  his  generosity :  that  is,  he  leaves  it  to  his  con- 
science. I  am  quite  relieved  from  any  difficulty  as  to  the  statute. 
The  question  is,  whether  the  confidence,  that  the  Defendant  would 
perform  the  trust  he  undertook,  did  not  prevent  the  testator  from 
making  a  new  will.     I  shall  make  him  perform  it,  and  order  him  to 
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pay  the  increased  sum  out  of  the  assets  with  costs ;  and  if  the  assets 
are  not  sufficient  for  the  costs,  he  shall  pay  them  personally.  The 
course  of  all  the  cases  is,  that  it  shall  come  out  of  the  assets ; 
for  ^the  executor  undertakes  it  as  part  of  the  will ;  not  [*  155] 
personally.  If  it  had  not  been  for  this  written  paper,  I 
should  have  hesitated  very  much  about  admitting  evidence  against  a 
written  will.  Let  the  Master  take  an  account  of  the  personal  estate, 
debts,  &c.  and  apportion  a  sufficient  part  to  answer  the  annuities  of 
52  guineas  and  25L  to  the  wife  and  sister  of  the  testator.  Declare, 
that  out  of  the  residue  of  the  personal  estate  so  much  is  to  be  set 
apart  as  wiU  be  sufficient  to  make  up  the  annuity  to  the  wife  60 
guineas  during  her  life :  at  the  death  of  either  or  both,  any  of  the 
parties  to  be  at  liberty  to  apply ;  and  let  the  Defendant  pay  the 
costs  (1).  

Shoui.1)  an  heir,  or  personal  representative,  wliose  interests  would  be  affected 
by  the  regular  insertion  of  a  bequest  in  a  will,  induce  the  testator  to  omit  making 
a  formal  provision  for  an  intended  object  of  his  bounty,  by  assurances  that  the 
testator's  wishes  shall  be  as  fully  executed  as  if  the  bequest  were  formally  made, 
this  promise  and  undertaking  will  raise  a  trust,  which,  ^ough  not  available  at  law, 
will  be  enforced  in  Equity,  on  the  ground  of  fraud.  Chamberlain  v.  ^gar,  2  Ves. 
&  Bea.  262 ;  Me8taer  v,  GUleapity  11  Ves.  638 ;  Stickland  v.  Mdridgt,§\e^  519 ; 
Ouunberlmne  v.  Chamberlaine,  2  Preem.  34 ;  Oldham  v.  IMchford^  2  Freem.  285. 
And  such  an  engagement  may  be  entered  into,  not  only  by  words,  but  by  silent 
assent  to  such  a  proposed  undertaking,  which  will  equally  raisQ  a  trust  jBryn  v. 
Godfroff  4  Ves.  lO ;  Paine  v.  Holly  18  Ves.  475.  Of  course,  the  case  would  be 
still  stronger  if  the  due  insertion  of  the  bequest  in  the  will  had  been  prevented 
by  any  violent  interference.    Dixon  v.  Olmiua^  1  Coz,  414. 


COXE  V.  BASSET. 
[Rolls.— 1796,  Juke  20,  22L] 

A  «Bif£ajLi.  charge  of  debts  and  legacies  upon  all  the  real  estates  of  the  testator 
not  annulled  by  a  subsequent  power  to  sell  a  particular  estate  only,  and  apply  the 
produce  to  the  same  purpose :  but  that  estate  was  first  applied.  Construction 
of  a  will,  and  several  very  inaccurate  codicils  upon  a  disposition  of  the  personal 
estate,  as  to  the  interest,  whether  absolute  or  for  life;  as  to  tiie  extent,  whether 
general,  or  specific,  and  exempt  fsoxa  debts,  (a) 

Though  the  testator  has  charged  his  real  estate  with  debts  in  aid  of  the  personal, 
the  personal  may  be  given  exempt  from  the  debts  by  an  unattested  codicil,  (h) 
[p.  155.] 

The  Court  will  not  execute  a  power  given  by  the  testator  to  trustees  to  continue 
his  charities,  or  to  give  any  others  they  should  think  fit,  [p.  155.] 

Henrt   Hipp£Si.EY  CoxE  dcvised  to  Sir  Francis  Basset,  John 
Hippesley  and  Richard  Paget,  his  mansion-house  at  Ston  Easton, 

1)  Posty  vol.  ix.  519,  xi.  638 ;  Devtnish  v.  Baines,  Pre.  Ch.  3 ;  Reech  v.  Kmnt- 
t,  1  Ves.  123 ;  Amb.  67 ;  2  Ves.  &  Bea,  262.    See  the  note,  anUy  p.  38. 
(a)  See  pod,  p.  160,  note  (a). 
(6)  In  illustration  of  this,  see  tmie^  note  (b)  to  Buderidge  v.  Ingram,  2  V.  652. 
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and  all  his  manors,  by  name,  with  the  several  messuages,  fiamns, 
lands,  tenements  and  hereditaments,  rights,  members*  and  appurten- 
ances therein  comprised,  and  all  other  his  messuages,  farms,  huids, 
tenements  and  hereditaments,  whatsoever  and  wheresoever,  in  the 
county  of  Somerset,  and  also  his  mansion-house  called  Peamore 
House  with  the  appurtenances,  and  the  manor  of  Brenton,  and  all 
his  farms,  lands,  tenements  and  hereditaments,  in  several  parishes 
named  and  elsewhere  in  the  county  of  Devon,  upon  trust  in  the 
first  place  to  pay  and  apply  the  rents,  issues  and  profits,  of  the  said 
premises  for  the  payment  of  the  interest  of  all  money  due  upon  se- 
curities from  him  upon  his  own  account  or  as  representative  of  his 
late  brothers  Richard  and  John,  except  such  debts,  as  were  not  con- 
tracted for  their  own  use,  or  for  which  they  or  either  joined  in  secu- 
rity with  any  other  person  ;  and  in  the  next  place  to  pay  to  his  sister 
Mary  BuUer  an  annuity  of  100/.  and  to  his  sister  Ann  James  an  an- 
nuity of  200/.  for  life  respectively.  He  then  gave,  devised  and  be- 
queathed his  said  mansion-houses  and  all  and  singular  his  said  man- 
ors, lands,  hereditaments  and  premises,  subject  and  liable  to  the  pay- 
ment of  his  debts  and  legacies  and  to  the  said  annuities,  to  trustees 

for  500  years,  to  raise  portions  for  younger  children,  and 
[*156]     after  the  expiration  of  that  term,  to  his  *wife  Elizabeth 

Ann  for  life  ;  and  after  the  expiration  of  that  term,  and 
that  life  estate  and  subject  thereto  he  devised  all  the  said  estates 
to  the  use  of  his  first  and  other  sons  in  tail ;  and  for  default  of 
such  issue,  as  to  the  Somerset  estates  to  the  use  of  his  daughters  in 
tail ;  and  in  default  of  issue  male  as  to  the  Devon  estates,  and  of  all 
issue  male  and  female  as  to  the  Somerset  estates,  to  the  use  of  his 
nephew  John  Francis  Buller  and  his  issue  male  in  strict  settlement 
with  several  remainders  over,  with  powers  of  jointuring  and  leasing; 
<<  provided  always,  and  my  mind  and  will  farther  is,  that  it  shall  and 
may  be  lawful  for  the  said  Sir  Francis  Basset,  John  Hippesley  and 
Richard  Paget,  or  the  survivor  of  them,  or  the  heirs  of  such  survivor, 
to  sell  and  dispose  of  in  fee  simple  my  messuages,  lands,  tenements 
and  hereditaments,  situate  in  the  parish  of  Midsomer  Norton  only, 
which  devolved  to  me  under  the  settlement  thereof  by  Mrs.  Mary 
Hooper  deceased,  and  the  whole  estate  and  interest  therein,  as  weU 
in  possession  as  reversion  (except  all  coal  under  such  last  mentioned 
lands,  tenements  and  hereditaments,  in  the  said  county  of  Somer- 
set) ;  and  by  and  from  the  money  therefrom  arising  to  pay  off  and 
satisfy  and  discharge  the  above  mentioned  debts  and  legacies  in  such 
order  and  manner,  and  with  such  preference  and  priority,  as  the 
person  or  persons  so  selling  shall  think  meet  and  expedient,  and  to 
invest  the  surplus,  if  any,  in  the  purchase  of  other  lands,  tenements 
or  hereditaments ;  which  may  be  by  him  or  them  considered  to  be 
advantageous  to  my  other  estates ; "  which  he  directed  to  be  sub- 
ject to  the  same  uses,  trusts  and  purposes,  as  therein  mentioned ' 
and  expressed  '' concerning  the  estates  so  to  be  sold,"  apd  to 
be  settled  accordingly,  or  as  near  thereto,  as  circumstances  would 
admit.  • 
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He  then  declared,  that  it  should  be  hwful  for  the  trustees  during 
their  seisin  of  the  said  premises  upon  the  contingencies  after  men- 
tioned, or  the  persons  from  time  to  time  in  the  seisin,  to  lease  for 
three  lives  such  parts  of  the  aforesaid  estates,  as  were  then  let  for 
fives,  except  tenements  of  ten  acres,  at  the  accustomed  rents,  heriots 
or  services,  at  least,  to  be  incident  to  and  go  along  with  the  reversion 

.  expectant  upon  such  leases ;  also  to  let  for  fourteen  years  at  the  best 
and  most  improved  rent,  and  to  let  coal-mines  for  thirty-one  years  at 
the  usual  reservations  and  payments  without  fine,  to  be  incident  to 
and  go  along  with  the  reversion.  He  gave  power  to  the  persons  sei- 
sed from  time  to  time  to  exchange,  with  an  exception  of 
the  mansion-house  at  Ston,  Easton,  *and  directed  his  wife  [^157] 
lo  keep  the  premises  in  repair,  and  if  she  should  omit 
to  do  so,  that  the  trustees  should  enter  and  repair  with  the  rents  and 
profits.  He  directed,  that  in  case  the  said  John  Francis  Buller  and 
the  other  tenants  for  fife  in  remainder  respectively  should  not  have 
attained  the  age  of  twenty-seven,  when  they  respectively  became  en- 
titled, then  the  trustees  should  receive  the  rents,  issues  and  profits, 
of  the  said  premises  and  of  every  part  thereof,  and  apply  the  same 
towards  payment  of  the  said  debts  and  legacies,  and  the  surplus,  if 
any,  in  the  purchase  of  any  estates  in  Somersetshue,  to  the  same 
uses  as  the  S<Hnersetshire  estates  devised  ;  and' he  directed  the  said 
tenants  for  life  to  take  the  names  of  Hippesley  Coxe.  He  then 
gave  to  his  sisters  Lady  Buller  and  Mrs.  Hippesley,  his  servant  Ben- 
jamin Watson,  and  three  other  persons,  legacies  of  1002.  each ;  and 
10/.  each  to  his  other  servants  living  with  him  at  his  decease.  He 
directed,  that  his  household  goods,  furniture,  plate,  linen,  books  and 
china,  in  his  house  at  Ston  Easton  then  or  at  his  decease  should  re- 
main therein  and  not  be  sold,  except  such  as  the  trustees  should 
think  not  worth  preserving;  and  that  the  same  should  go  and  be 
considered  as  heir-looms  to  that  house,  and  be  enjoyed  from  time  to 
time  by  the  persons  entitled  to  the  possession  of  the  mansion-house. 
All  the  residue  of  his  personal  estate  of  what  nature  or  kind  soever 
he  gave  and  bequeathed  to  his  said  trustees  to  sell  and  dispose  of, 
and  call  in,  the  same,  and  apply  the  money  arising  therefrom  tow- 
ards payment  and  discharge  of  his  said  debts  and  legacies ;  and  he 
appointed  his  trustees  executors.  Then  reciting,  that  there  might 
be  services  done  by  different  people,  and  divers  small  sums,  charities 
and  bene&ctions,  had  been  given  and  paid  by  him  and  his  late  broth- 
ers Richard,  John  and  Charles,  he  authorized  and  empowered  his 
trustees  to  pay  and  satisfy  such  person  and  persons  for  such  services, 
when  performed,  and  to  continue  such  charities  and  benefactions,  or 
to  bestow  any  other,  as  they  in  their  discretion  should  think  fit ; 
provided  the  same  did  not  exceed  in  the  whole  the  sum  of  1000/. 
The  will  was  dated  the  9th  of  June,  1794. 
The  Ecclesiastical  Court  gmnted  probate  of  several  papers  as 
codioils. 

Ist  Codicil.     After  excepting  certain  estates  from  being  let 

« under  the  power  in  his  will,  and  reciting,  that  his   father-in- 

VOL.  III.  11 


158  COXE  V.  BA88ST.  [1796. 

law  Thomas  Horner  stands  bound  to  him  in  a  bond  for  50002.  to  be 
paid  at  his  decease,  '^  I  hdreby  devise  upon  such  contingency  lOOOZ. 
of  the  same  money  to  my  wife  Elizabeth  Ann,  and  10002.  to  my  sister 
Ann  James,  and  the  remainder  thereof  to  pay  any  debt  or  debts,  that 
my  trustees  may  in  their  judgment  think  most  expedient ;  "  and  he 
directed  none  of  his  tenants  to  be  raised  in  their  rents  or  turned  out 
for  seven  years,  except  for  gross  misconduct  or  non-payment  of  rent 
This  Codicil  was  signed  by  the  testator,  attested  by  two  witnesses, 
and  was  dated  the  9th  of  June,  1794. 

2d  Codicil.  <'  I  give  and  bequeath  to  my  dear  wife  Elizabeth 
Ann,  not  only  all,  that  is  already  given  her  by  my  will ;  but  in  addi- 
tion I  give  her  the  whole  of  my  personal  property,  timber,  &c. 
without  impeachment  of  or  for  any  manner  of  waste.  I  invest  her 
with  all  my  privileges  as  lord  of  the  manor  in  letting,  leasing, 
changing.  My  tenants  I  wish  to  continue  upon  my  estate,  as  I  have 
stated :  but  I  give  my  wife  power  to  remove  them  in  case  of  waste 
or  ill-behavior.  In  regard  to  the  legacies  I  make  the  following 
alterations.  Respecting  the  1000/.  left  to  my  sister  Mrs.  James 
after  Mr.  Horner's  death,  I  have  left  her  an  annuity  instead ;  there- 
fore I  revoke  this,  and  bequeath  it  to  my  wife  in  addition  to  the 
other  10002. 1  have  already  given  her  after  her  father's  death,  to 
dispose  of  this  2000/.  as  she  pleases."  Then,  after  declaring,  that 
these  annuities  and  legacies  were  not  to  commence  till  a  year  after 
his  decease,  and  some  farther  directions  as  to  legacies,  <'  All  stock 
upon  my  estate  in  and  about  my  house  and  all  timber  either  stand- 
ing or  cut  down  I  give  to  my  wife  (indeed  I  apprehend  them  all  to 
be  included  as  personals)  for  her  natural  life.  The  sum  I  have 
allowed  for  charities  I  desire  she  my  wife  may  dispose  of,  as  she  best 
knows  my  wishes.  It  is  my  ardent  wish  we  may  long  live  together : 
God  grant  we  may :  but  if  I  die  before  her,  I  leave  my  wife  all  I 
am  possessed  of  in  my  estates  real  and  personal  for  her  life  without 
impeachment  of  waste ;  "  and  if  she  shall  die,  before  his  heir  is  of 
age,  he  directs  her  to  appoint  a  person  to  take  care  of  Ston 
[*  159]  Easton  House  with  the  furniture  and  stock,  *  and  to  keep 
up  the  walks  and  premises.  Dated  the  14th  of  January, 
1795.     Signed  by  the  testator  and  attested  by  three  witnesses. 

3d  Codicil.  <<  Memorandum,  to  alter  my  will  in  regard  to  the 
personals.  My  wife  to  possess  them  all  during  her  life ;  carriages, 
horses,  stock  of  all  sorts,  furniture,  '&c.  none  sold  till  after  her 
death :  then  according  to  last  will.  I  give  her  free  use  of  cutting 
timber,  &c.  if  not  already  done,  to  be  observed  and  executed  in  case 
I  die  (H.  H.  Coxe)  shall  give  her  my  directions  and  wishes." 
Dated  the  14th  of  June,  1795. 

4th  Codicil.  '<  Farther  alterations  to  be  made  in  my  will.  As  I 
wish  my  wife,  in  case  I  die,  to  live  as  we  have  done  together  at 
Ston  Easton,  let  her  keep  up  every  thing,  servants,  &c.  &c.  and 
cut  timber  without  impeachment  of  waste :  and  in  letting  estates 
and  changing,  &c.  it  should  be  done  always  by  the  trustees  consult- 
ing with  her  and  her  pointing  out.     All  live  and  dead  stock  to  be 
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her's  ;  and  all  arrears  of  rent  due  she  is  to  receive  for  her  use  ;  and 
so  to  continue  to  those  in  trust  my  executors.  This  is  my  will,  &c. 
H.  H.  Coxe."     Dated  the  15th  of  July,  1795. 

5th  Codicil.  '^  Broderip  to  revise  my  codicils  as  soon  as  I  get 
home.  By  it  I  wish  to  convince  my  family  and  friends  the  great  love 
and  high  opinion  I  have  for  my  wife.  I  give  and  bequeath  her  all  my 
estate  ;  which  after  her  death  will  go  according  to  my  will.  I  give 
her  also  for  her  entire  use  the  whcJe  of  my  personal  property,  ex- 
cept books,  plate,  and  linen,  whict^  I  think  should  go  as  heir-looms. 
2(K)02.  she  is  to  have  after  her  father's  death,  as  I  have  stated. 
The  two  annuities. and  legacies  are  not  to  be  paid  till  an  entire 
year  and  a  half  after  my  death.  This  is  my  will ;  and  the  quib- 
bling lawyers  must  be  prevented  from  torturing  my  true  meaning. 
H.  H.  Coxe,  Cirencester  and  Stow,  July  16th  1795." 

"  Weston  to  be  rose  40i.  or  turned  out.  All  my  tenants  to  be 
served  the  same,  unless  they  lower  their  commodities  to  the  poor. 
To  take  this  into  consideration ;  and  those  that  come  after  me  to 
nuse  them  or  dismiss  if  they  resist.     H.  H.  Coxe." 

The  5th  codicil  was  written  on  a  leaf  in  a  very  small  [^160] 
pocket  book.     The  bill  was  filed  by  the  widow. 

The  questions  arising  upon  these  instruments  were,  1st,  Whether 
any  part  of  the  real  estate  except  that  of  Midsomer  Norton  was  li- 
able to  the  simple-contract  debts,  legacies  and  annuities :  2dly  as  to 
the  disposition  of  the  personal  property  to  the  wife ;  what  interest 
she  took  ;  whether  it  was  a  general  disposition,  or  specific  and  ex- 
empt from  the  debts  and  charges ;  and  whether,  real  estate  having 
been  subject  to  the  debts  and  other  charges,  any  part  of  the  personal 
property  could  be  withdrawn  so  as  to  increase  the  burthen  upon  the 
real  estate  by  an  instrument  not  duly  executed  to  charge  real  estate 
according  to  the  Statute  of  Frauds.  3dly,  Whether  any  thing  could 
be  done  under  that  part  of  the  will  relating  to  charities. 

It  was  contended  upon  the  first  question,  that  the  word  "  only  " 
in  the  disposition  of  the  Midsomer  Norton  estate  amounted  to  <'  no 
more,"  and  restrained  the  generality  of  the  former  charge ;  and  that 
the  exception  of  the  coal-mines  of  the  Midsomer  Norton  estate, 
which  are  to  go  with  the  other  estates,  showed,  he  did  not  intend 
the  latter  to  be  sold.  Thomas  v.  Britnelly  and  Ellison  v.  Aireyy  2 
Ves.  314,  568,  were  cited. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
cause  comes  before  me  upon  a  will  and  several  very  inaccurate  codi- 
cils, of  which  the  Spiritual  Court  has  thought  fit  to  grant  probate : 
consequently  they  are  all  to  be  taken  as  the  foundation  of  the  de- 
cree. Th'e  last  codicil  does  not  seem  intended  by  the  testator  for 
more  than  a  memorandum,  that  it  would  be  necessary  to  have  the 
codicils  revised :  but  his  name  being  to  it,  the  Spiritual  .Court  have 
thought  fit  to  grant  probate ;  therefore  I  must  take  it  as  part  of  the 
will.  I  concur  in  the  opinion  dropped  at  the  Bar,  that  it  is  now  al- 
most absolutely  necessary,  that  the  Legislature  should  come  to  some 
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regulation  as  to  the  form  necessary  for  wills  of  personal  as  well 
as  real  estate,  (a)  from  the  habit,  the  Spiritual  Court  has  got  into,  of 
granting  probate  of  all  the  loose  papers,  that  can  be  found,  and 
sending  them  to  the  Court  of  Chancery  to  be  construed  (1). 

Upon  the  will,  which  upon  the  whole  is  by  no  means  inaccurately 
drawn,  no  question  arises  as  to  the  personal  property  be- 
[^161]  ing^ liable  to  the  debts  and  legacies;  for  it  is  expressly 
declared,  that  what  is  not  specifically  given  is  liable.  The 
only  question  upon  the  will  is,  whether  upon  the  whole  he  meant 
the  whole  real  estate  at  all  events  to  be  subject  to  the  debts  and  leg- 
acies. As  to  the  simple  contract  debts,  unless  it  can  be  cdlected 
from  the  will^  that  he  intended  the  whole  real  estate  to  be  liable, 
they  no  more:  than  the  legacies  shall  be  a  charge  upon  it.  I  believe, 
the  estates  dcVised  were  all,  that  he  had.  The  word  <'  towards  • '  .2d 
the  disposition  of  the  residue  of  the  personal  estate  is  very  material ; 
showing,  he  did  not  think  that  residue  would  be  sufficient  for  his 
debts  and  legacies.  It  is  clear  upon  this  will  that  he  meant,  all  his 
debts  should  be  paid :  first,  that  his  personal  property  except  what 
was  specifically  given  should  be  applied,  then  that  the  rents  and  profits 
of  his  estates  should  be  applied,  as  the  law  would  have  applied  them 
if  not  directed,  to  keeping  down  the  interest  of  securities  affecting 
them :  then  after  a  general  charge  upon  all  his  estates  he  points  to 
the  Midsomer  Norton  estate ;  and  even  then,  when  giving  an  abso- 
lute power  to  sell  that,  he  wishes,  if  possible,  to  keep  the  coal  for 
those,  who  are  to  have  the  other  estates.  He  has  then  directed,  be- 
fore recourse  is  had  to  any  other  part,  that  the  rents  and  profits  to 
accumulate,  till  the  devisees  attain  the  age  he  has  fixed,  shall  be  ap- 
plied. But  is  this  any  thing  more  than  pointing  out  what  shall  be 
applied  first,  and  that  only  2*  that  application  should  be  insuflScient, 
the  rest  shall  be  liable  ?  Having  well  considered  the  two  cases  cited, 
I  am  perfectly  satisfied,  I  should  do  great  violence  to  the  construe^ 
tion  of  the  will  by  holding,  that  he  had  not  subjected  all  his  real  es- 
tates to  the  payment  of  such  of  his  debts  and  legacies,  as  the  part 
first  pointed  out  should  not  be  suflicient  to  satisfy.  He  first  points 
out  the  Midsomer  Norton  estate :  as  to  the  rest  he  leaves  it  clear, 
that  they  should  do  it  by  mortgage,  and  not  by  sale,  unleas.it. could 
not  be  done  any  other  way.  Therefore  it  is  not  a  restrictitm,  but 
only  an  indication  of  an  intention  to  discharge  them  by  the  real  es- 

(a)  It  was  not  until  1  Victoria,  cap.  26  §  9,  that  the  British  Parliament  prescribed 
the  same  fonn  for  wills  of  persond  property  and  of  real  proper^,  by  declaring 
that  **  no  will  shall  be  valid,  unless  it  shiul  be  in  writing  and  executed  in  manner 
hereinafter  mentioned,  that  is  to  say,  it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other  person  in  his  presence  and  by  his  direction ;  and 
such  signature  shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  tune."  And  it  is  declared  in  §  1,  tiiat 
*'  the  word  '  Will '  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an  appoint- 
ment bv  will,  or  writing  in  the  nature  of  a  will,"  &c.  See,  anU^  note  (a)  to  EUis 
v.  iSintiA,  1  V.  11. 

(1)  See  the  opinion  of  the  Lord  Chancellor  to  the  same  effect,  «Mf,  vol.  iv.  206, 
in  MaUktwa  v.  tFamer;  and  vol.  v.  284, 5,  Beauchamp  v.  Etai  ofHartkoUkt. 
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tate,  if  the  personal  is  not  sufficient ;  to  be  done  first  by  the  abso- 
lute sale  of  the  Midsomer  Norton  estate,  and  the  application  of  the 
rents  and  profits,  which  he  has  directed  to  be  applied :  but  it  is  not 
to  be  supposed  that  the  general  charge  shall  totally  &il,  if  that  is 
not  sufficient :  a  construction,  the  Court  would  very  reluctantly  make, 
and  which  in  this  case  would  be  clearly  against  the  intention.  All 
the  real  estate  therefore  is  subject  to  the  debts  and  legacies. 

*  The  next  question  is,  what  part  of  the  personal  estate  [^  162] 
is  given  to  the  wife,  not  subject  to  the  debts.  It  arises 
upon  these  extraordinary  codicils.  The  first  is  chiefly  with  regard 
to  the  mode  of  managing  his  real  estate :  but  it  is  ineffectual  as  to 
that,  because  not  duly  attested.  It  also  gives  two  legacies  of  1000/. 
each  out  of  a  debt,  part  of  his  personal  estate.  Upon  this  codicil 
his  wife  is  left  in  the  same  situation  as  she  was.  Upon  the  second 
codicil,  which  is  duly  attested,  it  is  clear,  he  did  not  intend  to  give 
her  the  absolute  interest  in  the  personal  estate,  and  that  in  the  gift 
of  the  personal  property  he  had  not  included  the  debt  of  Homer. 
He  then  comes  to  an  explanation  of  what  he  meant  by  personal 
property ;  and  he  has  corrected  and  explained  the  first  words ; 
showing,  he  meant  she  should  only  have  it  for  life.  Then  comes 
these  extraordinary  words :  '<  I  leave  my  wife  all  I  am  possessed  of 
in  my  estates  real  and  personal  for  her  life  without  impeachment  of 
waste."  It  is  lamentable  to  be  obliged  to  say  what  he  had  in  his 
bead.  This  is  perfectly  clear ;  that  if  the  latter  part  is  to  explain 
the  former,  all  I  can  collect  is,  that  she  is  to  have  the  whole  both 
real  and  personal  for  life  ;  but  if  she  takes  it  in  that  way,  she  would 
take  the  personal  estate  subject  to  debts,  just  as  she  takes  the  real, 
and  not  as  a  specific  legacy.  If  it  were  to  rest  upon  this  codicil,  I 
should  be  of  opinion,  that  as  to  the  stock  and  movable  property 
there  mentioned,  they  are  specific ;  but  as  to  the  general  personal 
estate,  the  3000Z.  remaining  of  Homer's  debt,  and  all  the  other  per- 
sonal property  he  might  have,  she  would  be  entitled  only  for  life  to 
the  residue  beyond  the  debts.  The  third  codicil  is  said  by  the  spir- 
itual Court  to  be  part  of  his  will  and  to  have  altered  it,  though  it  is 
only  a  memorandum  of  an  intention  to  alter  it.  I  confess,  I  am  as- 
tonished to  see  this  proved  as  more  than  a  memorandum  of  what 
he  intended  to  do.  It  is  only  sending  things  to  make  confusion  in 
this  Court  The  fourth  codicil  looks  more  like  testamentary.  The 
concluding  part  ^'  and  so  to  continue,"  &c.  is  mere  nonsense.  I 
must  suppose,  he  meant  not  only  to  give  her  a  life  interest  in  the 
live  and  dead  stock,  but  to  give  it  absolutely,  and  all  arrears  of  rent. 
That,  I  believe,  was  all  the  personal  property  he  had,  except  the 
remaining  debt  of  30002.  from  Homer.  He  was  conscious,  he  had 
made  very  unintelligible  codicils.  Being  at  a  distance  from  home 
he  writes  in  his  pocket  book,  that  Broderip  is  to  revise  them  as 
soon  as  he  gets  home.  "  By  this "  (that  is  the  revisal)  *^  I 
wish  to  convince,"  (fee.  I  believe,  the  words  "  as  1  have  stated  " 
must  apply  to  the  two  sums  of  lOOOZ.  given  to  her  by  the 
first  and  second  codicils.    The  great  quuestion  arises  upon  this 
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last  codicil.  It  is  contended,  that  though  the  words  are  ^^for 
her  entire  use,"  it  was  not  meant,  that  she  should  have  the  ab- 
solute interest,  but  only  the  free  and  uncontrolled  use  during  her 
life  ;  and  it  was  said,  that  these  words  were  to  distinguish  between 
the  absolute  use  and  the  use  as  heir-looms  ;  which  she  could  not  re- 
move from  the  house  to  which  they  were  attached.  I  cannot  give 
so  confined  a  sense  to  such  very  large  words.  I  must  understand 
them  the  absolute  use,  unfettered,  unUmited,  either  as  to  duration  or 
enjoyment  (1). 

Then  comes  a  very  material  question ;  what  he  did  mean  by  the 
whole  of  his  personal  property.  When  upon  all  these  instruments 
we  see  his  anxiety  to  increase  his  bounty  to  his  wife,  which  is  the 
peculiar  dbject  of  this  codicil,  it  is  not  a  strained  construction  to 
suppose,  he  meant  to  give  her  the  absolute  interest  in  all  that  per- 
sonal property,  of  which  he  had  before  given  her  a  restrained  and 
limited  use ;  and  though  I  dare  not  without  something  else  make 
that  construction,  it  is  supported  by  what  follows  as  to  the  2000/. ; 
and  I  will,  if  I  must  construe  this,  put  that  construction  upon  it, 
which,  as  far  as  such  materials  will  afford  a  construction,  I  am  satis- 
fied must  have  been  his  meaning.  It  is  clear,  he  did  not  intend  to 
include  the  5000/.,  which  was  to  come  at  the  death  of  his  father 
in  law  ;  for  the  other  words  would  be  inconsistent  and  absurd,  if  he 
so  meant.  When  I  consider  what  personal  property  he  had  before 
given,  the  words  <<  for  her  entire  use,"  the  recital  that  2000/.,  part 
of  the  5000/.,  would  belong  to  her  as  before  stated,  that  is,  the  other 
3000/.  would  go  to  pay  his  debts,  and  that  he  only  meant  her  to 
have  2000/.,  I  cannot  conceive,  the  5000/.  would  be  included.  If 
he  had  given  her  the  whole,  he  could  not  give  her  part.  Therefore 
the  whole  of  his  personal  estate  is  given  to  her,  except  that  sum  of 
3000/. 

I  have  now  only  to  take  notice  of  one  argument,  which  I  think  of 
no  validity ;  that  where  the  testator  has  subjected  his  real  estate  in 
aid  of  his  personal  estate,  which  is  the  case  here,  he  cannot  by  a 
subsequent  will  unattested  give  away  any  part  of  his  personal  estate, 
so  as  to  increase  the  load  upon  the  real  estate,  or  rather  he  cannot 
take  away  from  the  payment  of  his  debts  any  part  of  his  personal  es- 
tate. He  certainly  may  increase  the  amount  of  the  charge 
[*  164]  with  regard  to  legacies.  That  question  was  long  *  agitated, 
and  caused  some  doubt,  as  to  legacies  introduced  by  a  sub- 
sequent will  unattested,  where  the  real  estate  was  charged  in  aid  of 
the  personal :  but  it  is  now  determined,  that  it  is  a  charge  of  all  fu- 
ture legacies  given  in  any  way  that  legacies  can  be  given  (2).  This 
is  only  a  specific  legacy  of  that  part  of  his  personal  estate :  namely, 
all  except  that  sum  of  3000/.  It  is  as  much  exempted  from  his 
debts  as  a  specific  sum.  That  part  of  his  personal  property,  that 
either  by  gift  or  will  he  gives  away,  he  means  to  exempt.     There- 


11)  RcttdingM  y,  Jennings,  vol.  ziiL  39. 
2)  jMe,  vol  ii.  286,  and  the  cases  there  cited. 
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fore  an  unattested  will  is  sufficient  to  give  away  any  part  of  his  per- 
sonal property.  As  between  the  executor  and  creditor  that  question 
estnnot  arise  :  but  it  will  as  to  the  heir,  who  has  no  right  to  complain.- 
So  the  creditor  will  not  wait  for  the  application  of  the  rents  and  profits, 
the  fund  pointed  out  next  after  the  Midsomer  NortoA  estate :  but 
those  rents  and  profits  must  reimburse. 

As  to  the  charity,  I  am  afraid  I  cannot  establish  it  for  uncertain- 
ty. It  is  void  as  to  the  real  estate  certainly  ;  and  as  a  legacy  out  of 
the  personal,  how  long  is  it  to  be  ?  He  was  an  annual  subscriber  as 
long  as  he  pleased.  I  cannot  establish  such  charities.  He  meant 
to  recommend  only  ;  it  is  not  mandatory.  The  words  are  ^<  authoriase 
and  empower."  It  was  to  exempt  the  trustees  from  being  called  to 
account  for  doing  it.     I  will  say  nothing  about  the  charities. 

1.  The  loosest  documents  have  been  admitted  to  oro&afe,  as  testamentary 
dispositions  of  propez^,  by  the  Ecclesiastical  Courts ;  and  by  the  sentence  of  those 
Courts  the  Court  of  Chanceiy  is,  to  that  extent,  bound,  botoning  v.  Totim»md^ 
Ambl.  280,  595 ;  Lynn  v.  Beaver^  1  Turn.  67 ;  Druc^.  Denntron,  6  Ves.  397 ; 
Btauthamp  v.  Eai  of  Hardwidc€y  5  Ves.  285;  Eden  v.  Smyth,  5  Ve8.'354. 

2l  As  to  the  effect  which  an  unattested  codicil  may  have  on  lands,  where  a 
testator  has,  by  a  duly  attested  will,  created  a  general  charge  on  hb  real  ^tates 
for  payment  of  debts  and  legacies,  see,  emit,  note  5,  to  Hakergham  v.  Vincent,  1 
V.  68.  With  respect  to  the  inclination  of  Courts  of  Equity  to  lay  hold  of  any 
indication  of  a  testator's  intent  that  his  real  estates  shall,  if  wanted,  be  applicable 
to  the  honest  purpose  of  paying  his  debts,  see  notes  1,  and  4,  to  Kidney  v.  Cotut- 
makar,  1  V.  436,  and  the  notes  to  IRghiUy  v.  KighUey,  2  V.  328. 

3.  Words  of  recommendation  in  a  wiU  are,'  as  general  doctrine,  considered 
mandatory ;  but  that  general  rule  admits  exceptions.  See  note  2,  to  PigoU  v. 
BuUadt,  1  V.  479. 


BOWERSBANK  t;.  COLASSEAU. 
[RoLLS.--*1796,  Juivx  2a] 

The  Court  will  not  mterfere  with  the  Master's  appointment  of  a  consignee  unless 
upon  special  grounds  and  a  strong  case,  (a) 

An  estate  in  the  West  Indies  was  conveyed  to  five  trustees,  in 
trust  as  soon  as  possible  to  sell,  and  apply  the  produce  in  payment  of 
several  incumbrances  ;  the  trustees  to  manage  in  the  mean  time  till 
the  sale.  All  the  trustees  died  except  Chamock.  Adams,  a  part- 
ner in  the  house,  that  was  the  consignee  of  the  trustees,  was  execu- 
tor of  Dalling,  one  of  them.     After  several  years,  no  sale  having 

(a)  The  Court  will  not  disturb  the  Master's  decision,  merely  because  it  may 
think  he  might  have  made  a  better  selection  among  the  several  candidates  pro- 
posed. MaUer  of  (hi  Eagle  Iron  Works,  8  Paige,  385 ;  iS.  C.  3  Edw.  385.  If 
either  party  is  dissatisfied  with  the  appointment  by  the  Master,  the  proper  course 
is  to  make  a  special  application  to  the  Court  for  an  order  to  set  aside  the  Repoit, 
or  that  the  Master  review  his  decision.  But  the  Court  will  not  set  aside  the  ap- 
pointment made  by  him,  unless  the  person  selected  is  legallv  disqualified ;  or  his 
situation  is  such  as  to  induce  a  belief  that  the  interests  of  the  parties  will  not  be 
properly  attended  to  by  him.    Ibid.  1  Barbour,  CL  Pr.  666,  e&lf. 
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taken  place,  a  biU  was  filed  by  a  mortgagee ;  and  a  decree  was  made, 
which  was  not  prosecuted.  Another  bill  was  filed  to  carry  on  that 
suit.  The  Master  having  appointed  Bowersbank  consignee,  seveial 
petitions  were  presented ;  the  object  of  which  was  to  remove  Bow- 
ersbank, and  that  Adam  might  be  appointed  the  con- 
[*  165]  signee.  *  It  came  on  originally  by  motion  before  the  Lord 
Chancellor,  who  thought  it  a  proper  subject  for  a  petition. 
Master  of  the  Rolls,  [Sir  Richabd  Pepper  Arden].  The 
argument  did  not  go  quite  the  length  oi  the  purpose  of  the  petition ; 
which  is  to  remove  Bowersbank  and  appoint  Adam :  but  it  pressed, 
that  the  Master  should  review  his  report.  The  only  question  is, 
whether  consistently  with  the  practice  of  the  Court  the  £BLCts  are  suf- 
ficient to  induce  the  jDourt  to  remove  Bowersbank,  or  to  interfere  in 
any  degree  with  the  report.  This  is  said  to  be  a  very  unusual  ap- 
plication. I  should  be  sorry  to  encourage  such  applications.  The 
reasons  of  the  Master's  Judgment  are  so  nice,  that  the  consequence 
would  be,  every  appointment  would  be  brought  before  the  Court. 
This  is  so  much  in  the  power  of  the  Master,  that  the  order  is,  that 
he  shall  appoint,  not  approve,  as  in  the  case  of  a  guardian.  The  ap- 
pointment of  a  receiver  or  consignee  is  absolute  ;  unless  disturbed 
by  the  Court  on  special  grounds.  Therefore  it  is  admitted,  that  it 
must  be  a  very  strong  case.  The  attempt  has  totally  failed  to  prove, 
that  Bowersbank  is  not  a  proper  person ;  though  perhaps  he  may  not 
be  so  well  qualified  as  Adam  from  the  nature  of  his  concern  in  a 
West  India  house.  There  is  nothing  to  show,  the  former  was  im- 
proper ;  and  he  was  approved  by  the  persons  most  materially  inter- 
ested in  the  estate.  I  cannot  therefore  remove  Bowersbank  as  an 
improper  man.  The  next  question  is,  whether  Adam  is  so  much 
ihore  proper  with  regard  to  the  advantage  of  the  estate  as  to  entitle 
the  Court  to  direct  the  Master  to  revise  the  report.  It  is  said,  this 
is  not  the  usual  case  of  coming  to  desire,  that  the  Master  shall  pre- 
fer one  man  to  another ;  but  that  the  Master  proceeded  upon  a  mis- 
taken notion  in  laying  down  a  rule  ;  and  would  have  appointed  Ad- 
am, if  he  had  not  thought  him  disqualified  upon  the  rule,  he  had 
laid  down,  being  an  accounting  party  in  the  cause ;  and  therefore  it 
is  proper,  that  it  should  go  back,  that  the  Master  may  consider, 
whether  he  has  not  appUed  the  rule  in  an  im|»*oper  manner.  I  have 
looked  attentively  to  see  Adam's  situation ;  and  I  am  firee  to  say,  that 
though  I  think,  he  does  stand  in  no  other  character  than  merely  as 
an  accounting  party,  as  consignee  and  representative  of  another  ac- 
counting party,  I  do  not  think,  that  alone  would  have  prevented  me, 
if  I  had  been  the  Master,  from  appointing  him  :  but  I  do  not,  con- 
sidering his  situation,  think  fit  to  send  it  back  at  a  great  expense 
merely  to  see,  whether  the  Master  will  appoint  another  consignee.  It 
is  now  said,  and  I  do  not  like  that,  that  Chamock  never  was 
[*  166]  served  with  a  subpoena,  *  and  consequently  was  not  bound 
by  the  decree.  The  trustees  made  a  consignee  of  their 
own  very  properly.  How  came  Charnock  to  carry  in  a  proposal  for  a 
consignee?     He  himself  proposed  Adam.    If  this  is  insisted  on,  I 
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will  have  motion  made,  that  he  shall  be  made  a  party.  He  is  a 
mere  man  of  straw  as  surviving  trustee ;  and  may  be  compelled  to 
deliver  up  possession  of  the  estate  ;  and  a  receiver  may  be  appoint- 
ed. If  he  had  no  decree  made  against  him,  it  is  high  time,  such  a 
bill  should  be  filed.  But  I  consider  him  as  a  party.  The  only  ground 
of  preference,  that  I  see,  is,  that  he  approves  of  Adam  ;  and  having 
acted  under  the  decree  he  now  says,  he  was  no  party  to  it.  There- 
fore, though  perhaps  I  should  have  appointed  Adam  as  a  more  prop- 
er person  than  Bowersbank  omiing  in  as  a  new  man,  who  will  cer- 
tainly be  under  difficulties,  though  not  so  much  as  is  conceived  by 
Adam,  I  shall  dismiss  all  these  petitions.  The  mortgagee,  who  filed 
the  bill,  is  the  first  person  interested ;  and  his  approbation  ought 
first  to  be  attended  to :  though  I  do  not  say,  the  Master  is  to  be  de- 
termined by  the  approbation  of  any  particular  person. 

That  the  Courts  will  never,  without  very  special  grounds  sie  shown,  interfere 
with  the  judgment  of  the  Master  in  the  appointment  of  a  receiver,  see,  ante, 
note  2,  to  Thanuu  v.  Dawldn,  1  V.  452. 


BROWN  V.  CLARK. 
HOFFMAN  V.  CLARK. 

[Rolls.— 1796,  June  22,  24.] 

Testator  gave  his  sister  M.  and  his  hrother  W.  the  interest  of  the  residue  equally: 
at  the  d^ith  of  M.  one  half  of  the  principal  to  her  children;  her  husband  by  no 
means  to  have  any  part,  but  to  be  entirely  for  the  children ;  if  none,  to  W.*s 
children ;  and  after  the  death  of  W.  and  his  wife  the  other  half  to  his  children ; 
and  he  excluded  his  eldest  brother  from  any  benefit:  M.'s  life  interest  is  not  to 
her  separate  use:  the  interest  of  the  other  moiety  during  the  lives  of  W.  and 
his  wife  would  have  vested  in  W.  and  therefore  lapsed  by  his  death  in  the  life 
of  the  testator,  (a) 

Assignees  of  banJmmt  taking  his  wife's  fortune  out  of  the  Court  must  make  a  pro- 
vision for  her.    They  consented  to  give  her  half,  (6)  [p.  166.] 

George  Hoffman  by  his  will  after  some  legacies  gave  to  his  sis- 
ter Mary  Brown  and  his  brother  William  Hoffman  the  interest  of  the 
residue  of  his  personal  estate,  whatever  sums  of  money,  he  might 
have  in  the  East  India  Company's  treasury  and  Bank  of  England  in 
the  names  of  trustees,  likewise  all  other  of  his  substance,  in  whose 
hands,  custody,  possession  or  keeping,  it  can  or  ipay  be  found, 
*<  which  sum  or  sums,  the  interest  to  be  equally  divided  between 

(a)  This  case  is  said  to  show  how  nicely  language  is  sometimes  interpreted  to 
sustain  the  marital  rights  of  the  husband.    2  Stoiy,  £q.  Jur.  ^  1<^,  note. 

(h)  Assignees  take  the  property  subject  to  all  the  equities  which  affect  the 
bankrupt;  and  so  would  be  bound  to  make  a  settlement  upon  the  wife  out  of  her 
ikoHM  in  adionj  and  equitable  interests  assigned  to  them,  as  the  husband  would 
be  bound  to  make  one.  See  2  Story,  Eq.  Jur.  §  1411,  and  cases  cited ;  Mumford 
V.  Mumwy  1  Paige  620 ;  Smith  v.  Aoiie,  2  Paige,  303 ;  Fan  Eppa  v.  Van  Deiumj 
4  Paige,  64.    See,  ante,  note  (dj  to  Bell  v.  MmtgatMry,  2  V.  191. 
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them ;  the  principal  to  be  lodged  in  the  Bank  or  Bc«ie  secore  place ; 
at  the  death  of  my  sister  Mary  Brown,  then  one  half  of  the  princi- 
pal to  be  equally  divided  between  her  children :  the  husband  of  the 
said  Mary  Brown  by  no  means  to  have  any  part  whatever,  but  to  be 
entirely  for  the  poor  children  ;  and  should  she  have  none  alive,  in 
that  case  the  said  sum  then  is  to  become  the  property  of 
[*167]  my  brother  William's  children  *  equally  to  be  divided: 
and  after  the  death  of  the  said  brother  and  his  wife,  then 
the  other  half  of  the  principal  is  to  be  equally  divided  among  his 
children."  He  then  excluded  his  eldest  brother  Lewis  from  any 
benefit  from  his  estate  and  will ;  and  appointed  Clark  one  of  his  ex- 
ecutors. 

Daniel  Brown,  the  husband  of  Mary  Brown,  became  a  bankrupt ; 
and  William  Hoffman  died*  in  the  Ufe  of  the  testator.  The  ques- 
tions were,  whether  the  share  of  Mary  Brown  was  given  to  her 
separate  use  for  life :  2dly,  as  to  the  disposition  of  the  share  of  Wil- 
liam Hoffman  during  the  life  of  his  widow. 

Mr.  Lloyd  and  Mr.  Harvey y  for  Mary  Brown,  and  Mr.  Kingy  for 
one  of  the  next  of  kin.  Upon  the  first  point,  the  husband  has  no 
title  to  any  part.  The  words  will  have  no  effect,  if  not  to  give  it  to 
the  separate  use  of  the  wife  for  life. 

As  to  the  second  point,  there  is  no  necessary  implication  for 
the  widow.  It  is  clearly  an  intestacy  during  her  life  in  the  event, 
that  has  happened. 

Mr.  Piggotty  for  Anne  Hoffman,  the  widow.  In  WUUs  v.  Lucas, 
1  P.  Will.  472,  a  devise  was  construed  upon  principles  exactly  ap- 
plicable. The  intention  here  is  to  exclude  the  next  of  kin,  as  it 
was  there  to  exclude  the  heir.     It  is  a  case  of  strong  implication. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Upon 
the  first  point  it  has  been  contended,  that  there  is  a  plain  evident 
intention,  that  the  interest  should  be  to  the  sole  and  separate  use  of 
Mary  Brown.  I  profess,  upon  reading  it  over  and  over  again  I  can 
hardly  bring  myself  to  think,  such  an  argument  has  any  foundation 
whatever ;  for  nothing  is  given  to  her  but  the  interest :  no  part  of 
the  principal ;  and  it  is  given  in  words,  that  cannot  by  any  ingenu- 
ity be  tortured  to  deprive  the  husband  of  that  right,  the  law  gives 
him.  It  is  said,  the  words  roust  mean,  that  the  husband  shall  have 
no  part  whatsoever  of  the  interest  before  given ;  otherwise  they  are 
unnecessary  and  superfluous.  That  is  admitted :  but  it  is  no  un- 
common thing  for  the  testator  to  suppose,  the  father  would  have  the 
fingering  of  the  money  given  to  the  children ;  and  it  might 
[*  168]  be  inserted  to  *  prevent  that.  I  cannot  apply  it  to  any 
thing  but  the  last  antecedent.  What  is  to  be  divided 
among  them  ?  Not  the  interest ;  for  they  had  no  share  of  that 
The  interest  only  therefore  is  given  to  the  wife  ;  and  there  being  no 
restriction,  it  must  be  subject  to  the  right  of  the  husband :  but  his 
assignees  must  make  a  provision  for  the  wife,  before  they  can  call  it 
out  of  this  Court  (1). 

(1)  Oawell  v.  Proboiy  anUy  vol.  ii.  680,  and  the  note  in  page  609. 
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Upon  the  second  question^  what  is  given  to  his  brother  ?  It  is  an 
absolute  gift  to  him  of  the  interest  till  the  death  of  himself  and  his 
wife,  when  the  principal  is  to  be  divided ;  which  interest  during  the 
life  of  his  wife  would  go  to  his  executors.  This  is  a  desirable  con- 
struction, to  have  enabled  him  to  provide  for  the  children ;  and  it  is 
not  unnatural  to  suppose,  the  testator  intended  it ;  but  the  testator 
having  survived  his  brother,  it  became  lapsed ;  and  therefore  all  the 
argument,  I  have  heard,  is  out  of  'the  question.  The  implication 
can  never  arise,  but  where  the  property  is  undisposed  of;  and  here 
if  William  Hofiman  had  survived  the  testator,  it  would  have  been  a 
vested  interest  in  him  and  his  executors. 

The  assignees  of  the  bankrupt  consented  to  give  half  the  prop- 
erty to  his  wife.  

As  to  the  right  of  a  femt  eaverU  to  have  a  provision  allowed  to  her  by  her 
husband's  assignees,  before  the?  will  receive  any  assistance  from  Equity  in  setting 
possession  of  property  which  belongs  to  the  husband  only  in  rignt  of  his  wife, 
see,  ante^  the  note  to  Burdon  v.  Dean,  d  V.  607. 
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[Rolls.— 1796,  Juke  25, 27.] 

Bill  for  specific  performance  of  an  agreement  to  grant  a  lease  to  the  Plaintiff 
would  on  evidence  of  his  fraud,  misrepresentation  and  insolvency,  have  been 
dismissed  with  costs,  if  not  compromised,  (a) 

The  Court  would  not  execute  an  agreement  to  grant  a  lease  to  a  man,  who  had 
committed  a  felony,  (h)  [p.  169.] 

The  bill  was  filed  for  specific  performance  of  an  agreement  exe- 
cuted according  to  the  statute  of  Frauds  to  grant  a  lease  to  the 
Plaintifi*;  to  whom  the  Defendants  had  given  possession  on  hearing 
a  good  character  of  him  from  Mrs.  Gresse,  under  whom  he  rented 
the  house,  he  last  lived  in,  and  to  whom  he  referred  them.  They 
refused  to  grant  the  lease,  and  brought  an  ejectment,  on  the  ground 
c^the  fraud,  misrepresentation  and  insolvency,  of  the  Plaintiff;  and 
they  went  into  evidence  to  this  effect.  Upon  the  application  of  the 
Plaintiff  the  Defendants  said,  they  would  not  let  their  house  to  any 

(a)  Eqm^  will  not  decree  specific  performance  in  cases  of  fraud  or  mistake ;  or 
of  hard  and  unconscionable  bargains;  or  where  the  decree  would  produce  injus- 
tice ;  or  where  it  would  compel  the  party  to  an  illegal  or  immoral  act ;  or  where  it 
would  be  against  public  pohcy ;  or  where  it  would  involve  a  breach  of  trust ;  or 
where  a  performance  has  become  impossible;  and,  generally,  not  in  any  cases, 
where  sacn  a  decree  would  be  inequitable  under  all  the  circumstances.  2  Stonr, 
£q.  Jur.  750,  750  a,  769,  and  cases  cited ;  King  v.  UamiUony  4  Peters,  311 ;  Cathr 
earl  v.  Robinson,  5  Peters,  264 ;  MBchanica^  Bank  of  Mtxandria  v.  lAfnn,  1  Peters, 
376;  CoUim  v.  Thomtony  2  Wheaton,  396,  in  which  case  the  Bill  was  dismissed 
withcostB. 

(h)  This  is  referred  to  as  a  dktum  in  1  Maddock.  ch.  421,  note. 
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one,  who  woukl  let  lodgings:  he  said,  he  did  not  wish  that; 
as  he  was  an  attorney,  and  wanted  it  for  himself;  that  his 
family  consisted  of  his  wife,  son,  clerk  and  servant ;  tte  he 
had  Uved  nine  years  in  the  house  of  Mrs.  Gresse,  and  only 
quitted  it,  because  she  wished  to  live  in  it  herself;  that  he  paid  his 
rent  quarterly,  and  they  would  be  satisfied  with  the  character,  she 
would  give  him ;  but  they  must  call  that  evening,  as  he  was  to  give 
an  answer  that  evening  about  another  house ;  and  was  gmng  out  of 
town  the  next  morning.  Notwithstanding  this  representation  he 
had  been  tenant  t&  Mrs.  Gresse  a  very  liitle  time ;  and  had  been 
distrained  upon  for  rent  and  taxes.  He  would  not  quit  her  house, 
till  she  consented  to  refund  52.  he  had  paid  her,  and  accept  his  notes 
for  the  rent  due ;  which  were  never  paid.  Upon  going  away  he  did 
wanton  damage  to  the  house,  and  behaved  very  ill.  Mrs.  Gresse 
gave  him  a  character  to  the  Defendants  in  order  to  get  rid  of  him ; 
but  afterwards  told  them  the  truth.  These  particulars  were  proved 
by  her.  It  was  also  proved,  that  he  let  lodgings ;  and  the  Defend- 
ants upon  receiving  this  information  offered  to  give  up  the  rent,  if 
he  would  quit  the  house ;  that  he  was  a  bankrupt  in  1789,  and 
obtained  his  certificate  the  same  year.  A  letter  written  by  the 
Plaintiff,  and  dated  June  13th  1796,  was  read,  in  which  he  acknowl- 
edged, that  it  was  necessary,  he  should  be  from  home,  till  his  affidrs 
were  settled.     There  was  also  a  summons  to  convene  his  creditors. 

Mr.  Lloydy  for  the  Defendants.  The  Defendants  may  use  evi- 
dence to  show,  the  Plaintiff  is  not  a  proper  person  to  have  a  per^ 
formance,  as  in  a  case  of  misrepresentation ;  and  a  Plaintiff  has  often 
been  compelled  to  adopt  what  the  Defendant  has  proved  to  be  part 
of  the  agreement :  Joynes  v.  Statham,  3  Atk.  388.  The  Plaintiff  has 
filed  a  bill  for  performance  of  an  agreement,  which  from  his  situa- 
tion he  cannot  execute.  There  may  be  cases,  in  which  the  Court 
would  not  execute  it ;  as  if  he  had  committed  a  felony ;  and  the  con- 
sequences are  the  same  to  these  Defendants. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Cer- 
tainly in  the  case  you  put  I  would  not  execute  the  agreement ; 
nor  would  I  decree  a  specific  performance  merely  to  give  up  the 
house  to  assignees  (1).  They  could  not  file  a  bill  of  this  kind  for 
the  house  for  habitation ;  unless  they  chose  to  take  it,  and  be  ten- 
ants, and  enter  into  covenants.     I  have  no  doubt  of  dismissing  the 

bill  with  costs. 
[*170]  *The  parties  came  to  the  following  compromise :  the 
Plaintiff  to  deliver  possession  of  the  house  within  a  month, 
and  to  do  no  damage  in  the  mean  time :  and  upon  performance  of 
these  terms  the  bill  to  be  dismissed  without  costs :  if  he  fails  in 
them,  the  injunction  granted  to  restrain  the  Defendants  from  pro- 
ceeding in  the  ejectment  to  be  dissolved ;  and  the  Defendants  to  be 
at  liberty  to  apply  in  this  Court  for  costs. 

(1)  See  post,  Buddand  v.  HaU,  viii.  92. 
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The  Master  of  the  Rolls  desired  it  to  be  observedy'that  if  it  had 
not  been  for  their  coming  to  these  terms  he  would  have  dismissed 
the  bill  with  costs  (1).  

Thx  bankniptcy  of  a  person  who  has  agreed  to  DQichue  does  not  necessarily 
discharge  the  contract  Brooke  v.  HeunU^  3  Ves.  255.  See  stat  6,  Geo.  IV.  c. 
16,  s.  75.  And  the  rights  of  creditors  under  a  commission,  who  may  have  been 
induced  to  give  credit  to  the  bankrupt  on  the  faith  of  his  known  agreement  for  a 
lease,  aiSbrd  a  principle  upon  which  Uie  assignees  may  require  the  execution  of 
such  leese.  Brooke  v.  HewiU^  vbi  avpnu  And  see  the  76th  section  of  the  statute 
just  cited,  which  seems  to  settle  the  doubt  entertained  on  this  head  in  WuUheraU 
V.  Greemngf  12  Ves.  513,  and  to  overrule  the  early  cases  of  Drake  v.  The  Mayor 
of  Exeter,  2  Preem.  183  (2d  edit),  Vandenanker  v.  DeahroufK,  2  Vem.  97,  and 
Albyau  V.  lAMe,  Ibid.  194,  where  it  was  resolved  that  the  assignees  of  a  banlmipt 
should  not  have  the  benefit  of  a  covenant  for  renewal  of  a  lease  to  the  bankrupt 
It  appears,  however,  to  be  now  determined,  that  if  an  agreement  for  a  lease  has 
been  reduced  into  writing,  it  may  be  enforced  by  the  assignees  of  the  intended 
lessee ;  but  that,  if  it  rests  in  parol,  though  there  may  liave  been  such  acts  of 
part  performance  as  would  entitle  a  solvent  lessee  to  a  specific  execution,  upon 
the  OTdinaiy  doctrine  of  Courts  of  Equity,  yet  the  case  does  not  come  within  the 
scope  of  the  statute.  Ex  parte  SuUanj  2  Rose,  86.  This  determination  rests  on 
strong  grounds,  for  assignees  who  have  taken  a  lease  as  part  of  the  estate  of  a 
bankrupt  mav,  it  seems,  if  they  find  it  burthensome,  assign  to  a  beggar :  Onstoto 
V.  Corriey  2  Mad.  345:  and  it  would  be  hard  to  put  it  in  the  power  of  the  assign- 
ees to  sacrifice,  perhaps  wantonly,  the  interests  of  lessors ;  there  can  be  no  an- 
cient reason  why,  under  such  circumstances,  the  Statute  of  Frauds  should  'be 
further  broken  in  upon.  The  insolvencv  of  a  proposed  tenant  is  always  a  weighty 
objection  to  a  specific  performance  or  an  agreement  for  a  lease.  Buckland  v. 
EaO,  8  Ves.  95;  aHerldy  v.  HedgeSy  1  Sch.  &  Lef.  130;  Brooke  v.  HetmU,  3 
Ves.  255 ;  Boardman  v.  Mostyn^  6  Ves.  467. 

(1)  fflaU  V.  Stvhbs,  1  Madd.  80.  For  the  cases,  in  which  evidence  has  been  ad- 
mitted upon  agreements  within  the  Statute  of  Frauds,  and  the  distinction  between 
sopportiBg  and  resisting  a  specie  performance,  see  the  note,  ankf  pages  38, 9. 
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the  1st  of  February,  1790;  giving  as  a  reason  the  probability  of 
being  depriyed  of  the  means  of  taking  measures  and  pursuing  his 
remedy  against  the  Plaintiff's  property  in  St.  Christopher's  that 
year ;  the  Courts  there  being  open  only  irom  March  to  August :  bat 
that  was  refused  by  the  arbitrators.  The  Defendant  never  con- 
cealed his  intention  to  proceed  against  the  property  in  St  ChristOi- 
pher's ;  and  the  Plaintiff  knew  it :  as  he  had  no  other  property,  he 
could  make  available.  Upon  the  Plaintiff's  making  defiiult  the 
Defendant  upon  the  1st  of  March,  1790,  vnrote  to  inform  him,  he 
had  waited  at  the  place  appointed,  and  requested  to  know,  if  the 
Plaintiff  had  any  thing  to  propose  upon  the  subject ;  who  the  next 
day  wrote  in  answer,  that  it  was  totally  out  of  his  power  to  pay 
directly ;  and  he  had  no  mode  to  offer  to  accelerate  payment,  unless 
the  Defendant  would  treat  for  a  West  India  mortgage  mentioned  in 
the  letter. 

On  the  3d  of  March  the  Defendant  wrote  to  the  Plaintiff,  that  he 
would  treat  for  the  security  proposed ;  to  which  the  Plaintiff  wrote 
the  answer  stated  in  the  bill.  They  met  afterwards  at  the  Cannon 
Coffee  House :  but  no  offer  was  made.  The  Plaintiff  wrote  to  the 
Defendant  on  the  27th  of  April,  that  the  gentleman,  who  interested 
himself  about  Pemberton's  mortgage,  was  ill  at  Bath ;  but  was  bel- 
ter, and  was  expected  in  town ;  and  no  doubt,  but  a  week  more 
would  finish  it  one  way  or  other :  that  the  Plaintiff  had  had 
[*  173]  a  long  conversation  with  Lade  about  the  Defendant's  *  pro- 
posal of  buying  the  reversion  of  his  estate ;  and  that  he 
wishes  at  once  to  end  all  such  proposals  by  declaring,  no  circum- 
stances of  his  shall  make  him  agree  to  any  such  thing.  That  letter 
the  Defendant  believed  was  produced  by  his  having  informed  Liade, 
who  had  married  Lady  Cranstown,  both  personally  and  by  letter  of 
his  intention  to  proceed  against  the  interest  in  St.  Christopher's ; 
with  a  view,  that  Lade 'might  have  an  opportunity  of  bidding,  if 
there  should  be  an  execution  ;  which,  as  he  was  then  in  possession, 
the  Defendant  thought  would  be  more  beneficial  for  the  property ; 
and  that  by  these  means  he  might  obtain  payment.  Various  meet- 
ings took  place  between  the  Plaintiff  and  the  Defendant ;  who  rep- 
resented the  loss  and  expense  of  litigation.  The  final  answer  of 
the  Plaintiff  was,  that  he  was  not  disposed  to  give  any  security ;  that 
the  Defendant  might  pursue  what  measures  he  pleased  against  the 
property  in  the  West  Indies ;  that  he  was  so  completely  ruined  in 
that  part  of  the  world,  that  no  step,  the  Defendant  could  take,  nor 
any  action  of  his,  could  make  the  Plaintiff's  situation  wcvse.  The 
value  of  the  estate  is  not  so  high,  as  stated  by  the  bill.  In  1788 
Caine  was  the  plaintiff's  attorney  in  St.  Christopher's.  The  judg- 
ment and  execution  were  regular  according  to  the  laws  of  the  island. 
The  judgment  was  in  August,  the  sale  upon  the  11th  of  November, 
1790.  There  were  no  bidders ;  and  therefore  the  Defendant's  at- 
torney purchased  at  20002.  currency.  By  a  letter,  dated  October 
4th,  1790,  from  the  Plaintiff  to  the  Defendant,  the  Phuntiff  said,  be 
had  heard,  the  Defendant  had  secured  himself  by  a  judgment  against 
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the  estate  in  the  West  Indies ;  and  requested  to  kiiow,  if  he  would 
rest  contented  therewith :  and  that  he  had  appointed  Lord  Kinnaird 
his  attorney  in  his  absence.  There  were  incumbrances  on  the  estate 
in  St  Christopher's.  The  Governor  and  Council  arc  the  first  Court 
of  Error  in  that  island ;  and  from  thence  an  appeal  lies  to  the  King 
in  Council.  On  the  26th  of  April,  1790,  the  Defendant  wrote  to 
Lade,  that  he  had  sent  out  the  proofs  necessary  for  his  obtaining 
judgment  against  the  PbdntifT,  the  arbitration  bend  and  award,  to  St. 
Christopher's,  to  proceed  thereon,  some  time  in  March,  or  at  least 
previous  to  the  Plaintiff's  letter  of  the  27th  of  April ;  from  which 
the  Plaintiff  had  ample  opportunity  to  make  defence.  The  Defend- 
ant wrote  to  Lade  on  2d  March,  1790,  that  finding  himself  very  ill 
used  by  the  Plaintiff  he  was  determined  to  pursue  such 
measures  against  his  property,  as  were  *  likely  to  do  him-  [*  174] 
self  justice ;  and  requesting  information,  in  what  manner 
the  Plaintiff's  annuity  was  payable ;  so  that  he  might  judge,  if  he 
could  make  it  liable  to  his  demand  ;  and  requesting  to  converse  with 
Lade  on  the  subject  of  the  Plaintiff's  reversion.  In  March, 
1790,  the  Defendant  stated  to  Lade  at  a  meeting  between  them 
what  is  before  stated;  and  also  that  he  was  well  advised,  that 
by  proceeding  in  St.  Christopher's  to  judgment  and  execution  not 
only  the  annuity  but  the  reversion  would  be  sold ;  and  that  he  either 
had  sent  or  would  send  out  instructions  to  proceed ;  and  he  sug- 
gested to  Lade,  that  it  would  be  more  valuable  to  him  to  buy  than 
to  any  other  person ;  and  having  then  no  view  but  to  obtain  pay- 
ment he  pressed  Lade  to  become  the  purchaser,  and  explained  the 
manner  he  meant  to  proceed  to  bring  the  Plaintiff's  right  and  interest 
in  the  estate  and  annuity  to  sale:  and  said,  that  if  his  demand 
should  not  be  satisfied  before,  the  reversion  would  certainly  be  sold 
in  1790.  Lade  said  he  would  apprise  the  Plaintiff  of  his  intention. 
Soon  after  he  informed  the  Defendant,  he  had  done  so ;  which  the 
Defendant  believes  was  the  occasion  of  the  Plaintiff's  letter  of  the 
27th  of  April :  but  he  never  made  any  proposal  to  purchase  the  re- 
version directly  from  the  Plaintiff.  There  was  no  treaty  between 
them  except  the  proposal  as  to  the  Nevis  mortgage.  After  that  propo- 
sal the  Plaintiff  in  his  letter  of  the  2d  of  March  adds,  that  Mr.  Waddell 
has  a  security  upon  it ;  to  what  amount  he  does  not  know ;  that  their  ac- 
counts were  to  be  settled  by  a  Master  in  Chancery ;  and  he  hoped, 
every  thing  between  them  would  be  settled  by  the  end  of  that 
month. 

The  Defendant  in  his  answer  the  next  day  said,  he  was  ready  to 
listen  to  any  reasonable  proposal:  but  not  knowing  the  situation  of 
the  mortgage  in  Nevis  he  could  only  propose  a  meeting  to  devise 
some  plan  to  enforce  the  mortgage :  and  then  reminds  the  Plaintiff 
<<  that  the  Courts  of  justice  in  the  West  India  islands  are  only  open 
from  March  to  August ;  and  that  there  is  not  a  moment's  time  to  be 
lost  in  consulting  upon  the  proper  means  to  be  adopted  for  the  re- 
covery or  security  at  least  of  your  mortgaged  property ; "  and  then 
he  says,  he  is  ready.to  meet  on  the  business.  He  believes  the  Plain- 
voL.  m.  12 


174  LOBD   CRANSTOWN   «.  JOHNSTON.  [1796. 

tiff's  letter  of  the  5th  of  March  and  the  application  to  the  Courts 
abroad  therein  may  refer  to  the  Defendant's  letter  of  the  3d  of 
March  and  the  correspondence  respecting  the  West  India  mortgage : 

but  he  understood,  they  referred  equally  to  his  intention 
[•  175]     of  applying  to  the  *  Courts  in  St.  Christopher's  to  recover 

his  demand  against  the  Plaintiff's  estate.  He  did  not 
before  the  5th  of  March  send  instructions  to  proceed.  A  few  days 
after  that  day  upon^his  request  the  meeting  took  place  at  the  Can- 
non Coffee  House :  but  no  proposal  was  made :  therefore  he  consid- 
ered such  treaty,  if  it  ever  existed,  determined.  The  Nevis  mort- 
gage was  not  an  available  security.  Thinking  the  Plaintiff  was 
amusing  him,  he  sent  out  instructions  to  proceed  upon  the  16th  of 
March.  As  soon  as  he  came  to  London,  and  knew  Lord  Kinnaird 
was  appointed  by  the  Plaintiff  to  act  for  him,  and  before  he  heard 
of  the  sale,  he  did  according  to  the  desire  of  the  Plaintiff  inform 
Lord  Kinnaird,  that  he  was  proceeding ;  that  he  understood  from 
his  agents,  execution  had  issued  on  the  judgment  obtained ;  that 
Lord  Cranstown's  interest  was  levied  upon,  and  would  be  sold  at 
the  time  prescribed  by  law  to  satisfy  the  debt,  unless  paid  before : 
and  he  repeatedly  informed  Lord  Kinnaird,  an  absolute  sale  would 
take  place.  Lord  Kinnaird  never  held  a  conversation  with  him  to 
prevail  upon  him  to  accept  security,  nor  did  he  understand  Lord 
Kinnaird  to  mean  to  prevail  with  him  to  accept  security  till  1792 ; 
and  he  never  declared  to  Lord  Kinnaird,  and  does  not  believe,  that 
during  the  proceeding  he  declared  to  any  person,  that  he  would  at 
any  time  accept  prmcipal  and  interest.  There  were  no  bidders 
at  the  sale,  because  it  was  thought,  the  Plaintiff  had  mortgaged  in 
England  prior  to  the  judgment. 

There  was  evidence,  that  the  Plaintiff's  mterest  in  St.  Christo- 
pher's was  worth  20,000/. 

Lord  Kinnaird  deposed,  that  in  the  beginning  of  September, 
1790,  the  Plaintiff  informed  him  by  letter,  that  the  Defendant  was 
taking  out  judgment  in  the  island,  and  was  resolved  to  plague  him 
as  much  as  possible :  and  in  the  latter  end  of  that  month  the  Plain- 
tiff informed  him,  that  he  had  written  to  the  Defendant  to  know 
about  it,  and  had  an  answer ;  but  be  did  not  answer  that  part  of  the 
letter.  In  the  latter  end  of  1790  the  deponent  met  the  Defendant 
at  a  banker's,  whether  by  accident  or  appointment  he  does  not 
know,  and  conversed  with  him  about  his  proceeding  against  the 
Plaintiff.  The  Defendant  read  extracts  of  letters  from  his  agent, 
particularly  one  dated  the  21st  of  June,  1790.  The  deponent  ob- 
served, it  was  merely  impossible,  he  could  mean  in  so  fraudulent  a 

manner  to  attempt  to  possess  himself  of  the  Plaintiff's 
[*  176]     *  rights ;  and  that  if  such  an  idea  could  be  entertained,  it 

would  be  necessary  to  take  measures  to  defeat  such  pro- 
ceedings ;  and  thereupon  the  Defendant  in  the  most  solemn  manner 
declared,  he  had  no  views  whatever  by  the  proceedings  he  was  tak- 
ing in  the  island  of  St.  Christopher's  beyond  that  of  obtaining  some 
better  security  for  the  sums  due  to  him ;  and  that  if  he  should  be 
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the  nominal  purchaser  of  the  said  estate,  he  was  desirous,  the  depo- 
nent would  understand,  and  he  pledged  himself,  that  he  should  hold 
himself  ready  to  receive  his  debt  with  any  unavoidable  costs  he 
might  be  put  to  in  the  business,  and  relinquish  the  pbrcbase ;  and 
therefore  lliere  was  no  necessity  for  the  Plaintiff's  taking  any  steps 
therein,  even  were  there  time ;  as  the  Plaintiff  was  perfectly  safe 
from  any  other  consequence,  except  paying  what  was  really  due ; 
and  that  if  Lade  should  buy  the  reversion,  as  he  was  already  in  pos- 
session,  he  might  give  the  Plaintiff  some  trouble.  The  deponent 
replied,  that  as  he  had  full  confidence  in  his  solemn  assurance  as  to 
his  object,  he  might  be  the  nominal  purchaser ;  that  the  deponent 
would  inform  the  Plaintiff  of  the  conversation,  and  would  do  his  ut- 
most to  induce  him  to  make  every  effort  to  discharge  the  Defend- 
ant's demand.  On  the  8th  of  November,  1793,  the  deponent  met 
the  Defendant  by  appointment  at  the  house  of  a  solicitor,  who 
offered  him  principal,  interest  and  costs :  the  Defendant  answered, 
be  was  unable  to  state  the  amount  of  his  costs ;  and  as  he  did  not 
think  he  had  been  well  used,  he  wished  to  consult  his  friends ;  and 
he  would  consider  that  as  a  legal  tender. 

Henry  Cranstown  proved,  that  he  offered  payment  on  the  22d  of 
May,  1792 ;  but  the  Defendant  returned  such  an  evasive  answer, 
that  Cheap,  who  was  to  advance  the  money,  would  have  nothing  to 
do  with  it,  saying,  it  was  clear,  the  Defendant  would  not  give  up  his 
daim. 

The  following  letters  were  produced  and  proved  in  the  cause,  be- 
sides those  stated  in  the  bill  and  answer. 

Letter  from  the  Defendant  to  his  agents  in  St.  Christopher's,  dated 
the  5th  of  May,  1790 :  That  he  had  written  a  long  letter  to  them 
on  the  16th  of  March,  and  sent  out  the  bond  of  arbitration  and  the 
necessary  proofs,  in  order  that  they  might  proceed  with 
effect  ♦  against  the  Plaintiff's  property  during  the  Court  [•  177] 
months:  "though  I  have  both  seen  and  heard  from  Lord 
Cranstown,  since  I  wrote,  nothing  satisfactory  has  been  proposed  ; 
nor  have  I  the  most  distant  prospect  of  payment,  except  through 
your  kind  and  friendly  exertions : "  he  had  a  conversation  with 
Lade  concerning  Lord  Cranstown's  annuity ;  which  he  had  reason 
to  think  Lade  told  to  Lord  Cranstown  ;  that  it  was  in  order  to  in- 
crease his  embarrassments  by  making  Lade  think  himself  not  safe  in 
paying  the  annuity  in  consequence  of  the  proceedings  taken  by  at- 
tachment :  he  had  received  a  letter  from  Lord  Cranstown :  he  did 
not  think,  it  required  any  answer,  and  therefore  sent  none :  having 
no  doubt  of  their  becoming  the  purchasers  of  it  for  him  for  want  of 
any  other  bidder,  he  hopes  he  shall  thereby  be  able  to  dictate  the 
terms  of  payment. 

Letter  to  the  Defendant  from  one  of  his  agents  in  St.  Christo- 
pher's, dated  21st  June,  1790 :  This  states,  that  an  action  had  been 
entered ;  but  Lord  Cranstown  being  an  absentee,  execution  could 
not  be  taken  out  till  August ;  an  attachment  had  been  served  on 
Lade  to  prevent  payment  of  the  annuity ;  Lord  Cranstown's  interest 
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Stands  chai^d  only  with  30002.,  and  cannot  be  valued  at  less  than 
20,0002.,  and  Priddy,  Lade's  agent,  says,  the  slaves,  stock,  dLC.  are 
worth  8000/.  «  You  will  have  a  good  bargain  for  25002.  If  you 
do  not  choose  it,  I  must  treat  with  you  for  it ;  but  I  do  not  think, 
Lade's  agent  will  let  you  be  the  purchaser." 

This  letter  is  very  long ;  and  at  the  conclusion  there  was  this 
sentence  :  "  The  St.  Kitt's  property  is  my  mark." 

In  another  letter  to  the  Defendant,  dated  in  September,  1790,  the 
same  agent  says,  he  would  not  before  have  advised  the  Defendant 
to  give  up  on  account  of  this  prospect  the  advantageous  settlement, 
he  proposed  to  himself  in  the  East  Indies. 

Letter  to  the  Defendant  from  another  agent,  dated  the  13th  of 
November,  1790  :  This  states  Lord  Cranstown's  interest  in  the  es- 
tate, and  a  mortgage  upon  it  for  3000/.  As  it  cannot  be  conceived, 
that  Lord  Cranstown  would  sit  still  and  let  it  be  sold,  unless  his 
intention  is  by  some  conveyance  or  incumbrance  to  prevent  the  effect 
of  the  sale,  if  he  has  not  done  so,  great  care  must  be  taken  for  fear 
he  should  do  any  thing  of  the  sort,  and  antedate  the  deed ;  for 
'^  when  he  comes  to  learn  what  has  been  done,  though 
[*  178]  only  what  might  be  expected  from  what  you  told  him,  *  he 
may  be  driven  by  resentment  to  thwart  you.  This  will 
certainly  be  a  troublesome,  expensive  thing,  and  perhaps  uncertain 
in  the  event ;  and  therefore  well  worth  your  serious  consideration." 

Letter  to  the  Defendant  from  the  agent,  who  wrote  those  of  June 
and  September,  dated  the  18th  of  November:  That  he  has  anxious 
expectations  of  deriving  something  much  better  than  payment  of 
the  debt.  Upon  the  11th,  the  estate,  n^roes,  &c.  were  put  up  to 
sale.  He  purchased  at  2000/.  currency.  He  declared  to  the  by- 
standers that  what  was  to  be  sold  was  all  Lord  Cranstown's  interest 
subject  to  the  incumbrances  upon  it.  His  reason  for  bidding  2000/. 
currency  was  in  order  not  to  discharge  the  demand ;  and  he  bid 
that  sum  rather  than  5«.  on  account  of  the  objections,  that  would  be 
made  to  such  a  price. 

Letter  to  the  Defendant  from  the  same  agent,  dated  the  24th 
February,  1791 :  This  letter  congratulates  the  Defendant  on  his 
success  in  getting  the  purchase.  He  is  happy,  that  the  opinions  in 
England  agree  as  to  Lord  Cranstown's  title.  Priddy  had  acquiesced, 
and  means  to  pay  the  annuity  to  the  Defendant. 

Letter  to  the  Defendant  from  the  same  person,  dated  the  1 8th  of 
July,  1791  :  That  Priddy  made  it  unnecessary  to  proceed  any  far- 
ther as  to  the  annuity,  for  he  paid  it  without  compulsion ;  but  the 
two  quarters  accrued  during  the  .attachment  cannot  be  recovered 
without  suit.  "  Prudence  tells  me  I  ought  not  to  bring  him  to  the 
proof:  because  there  is  no  answering  for  a  jury's  sympathy  with 
Lord  Cranstown.  It  might  be  thought  a  great  purchase ;  and  might 
induce  opposition  to  what  is  now  acquiesced  in." 
•  Letter  to  the  Defendant  from  the  same  person,  11th  of  June, 
1792  :  This  states  an  incumbrance  of  Caine ;  and  that  considering 
the  importance  of  the  purchase,  the  inadequacy  of  the  price,  the 
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strong  opposition  to  be  expected  on  Lady  Cranstown's  death,  the 
strong  inclination  Ck>urts  would  have  to  assist  Lord  Cranstown,  and 
the  uncertainty  of  the  law  upon  the  colonial  acts,  he  thought  it 
not  worth  the  risk  for  90/.,  and  therefore  purchased  Caine's  in- 
terest. 

*  Letter  to  the  Defendant  from  the  same  person,  dated  [*  179] 
16th  of  March,  1793  :  Having  heard  that  the  bill  was  filed, 
he  enters  very  fuUy  into  his  opinion.  He  says,  he  should  have  thought, 
the  act  could  not  apply  to  a  person,  who  had  never  been  upon  the 
island,  and  particularly,  who  had  no  tenant ;  but  it  was  otherwise 
construed.  The  price  was  inadequate.  It  was  to  be  supposed, 
his  Lor(^hip  or  his  friends  would  buy  ;  if  not,  that  Lade's  attorney 
certainly  would. 

This  cause  was  argued  very  fully  by  Mr.  Hardinge,  Mr.  Chrahamy 
and  Mr.  Harty  for  the  Plaintiff;  and  Mr.  Piggott,  Mr.  Chrant,  and 
Mr.  Trawery  for  the  Defendant. 

It  was  objected  for  the  Defendant,  that  the  single  evidence  of 
Lord  Kinnaird  could  not,  according  to  the  rule  of  the  Court,  pre- 
vail against  the  answer  (1). 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arben].  This 
relief  is  sought  upon  the  terms  of  paying  all  such  sums  of  money, 
as  were  due  to  the  Defendant  at  the  time  of  the  judgment,  and  the 
costs  and  expenses  he  was  put  to  in  procuring  and  carrying  into 
effect  that  judgment;  and  I  suppose,  though  it  is  not  expressly 
stated,  upon  payment  of  all  such  incumbrances  affecting  the  same 
estates,  as  the  Defendant  may  have  become  entitled  to.  From  the 
mcHnent  the  case  was  opened,  and  after  reading  the  evidence,  there 
can  be  no  question  except  as  to  the  terms  of  the  relief;  for  I  con- 
fess, I  never  saw  a  case,  in  which  the  relief  sought  was  more  clear ; 
and  I  must  forget  thp  name  of  the  Court,  in  which  I  sit,  if  I  refuse 
to  grant  it.  (a).  I  have  taken  great  pains  to  look  over  all  the  pro- 
ceedings, and  have  given  a  great  deal  of  attention  to  the  several 
letters  referred  to  by  the  answer  and  given  in  evidence.  It  is  much 
to  the  credit  of  the  Defendant,  and  a  remarkable  instance  of  his 
candor,  to  have  stated  all  this  evidence  from  his  confidential  letters : 
otherwise  I  do  not  know,  how  the  Plaintiff  could  have  compelled 
him  to  produce  them.  Now  upon  the  evidence  the  case  is  clear  of 
all  doubt  as  to  the  transaction,  and  the  object,  the  Defendant  had  in 
view  in  getting  that  judgment.  It  does  not  appear,  that  the  Plain- 
tiff made  any  provision  for  payment  of  the  money  award- 
ed. He  was  entitled  to  privilege  of  peerage;  *and  [*180] 
therefore  the  Defendant  had  not  the  means  of  compelfing 
performance  of  the  award  so  readily,  as  otherwise  he  might ;  nor 
does  it  appear,  that  the  Plaintiff  had  in  this  country  any  effects, 
upon  which  the  Defendant  might  make  his  demand  effectual.  Cer- 
tainly he  had  a  right  to  enforce  pajmfient  by  all  means,  the  law  of 

Anify  vol.  iL  244,  and  the  references  in  the  note. 

The  reader  will  here  observe  the  vivid  language  of  the  Master  of  the 
RtillsL 
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this  or  any  other  country  would  give  him.  It  does  not  appear,  that 
the  Defendant  ever  gave  the  Plaintiff  any  reason  to  suppose,  he 
should  be  satisfied  with  the  mode  proposed  by  the  Nevis  mortgage ; 
and  when  that  security  was  looked  into,  there  was  no  reason  to  sup- 
pose, it  would  be  productive  of  so  great  a  demand.  Nothing  is 
more  clear,  and  indeed  it  is  admitted  by  the  answer,  that  the  clause 
in  the  letter  of  the  5th  of  March  relative  to  the  applications  to  be 
made  to  the  Courts  abroad  does  not  refer  to  proceedings  to  be  com- 
menced in  consequence  of  the  bond  becoming  forfeited,  but  to  make 
effectual  the  mortgage,  the  Plaintiff  offered.  The  letter  of  the  27th 
of  April  is  very  important ;  because  it  was  noticed  and  acted  upon 
by  the  Defendant  in  his  letter  to  his  agents  of  the  5th  of  May. 
From  the  former  it  appears,  that  some  conversation  had  taken  place, 
which  is  much  relied  on  by  the  answer,  as  to  the  Plaintiff's  parting 
with  his  reversionary  interest  to  satisfy  this  demand ;  but  it  is  equally 
clear,  he  was  not  disposed  to  do  so ;  and  he  absolutely  declared,  he 
would  not  concur  in  that  measure  at  least  to  satisfy  it.  The  letter 
of  the  5th  of  May  from  the  Defendant  to  his  agents  shows,  be  had 
endeavored  to  make  Lade  think  himself  not  safe  in  paying  the  an- 
nuity to  the  Plaintiff;  and  states,  that  it  was  to  increase  his  embar- 
rassments. If  the  Defendant  had  proceeded,  as  he  says,  with  a  view 
to  dictate  the  mode  of  payment,  he  would  have  done  right  But  it 
is  clear,  the  Plaintiff  had  no  idea,  that  it  was  in  the  Defendant's 
power  to  force  a  sale  of  the  estate.  From  the  letters  of  June  and 
September  from  the  agent  it  is  clear,  the  object  of  the  Defendant 
was,  not  only  to  obtain  a  sale  to  satisfy  his  judgment,  but  a  sale,  at 
which  he  was  to  be  the  purchaser  upon  such  beneficial  terms,  that 
it  would  be  worth  hb  while  to  forego  other  prospects  in  life ;  name- 
ly, the  settlement  referred  to  in  the  East  Indies.  From  the  letter  of 
the  13th  of  November  from  the  agent  and  the  defence  I  am  to  un- 
derstand, that  if  bs.  had  been  given,  it  would  be  equally  competent 
to  him  to  insist,  that  that  should  be  the  price,  and  that  he  had  as 
good  a  right  to  keep  it  as  he  has  now.  Such  a  picture  of  a  sale 
under  a  judgment  so  insisted  upon  is  such,  as  I  should  not  have 
thought  could  have  been  exhibited  in  a  Court  of  Justice 
[*  181]  with  a  serious  intention,  supposing,  *that  any  law  of 
any  country  should  be  perverted  to  such  a  purpose. 
It  is  material  to  see,  what  was  the  law,  to  which  the  Defendant 
applied  for  enforcing  pa)mnent  He  could  not  with  effect  in  this 
country :  but  he  found  out  this  interest  in  that  island ;  where  there 
was  an  act  of  assembly  authorizing  any  creditor  to  proceed  against 
an  absent  debtor  by  writ  of  summons ;  (a)  and  in  case  the  Defend- 
ant shall  secrete  and  conceal  himself,  so  that  the  Provost  Marshal 

(a)  The  exercise  of  jurisdiction  against  absent  fonignen  has  been  questioned ; 
as  where  it  is  by  a  citation  viis  H  rmduy  or,  by  what  is  called  in  the  Scotch  law 
the  process  of  "homing,"  or  otherwise.  See  Stoiy,  Conflict  of  Laws,  §  546  — 
549;  BisM  v.  Briggs,  9  Mass.  468;  Tayhr  v.  Phdp»,  1  Gill  &  Johns.  492; 
Btcqwd  V.  McCarthy,  2  B.  &  Adolph.  951 ;  Don  v.  Irtmrnum,  5  Clark  dt  Finell. 
21 ;  Douglas  v.  Formt,  4  Bing.  686 ;  Picqud  v.  Sivan,  5  Mason,  35. 
VOL,  III.  12* 
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or  other  person  suminoning  cannot  find  him,  then  one  Bummons  and 
a  copy  of  the  declaration  left  at  the  last  usual  place  of  abode  or 
upon  the  freehold  of  the  Defendant  and  another  nailed  up  at  the 
Court-house  door  shall  be  good  and  effectual.  He  thought  fit  to 
proceed  on  this  law ;  and  I  must  now  suppose,  he  had  a  right  so  to 
do ;  though  the  Plaintiff,  I  think,  was  very  ill  advised  for  not  trying 
whether  any  relief  could  be  given  in  the  island :  a  summons  left 
upon  the  freehold,  as  it  is  called,  of  a  person,  who  had  no  freehold  in 
possession ;  who  had  no  tenant,  upon  whom  this  constructive  notice 
could  be  served ;  and  the  creditor  here  knowing  this  avails  himself 
of  this  law  ;  which  I  do  not  mean  to  quarrel  with :  but  neither  that 
law  nor  any  law  in  his  Majesty's  dominions  could  be,  I  hope,  carried 
to  the  extent  of  authorizing  a  sale  without  either  actual  or  construc- 
tive notice. 

It  is  perfectly  clear,  the  Plaintiff  had  no  conception,  that  his 
estate  was  to  be  sold.  He  knew,  the  Defendant  had  a  judgment ; 
and  thought,  it  would  be  a  security  to  him ;  and  in  the  letter  of  the 
4th  of  October  hopes,  he  will  be  content  with  that.  I  fully  admit 
he  was  not  bound  to  attend  to  that  at  all.  That  is  the  letter  of  a 
man  certainly  ignorant  of  the  extent,  to  which  the  Defendant's  pro- 
ceedings might  possibly  have  brought  the  estate.  Lord  Kinnaird's 
evidence  goes  to  an  apology  for  the  Plaintiff's  not  proceeding; 
though  I  may  not  be  able  to  bind  the  Defendant  by  it.  The  De- 
fendant denies,  that  he  ever  had  such  conversation  with  Lord  Kin- 
naird,  as  assured  him,  that  he  would  be  ready  to  receive  his  debt ; 
but  he  does  not  say,  he  told  Lord  Kinnaird,  that  if  he  got  the  estate, 
he  would  keep  it ;  which,  I  think,  would  have  been  a  proper  thing 
to  have  done.  That  does  not  appear  upon  his  answer.  The  sale 
was  brought  on  as  rapidly  as  possible.  It  was  sold  without  any  par- 
ticular ;  and  the  agent  of  the  creditor  was  the  person  to  tell  the  by- 
standers, what  was  the  interest  to  be  sold,  and  that  he  meant  to  bid 
for ;  and  it  was  sold  subject  to  any  demand  by  any  conveyance  or 
incumbrance  by  the  Plaintiff  in  England.  Upon  such  a 
sale  nobody  else  would  bid :  he  could  •be  the  only  bid-  [•  182] 
der.  From  the  nature  of  it  it  could  not  be  for  a  fair 
price ;  being  only  a  chance  of  what  he  might  have.  I  will  not  per- 
mit such  a  ^e  to  stand  except  for  what  is  actually  due.  From  the 
agent's  letter  in  July,  1791,  it  appears,  there  was  some  doubt, 
whether  it  was  wise  to  be  stirring  in  this  business.  There  was  no 
correspondence  from  that  till  May  and  June,  1792.  That  requires 
some  explanation.  I  cannot  help  saying,  die  Plaintifi*  was  some- 
what negligent :  probably  it  was  from  want  of  power.  The  Defend- 
ant did  not  take  particularly  active  steps  to  confirm  his  title  or  bring 
it  to  an  end ;  but  it  appears,  he  had  been  looking  out  for  an  out- 
standing term  to  fortify  his  title ;  which  he  thought  would  do  better 
than  the  sale.  How  could  it  possibly  be  supposed,  as  mentioned  in 
the  agent's  letter,  that  the  Plaintiff  or  his  friends  would  buy  it,  if 
he  did  not  know  it  ?  It  is  plain,  it  was  done  behind  his  back  at 
least. 
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Upon  the  whde  it  comes  to  this :  that  by  a  proceeding  in  the 
island  an  absentee's  estate  may  be  brought  to  sale,  and  for  whatever 
interest  he  has,  without  any  particular,  upon  which  they  are  to  bid : 
the  question  is,  whether  any  Court  will  permit  the  transaction  to 
avail  to  that  extent.  It  is  said,  this  Court  has  no  jurisdiction,  be- 
cause it  is  a  proceeding  in  the  West  Indies.  It  has  been  argued 
very  sensibly,  that  it  is  strange  for  this  Court  to  say,  it  is  void  by 
the  laws  of  the  island  or  for  want  of  notice.  I  admit,  I  am  bound 
to  say,  that  according  to  those  laws  a  creditor  may  do  this.  To  that 
law  he  has  had  recourse,  and  wishes  to  avail  himself  of  it ;  the 
question  is,  whether  an  English  Court  will  permit  such  a  use  to  be 
made  of  the  law  of  that  island  or  any  other  country.  It  is  sold,  not 
to  satisfy  the  debt,  but  in  order  to  get  the  estate,  which  the  law  of 
that  country  never  could  intend,  for  a  price  much  inadequate  to  the 
real  value,  and  to  pay  himself  more  than  the  debt,  for  which  the 
suit  was  commenced,  and  for  which  only  the  sale  could  be  holden. 
It  was  not  much  litigated,  that  the  Courts  of  Equity  here  have  an 
equal  right  to  interfere  with  regard  to  judgments  or  mortgages  upon 
lands  in  a  foreign  country  as  upon  lands  here.  Bills  are  often  filed 
upon  mortgages  in  the  West  Indies.  The  only  distinction  is,  that 
this  Court  cannot  act  upon  the  land  directly,  but  acts  upon  the  C(hi* 
science  of  the  person  living  here.  Archer  v.  Prestariy  Lard  Ar- 
glasse  V.  Muschampy  Lard  Kildarey.  Eiutace,  1  Eq.  Abr.  133.  1 
Vem.  75,  135,  419.  Those  cases  clearly  show,  that  with  regard  to 
any  contract  made  or  equity  between  persons  in  this  country,  res- 
pecting lands  in  a  foreign  country,  particularly  in  the  Brit- 
[*  183]  ish  dominions,  *  this  Court  will  hold  the  same  jurisdiction 
as  if  they  were  situated  in  England  (1).  Lord  Hardwicke 
lays  down  the  same  doctrine,  3  Atk.  589.  Therefore  without  affect- 
ing the  jurisdiction  of  the  Courts  there,  or  questioning  the  regular- 
ity of  the  proceedings  as  in  a  Court  of  law,  or  saying,  that  this  sale 
would  have  been  set  aside  either  in  law  or  equity  there,  I  have 
no  difficulty  in  saying,  which  is  all  I  have  to  say,  that  this  creditor 
has  availed  himself  of  the  advantage,  he  got  by  the  nature  of  those 
laws,  to  proceed  behind  the  back  of  the  debtor  upon  a  constructive 
notice,  which  could  not  operate  to  the  only  point,  to  which  a  con- 
structive notice  ought,  that  there  might  be  actual  notice  without 
wilful  default :  that  he  has  gained  an  advantage,  which  neither  the 
law  of  this  nor  of  any  other  country  would  permit.  I  will  lay  down 
the  rule  as  broad  as  this :  this  Court  will  not  permit  him  to  avail 
himself  of  the  law  of  any- other  couiitry  to  do  what  would  be  gross 
injustice. 

It  is  said,  what  if  the  sale  had  been  to  a  third  person  ?  I  am 
glad,  I  have  not  to  determine  that.  A  third  person  might  have  a 
great  deal  more  to  say,  than  this  Defendant  can.  He  might  say, 
the  law  of  the  island  authorizes  a  lottery  ;  and  having  bid  he  has  a 
right  to  retain  it.     But  this  Defendant  has  no  such  right  except  for 

(1)  Poit,  Jaduon  v.  Petrie,  vol.  x.  164 ;  WkUe  v.  Hall,  xiL  321. 
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the  purpose  of  paying  himself  the  debt.  The  Crown  never  thou^t 
of  availing  itself  of  an  outlawry  to  keep  the  estate  or  give  it  to  the 
creditor.  In  the  island  it  has  been  thought  expedient  to  grant  a 
sale  in  order  to  make  payment  of  debts  speedy  (1) :  but  then  it 
shall  be  only  for  that  purpose,  and  subject  to  redemption.  I  have 
some  doubt  as  to  what  has  passed  since  the  sale.  If  with  full 
knowledge  the  Plaintiff  had  forborne  to  seek  his  remedy,  and  had 
lain  by  to  the  Defendant's  disadvantage,  merely  for  the  sake  of  his 
own  accommodation,  I  should  have  thought,  he  had  forfeited  his 
right  to  redemption.  If  the  Defendant  had  said,  he  must  be  paid 
by  a  certain  time,  or  he  would  avail  himself  of  his  purchase,  he  had 
a  right  to  do  so ;  but  that  does  not  appear.  In  November,  1792, 
some  offers  were  made,  which  I  do  not  wonder  he  refused ;  and 
then  immediately  the  bill  was  filed.  The  question  is  only,  whether 
the  Plaintiff  is  too  late.  I  have  no  scruple  to  say  in  this  cause,  it 
would  be  unconscionable  to  permit  the  Defendant  to  avail  himself 
of  the  laws  of  this  island  to  procure  this  estate  for  any  other  pur> 
pose  than  to  pay  him  his  own  debt.  It  is  clear  upon  the  corres- 
pondence, he  did  mean  to  take  an  advantage,  which  the 
law  *  of  the  country  was  not  calculated  to  give  him,  but  [*  184] 
of  which  he  might  avail  himself.  It  is  not  clear,  that  he 
did  wrong  in  selling  behind  the  Plaintiff's  back  ;  because  there  was 
a  possibiUty  of  the  Plaintiff's  defeating  the  judgment  by  some  act 
here  ;  therefore  he  was  right  to  go  to  a  sale :  but  then  he  ought  to 
have  said,  he  was  wilUng  to  be  redeemed.  He  is  therefore  fully 
entitled  to  all  the  costs  of  the  proceeding  in  that  country  ;  but  the 
use  he  has  made  of  it,  under  all  the  circumstances  I  cannot  permit. 
Therefore  on  payment  of  the  money  awarded,  and  such  sums  as 
the  Defendant  has  paid  in  the  island,  with  interest  at  5  per*  cent,  he 
must  reconvey,  subject  to  other  incumbrances.  Take  an  account 
of  what  is  due  for  principal  and  interest,  and  also  of  what  is  due 
upon  the  payments  of  the  annuity  with  interest ;  and  reserve  the 
costs  (2.)  

1.  That  the  testiinony  of  a  single  witness  may  prevail  agfainst  the  defendant's 
answer,  when  the  evidence  given  by  the  witness  is  supported  by  collateral  cir- 
cumstances ;  see,  ante,  note  2  to  Marlitnar  v.  Orchard,  2  V.  243. 

2.  The  foundation  of  the  decision  in  the  principal  case  was  fraud ;  and  upon 
that  ground  Lord  Erskine,  C.  declared  his  perfect  concurrence  in  the  decree. 
A  general  averment  of  fraud,  however,  will  not  authorize  the  courts  of  this  coun- 
try to  interfere,  after  a  sale  of  a  mortgaged  colonial  estate  has  actually  taken 

Slace,  under  the  process  and  judgment  of  a  local  court  having  a  competent  juris- 
iction :  to  justify  a  Court  of  Equity  here  in  over4iauling  the  transaction,  the  facts 
constituting  the  alleged  fraud  ought  to  be  so  stated,  that  issue  can  be  taken 
thereon.  Jf^hiU  v.  Hail,  12  Ves.  324.  The  sentence  of  a  court  of  a  foreign  na- 
tion, is,  like  the  sentence  of  a  court  in  one  of  our  own  colonies,  generally  speak- 
ing, conclusive  and  binding  upon  the  Court  of  Chancery  here ;  supposing,  of 
course,  in  both  cases,  the  Court  which  pronounces  such  sentence  to  have  been  of 
competent  jurisdiction.  Burrotcs  v.  Jemino,  2  Str.  733 ;  iS.  C  Mosely,  2 ;  Blveti  v. 
Bampfiddy  1  Cha.  Ca.  237.    And  also,  that  the  cause  was  there  fully  and  peremp- 

(1)  Statute  5  Geo.  II.  c.  7. 

(2)  PoH,  voL  V.  277. 
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torily  detennined;  leaving  nothing  to  be  asceitained  by  ulterior  proceedings. 
Mwland  V.  Horseman,  2  Cha.  Ca.  75. 

3.  As  a  general  rule,  a  mortgagee  is,  no  doubt,  entitled  to  use  aU  his  remedies 
for  the  recovery  of  his  debt ;  and  may  proceed  on  his  bond  at  law,  and  on  his 
mortgage  in  Equity,  at  the  same  time.  Rtes  v.  Parkinson,  2  Anstr.  497 ;  SdtooU 
V.  &^,  1  Sch«  &  Lef«  176.  But  that  general  doctrine  must  be  limited,  in  its  ap- 
plication, to  cases  in  which  the  proceedings  in  Law  and  in  Equity  are  both  in  the 
same  country,  (Pieters  v.  Thompson,  Coop.  294,)  and  the  means  of  preventing  a 
fraudulent  use  of  multifarious  remedies  are  at  hand ;  for  instance,  if  the  mort^- 
gee  recover  here  upon  his  bond,  that  would  be  an  answe^r  to  his  suit  for  foreclo- 
sure, if  such  suit  were  also  brought  here ;  if  he  recovered  partial  satisfaction  only, 
credit  for  the  amount  recovered,  whatever  that  was,  would  be  given  to  the  mort- 
gagor in  takinff  the  accounts ;  and,  on  the  other  hand,  if  the  mortgagee  first  pro- 
ceed to  a  foreclosure,  and  having  got  a  decree  to  that  effect,  subsequently  brings 
an  action  upon  the  bond,  the  foreclosure  will  thereby  be  opened.  Perry  v.  Barkar, 
8  Ves.  5S0i  S.a  13  Ves.  204 ;  Lysier  v.  DoUand,  1  Ves.  Jun.  434.  But  if  the 
two  proceedings  were  goin^  on  simultaneously  in  tvo  dififerent  countries,  the  mort- 
gagor might  be  adjudged  to  make  a  two-fold  satisfaction. 

4.  Although  titles  to  lands  in  the  West  Indian  colonies  are,  regularly,  to  be 
decided  upon,  in  the  first  instance,  by  the  courts  of  local  judicature ;  it  may,  inci- 
dentally, become  necessaiy  to  decide  such  questions  here.  Momey  General  v. 
Stewart,  2  Meriv.  156 ;  Rolerdeau  v.  Rous,  1  Atk.  543.  And  with  respect  to  con- 
tracts as  to  lands  in  the  British  colonies,  there  is  no  doubt  of  the  jurisdiction  of 
the  British  Court  of  Chancery,  when  the  persons  who  have  contracted  are  in  this 
country.  Foster  v.  VassaU,  3  Atk.  589;  Toller  v.  Carteret,  2  Vem.  495;  EaH  of 
Derby  v.  Duke  of  Mwl,  1  Ves.  Sen.  204 ;  Jaduon  v.  Peirie,  10  Ves.  165.  For 
though  the  Court  cannot  enforce  the  execution  of  its  judgment  in  rem^  that  is  not 
an  objection  against  a  decree  being  made  in  such  a  cause ;  as  the  Court  can  en- 
force its  decree  inwrsomam,  by  process  of  contempt  and  sequestration.  Peim  v. 
Lord  Baltimore,  1  Yes.  Sen.  454;  Vernon  v.  BeAell,  2  Eden,  110.  To  injoin 
another  court,  of  competent  jurisdiction,  from  entertaining  the  question,  would  be 
an  improper  assumption  of  authority.  Kennedy  v.  Earl  of  Casilis,  2  Swanst  319 ; 
Lowe  V.  Baker,  2  Freem.  125.  But  if  the  parties  are  m  this  country,  to  injoin 
them  from  taking  proceedings  elsewhere,  would  be  quite  regular.  Hariisonv, 
Gumey,  2  Jac.  &  Walk.  565 ;  Bushby  v.  Munday,  5  Mad.  298.  If,  therefore,  all 
the  parties  to  a  mortgage  of  lands  in  Uie  colonies  be  in  this  country,  and  the  mort- 
gagor file  a  bill  for  redemption  here,  where,  from  the  presence  of  the  parties,  it 
appears  the  accounts  can  be  most  conveniently,  and  most  satisfactorily,  taken; 
SQould  the  mortgagee  institute  a  suit  in  the  Colonial  Court  for  foreclosure  and 
sale  of  the  property,  he  will  be  restrained  from  proceedings  which  must,  under 
such  circumstances,  at  any  rate  be  vexatious  and  oppressive,  if  not  positively 
fraudulent    Btckford  v.  Kemble,  1  Sim.  &.  Stu.  15. 

5.  When  Enghsh  courts  are  called  on  to  determine  rights  connected  with  West 
Indian  mortgages,  it  seems  to  be  the  practice,  in  conformity  with  the  colonial 
laws,  to  direct  a  sale,  instead  of  a  foreclosure,  of  the  mortgaged  premises.  Beck- 
ford  V.  Kemble,  ubi  supra.    But  though  there  is  this  distinction  in  point  of  |iraeft'oe, 

courts  of  justice  here  apply  to  the  relation  of  mortgagor  and  mortgagee,  in  cases 
of  West  Indian  mortgages,  all  the  principles  which  exist  as  to  that  relation  here. 
Chambers  v.  GoUhdn,  9  Ves.  271. 

6.  A  mortgagee  is  prima  fade,  entitled  to  his  costs,  when  he  is  involved  in  any 
suit  having  relation  to  the  mortgaged  propertv;  but  though  a  mortgagee,  who  acts 
fairly,  is  to  have  his  reasonable  expenses  allowed,  still,  bv  improper  and  oppres- 
sive conduct,  he  may  not  only  lose  his  own  costs,  in  whole  or  in  part,  (DetxUin  v. 
Gale,  7  Ves.  586;  TayUyr  v.  Baker,  5  Price,  311;  Morony  v.  GDea,  1  Ball  & 
Bea.  121 ;  Semer  v.  Greemoay,  19  Ves.  415,)  but  may  even  be  compelled  to  pay 
those  of  the  other  parties,  so  far  os  thev  have  been  incurred  in  consequence  of  his 
having  made  an  unjust  defence  to  a  bill  for  redemption.  Moeatta  v.  Murgairoyd, 
1  P.  Wms.  395 ;  England  v.  Codriru^lon,  1  Eden,  174.  So  where  a  tender  of  the 
just  raortg^age  debt,  ^uch  tender  having  been  made  afler  due  notice,)  has  been 
refused ;  (Urahe  v.  Hopkins,  1  Bamai-d,  320 ;)  the  mortgagee  may  be  mslde  to  pay 
the  costs  of  a  suit  for  redemption,  which  suit,  but  for  lus  improper  refusal,  would 
have  been  unnecessary.    SktUOeioorih  v.  Lowther,  7  Ves.  587 ;  Harvey  v.  Tebbtdt, 
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1  J«c.  &  Walk.  203.    And  still  farther,  when,  after  such  tender,  there  has  been 

an  appropriation  of  the  money,  for  the  purpose  of  being  ready  to  complete  the 
redemption,  ( Chflea  v.  Hall^  2  P.  Wms.  378  0  and  the  mortgagee  has  notice  of  that 
fact;  he  may  not  only  be  mulcted  in  cosiB,  out  may  lose  au  interest  from  the  time 

of  the  tender.    Drake  v.  HopldnSy  ubi  iupra ; v.  lyecoUdckj  2  Yes.  &  Bea. 

181 ;  Manning  v.  Burgeis^  2  Freem.  174.  Where  a  suit  respecting  a  mortgage 
has  been  fainy  conducted,  and  upon  a  sale  the  fund  proves  deficient  to  pay  all 
the  incumbrancers,  the  costs  of  the  suit  are  to  be  fully  paid  in  the  first  instance. 
Kaubel  v.  SerqfUm,  13  Yes.  370;  fFkUe  v.  The  Bulum  of  Petahonmgk,  Jacob's 
Rep.  408 ;  Brace  v.  The  Duchess  qf  Marlborough^  Moselv,  50.  A  mortgagee 
who,  at  first,  files  his  bill  merely  for  an  account,  out,  by  subsequent  amendments, 
converts  his  bill  into  a  bill  for  foreclosure,  must  pay  the  defendant  all  the  costs 
sustained  by  him,  beyond  what  he  would  have  been  put  to  if  the  bill  had  been 
originally  named  as  a  bill  of  foreclosure.  Smiih  v.  SmttA,  Coop.  142.  And  an 
equitable  mortgagee  of  an  estate  belonjgin?  to  one  who  becomes  a  bankrupt,  must, 
personally,  pay  the  expenses  of  a  petition  for  sale  of  the  estate,  and  idso  the  costs 
of  the  assignee's  appearance  on  the  petition ;  for  it  was  the  mortgagee's  own  fault 
that  he  took  an  imperfect  security ;  and  he  must  not,  by  receiving  costs  out  of  the 
ptoiiuce  of  the  mortgaged  estate,  saddle  the  other  creditors  of  the  mortgagor  with 
expenses  arising  out  of  his  negligence.  Ex  parte  Homej  1  Mad.  G24;  Ibx  parte 
Warru^  19  Yes.  473.  If,  indeed,  the  assignees  raise  objections  on  fHvolous  or 
mistaken  erounds,  they  must  pay  so  much  of  the  costs  as  are  occasioned  bv  their 
ill-advised  opposition.  Ex  parte  GarhuUy  2  Rose,  78.  See  2  Hovenden  on 
Frands,  186, 191 :  whence  great  part  of  this  note  is  extracted. 


MOSELY  V.  VIRGIN. 
[1794,  Nov.  14, 25;  1796,  July  7.] 

Specific  performance  of  an  agreement  to  build  may  be  decreed,  if  sufficiently 
certain :  but  a  general  covenant  to  lay  out  a  certain  sum  in  a  building  of  a  cer- 
tain value  cannot  be  so  executed,  (a.) 

Though  a  formal  mistake  in  a  deed  may  be  rectified  by  articles,  of  which  it  pur- 
ports to  be  an  execution,  essential  additions  cannot  be  made  to  a  conveyance 
from  articles,  of  which  it  does  not  purport  to  be  an  execution:  nor  can  the 
transaction  be  rescinded  by  the  Court,  [p.  184] 

Bt  articles  dated  the  4th  of  October,  1788,  it  was  agreed,  that 
the  Plaintiffs  should  convey  six  acres  and  a  half  of  land  in  fee  to 
Rayner  and  Taylor,  or  such  persons  as  they  should  appoint ;  and 
that  a  rent  of  one  penny  a  yard  square  should  be  created  and 
reserved  to  the  Plaintiffs  with  powers  of  entry  and  distress  ;  with 

(o)  The  decision  in  the  present  case,  though  questioned  at  the  bar,  has  never 
been  overruled ;  and  indeed,  it  has  incidentally  received  some  confirmation  from 
the  reluctance  of  Courts  of  Equity  to  shake  it  Flint  v.  Brandon,  8  Yesey,  159; 
2  Story,  £q.  Jur.  §  727.  One  of  the  earliest  cases  of  the  exercise  of  jurisdiction 
in  enforcing  specific  performance  was  in  the  Year  Book  of  8th  Edward  lY.  4  (6), 
where  it  was  held  that  a  promise  to  build  a  house  would  be  enforced ;  and  this 
jurisdiction  was  maintained  by  the  early  authorities.  Ibid  716  note,  725.  But  it 
has  been  expressly  denied  in  later  cases,  on  the  ground  that,  if  one  will  not  build, 
another  may,  and  that  there  can  be  a  fiill  compensation  at  law  in  damages.  Ibid 
$  726w  And  it  seems  to  be  completely  settled  that  there  is  bq  jurisdiction  to  com- 
pel repaiis.  Ibid,  §  727.  Rayner  v.  Sltone,  2  Eden,  128 ;  and  the  Reporter's 
notes,  ib.  130;  Hill  v.  Barday,  16  Yesey,  405.  See  also  Bridiel  v.  Bo&tng,  5 
Mnnf.  442. 
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covenants  under  penalties  to  lay  out  lOOOZ.  in  building,  to  be  worth 
double  the  rent  reserved,  and  to  take  no  brick  or  clay,  till  that  sum 
should  be  laid  out.  By  deed  of  feoffinent,  dated  the  25th  of  March, 
1789,  the  Plain  tiffs  conveyed  the  land  to  Rayner  and  Taylor  in  fee, 
to  hold  in  moieties,  and  to  pay  to  each  of  the  Plaintiffs  a  rent  of  35/. 
with  powers  of  distress  and  entry,  and  a  covenant  to  lay  out  1000/. 
in  building ;  the  building  to  be  erected  to  be  of  the  value  of  5002.  a 
year,  and  to  be  erected  within  three  years.  In  July,  1789,  Rayner 
and  Taylor  conveyed  three  fourths  of  the  land  so  acquired  to  Norman 
and  one  fourth  to  Virgin.  Norman  soon  afterwards  conveyed  all 
his  interest  to  other  persons.  Virgin  erected  buildings  upon  his 
fourth :  but  upon  the  other  three  fourths  no  buildings  were  erected, 
that  could  be  productive  of  any  profit.  Rayner  and  all  the  persons, 
who  had  taken  interests  under  him  and  Taylor,  became  bankrupts, 
except  Virgin  and  Norman.  The  bill  prayed  either  a  specific  per- 
formance, or  that  the  whole  transaction  might  be  rescinded. 
[*  185]  *For  the  Plaintiffs,  Alkn  v.  Harding,  2  Eq.  Ab.  17, 
and  City  of  London  v.  iVisuA,  1  Ves.  12, 3  Atk.  512,  were 
cited ;  and  for  the  Defendants,  Lord  Thurlow's  opinion  against 
decreeing  specific  performance  of  a  covenant  to  build  in  Lucas  v. 
Comerford,  3  Bro.  C.  C.  166,  ante,  Vol.  I.  235. 

In  the  Sittings  after  Trinity  Term,  1795,  the  Lord  Chancellor 
said,  the  parties  had  got  into  such  a  situation,  that  the  best  course 
would  be  to  compel  them  to  come  to  a  new  agreement  by  letting  it 
stand,  till  they  should  apply  for  a  decree.  No  accommodation 
however  took  place. 

Lord  Chancellor  [Loughborough].  This  cause  has  stood  so 
long  for  judgment  in  the  hope,  that  the  parties  might  ccxne  to  a  new 
agreement.  I  cannot  make  out,  that  the  rent  of  352.  a  year  in  the 
deed  is  the  exact  amount  of  the  penny  a  yard  in  the  articles.  It  is 
much  more  according  to  the  Statute  acre :  but  they  may  have  gone 
upon  some  other  acre  ;  and  therefore  my  calculation  might  be  mis- 
taken. It  is  evident  upon  the  state  of  the  case,  that  no  person  is 
bound  ex  contractu  to  the  Plaintiffs,  except  Rayner  and  Taylor :  the 
other  parties  not  having  entered  into  the  contract  can  only  be  bound 
in  respect  of  the  estate,  they  hold,  and  to  the  extent  of  that  estate. 
The  first  question  is,  whether  a  specific  performance  can  be  decreed. 
To  give  that  question  fair  consideration,  I  will  suppose,  no  deed  was 
executed,  and  that  it  rested  entirely  upon  the  articles.  Take  it, 
that  the  Plaintiffs  had  filed  the  bill  to  give  legal  effect  to  the  articles. 
I  have  considered  in  every  view  of  the  case,  how  it  is  possible  upon 
any  principle  in  that  case  to  exercise  that  jurisdiction,  the  Court 
does  exercise  in  decreeing  specific  performance.  It  is  commonly 
said,  no  such  degree  can  be  made  upon  a  covenant  to  repair ;  and 
Lord  Thurlow  appears  to  have  added,  that  he  did  not  see,  how  it 
could  be  made  upon  a  covenant  to  build  being  equally  uncertain. 
That  certainly  admits  this  qualification :  if  the  transaction  and 
agreement  is  in  its  nature  defined,  perhaps  there  would  not  be  much 
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difficulty  to  decree  specific  perfonnance  (1)  :  but  if  it  is  loose  and 
undefined,  and  it  is  not  expressed  distincUy  what  the  building  is,  so 
that  the  Court  could  describe  it  as  a  subject  for  the  report  of  the 
Master,  the  jurisdiction  could  not  apply.  In  the  case  cited  from 
2  Equity  Cases  abridged,  which  is  a  very  loose  note,  and  I  do  not 
know  where  to  look  for  a  better  account  of  it,  there  is  an  idea  of  a 
decree  for  specific  perfonnance  of  an  agreement  to  build. 
It  is  very  inaccurate ;  *as  most  of  the  cases  in  that  book  [*  186] 
are.  One  cannot  well  make  out  what  the  case  was :  but  I 
can  conceive  such  a  case,  as  it  seems  to  hint  at.  It  was  an  agree- 
ment to  build  a  parsonage  house  for  the  improvement  of  a  living. 
It  is  not  to  be  too  large  nor  too  small ;  and  I  can  conceive  such  a 
decree  as  the  Court  made  there  by  reference  to  two  clei^ymen  to 
define,  what  is  a  proper  {mrsonage  house.  But  to  lay  out  1000/.  in 
building !  What  building  ?  It  is  not  said.  I  suppose,  a  house  was 
meant  It  is  not  said,  whether  a  manufactory  would  have  answered, 
or  not.  I  cannot  tell.  But  it  is  not  simply  that :  it  goes  farther. 
It  is  a  pure  object  of  speculation  to  make  a  commencement  of  build- 
ing upon  a  given  spot  of  ground.  Their  meaning  probably  was  to 
erect  one  house  upon  expectation,  that  builders  would  take  the  rest, 
and  a  speculation,  that  such  a  rent  might  arise  as  would  leave  a 
profit  to  the  builders.  We  see  before  our  eyes  every  day,  that  these 
speculations  are  perfectly  loose,  hazardous,  and  uncertain.  The 
great  object  therefore  being  to  convert  this  ground  into  streets  and 
houses,  the  parties  having  the  general  object  in  view  must  have 
trusted  to  each  other  and  to  the  hazard  and  chance  of  the  market 
and  the  times,  whether  it  would  succeed,  or  not.  If  I  was  to  de- 
cree, that  the  building  should  be  such  as  should  produce  bOOL  a 
year,  it  would  be  the  most  absurd  decree,  that  ever  was  made. 
Therefore  if  the  original  owners  of  the  land  had  filed  such  a  bill,  I 
should  have  been  obliged  to  have  dismissed  it ;  and  equally,  if 
Rayner  and  TaylcM-  had  been  Plaintifis ;  for  to  have  entertained  the 
bill  upon  their  part,  they  must  have  introduced  themselves  by  being 
more  specific  than  the  terms  of  the  agreement,  of  which  they  de- 
manded execution.  Then  I  should  have  been  called  upon  to 
execute,  not  the  agreement,  the  parties  made,  but  all  the  supple- 
mental circumstances,  which  reflection  had  suggested  to  one  of 
them,  upon  which  the  other  came  to  no  agreement.  Therefore 
upon  that  case  I  must  have  left  them  to  what  they  could  do 
at  law. 

But  it  does  not  rest  upon  the  articles  ;  for  the  other  prayer  of  the 
bill  to  rescind  the  transaction,  supposes  that  it  rests  only  as  a  trans- 
action by  agreement  between  them  :  but  I  am  called  upon  to  alter 
the  conveyance  of  the  estate  ;  to  compel  Rayner  and  Taylor,  sup- 
posing them  parties,  to  re-enfeofi*  the  feofier  ;  or  to  do  what  is  just 

(1)  Craven  v.  TKduUy  atiUy  voL  L  60.  Specific  performance  of  a  covenant  to 
make  good  a  gravel-pit  refused :  |n»£,  JF7ini  v.  Brandon^  voL  viii.  159.  So  no  or* 
der  to  repair  specifically :  Lcmt  v.  MwdidaUj  x.  192L 
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as  difficult,  perhaps  more  so,  to  add  to  the  deed  conveying  the  land 
terms  and  conditions  essential,  and  not  expressed  in  that,  which  is  the 
actual  conveyance  of  the  land.      If  it  was  only  a  mistake  of  form 

in  a  deed  purporting  to  be  an  execution  of  the  articles, 
[^  187].    which  this  deed  does  not  *  purport  to  be,  the  Court  might 

rectify  that :  but  to  add,  that  upon  a  breach  of  the  cove- 
nants they  shall  be  at  liberty  to  re-enter ;  that  would  be  a  very  violent 
measure.  But  it  does  not  rest  here ;  for  Hoyner  and  Taylor  are  not 
before  me.  As  far  as  the  law  binds  those  persons  to  any  agreement 
of  theirs,  they  shall  be  bound  at  law.  Viigin  is  in  a  particular  case. 
There  is  one  hardship,  I  cannot  relieve  him  from :  how  can  I  pre- 
vent the  whole  of  this  rent  being  raised  upon  that  fourth  ?  If  the 
good  sense  of  the  parties  had  pointed  out  to  them,  that  they  had  en- 
tered into  a  speculation,  which  has  entangled  them  extremely,  the 
substantial  justice,  if  I  could  come  at  it,  is,  that  but  one  fourth 
should  fall  upon  him.  He  has  done  a  great  deal  towards  perform- 
ing ;  therefore  I  put  his  as  a  meritorious  case.  But  as  to  aU  the 
others  as  well  as  him  I  must  leave  them  with  that  sort  of  estate, 
they  have  got.  I  cannot  rescind  or  reconvey.  I  cannot  mend  the 
situation  of  the  parties ;  for  it  is  exactly  that  case,  in  which  any  sen- 
sible and  fair  man  would  say,  they  have  entangled  themselves,  and 
it  is  right  they  should  come  to  a  new  agreement  upon  it :  but  I  can- 
not decree  a  new  agreement.  The  agreement  is  very  inconvenient 
to  them  all  in  consequence  of  their  rash  and  ill-judged  conduct ;  and 
there  is  no  remedy  except  by  their  coming  to  a  new  agreement.  I 
cannot  make  an  agreement  for  them.  "The  consequence  is,  the  bill  must 
be  dismissed :  but  it  is  a  hard  case  ;  therefore  let  it  be  without  costs. 

1.  As  to  having  a  building  carried  on  under  the  direction  of  the  Court  of  Chan- 
cery, see,  ante,  note  2  to  Lwxu  v.  Comerfordj  1  V.  235. 

2.  A  Court  of  Equity  ought,  no  doubt,  to  expound  deeds  according  to  the  in- 
tention of  the  maker ;  but  it  never  has  been  said  that  a  court  is  so  to  frame  and 
alter  a  deed  as  may  best  effectuate  the  makei^s  intention.  The  party  is  left  to 
execute  his  own  purpose,  in  his  own  way.  If  the  dispositions  which  he  makes 
are  clear  and  unambiguous,  the  Court  cannot  alter  them,  merely  because  they  are 
ineffectual  to  the  attainment  of  the  proposed  end.  Cholnumdelof  v.  ClirUon^  2 
Meriv.  343.  If  parties  to  deeds  have  neglected  so  to  frame  them  as  to  provide 
the  means  of  arranging  their  claims,  (and  no  fraud  upon  either  party  be  shown,) 
the  Court  of  Chancery  will  not  interpose,  upon  its  own  notion  of  what  stipulation 
would  have  been  proper.  Heaters  v.  Taytor,  15  Ves.  26 ;  Serjeant  MaynardU 
eeuty  2  Freem.  2.  And  where  a  clause  is  so  loosely  worded,  that  the  construction 
which  a  Court  of  Law  must  put  on  it  would  leave  it  inoperative,  a  Court  of  Equity 
is  not  bound  to  find  an  equitable  ef^t  for  such  clause.  GUxdaUmt  v.  Biriyy  2 
Meriv.  404.  A  party  may  have  neglected  to  provide  a  legal  remedv ;  but  it  does 
not  therefore  follow,  that  he  must  have  an  equitable  one,  unless  he  nas  an  equita- 
ble ri?ht  Wake  v.  Conyera,  1  Eden,  335.  For  though  it  holds  good,  as  a  gene- 
ral rule,  that  the  Court  of  Chancery  is  bound,  at  the  instance  of  any  person,  to 
take  care  injustice  is  not  done ;  UParkhurst  v.  LowUn,  2  Swanst  209 ;)  yet  it 
seems  too  universal  a  position  to  nold,  that  the  Court  will  act  in  every  case  to 
prevent  injustice.  Gardiner  v.  Edwards^  5  Ves.  592 ;  Bateman  v.  Wtdot^  1  Sch. 
&  Lef.  204.  The  party  complaining  should  show  an  equitable  title  to  relief; 
Gritrson  v.  JEJvre,  9  Ves.  347 ;  unbarred  by  lapse  of  time,  or  other  means.  CW- 
mondehy  v.  dtnton,  2  Jac.  &  Walk.  153. 

3.  Mere  defect  of  title  can  never  be  a  ground  for  the  interference  of  Equitv ; 
whether  the  circumstances  6f  the  case  are  such  as  will  induce  the  Court  to  supply 
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tbe  defect,  is  a  different  question.    M^Lcod  v.  Dmmmondj  14  Ves.  960.    In  cases 

of  fraud,  no  doubt,  Equity  will,  frequently,  give  relief,  even  against  tbe  toorda  of 
the  Statute  of  Frauds,  in  furtberance  of  its  intent:  thus,  if  one  agreement,  or  con- 
tract in  writing,  were  proposed  and  drawn ;  but  another  secretly  brought  in  and 
executed  in  lieu  of  the  ronner ;  in  this,  and  every  similar,  case  of  fraud,  relief 
would  be  given.  Viwountess  Mounlacute  v.  Maxwdl,  1  P.  Wms.  619 ;  Irrdiom  v. 
Child^  1  Brown,  94.  And  a  deed  cannot  stand,  if  the  conveying  party  was  not  a 
free  agent ;  though  it  might  be  difficult  to  prove  a  case  of  legal  duress.    Pul  v. 

^  16  Yes.  159 ;  Ladif  Strathnon  v.  Bmoes,  1  Yes.  Jun.  22.    On  the  other 

hand,  but  upon  similar  principles,  if  the  execution  of  a  deed  be  prevented,  either 
by  force  or  artifice,  fkjuity  will  consider  such  deed  as  actually  executed.  Mtddle- 
ton  V.  J^IRddldonj  1  Jac.  &  Walk.  96.  And  this  in  favor  of  a  volunteer,  or  even 
in  some  cases,  as  against  innocent  parties.  Meataer  v.  Gillespie^  11  Yes.  639. 
For  it  would  be  almost  impossible  even  to  reach  a  case  of  fraud,  if  third  persons 
were  allowed  to  retain  gratuiUnu  benefits,  which  have  been  derived  from  others, 
who  only  acquired  the  means  of  granting  such  advantages  through  fraud,  imposi- 
tion, or  undue  influence.  Huguenin  v.  Basely^  14  Yes.  289;  SttiweU  v.  fViUcins^ 
Jacob's  Rep.  282.  But  it  would  be  pushing  this  principle  too  far  to  extend  it  to 
innocent  purchasers.  Ltovd  v.  PasstngJumy  Coop.  155.  It  is  only  where  an 
estate  has  been  obtained  oy  a  third  person  without  payment,  or  with  notice  of 
fraud  practised  by  the  part^  under  whom  he  claims,  tnat  a  Court  of  Equity  will 
take  it  from  him,  to  restore  it  to  the  party  who  has  been  defrauded  of  it  Made- 
rdh  V.  Simmons^  15  Yes.  340.  A  bona  nje  purchaser,  without  notice,  having  an 
equal  .equity,  will  not  be  deprived  of  the  advantage  which  his  legal  title  gives 
him.    Jerrcmi  v.  Saunders,  2  Yes.  Jun.  457. 


BRADBURY  v.  HUNTER. 

[1796,  July  7.] 

T&usTEES  having  laid  out  the  fund  upon  a  bad  security,  obtained  from  the  debtor 
under  circumstances  unfavorable  and  to  the  prejudice  of  other  creditors,  a 
charge  on  his  estate  under  a  power:  their  bill  to  enforce  the  charge^ against  the 
son,  tenant  in  tail  under  the  marriage  settlement,  was  dismissed  with  costs. 

Upon  the  marriage  of  Richard  and  Mary  Shepherd  a  sum  of 
money,  something  less  than  2100/.,  part  of  her  fortune,  was  vested 
in  the  orphan  stock  upon  trust  for  the  wife  for  Ufe,  then  for  the  hus- 
band for  Hfe,  then  for  the  children.  Charles  Orby  Hunter  having  a 
large  estate,  subject  to  several  securities  and  mortgages,  and  having 
granted  annuities,  upon  his  marriage  in  1774  had  agreed,  that  his  es- 
tate subject  to  those  charges  should  be  settled  upon  himself  for  her 
life  ;  and  then  to  secure  a  jointure  to  his  intended  wife ;  with  re- 
mainders to  the  issue  of  th^  marriage.  The  fortune  of  the  wife, 
80002.,  was  paid  to  Mr.  Hunter  on  the  marriage  ;  and  he  covenant- 
ed within  a  year  to  apply  that  sum,  or  so  much  as  might 
be  necessary,  in  discharge  of  the  annuities,  he  bad  *  grant-  [  *  188] 
ed.  The  setdement  also  gave  him  a  power  to  raise  4000Z. 
the  interest  of  which  he  covenanted  to  keep  down  during  his  life. 
A  term  of  500  years  was  vested  in  trustees  to  secure  the  jointure 
and  portions  for  younger  children.  In  1777  Bradbury  and  Shep- 
herd, the  trustees  in  the  marriage  settlement  of  Richard  and   Mary 
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Shepherd,  sold  out  the  orphan  stock.  The  produce  did  not  amount 
to  exactly  2100/.  but  Shepherd  made  it  up  that  sum ;  and  with  that 
sum  they  purchased  from  Raymond,  an  annuity  creditor  of  Hunter, 
his  annuity  of  300/.  with  the  bond  and  judgment ;  for  which  he 
had  originally  paid  1800/.  Hunter  was  no  party  to  the  conveyance 
of  that  annuity.  Hunter  never  paid  any  of  the  annuities,  but  ap- 
plied 3000/.,  part  of  his  wife's  fortune,  in  paying  part  of  the  portions 
of  his  younger  brothers,  which  aflfected  his  estate ;  and  the  rest  he 
dissipated.  Going  on  to  borrow  upon  annuity,  and  his  afiairs  be- 
coming very  much  embarrassed,  he  was  obliged  to  go  abroad ;  and 
outlawries  issued  against  him.  Two  bills  were  filed ;  one  by  parties 
entitled  under  his  father,  paramount  his  title  ;  the  other  by  his  cred- 
itors, praying,  that  he  might  be  restrained  from  executing  for  any 
particular  purpose  his  power  under  the  settlement  to  raise  4000/. 
and  that  he  might  be  decreed  to  execute  it  for  the  creditors.  By 
deed,  reciting  the  purchase  of  Raymond's  annuity  by  Bradbury  and 
Shepherd,  the  trustees,  that  an  arrear  had  incurred,  which  made  the 
whole  amount  to  3175/.,  and  that  they  agreed  to  convert  their  annu- 
ity into  a  chaige  for  that  sum.  Hunter  charged  to  that  extent  under 
his  power.  Bradbury  and  Shepherd  however  in  fact  reserved  to 
themselves  the  bond  and  judgment,  by  which  the  annuity  was  secur- 
ed ;  and  did  not  release  their  claim  by  virtue  of  the  annuity.  They 
were  made  parties  to  the  bill  of  the  creditors ;  which  was  filed  in 
November,  1780.  The  deed  under  which  they  claimed  the  charge, 
bore  the  date  of  September,  1780 :  but  it  was  proved  and  admitted 
to  have  been  executed  in  December ;  and  it  was  executed  during 
Hunter's  residence  at  Paris  under  outhwries  from  the  distress  of  his 
circumstances.  Upon  going  before  the  Master  they  were  ranked  in 
the  course  of  incumbrancers  as  the  22d,  there  being  nothing  there- 
fore for  them  to  receive  as  annuity  creditors,  they  produced  the 
deed :  but  the  Master  upon  all  the  circumstances  refused  to  allow 
that  claim.  Before  the  cause  came  to  a  conclusion  Hunter  died. 
Bradbury  and  Shepherd  filed  this  bill  against  his  son,  ten- 
[  *  189]  ant  in  tail,  and  made  ♦  the  widow  a  party.  The  object 
of  the  bill  was  to  have  the  benefit  of  the  charge  ;  and  it 
stated,  that  part  of  Mrs.  Shepherd's  fortune  had  been  advanced  by 
the  trustees  to  Raymond  in  consequence  of  an  agreement  with  Hun- 
ter, that  it  should  be  lent  to  him  upon  the  security  of  his  power. 

Lord  Chancellor  [Loughborough.]  The  decree,  I  am  about 
to  make,  turns  upon  a  view  of  the  case,  that  did  not  strike  me  much 
at  the  time  of  the  hearing ;  therefore  it  shall  rest  in  minutes  for 
some  time.  The  power  of  charging  given  to  Mr.  Hunter  was,  I 
take  it,  to  attach  upon  the  term  of  500  years.  It  was  in  effect  a 
power  to  charge  4000/.  that  should  take  place  subsequent  to  his 
own  life  estate.  The  estate  was  not  to  be  burthened  with  more 
than  that  sum  and  the  interest  from  his  death.  What  was  done  in 
fact  does  not  exactly  agree  to  the  idea  supposed  by  the  bill,  that  it 
was  agreed,  that  thi^  part  of  Mrs.  Shepherd's  fortune  should  be  lent 
upon  the  security  of  this  power,  and  should  be  made  available  by 
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the  effect  of  it :  for  in  the  statement  of  the  case  no  traces  are  to  be 
found  in  writing  of  this  transaction  between  Mr.  Hunter  and  the 
Pkiihtiffs.  It  is  only  in  the  statement  of  the  bill,  that  Hunter  ap- 
pears to  have  had  any  concern  in  it :  upon  the  deed  it  is  only  a 
transaction  with  Raymond.  Whether  the  difference  between  the 
original  price  of  that  annuity  and  that  paid  by  the  Plaintiffs  to  Ray- 
mond was  an  advanced  price  from  the  increased  value  of  the  annu- 
ity, or  a  year's  arrear,  does  not  appear  by  any  evidence.  I  lay  out  of  ^ 
the  case  the  bill  by  the  parties  claiming  under  the  wiU  of  Hunter's 
&ther  and  paramount  his  title.  By  the  death  of  Hunter  that  part 
of  the  prayer  of  the  bill,  that  respected  his  power  to  chai^,  whether 
it  was  available  for  the  creditors  in  general,  became  of  no  effect 
The  widow  is  a  party  to  this  bill  without  the  least  necessity ;  for  her 
right  to  the  jointure  cannot  be  affected  by  the  claim  of  the  Plaintiffs. 
It  was  contended  for  the  tenant  in  tail,  that  his  father  not  having 
performed  his  covenant  to  lay  out  the  80002.  in  discharging  the  an- 
nuities, he  and  those  claiming  under  him  were  not  entitled  to  claim 
under  the  chaige.  Against  that  it  was  contended,  that  his  life  estate 
had  in  fact  paid  to  the  incumbrances  affecting  the  inheritance  a  sum 
more  than,  or  equal  to,  that  80002. ;  and  therefore  the  covenant  was 
substantially  performed.  Upon  the  result  of  the  account  it  cannot 
be  made  out,  that  the  estate  of  the  infant  was  at  all  helped 
by  any  thing,  *the  father  had  done.  The  prior  incum-  [*  190] 
brances  were  discharged,  as  they  ought  to  have  been,  and 
the  life  estate  contributed  no  mqrc,  than  it  ought.  I  cannot  take 
off  the  costs :  for  they  were  greatly  augmented  by  the  tenant  for 
life  having  paid  no  interest,  from  the  distresses,  in  which  he  had  in- 
volved his  affairs,  and  the  vast  number  of  parties,  he  made  neces- 
sary. I  must  even  add  costs  against  the  estate  of  the  fiither.  But 
it  was  aigued,  that  supposing  that  fact  should  not  turn  out,  that  the 
estate  of  the  infiamt  had  had  an  advantage  to  the  amount  of  the 
80002.  from  the  hfe  estate  of  the  father,  yet  parties  claiming  under 
that  power  are  not  bound  to  take  notice  whether  that  covenant  was 
executed  or  not ;  that  he  might  have  executed  it  the  day  after  the 
marriage,  or  a  year  after ;  and  also  that  it  was  so  indefinite,  to  lay 
out  the  money  in  clearing  incumbrances,  not  to  any  particular  in- 
cumbrances, and  so  much  only  as  might  be  necessary,  that  no  inqui- 
ry could  point  out,  whether  the  covenant  was  performed  or  not :  so 
any  person  taking  under  the  power  would  be  safe.  I  feel  very  much 
inclined  to  go  along  with  that  argument,  and  to  think,  that  if  a  sum 
of  money  had  been  advanced  to  Hunter  upon  the  execution  of  the 
power,  and  the  trustees  had  joined  and  made  a  good  security  upon 
the  power  to  the  extent  of  that  sum  of  4000T.  according  to  the 
nature  of  the  power,  it  would  be  a  good  execution  for  the  person 
advancing  that  money,  whether  the  covenant  was  performed  or  not. 
But  I  do  not  think,  that  is  the  present  case ;  and  in  the  view  I  have 
of  it,  though  I  should  hold,  that  for  a  creditor  lending  money  upon 
the  power  and  taking  the  trustees  as  parties  to  the  transaction  this 
Court  would  have  held  the  trust  well  declared,  and  that  it  could  not 
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be  defeated  by  any  act  of  Hunter's  anterior  or  subsequent ;  yet  it  is 
clear  on  the  other  side,  that  Hunter  himself,  after  he  had  broken  his 
covenant  could  not  direct  the  4000/.  to  be  raised  for  his  own  benefit 
by  any  voluntary  deed ;  and  this  Court  would  not  substantiate  it  for 
any  creditor,  who  could  not  state  a  fair  consideration.  Then  what 
have  these  creditors  given  ?  I  cannot  discover  a  single  farthing. 
If  they  had,  it  could  only  be  a  sum  to  Hunter  to  better  a  bad  secu- 
rity. It  is  a  singular  application  of  trust  money.  In  1777  they 
choose  to  purchase  one  of  the  annuities :  Hunter  was  not  a  party  to 
the  deed :  the  sum  is  applied  to  that  annuity :  they  take  their  chance 
of  recovering  it ;  and  it  is  not  till  late  in  the  year  1780  that  Hunter 
comes  into  the  transaction  at  all ;  and  then  under  the  circumstances 
of  a  man  driven  out  of  the  country  by  distress  he  executes 
[*  191]  the  power;  how?  Not  to  *  secure  a  sum  of  money  ad- 
vanced to  him,  but  the  accumulation  upon  the  annuity 
purchased  in  1777  to  the  amount  of  3175/.  That  is  so  evidently 
an  attempt  to  patch  up  a  claim  to  an  unjust  extent,  that  it  struck  me, 
whether  I  must  not  direct  an  inquiry,  how  much  was  really  advanced. 
The  Court  would  never  hold  it  meritorious  to  secure  an  accumula- 
tion upon  an  old  demand  by  annuity.  That  is  the  manner  they 
have  made  it  out.  It  is  very  far  indeed  from  a  meritorious  transac- 
tion, or  such  as  a  Court  of  Equity  should  execute.  Then  it  could 
not  be  without  notice  to  them  of  his  situation.  His  distress  was 
notorious.  But  it  was  two  months  ^after  a  bill  filed,  which  aflfected 
directly  the  question,  whether  his  power  was  to  be  executed  for  the 
general  creditors,  or  was  to  be  made  the  subject  of  traffic  for  a  par- 
ticular creditor.  They  are  parties  to  that  suit.  The  Master  has 
stated  it  very  fairly ;  putting  his  refusal  not  merely  upon  the  out- 
lawry of  Hunter,  but  upon  all  the  circumstances  together.  My 
conclusion  therefore  is,  not  only  to  dismiss  tiie  bill,  which  I  must  do, 
with  costs  as  against  Mrs.  Hunter,  but  also  with  costs  as  against  Mr. 
Hunter. 

This  decree  was  not  varied  (1). 

1.  The  scheme  of  the  plaintiff  in  this  suit,  seems  to  have  been  to  patch  up  a 
previous  bad  security,  by  a  subsequent  very  questionable  purchase ;  but  it  can  be 
hardly  necessaiy  to  cite  many  authorities  to  show  that  one  suspicious  deed  cannot 
set  up  another.    Roche  v.  (yBrien,  1  Ball  &  Bea.  340. 

2.  The  doubt,  which  Lord  Rosslyn  entertained  in  the  principal  case,  whether  a 
person  would  have  been  safe  in  advancing  money,  upon  the  faith  of  a  specific  exe- 
cution of  the  power  here  in  question,  a  day  after  the  year  had  elapsed  in  which 
the  objects  for  the  attainment  of  which  such  power  was  ffranted,  were  by  covenant 
agreed  to  be  executed,  is  not  in  any  degree  overruled  by  the  decision  in  Georgt 
V.  Mlhanke,  9  Ves.  196.  In  that  case,  there  was  an  absolute,  unlimited  power  of 
appointment,  well  executed  in  favor  of  a  volunteer,  and  an  assignment,  honajidtj 
and  for  valuable  consideration,  by  way  of  mortgage,  from  the  appointee.  As 
against  general  creditors,  having  no  specific  demand  upon  the  property,  the 
assignee  was  held  to  have  a  valid  claim,  to  the  extent  of  the  money  advanced  by 
him ;  and  he  might,  bv  the  pa;pient  of  &  full  valuable  consideration,  have  acquired 
an  absolute  and  indefeasible  interest  in  the  .whole.    But,  where  the  transaction  is 

(1)  Pojrf,260. 
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tainted  by  any  Hang  like  fnud,  the  payment  of  money  cannot  make  an  appoint- 
ment cease  to  be  naudulent,  Uiough  it  may  cease  to  be  voluntary.  Daubeny  v. 
Coekbumej  1  Meriv.  639. 
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[Rou.8.— 1796,  Jdlt  6,  7.] 

Devise  of  all  freehold  and  copyhold  lands  "(the  copyhold  part  whereof  I  have 
surrendered  to  the  use  of  my  will)**  subject  to  debts :  some  were  suzrendered.; 
others  not;  the  latter  did  not  pass,  (a) 

A  person  entitled  under  a  will  and  also  paramount  and  against  it  must  elect,  (h) 

A  mddicd  shall  be  rejected,  if  repugnant:  not  if  it  can  be  reconciled,  and  made 
restrictive,  [p.  194.] 

Thokas  Fletcher  devised  several  estates  and  premises  specific- 
ally, and  all  other  his  freehold  and  copyhold  messuages  or  tenements, 
lands  and  hereditaments,  whatsoever  and  wheresoever,  "  whereof  I 
shall  die  seised  or  possessed  ^the  copyhold  part  whereof  I  have  sur- 
rendered to  the  use  of  my  will)  "  upon  trust  to  sell  the  said  freehold 
and  copyh<rid  messuages  or  tenements,  lands  and  hereditaments ; 
and  he  directed  the  produce  to  be  considered  as  part  of  his  personal 
estate,  which  he  disposed  of  subject  to  his  debts.  He  gave  2000/. 
in  trust  to  pay  the  interest  to  Richard  Morhall  for  life,  and  after  his 
decease  the  principal  to  his  children.  He  gave  1000/.  in  trust  in  the 
same  manner  for  Harry  Mount  and  his  children ;  and  if  they  should 
die  under  twenty-one,  he  gave  one  moiety  of  the  princi- 
pal to  William  Mount,  and  the  *  other  moiety  and  1000/.  [  *192  ] 
upon  trust  for  Jane  Meyrick  and  her  children,  and,  in  case 
of  the  death  of  her  children  under  twenty-one,  to  William  and  Har- 
ry Mount  equally.  He  gave  2000/.  in  trust  to  pay  the  interest  in 
moieties  to  Nathaniel  and  Thomas  Mason  for  their  respective  lives, 
and  after  their  deaths  to  their  wives  for  their  lives  respectively ;  and 
after  their  deaths  respectively  to  pay  the  principal  in  moieties  to 
their  children  ;  and  in  case  they  should  die  under  twenty-one,  ac- 
cording to  the  appointment  of  Nathaniel  and  Thomas  Mason  res- 
pectively. He  disposed  of  the  residue ;  and  made  the  trustees  exec- 
utors. Richard  Morhall,  William  Mount  and  Nathaniel  Mason,  were 
his  heirs  at  law  and  by  the  custom. 

Upon  the  bill  of  creditors  the  wiU  was  established  by  the  decree ; 
and  it  was  referred  to  the  Master  to  take  the  accounts  and  to  state, 
what  freehold  and  copyhold  estates  the  testator  was  seised  of  at  the 
date  of  his  will  and  his  death,  and  which  were  surrendered  to  the 
use  of  the  will.  The  report  stated  the  freehold  estates ;  and  that  at 
the  date  of  the  will  the  testator  was  seised  of  the  following  copyhold 

(a)  See  2  Maddock  ch.  50. 

(h)  With  regard  to  elections  see  anU  note  (a)  to  Bvirkht  v.  Broadhvrd^  1  V. 
171 ;  to  Baitgh  v.  Btad,  1  V.  257,  and  to  Blakt  v.  Bxmhwry,  1  V.  514. 
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estates :  2  A.  '1  R.  0  P.  part  of  the  pleasure  ground  belonging  to 
his  house,  held  of  the  manor  of  Lewhall,  otherwise  Walthamstow : 
23  A.  I  R.  21  P.  marsh  land  in  Wal]thamstow  marshes,  held  of  the 
manor  of  Walthamstow  Toney  and  High  Hall :  52  A.  0  R.  34  P.  part 
of  an  estate  in  the  parishes  of  Wharton  and  Stow,  held  of  the  ma- 
nor of  Stow  in  the  county  of  Lincoln.  The  report  stated,  that  he 
was  seised  of  all  the  said  estates  at  his  death  and  of  no  other ;  that 
the  first  and  last-mentioned  copyhold  estates  were  surrendered  to 
the  use  of  the  will :  but  the  last  did  not  pass  by  the  surrender  and 
will,  but  descended  to  the  heirs  at  law  of  the  testator  on  account  of 
an  intail,  that  had  not  been  barred  ;  that  the  said  copyhold  estate 
held  of  the  manor  of  Walthamstow  Toney  and  High  Hall  was  not 
surrendered  to  the  use  of  the  will. 

The  questions  were,  whether  the  copyhold  estate,  that  was  not 
surrendered,  passed ;  and  whether  the  heirs  at  law  must  not  elect 
to  take  either  under  the  will  or  the  intailed  copyhold  estate.  Upon 
the  first  point  Oascoigne  v.  Barker,  3  Atk.  8.  and  Rumbold  v.  Rumr 
bold,  ante,  65  (1),  were  cited ;  and  upon  t^e  second   Whistler  v. 

Webster,  ante,  Vol.  II.  367  ^2). 
[♦  193]  •  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
The  question  is,  whether  it  is  perfectly  clear  he  did  mean 
and  intend  to  devise  all  the  copyhold  estates,  he  might  have,  whether 
surrendered,  or  not ;  and  in  fact,  whether  the  clause  in  the  paren- 
thesis is  to  be  rejected  as  mere  surplusage  and  of  no  avail;  for 
according  to  that  interpretation  I  must  suppose  that  mere  surplusage 
and  not  meant  to  have  anyefiect.  To  the  Plaintifi*it  is  immaterial, 
whether  it  was  surrendered  or  not,  if  he  intended  to  pass  them, 
whether  he  had  surrendered  them,  or  not.  Upon  that  ground  it 
must  be  understood  to  be  a  mere  mistake.  I  am  much  inclined  to 
think,  that  was  his  intent:  but  I  have  looked  into  G<xscoigne  v.  i3crr- 
ker,  and  all  the  cases  cited  in  the  argument  of  that  case  ;  and  the 
single  question,  I  am  to  ask  myself,  is,  whether  it  is  perfectly  clear 
beyond  possibility  of  doubt  in  any  reasonable  mind,  that  he  could 
not  have  meant  these  words  to  be  restrictive ;  for  if  he  could  possi- 
bly so  mean,  in  favor  of  an  heir  at  law  I  am  not  at  liberty  to  in- 
dulge in  any  conjecture.  I  have  looked  into  the  Register's  Book 
(3)  as  to  that  case :  and  the  report  is  perfecdy  correct.  The  man- 
ner in  which  it  is  stated  in  the  Register's  Book,  pretty  nearly  agrees 
with  the  report  in  all  the  material  points.  It  was  a  very  strong  case 
for  the  Court  to  indulge  itself  by  including  what  was  not  surrendered 
from  the  nature  of  the  premises :  they  were  all  the  same  tenement : 
but  a  gateway  and  out-offices  were  in  another  manor.  Those  being 
part  of  the  same  premises  and  in  the  same  tenure,  it  is  as  strong  a 
case,  as  I  can  well  state.  The  question  was  the  same  as  in  this  case ; 
whether  the  parenthesis,  which  appears  to  me  little  more  than  an 
allegation,  was  to  be  taken  as  restrictive.     If  he  had  named  the 

(1)  Post,  HUls  V.  Doimton,  vol.  v.  557. 

(2)  Post,  Blunt  v.  ClUherow,  voL  x.  569,  and  the  note,  591. 
3)  A.  1739,  foL  317;  A.  1743,  fol.  145. 
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preoiisesy  and  then  said  '<  which  I  have  surrendered,"  &c.  a  mistake 
as  to  that  circumstance,  provided  it  was  clear  what  he  meant,  would 
not  have  defeated  it.  That  was  a  most  solemn  decision,  having 
been  three  times  before  the  Court.  An  injunction  had  been  ob- 
tained for  want  of  an  answer.  In  the  Register's  Book  the  devise  is 
thus  stated  from  the  answer  of  the  customary  heir,  <<  All  his  lands  and 
tenements  freehold  and  copyhold  in  possession  and  reversion  and 
elsewhere  in  the  County  of  Middlesex,  and  which  copyhold  lands 
he  had  surrendered  to  the  use  of  his  will."  These  words  certainly 
are  not  accurate  ;  for  there  is  nothing  for  "  elsewhere  "  to  refer  to ; 
and  I  rather  think,  those  in  the  Report  are  more  accu- 
rate ;  but  it  satisfies  me,  *  that  they  are  pretty  much  the  [*  194] 
same  as  in  the  report.  It  is  stated  from  the  same  answer, 
that  upon  the  motion  to  dissolve  the  injunction  it  appeared,  that  the 
testator  had  devised  such  of  his  copyhold  lands,  as  he  had  sur- 
rendered to  the  use  of  his  will ;  and  that  the  premises  holden  of 
the  manor  of  Sutton  Court  had  never  been  surrendered  to  the  use 
of  his  will ;  and  therefore  the  Court  dissolved  the  injunction.  The 
same  question  therefore  came  on  upon  that  motion  and  at  the  hear- 
ing ;  and  there  was  a  re-hearing.  Every  argument,  that  could  apply 
in  that  case,  applies  to  this.  It  was  not  necessary  to  consider  the 
parenthesis  as  more  than  assertion.  It  seems  to  me  enough  to  say, 
it  may  operate  as  a  restriction.  A  testator  shall  not  be  supposed 
to  pass  what  he  cannot  pass.  If  he  had  said  all  his  copyhold  lands, 
I  must  have  taken  it,  that  he  meant  whether  surrendered  or  not : 
but  upon  this  description  it  is  at  least  doubtful,  whether  he  meant 
to  pass  this.  Fortified  by  this  case  I  cannot  say  I  am  satisfied,  that 
he  has  given  any  but  such  as  were  surrendered.  I  have  looked  into 
the  three  cases  cited  before  Lord  Hardwicke.  In  that  in  Hobart 
there  is  a  great  deal  of  learning  upon  this  very  point.  That  con- 
sists not  only  of  the  principal  case,  but,  as  is  usual  in  that  book,  of 
a  variety  of  cases  argued  upon ;  and  the  result  of  all  is,  that  if  a 
videlicet  is  repugnant  to  what  has  gone  before,  it  shall  be  rejected  ; 
but  if  it  can  be  reconciled  and  made  restrictive,  it  shall  be  so :  thus 
where  land  in  the  occupation  of  Thomas  Cotton  is  given  ;  and  the 
testator  has  none  in  his  hands,  but  had  lands  in  the  hands  of  Robert 
Cotton,  they  shall  pass :  otherwise  the  devise  would  be  totally  frus- 
trated. I  agree  to  that ;  which  would  apply  here,  if  the  testator 
had^no  copyhold,  that  was  surrendered ;  upon  which,  I  understand, 
Rumbold  v.  Rumbold  turned  entirely.  Lord  Hardwicke  seems  to 
think,  the  case  in  March  went  entirely  upon  the  ground  of  to- 
tally frustrating  the  devise.  Upon  the  whole,  if  Lord  Hardwicke 
was  right,  as  I  think  he  was,  there  is  not  suflScient  to  warrant  me 
in  saying,  it  is  apparent,  the  testator  meant  to  pass  this  copyhold 
estate.     Therefore  it  descends  to  the  heir. 

Upon  the  second  point  it  was  not  strenuously  argued,  that  the 
heir  could  be  entitled  to  take  both  under  the  will  and  the  copyhold 
estate,  that  was  entailed.  It  is  clear,  the  testator  intended  to  pass 
the    entailed  copyhold;    therefore   upon  the   common    doctrine, 
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rule,  that  where  costs  are  payable  out  of  a  fund,  there  may  be  a 
revivor  for  them.  In  EdgUl  v.  Bratm  (I),  23d  July,  1732,  the  de* 
cree  was  not  enrolled :  but  Lord  King  laid  aside  the  idea,  that  to 
constitute  the  demand  by  the  representative  of  the  Plaintiff  for  the 

costs  taxed  enrolment  was  necessary.  The  Master  had 
[*  197]     *made  his  report.     It  was  held,  that,  whether  the  decree 

was  enrolled,  or  not,  it  should  have  the  same  effect,  as  a 

Sdgment  at  law  would  have ;  and  the  revivor  was  proper.  Lord 
ardwicke  in  White  v.  Hayward  (2)  followed  this  upon  the  same 
ground  as  Lord  King's.  There  the  Defendant  was  in  execution  for 
the  costs :  the  Plaintiff  died ;  and  the  Defendant  applied  to  be  dis- 
charged :  Lord  Hardwicke  held,  that  the  right  to  the  costs  did  not 
die:  but  as  it  was  objected  for  the  Defendant,  that  there  might  or 
might  not  be  a  revivor,  he  made  an  order,  that  the  representative 
should  revive  within  a  certain  time ;  and  if  she  did  not,  the  Defend- 
ant should  be  discharged :  but  he  aUowed  the  revivor.  In  Blower 
V.  Morret,  23d  April,  1754  (3),  costs  decreed  out  of  the  estate  were 
held  to  be  a  lien  upon  it,  though  the  party,  to  whom  they  were 
awarded,  died ;  and  it  was  held,  that  they  might  be  recovered ;  and 
it  was  only  necessary  to  bring  the  party  before  the  Court. 

There  are  many  other  determinations  by  Lord  Hardwicke  and 
Sir  Thomas  Clarke  upon  the  same  ground,  that  where  costs  are  pay- 
able out  of  the  estate,  they  are  not  lost  by  the  abatement.  Price  v. 
Htmphrey  (4),  17th  July,  1766,  before  Lord  Camden,  is  exactly  a 
parallel  case  to  this  before  me.  The  bill  was  to  set  aside  deeds  for 
fraud ;  which  was  decreed  with  costs.  The  revivor  was  only  for  the 
costs,  the  Plaintiff  being  dead.  The  deeds  had  been  delivered  up. 
A  demurrer  was  put  in  upon  the  ground,  that  the  costs  were 
not  taxed.  Lord  Camden  over-ruled  the  demurrer ;  as  the  deeds 
were  set  aside  for  fraud  ;  and  held,  that  the  costs  should  be  paid. 
There  was  a  demurrer  in  this  cause,  which  I  over-ruled  upon  a  pcMQt, 
that  lias  nothing  to  do  with  this  question ;  it  did  not  appear  upon  the 
bill,  that  the  deeds  had  been  delivered  up.  The  answer  now  puts 
an  end  to  that  by  stating,  that  all  the  decree  has  been  executed.  In 
a  late  case  before  Lord  Thurlow  the  Master  had  taxed  the  costs ; 
but  the  Plaintiff  died,  before  the  report  was  signed.  Lord  Thurlow 
ordered  the  Master  to  sign  his  report.  Signing  the  report  is  the  last 
act  in  Court,  like  a  judgnient  at  law ;  but  Lord  Thurlow  held,  the 
representative  was  entitled  to  his  costs.  I  mention  this  more  partic- 
ularly, because  there  was  a  case  before  Lord  Bathurst,  Askew  v. 
Tovmsherid  (5),  in  which  the  proceedings  before  the  Master  had 
gone  a  considerable  length.  The  bill  was  for  an  injunction  to  stay 
proceedings  at  law.  I  think,  it  was  upon  some  leases  at  Totten- 
ham; Alderman  Townshend  had  taken  an  advantage  under  the 


(1)  1  Dick.  62. 

(2)  2Ve8.461;  1  DicL  17a 
{3)3Atk.772;  1  Dick.  254. 

(4)  1  Dick.  381. 

(5)  2  Dick.  471. 
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leases,  after  houses  were  built,  to  which  this  Court  thought  he 
had  no  right.  A  perpetual  injunction  was  granted  with  costs 
against  the  Defendant;  and  a  demurrer  was  put  in  to  a  bill  of 
reirivor  upon  the  Plaintiff's  death ;  and  the  demurrer  was  allowed 
upon  a  recent  authority  in  the  Exchequer.  This  case  was  cited 
to  Lord  Thurlow;  who  thought  it  not  fit  to  be  followed:  and 
gave  the  costs  by  directing  the  Master  to  sign  his  report ;  which, 
if  it  had  been  done,  would  have  brought  it  up  to  the  case  of  a 
judgment  at  law. 

Upon  this  course  of  authorities,  setting  aside  the  matter  of  form, 
which  does  not  apply  to  this  Court,  whether  the  costs  are  a  duty,  or 
not,  I  think,  it  is  fairly  open.  The  Court  had  created  that  duty. 
The  Court  has  determined,  that  the  Plaintiff  had  a  good  equitable 
title,  as  he  certainly  had  a  good  legal  title,  to  have  these  deeds  set 
aside.  This  Court  having  directed  the  trial,  the  party  having  prop- 
erly sought  his  relief  here,  which  I  suppose  he  was  obhged  to  do 
from  not  being  able  to  give  evidence  at  law,  and  prevailing  in  both 
cases,  it  would  be  very  hard,  if  all  the  expense  of  the  recovery 
should  be  entirely  lost.  That  case  before  Lord  Camden  cannot  be 
distinguished  from  this.  If  there  upon  the  ground  of  a  duty,  which 
ought  to  be  discharged  by  the  Defendant,  the  Plaintiff 's  represent- 
atives had  by  the  judgment  a  vested  right  to  recover  the  costs,  there 
can  be  no  reason  for  me  not  to  follow  thai,  and  establish  it  so  far  at 
leaE^t,  that  where  the  Plaintiff  dies  after  a  judgment  for  costs,  though 
not  taxed  at  his  death,  he  may  by  a  decree  for  revivor  have  those 
costs.  When  the  case  occiu^  of  an  abatement  by  the  death  of  the 
Defendant,  as  to  which  I  determine  nothing,  it  will  then  be  fit  to 
consider,  whether  the  inconvenience  of  drawing  the  account  of  as- 
sets in  this  Court  will  prevail  against  the  principle,  that  seems  very 
just  and  very  fit  to  be  followed. 

See,  onle,  the  notes  to  S.C.  2  V.  3ia 
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The  peiBonal  property  of  an  intestate,  wherever  situated,  must  be  distributed  by 
the  law  of  tne  country,  where  his  domicil  was ;  which  is  prima  facie  the  place 
of  his  residence :  but  that  may  be  rebutted  and  supported  by  circumstances,  (a) 

George,  late  Marquis  of  Annandale,  died  in  1792,  intestate,  with- 
out issue  and  a  lunatic.     The  question,  upon  which  these  causes  were 

(a)  The  universal  doctrine,  now  recognized  by  the  common  law,  although  for- 
merly much  contested,  is,  that  the  succession  to  personal  property  is  governed  ex- 
clusively by  the  law  of  the  actual  domicil  of  the  intestate  at  the  time  of  his  death. 
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instituted,  was,  whether  his  personal  property,  which  was  very  con- 
siderable, should  be  distributed  according  to  the  law  of 
[*199]  *  England  or  of  Scotland.  Sir  Richard  Johnstone  Vanden 
Bempde  and  Charles  Johnstone,  half  brothers  of  the  Mar- 
quis on  the  side  of  his  mother,  and  Lady  Christian  Graham,  only 
surviving  issue  of  Henrietta,  late  Countess  of  Hopetoun,  half  sister 
of  the  Marquis  on  the  side  of  his  father,  were  his  next  of  kin  by  the  law 
of  England  ;  and  Lady  Christian  Graham  alone  was  entitled  by  the 
law  of  Scotland.  The  material  facts  were  these.  William,  Mar- 
quis of  Annandale,  in  1718,  his  first  wife  having  died  in  1716,  mar- 
ried the  daughter  of  Vanden  Bempde ;  and  by  her  had  two  sons 
George  and  John.  He  was  one  of  the  sixteen  peers  elected  to  rep- 
resent the  peerage  of  Scotland.  After  his  second  marriage  he  never 
returned  to  Scotland ;  but  hved  at  Whitehall  and  Ashted  in  houses 
which  he  rented.  He  died  at  Bath  in  1721.  Upon  the  death  of 
.his  eldest  son  James,  in  1730,  George,  his  eldest  son  by  the  second 
marriage,  succeeded  to  the  title.  He  was  bom  in  1720  at  his  fath- 
er's house  in  London.  He  continued  there,  till  he  was  sent  to  Eton  ; 
where  he  remained  till  1734 ;  except  in  the  vacation ;  when  he 
visited  his  mother  in  London.  Leaving  Eton'  he  went  abroad,  and 
continued  abroad  in  different  places  till  1738 ;  when  he  returned  to 
London  ;  whence  in  a  few  days  he  went  to  Scotland.  He  contin- 
ued t!iere  a  little  more  than  a  month ;  then  returned  to  London ; 
remained  there  about  two  months ;  and  then  went  abroad.  He 
continued  abroad  in  different  places  till  December  1739 ;  when  he 
returned  to  England  ;  and  he  remained  in  London  till  April,  1740. 
Then  he  went  to  Scotland.  The  beginning  of  October  he  returned 
to  England.  In  May,  1741,  he  again  went  to  Scotland:  he  return- 
ed to  England  about  the  middle  of  July  ;  and  in  January,  1742,  he 

It  is  of  no  consequence,  what  is  the  country  of  the  birth  of  the  intestate,  or  of 
his  former  domicil,  or  what  is  the  actual  situs  of  the  personal  property  at  the  time 
of  his  deathi;  it  devolves  upon  those,  who  are  entitled  to  take  it,  as  heirs  or  dis- 
tributees, according  to  the  law  of  his  actual  domicil  at  the  time  of  his  death.  Story, 
Conflict  of  Laws,  §  481,  where  the  various  authorities,  both  in  the  common  law, 
and  other  systems  of  jurisprudence,  are  carefully  collected  and  analysed.  Harvey 
V.  Richards,  1  Mason,  418 ;  Holmes  v.  Remsen,  4  Johns.  Ch.^460 ;  S.  C.  20  Johns. 
229;  DtCouche  v.  Savatier^  3  Johns.  Ch.  190;  ShuUz  v.  Pidver,  3  Paige,  182; 
DeSohty  v.  DtLaistrie,  2  Harr.  &  Johns.  193. 

As  to  what  constitutes  the  domicil,  see  Stoiy,  Conflict  of  Laws,  §  46,  47,  48w 
The  place  where  a  married  man^s  family  resides  is  generally  to  be  deemed  his 
domicil.  But  the  presumption  may  be  controlled  by  other  circumstances ;  for  if 
it  is  a  place  of  temporary  establishment  only  for  his  family,  or  for  transient  ob- 
jects, it  will  not  be  deemed  his  domicil.  Ibid ;  Pothier,  Coutumes  d*OrIeans,  ch. 
1,  art  15 ;  Harvard  College  v.  Gore,  5  Pick.  370.  Foreigners  who  reside  in  a 
country  for  permanent  or  indefinite  purposes,  animo  manendi,  are  treated  univer- 
sally as  inhabitants  of  that  country.  Vattel,  Lib.  1,  ch.  19,  §  213.  But  a  national 
character,  acquired  in  a  foreign  country  by  residence,  changes,  when  the  party 
has  left  tlie  country  animo  non  revaiendit  and  is  on  his  return  to  the  country, 
where  he  had  his  antecedent  domicil.  And  especially  if  he  be  in  itinere  to  his 
native  country  with  that  intent,  his  native  domicil  revives,  while  he  is  yet  in  tran- 
situ ;  for  the  native  domicil  easily  reverts.  Story,  Confl.  §  48 ;  The  Venus^  8 
Cranch,  278;  The,  Frances,  lb.  335;  The  Indian  Chief,  3  Rob.  12;  The  Friend- 
sekafl,  3  Wheaton,  14. 
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went  abroad.  In  November  he  returned  to  England :  and  remain- 
ed there  till  December,  1743 ;  except  that  he  was  in  Paris  a  fort- 
night or  three  weeks  in  that  year.  In  December,  1743,  he  went 
abroad.  In  the  middle  of  April,  1744,  he  returned  to  England ; 
and  remained  there  till  his  death.  In  1747  a  commission  of  lunacy 
issued  against  him ;  and  he  was  found  a  lunatic  from  December 
1744.  By  the  will  of  his  maternal  grandfather  Vanden  Bempde  a 
very  narrow  allowance  was  given  to  the  Marquis  and  his  brother, 
till  they  should  attain  the  age  of  twenty-three ;  and,  after  either 
had  attained  that  age,  the  trustees  were  directed  to  settle  the  estates 
upon  such  of  them,  as  they  should  think  fit,  and  his  heirs  male ;  and 
in  default  of  appointment  they  were  devised  to  Marquis  George  and 
his  issue  male  in  strict  settlement,  with  several  remainders 
over.  The  *  trustees  making  no  appointment,  the  Mar-  [*  200] 
quis  became  entitled  under  that  will  to  the  estates  devised, 
including  Hackness  Hall  in  Yorkshire  and  a  house  in  Pall  Mall. 
He  did  not  become  possessed  of  property  in  Scotland  till  1733  or 
1734,  after  a  long  litigation  with  the  Hopetoun  family  upon  the  ef- 
fect of  a  settlement  by  Marquis  James.  The  journey  of  Marquis 
George  to  Scotland  in  1741  was  for  the  purpose  of  procuring  his 
brother  to  be  elected  member  of  parliament  for  the  boroughs  near 
his  estate  :  upon  the  two  other  occasions  he  went  on  visits  to  his 
mother  and  others.  He  lived  in  lodgings  and  ready  furnished 
houses  on  account  of  his  narrow  income. 

A  great  deal  of  evidence  from  the  Marquis's  letters  was  produced 
to  show  his  preference  of  the  one  country  to  the  other.  The  argu- 
ments, which  took  up  the  greater  part  of  Hilary  Term,  went  very 
much  at  large  into  the  learning  of  the  civil  law  as  to  the  domicil  of 
the  Marquis  and  his  father.  Brvce  v.  Bruce,  Lashley  v.  Hogg,  and 
Balfour  v.  Scott  (1),  all  before  the  House  of  Lords,  were  cited. 

Lord  ^OftpriF'  '^°  [I ^^ghboroughI.  The  great  value  of  the 
property  and  the  consideration  of  tne  parties  produced  in  this  case 
a  la^e  field  of  argument ;  and  I  am  much  obliged  to  the  Bar  for 
their  great  ingenuity,  and  the  great  research,  they  made.  I  do  not 
recollect  ever  to  have  heard  with  more  satisfaction  an  argument  car- 
ried on  upon  any  point.  I  do  not  go  into  the  detail  of  it ;  not  from 
any  disrespect  to  it,  or  any  idea,  that  the  points  do  not  deserve  to 
be  stated,  and  to  receive  such  answer  as  might  occur  to  me  to  give 
them  :  but  all  questions  of  succession  are  in  their  nature  questions 
of  positive  law  ;  and  if  the  argument  had  raised  a  doubt  in  my  mind, 
and  I  were  not  inclined  to  follow  the  rule,  that  has  prevailed  in 
other  cases,  I  am  bound  by  repeated  decisions  in  the  House  of  Lords 
to  make  the  decree,  I  intend  to  make  ;  that  the  Marquis  had  that 
domicil  in  England,  that  decides  upon  the  succession  to  his  personal 
property,  and  carries  the  distribution  according  to  the  law  of  Eng- 
land. The  point  has  been  established  in  the  cases  in  the  House  of 
Lords,  which,  if  it  was  quite  new  and  open,  always  appeared  to  me 

(1)  Stated  in  SomerviUe  v.  Lord  SomervilU.  post,  vol.  v.  750 ;  6  Bro.  P.  C.  550, 
577;7Bro.P.C.  56a 
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to  be  susceptible  of  a  great  deal  of  argument :  whether  in  the  case 
of  a  person  dying  intestate,  having  property  in  different  places  and 
subject  to  different  laws,  the  law  of  each  place  should  not  obtain  in 

the  distribution  of  the  property  situated  there.  Many 
f*  201]     *  foreign  lawyers  have  held  that  proposition.     There  was 

a  time,  when  the  Courts  of  Scotland  certainly  held  so. 
The  judgments  in  the  House  of  Lords  have  taken  a  contrary  course ; 
that  there  can  be  but  one  law :  they  must  fix  the  place  of  the  dom* 
icil ;  and  the  law  of  that  country,  where  the  domicil  is,  decides, 
wherever  the  property  is  situated.  That  I  take  to  be  the  fixed  law 
now.  The  Court  of  Session  has  conformed  to  those  decisions  ;  ac- 
cording to  which  the  Courts  of  Great  Britain,  both  of  Scotland  and 
England,  are  bound  to  act. 

The  question,  what  was  the  domicil,  has  been  with  regard  to  Lord 
Annandale  established  upon  a  very  few  propositions.  Born  in  this 
country  :  educated  in  this  country  :  this  country  was  the  seat  of  his 
expectations  for  the  greater  part  of  his  life ;  reckoning  his  life  to 
terminate  at  the  period  of  his  lunacy.  During  the  greater  part  of 
that  period  he  had  no  expectations  of  fortune,  settlement,  or  estab- 
lishment, any  where  but  in  this  country,  according  to  the  disposition 
his  maternal  grand-father  made  in  his  favor.  The  habit  of  bis  edu- 
cation carried  him  abroad  at  an  early  period.  Returned,  he  never 
had  a  residence  in  Scotland.  He  never  was  there  at  any  period 
with  a  fixed  purpose  of  remaining.  His  existence  there  was  purely 
a  purpose  of  either  visit  or  business ;  and  both  circumscribed  and 
defined  in  their  time.  Wherever  he  had  a  place  of  residence,  that 
could  not  be  referred  to  an  occasional  and  temporary  purpose,  that 
is  found  in  England,  and  no  where  else.  I  am  not  clear,  that  the 
period  of  his  lunacy  ia  totally  to  be  discarded.  But  I  will  take  him 
to  have  died  then.  For  the  greater  part  of  the  period  previous  to 
that  he  was  fixed  in  this  country  ;  and  fixed  by  all  those  ties,  that 
describe  a  settled  residence,  and  distinguish  it  from  that,  which  is 
temporary  and  occasional. 

The  argument  then  rests  upon  the  domicil  of  his  father.  In  the 
first  place,  that  question,  what  was  the  domicil  of  his  father,  is  of 
itself  a  question,  I  am  not  called  upon  to  decide  ;  and  I  am  by  no 
means  prepared  to  adopt  the  proposition,  that  his  father  should  be 
considered  as  having  had  a  domicil  in  Scotland.  In  the  latter  part  of 
his  life  his  domicil  de  facto  was  unquestionably  in  England.  During 
the  latter  part  of  it,  and  from  an  epoch  remarkable  enough,  when 
contracting  a  second  marriage,  and  forming  a  neW  family,  all  the 
circumstances  of  his  family  at  that  period  point  much  more  to  Eng- 
land than  to  Scotland.  The  question  of  domicil  prima  facU  is 
much  more  a  question  of  fact  than  of  law.     The  actual  place,  where 

he  is,  is  prima  facie  to  a  great  many  given  purposes  his 
[*202]     domicil.     You  *  encounter  that,  if  you  show,  it  is  either 

constrained,  or  from  the  necessity  of  his  affairs,  or  transi- 
tory ;  that  he  is  a  sojourner  ;  and  you  take  from  it  all  character  of 
permanency.     If  on  the  contrary  you  show,  that  the  place  of  his 
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residence  is  the  seat  of  his  fortune  ;  if  the  place  of  his  birth,  upon 
which  I  lay  the  least  stress  ;  but  if  the  place  of  his  education,  where 
he  acquir^  all  his  early  habits,  friends  and  connexions,  and  all  the 
links,  that  attach  him  to  society,  are  found  there  ^  if  you  add  to 
that,  that  he  had  no  other  fixed  residence  upon  an  establishment  of 
his  own,  you  answer  the  question  ;  which  would  be,  where  does  he 
reside  ?  In  London.  Is  that  his  domicil  ?  It  is  ;  unless  you  show, 
that  is  not  the  place,  where  he  would  be,  if  there  was  no  particular 
circumstance  to  determine  his  position  in  some  other  place  at  that 
period.  In  this  case  every  thing  leads  one  to  conclude,  that  the 
place,  where  Lord  Annandale  is  found,  is  the  place,  where  he  would 
be,  no  occasion  taking  him  to  any  other  place.  When  that  is  fixed, 
and  you  have  found  all  the  circumstances,  that  give  a  character  of 
permanency  to  that  place,  where  he  really  is,  it  is  in  vain  to  inquire, 
where  was  his  father's  domicil. 

The  case,  last  determined  in  the  House  of  Lords,  is  the  case  of 
Sir  Charles  Douglas  (1).  I  particularly  had  the  benefit  of  hearing 
all  the  arguments  so  well  pressed  in  this  cause  and  also  at  the  Bar 
of  the  House  in  that.  It  fell  to  my  share  to  pronounce  the  judg- 
ment :  but  it  was  much  more  formed  by  Lord  Thurlow  and  settled 
in  concert  with  him :  the  general  course  of  the  reasoning  he  ap- 
proved. It  was  one  of  the  strongest  cases ;  for  there  was  first  a  de- 
termination of  the  Court  of  Session  upon  the  point.  Great  respect 
was  due  to  that.  They  had  determined  the  point.  The  judgment 
was  reversed.  It  came  before  the  House  with  all  the  respect  due  to 
the  Court  of  Session  upon  the  very  point,  and  under  circumstances, 
that  afiected  the  feelings  of  every  one  ;  for  the  consequences  of  the 
judgment,  the  House  of  Lords  found  themselves  obliged  to  give, 
were  harsh  emd  cruel.  If  the  particular  circumstances,  raising  very 
just  sentiments  in  every  mind,  could  prevail  against  the  uniformity 
of  rule,  it  is  so  much  the  duty  of  Courts  of  Justice  to  establish,  there 
could  be  no  case,  in  which  the  feelings  would  have  led  one  farther. 
Lord  Annandale's  case  is  not  near  so  strong.  The  habits  of  Sir 
Charles  Douglas  were  military.  He  had  no  settled  property.  His 
life  had  been  passed  in  very  different  parts  of  the  world.  If  the 
consideration  of  his  original  domicil  could  have  had  the  weight,  that 
is  attempted  in  this  case,  it  would  have  had  much  more 
there;  for  there  was  less  *of  positive  fixed  residence  [*203] 
there  than  in  this  case.  At  one  time  he  was  in  Russia  ;  at 
another  in  Holland  ;  and  in  a  fixed  situation  as  commander  of  a  ship 
in  the  Russian  and  Dutch  service.  His  activity  rendered  him  not 
much  settled  any  where.  It  was  necessary  to  take  l;im  where  he 
was  found.  The  cause  had  this  additional  circumstance,  that  he 
happened  to  die  in  Scotland,  the  place  of  his  birth  :  but  undoubt- 
edly he  went  there  for  a  very  temporary  purpose ;  a  mere  visit  to 
his  family,  when  going  to  take  a  command  upon  the  American  ser- 

(1)  Ommaney  v.  Binghanif  stated  in  SomarvUk  v.  Lord  SomervQUf  pott,  vol.  v. 
75a 
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vice.  That  is  so  strong  a  case,  that  it  makes  it  rather  improper  in 
me  to  have  said  so  much.  Dismiss  the  bill  of  Lady  Graham  ;  tax 
all  the  parties  their  costs ;  emd  let  the  distribution  be  according  to 
the  prayer  of  the  other  bill  (1). 

1.  Th£  succession  to  the  perBonal  property  of  intestates  is  to  be  regulated  by 
the  law  of  that  country  of  which  they  were  domiciled  inhabitants  at  me  time  of 
their  decease ;  the  lex  loci  ret  dUB  only  prevails  when  an  intestate  had  no  domicil. 
SoiMTvilU  V.  Lord  SomarvUU,  5  Ves.  786,  791 ;  Pvpon  v.  Pipon,  AmbL  27 ;  &  C. 
Ridff.  172;  Bum  v.  CoU,  AmbL  416;  CvMng\,  Tftomton,  2  Addams,  15.  When 
the  question  of  domicil  is  brought  before  our  English  courts,  (which  is  but  rarely,) 
the  writings  of  foreign  jurists  are  commonly  resorted  to,  as  afibrding  principles  of 
decision.  PoUingcr  v.  fVightnum,  3  Meriv.  79.  The  cases  in  our  own  courts 
have,  principally ,\risen  wiui  respect  to  natives  of  Scotland.  Brodie  v.  Barry^ 
2  Ves.  &  Bea.  131.  And  the  contests  on  this  subject  have  originated  in  the  dif- 
ferent effect  of  the  law  of  England  and  that  of  Scotland,  as  to  the  distribution  of 
an  intestate's  personalty  ;  the  primary  applicability  of  such  property,  according 
to  English  law,  being  to  the  payment  of  an  intestate's  debts  of  every  description; 
whilst,  according  to  the  Scotch  law,  the  real  estate  of  an  intestate  debtor  is  the 
primary  fund  for  the  payment  of  any  heritable  bonds  granted  by  him.  Balfour  ▼. 
i^cottf  and  Drummond  v.  Dnimmondy  stated  in  2  Ves.  &.  Bea.  131.  And  see  Mcargh 
v.  Hutchinson,  2  Bos.  &  Pull.  230. 

2.  When  it  was  intimated,  above,  that  the  succession  to  an  intestate's  person- 
alty must  depend  on  the  laws  of  the  country  in  which  he  was  domiciled  at  his 
death ;  this  is  not  to  be  understood,  (in  an  unqualified  sense,  at  all  events,)  as 
applicable  to  British  subjects,  except  where  the  domicil  of  such  parties  at  the  tune 
of  their  death  was  in  some  part  of  the  British  dominions,  or  the  dependencies 
thereof:  there  would  be  great  difficulty  in  maintaining,  that  a  British  subject  might 
shift  his  forum  originiSf  for  a  foreign  domicil:  it  may^  be  doubted,  whether  a 
British-bom  subject  can  be  allowed  so  far  exuert  patriam  as  to  select  a  foreign 
domicil  in  complete  derogation  of  his  British ;  and  nothing  but  such  complete 
renunciation  of  his  country  can  render  any  property  left  by  him  in  this  country 
liable  to  distribution  according  to  any  foreign  law.  Curling  v.  7%>mion,  2  Addams, 
17, 19.  [But  the  doctrine  has  been  since  fully  established,  that  the  law  of  the 
actual  foreign  domicil  of  a  British  subject  is  exclusively  to  govern  in  relation  to 
his  testament  of  personal  property,  as  it  would  in  the  case  of  a  mere  foreigner. 
Stanley  v.  Barnes,  3  Hagg.  Eccles.  373-465 ;  Moore  v.  Davell,  4  ib.  346, 354.  The 
same  doctrine  is  now  as  firmly  established  in  the  United  States.  Desthats  v.  Ber- 
quiers,  1  Binney,  336 ;  Holmes  v.  Remsen,  4  Johns.  Ch.  460 ;  Harvey  v.  RithardSj 
1  Mason,  381,  and  cases  cited,  p.  408,  note ;  Story,  Conflict  of  Laws,  §  467,  468.] 
And  although  where  the  question  relates  to  two  domicils,  either  of  which,  as  beinff 
both  British,  the  deceased  was  free  to  elect,  there  the  original  domicil  may  be  held 
to  be  shifted;  yet  this  cannot  be  done,  even  in  such  a  case,  until  the  party  has  not 
only  acquired  another  domicil,  but  has  manifested,  and  carried  into  execution,  an 
intention  of  abandoning  his  former  domicil,  and  taking  another  as  his  solp  domicil. 
SomervUle  v.  Lord  SomervilUy  5  Ves.  787.  A  new  domicil,  however,  when  once 
established,  is  not  lost  by  mere  abandonment  Munroe  v.  Douglas,  5  Mad.  40.5 ; 
Bruce  v.  Bruce,  2  Bos.  &  Pull.  231,  in  note. 

3.  From  Mr.  Forrester's  ms.  it  appears  that,  in  the  case  of  Lady  How  v.  Count 
Kilmansegt  decided  in  E.  T.  25  Geo.  II.  (A.  D.  1752,)  upon  a  question  arising  as  to 
a  codicil  of  the  Countess  of  Darlington's  will,  made  at  Hanover,  whereby  she  dis- 

red  of  5,000Z.,  South  Sea  annuities ;  it  was  laid  down  as  a  general  distinction 
^  Lord  Hardwicke,  that  if  a  foreifi^ner,  living  abroad  and  having  a  personal  estate 
in  England,  makes  a  universal  heir  or  residuary  legatee,  giving  eiuier  the  whole 
or  the  residue  of  such  estate  to  be  settled  acconding  to  a  foreign  law,  the  Court  of 
Chancery  here  will  not  prevent  the  executor  from  getting  the  estate  which  may  be 

(1)  Thorpe  v.  Waikins,  2  Ves.  .35.  In  tiiis  case  Lord  Hardwicke  observes,  that, 
if  the  disposition  of  the  property  was  to  depend  upon  the  locality,  it  would  have 
the  mischievous  consequence  of  deterring  foreigners  from  dealing  in  the  English 
funds. 
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in  England^  in  order  to  transmit  it  abroad.  But  if  he  gives  a  specific  thing,  as  a 
leasehold  estate,  or  South  Sea  annuities,  to  a  particular  legatee  for  life  or  years, 
making  farther  limitations  of  the  estate  so  bequeathed,  which  limitations  are  void 
by  the  law  of  England,  though  good  by  the  law  of  the  country  in  which  the  will 
is  made,  the  En^sh  Court  of  Chancery  will  lend  no  assistance  to  cany  such 
limitations  into  enect 


M'KENNY  V.  EAST  INDIA   COMPANY. 
[1796,  July  12.] 

To  entitle  the  widow  of  an  officer  in  the  East  India  Company's  service*  to  Lord 
Clive's  bounty,  the  marriage  must  have  taken  place,  before  he  retired  from  the 
service. 

To  entitle  the  widow  of  an  officer  in  the  army  to  the  pension  from  ^vemment,  the 
marriage  must  have  taken  place,  before  he  retired  from  the  service,  [p.  204,] 

By  deed,  dated  in  1770,  reciting  a  legacy  given  by  Meet  Ma- 
hommed  Jaffier  Cawn  to  Lord  Clive,  and  that  Lord  Clive  being 
zealous  for  the  prosperity  of  the  Company,  and  considering,  that  an 
establishment  of  a  provision  for  such  of  the  officers  and  private  men 
in  the  Company's  service,  as  should  be  disabled  by  war,  age,  or  dis- 
ease contracted  during  their  service,  would  tend  to  induce  fit  per- 
sons to  enter  into  the  service,  and  encourage  the  bravery  of  the 
troops,  proposed  to  the  Court  of  Directors  to  appropriate  the  inter- 
est of  the  said  legacy  for  the  support  of  a  certain  number  of  officers 
and  private  men,  who  from  wounds,  length  of  service,  or  disease 
contracted  during  service,  are  unable  or  unfit  to  serve,  and  whose 
fortunes  are  too  scanty  to  afibrd  the  officers  a  decent,  and  the  pri- 
vate men  a  comfortable,  subsistence ;  and  also  to  make  some  provi- 
sion for  the  widows  of  such  officers  and  private  men  as  would  have 
been  entitled  to  the  said  bounty,  or  whose  husbands  should  have 
lost  their  lives  in  the  service ;  and  reciting  a  gift  of  a  farther  sum  by 
the  present  Nabob,  it  was  agreed,  that  the  Court  of  Directors  should 
be  perpetual  trustees  to  dispose  of  the  interest  of  the  said  fund,  to 
and  among,  and  for  the  relief  and  maintenance  of  Europe- 
an officers  and  soldiers*,  *  who  shall  become  invalids  or  su-  [*204  ] 
perannuated  in  the  said  United  Company's  service,  and  of 
their  widows,  and  also  the  widows  of  such  officers  and  soldiers,  as 
shall  die  in  the  said  United  Company's  service,  in  the  shares,  divi- 
dends, and  proportions  following,  &c. 

Colonel  M'Kenny  entered  the  Company's  service  in  1760.  In 
1789  he  retired  from  the  service,  being  held  a  proper  object  of  Lord 
Clive's  bounty  by  wounds  and  disease :  and  he  received  an  annual 
pension  of  2^8/.  under  the  trust.  He  married  in  1790;  and  died 
in  1791.  The  bill  was  filed  by  his  widow,  claiming  the  benefit  of 
the  trust.  The  Master  op  the  Rolls  [Sir  Richard  Pepper 
Arden]  sitting  for  the  Lord  Chemcellor,  had  dismissed  the  bill.  It 
came  on  for  a  rehearing. 

Lord  Chancellor  [Loughborough].     Itw*ould  be  extremely  in- 
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convenient,  if  the  claims  on  this  Fund  should  be  productive  of  suits 
in  Equity ;  but  I  am  of  opinion  upon  the  view  of  this  deed,  it  would 
be  a  gross  breach  of  trust,  and  prejudicial  to  the  objects  of  the 
charity,  if  the  Company  were  to  pay  this  pension  to  the  PlaintifT. 
It  is  exactly  in  analogy  to  the  provision  made  by  Government  for 
the  widows  of  officers  of  the  army.  It  would  be  perfectly  against 
the  original  purpose  of  that  charity,  that  the  widow's  pension  should 
be  paid  to  a  widow  married  after  retiring  from  the  service.  What- 
ever argument  may  be  made  upon  the  recital,  I  think,  the  deed  is 
very  cautiously  and  properly  expressed.  The  marriage  must  have 
been  contracted  in  the  time  of  the  service.  It  would  be  a  deviation 
from  aU  the  purposes  of  the  trust  for  him,  after  retiring  from  the 
service',  to  marry  in  order  to  make  a  pension  to  the  injury  of  the 
proper  objects  of  charity.  

The  widow  of  the  late  General  Donkin,  it  is  believed,  was  held,  veiy  recently, 
not  entitled  to  a  pension,  her  marriage  not  having  taken  place  till  a  short  time 
before  the  general's  death,  who  was  of  a  very  advanced  age,  and  had  not  been 
employed  for  a  great  number  of  years. 
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[Rolls.— 1795,  Nov.  25, 30 ;  1796,  July  12.] 

Leoact  to  A.  for  life,  and  after  her  decease  to  her  children ;  if  she  should  leave 
none,  to  B.  and  C.  share  and  share  alike,  or  to  the  survivor:  a  vested  interest  in 
B.  and  C.  upon  the  death  of  the  testator  as  tenants  in  common ;  A.  though  she 
survived  them,  dying  without  children,  (a) 

Jeremiah  Gardiner  by  his  will  gave  to  six  persons  all  his  3  and 
a  half  per  cent.  Bank  annuities  1758,  and  all  his  4  per  cent.  Bank 
annuities,  equally,  share  and  share  aUke ;  and  in  case  either  of  them 
should  die  before  him  he  directed  that  share  to  be  transferred  to  the 
child  or  children  of  the  deceased,  and  if  there  should  be  no  child, 
to  be  divided  equally  among  the  survivors,  share  and  share  alike. 
He  gave  1500/.  capital  Old  South-sea  annuities  upon  trust  to  pay 
the  interest  and  dividends  to  Anne  Pricklow  for  life ;  and  after  her 
decease  to  her  son  Joseph  Pricklow  for  life ;  and  after  his  decease 
to  transfer  the  principal  to  William  Pricklow,  John  Pricklow  and 
Anne  Darby,  in  equal  shares  and  proportions,  and  to  the  survivor  or 
survivors  of  them,  who  shall  be  living  at  their  decease.  He  ^  g^-, 
gave  1500/.  3  per  cent.  Bank  annuities  to  *  Elizabeth  Os-     ^         ^ 

(a)  Contingent  and  executory  interests,  though  they  do  not  vest  in  possession, 
may  vest  in  right  so  as  to  be  transmissible  to  executors  or  administrators.  But 
where  the  contingency,  upon  which  the  interest  depends,  is  the  endurance  of 
the  life  of  the  party  entitled  to  it,  till  a  particular  period,  the  interest  itself  will 
be  extinguished  by  the  death  of  tiie  party  before  the  period  arrives,  and  will  not 
be  transmissible  to  his  executors  or  administratois.  1  Williams,  Executors,  638L 
See,  also,  Drayton  v.  Drayton,  1  Dessaus.  324 ;  Campbell  ▼.  Heron,  Cam.  &  Worw. 
298. 
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bom  for  life ;  and  after  her  decease  to  William  and  John  Prick- 
low  and  Anne  Darby  in  the  same  manner,  and  to  the  survivor 
and  survivors  of  them,  who  shall  be  living  at  her  decease.  He  gave 
1507.  capital  Old  South  Sea  annuities  upon  trust  to  pay  the  interest 
and  dividends  to  Anne  Darby  for  life ;  and  after  her  decease  to  and 
among  her  child  and  children ;  to  be  applied  towards  their  mainten- 
ance and  education ;  and  the  principal  to  be  paid  to  them  at  the 
age  of  twenty-one  respectively :  but  in  case  Anne  Darby  should  die 
and  leave  no  child  or  children,  he  directed  his  executors  to  pay  the 
principal  unto  his  cousins  William  and  John  Pricklow  share  and 
share  alike,  or  to  the  survivor  of  them.  He  gave  60/.  Bank  Long 
Annuities  in  trust  for  the  maintenance  and  education  of  three  per- 
sons, and  when  they  should  respectively  attain  the  age  of  twenty- 
four,  or  sooner,  if  his  executors  should  think  fit,  but  not  otherwise, 
he  directed  them  to  transfer  to  each  that  proportion  of  the  said  an- 
nuities, or  to  the  survivor  of  them.  He  gave  the  residue  to  Joseph 
Coltman. 

The  testator  died  in  1775.  William  Pricklow  died  in  1778. 
John  Pricklow  died  in  1793 ;  and  Anne  Darby  died  without  issue 
in  1794.  The  bill  was  filed  by  the  executors  of  John  Pricklow 
claiming  in  the  event  of  the  death  of  Anne  Darby  without  issue  the 
latter  sum  of  1500Z.  South  Sea  Annuities,  either  exclusively,  John 
Pricklow  having  survived  William,  or  with  Aaron  Darby,  adminis- 
trator of  William  Pricklow,  in  moieties.  The  executor  of  the  resid- 
uary legatee  claimed  the  said  1500/.  stock  as  having  fallen  into  the 
residue. 

Mr.  Grahamsnd  Mr.  Steele, for  the  Plaintiffs.  " Survivor "  must 
mean  survivor  of  the  two  Pricklows ;  for  wherever  that  word  has  in 
this  will  reference  to  any  particular  period,  it  is  clearly  expressed. 
Oakley  v.  Young,  2  Eq.  Ab.  537.  Lord  Bvndon  v.  Lord  Suffolk, 
1  P.  Wms.  96.  1  Bro.  P.  C.  189.  It  cannot  be  supposed,  he  in- 
tended, to  give  it  to  them  only  in  the  event  of  their  surviving  Anne 
Darby.     Barnes  v.  AUm,  1  Bro.  C.  C.  181. 

Mr.  Lhyd  and  Mr.  Cox,  for  the  administrator  of  William  Prick- 
low. The  uniform  construction  is  in  favor  of  vesting,  unless  it  ap- 
pears clearly,  there  is  to  be  son^e  contingency.  The  meaning  put 
upon  the  words  of  survivorship  is  to  prevent  a  lapse.  Stringer  v. 
FhiUps,  1  Eq.  Ab.  292.  1  P.  Wms.  97,  n.  Haws  v. 
Haws,  *  Stones  v.  Heurtley,  1  Ves.  13, 165.  Rose  v.  Hill,  [♦  206] 
8  Burr.  1881.  Wilson  v.  Bayly,  5  Bro.  P.  C.  388.  In 
Hamilton  v.  Sneyd,  Exch.  9th  June,  1787,  the  testatrix  gave  2000/. 
upon  trust  to  pay  the  interest  to  her  grand-daughter  for  life  or  till 
her  marriage  ;  and  if  she  should  marry,  to  pay  the  principal  to  her 
husband ;  seeing  a  proper  settlement  made ;  and  if  she  should  de- 
part this  life,  not  having  been  married,  the  testatrix  then  appointed 
the  said  sum  of  2000/.  to  be  paid  to  and  equally  divided  between 
her  two  grand-sons  Edward  and  William.  The  Court  of  Exchequer 
upon  the  authority  of  Monkhouse  v.  Hohne,  1  Bro.  C.  C.  298, 
thought  it  vested  at  the  death  of  the  testatrix ;  and  as  they  were 

VOL.  III.  14 
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tenants  in  common,  though  one  died  in  the  life  of  the  tenant  for  life, 
his  representative  was  entitled.  Roebuck  v.  Dean^  4  Bro.  C.  C.  403. 
Ante,  Vol.  II.  265. 

Mr.  Piggott  and  Mr.  Stanley ^  for  the  executor  of  the  residuary 
legatee.  The  technical  rule  and  the  cases  do  not  apply :  the  inten- 
tion being,  that  neither  should  take,  unless  surviving  Anne  Darby. 
Brograve  v.  Winder,  anie^  Vol.  II.  634.  There  the  Lord  Chancel- 
lor explains  the  ground  upon  which  Lord  Bindon  v.  Lord  Suffolk 
was  decided.     Norris  v.  Huthwaite,  1  Bro.  C.  C.  182,  n.  (1). 

July  I2th.  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden.] 
The  question  is  simply  with  regard  to  the  interest,  the  two  Pricklows 
took  by  this  bequest ;  whether  as  tenants  in  ccnnmon,  or  a  joint  in- 
terest, that  survived  upon  the  death  of  one  in  the  life  of  Anne  Darby : 
the  residuary  legatee  contends,  that  it  was  only  contingent  It  is 
perfectly  clear,  that  where  there  are  words  such  as  these,  <<  share 
and  share  alike,"  which  unquestionably  create  a  tenancy  in  common^ 
the  principle,  upon  which  the  Court  hsis  always  proceeded,  is  to  give 
the  legal,  common,  known,  effect  to  those  words,  unless  controlled 
by  circumstances  clearly  denoting,  that  they  are  not  used  in  that 
sense,  which  is  their  natural  import.  The  question  therefore  is  only, 
whether  the  subsequent  words,  <<  or  to  the  survivor,"  show  a  mani- 
fest intention  not  to  use  the  former  words  in  their  natural  sense. 
The  very  long  argument  and  the  numerous  cases  cited  are  enough 
to  show,  that  it  is  not  clear  what  he  meant  by  the  word  "  survivor ;" 
and  if  it  is  doubtful,  whether  the  latter  expression  intended  to  pre- 
vent a  tenancy  in  common,  they  must  upon  the  principle, 
[**  207]  I  have  stated,  be  tenants  in  conunon.  Then  *  it  remains 
only  to  give  such  a  sense  to  the  latter  words,  that,  if  pos- 
sible, they  may  not  be  entirely  rejected,  and  yet  may  not  be  incon- 
sistent with  what  precedes.  Stringer  v.  Philips  is  literally  in  point 
That  case  is  supposed  to  have  been  in  contradiction  to  the  case  in 
the  House  of  Lords ;  which  the  reporter  thinks  it  does  impeach :  but 
I  am  very  willing  to  be  governed  by  it  in  this  case ;  in  which  the 
words  are  the  same  ;  and  though  it  may  be  supposed  to  differ  in 
some  degree  from  the  case  in  the  House  of  Lords,  it  is  enough  to 
say,  it  was  determined  not  a  great  while  after  that  decision,  and  has 
been  recognized  in  subsequent  cases  as  not  contradicting  the  decision 
of  the  House  of  Lords  so  far  as  to  be  destitute  of  authority.  The 
same  question  upon  very  nearly  the  same  words  arose  in  Bxtehuck  v. 
Dean.  In  that  case  the  Lord  Chancellor  had  occasion  to  consider 
both  those  cases ;  and  he  there  intimates,  what  I  do  not  wonder  at, 
his  doubt  of  the  ground,  upon  which  Lord  Cowper's  decree  was 
reversed.  He  says,  he  cannot  conceive  upon  what  ground.  Nei- 
ther can  I.  In  that  case,  which  is  as  near  the  present,  as  can  well  be 
imagined,  he  was  of  opinion,  that  the  survivorship,  as  in  Stringer  v. 
PhUipSy  was  inserted  for  no  other  purpose  than  to  prevent  a  lapse, 
in  case  any  of  the  parties  should  die  before  the  testator ;  an  event, 

(1)  See  1  Bro.  C.  C.  80a 
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that  happened  in  the  case  before  him ;  and  that  no  other  interpreta- 
tion would  give  effect  to  every  part  of  the  will.  Brograve  v.  Winder 
is  insisted  on  as  defeating  that  case.  It  is  enough  to  say,  that  in  the 
determination  of  Brograve  v.  Winder  the  Lord  Chancellor  by  no 
means  seems  to  depart  from  Roebuck  v.  Dean,  and  his  opinion  as  to 
Stringer  v.  Philips ;  for  he  expressly  states  and  comments  upon  it, 
and  gives  bis  reasons  for  thinking,  there  was  sufficient  upon  the  will 
then  before  him  to  show,  the  testator  did  not  mean  any  thing  to  vest 
till  the  time  of  sale,  from  which  the  fund  was  to  arise.  There 
he  still  recognizes  Stringer  v.  PhiUps,  and  seems  to  retain  the  same 
opinion  of  Lord  Bindon  v.  Lord  Suffolk.  To  show,  that  Stringer 
V.  Philips  has  by  no  means  been  doubted,  a  very  strong  case  was 
cited  from  3  Burrow,  with  regard  to  the  opinion  of  a  Court  of  Law ; 
where  Lord  Mansfield  lays  down  the  principle,  upon  which  I  decide 
this  cause ;  that  the  testator  has  declared,  they  are  not  to  take  as 
joint-tenants.  What  is  there  said  amounts  to  this :  as  it  is  clear, 
they  are  to  take  as  tenants  in  common,  and  as  survivorship  is  men- 
tioned in  the  will,  rather  than  utterly  to  reject  those  words,  what  Sir 
Joseph  Jekyll  did  shall  be  adopted  as  the  best  construc- 
tion. In  Haws  v.  Haws,  Lord  Hardwicke  **  expressly  [*208] 
says,  if  no  other  reasonable  construction  can  be  found, 
that  shaH  be  adopted.  In  Stones  v.  Hewrtky  he  appears  to  have 
adhered  to  Stringer  v.  Philips  and  to  have  decreed  accordingly.  It 
remains  only  to  see,  whether  there  can  be  a  different  construction 
upon  words  exactly  the  same  as  in  Stringer  v.  PhiUps,  without  a 
single  circumstance,  except  that  in  some  particular  cases  the  testator 
has  declared  his  intention  as  to  the  time  of  division.  I  am  of  opinion, 
I  am  not  at  liberty  to  deviate  from  that  authority.  The  words  are 
perfectly  clear  to  make  them  tenants  in  common.  That  is  the  only 
reasonable  construction.  Barnes  v.  Allen  is  often  quoted  as  analo- 
gous to  the  present  case ;  but  it  is  not  the  least  like  it,  as  the  words 
really  are  by  the  Register's  Book  (i).     Lord  Thurlow  did  not  mean 

(1)  **  And  in  caae  my  said  wife  shall  happen  to  live,  until  such  child  or  children 
shall  attain  his  or  their  respective  ages,  as  aforesaid,  then  my  mind  and  will  is, 
that  my  said  trustees  or  the  survivor  of  them  or  his  executois  and  administrators 
after  payment  to  themselves  of  their  reasonable  costs  and  charges  in  the  execu- 
tion of  the  trust  in  this  my  will,  do  and  shall  transfer  all  such  securities  unto 
my  said  wife  and  such  child  or  children  who  shall  live  to  attain  their  said  ages,  or 
the  smnriTOES  or  survivor  of  them,  equally  among  them  share  and  share  alike ;  but 
if  it  shall  happen,  that  my  said  wife  shall  depart  this  life  leaving  no  such  child  or 
children  living  at  the  time  of  her  decease,  then  my  mind  and  will  is,  that  my  said 
trustees  or  the  survivor  of  them,  his  executors  or  administrators,  do  and  shall 
transfer  all  such  securities,  in  which  the  residue  of  my  said  personal  estate  shall 
be  invested,  unto  my  said  loving  brothers  John  and  Henry  Allen ;  and  in  case 
any  or  either  of  them  shall  be  then  dead,  then  to  the  survivor  of  them  for  his  own 
use  and  benefit ;  and  I  do  hereby  give  the  same  to  them  accordinglv."  His  Lord- 
ship doth  declare,  that  the  same,  subject  to  the  life  interest  of  the  defendant  Cath. 
Allen  therein,  in  case  she  should  so  long  continue  unmarried,  was  vested  in  John 
Allen  and  Henry  Allen  (who  survived  the  said  testator;  but  are  since  dead)  as 
joint-tenants ;  and  the  said  Henxy  Allen  having  survived  the  said  John  Allen,  his 
Ix>rd9hip  doth  also  declare,  that  the  said  residue,  subject  to  such  interest,  as  afore- 
said, of  the  defendant  Cadi.  Allan,  belongs  to  the  Plaintiff  Aubrey  Barnes,  the 
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to  give  any  opinion  upon  any  case  bearing  the  least  similarity  to  this. 
Upon  the  whole  therefore  I  am  of  opinion,  the  construction  that  will 
give  effect  to  every  word  of  this  will,  that  is  not  inconsistent  with 
preceding  cases,  and  is  perfectly  analogous  and  indeed  in  poin^  to 
Stringer  v.  Philips^  and  Roebuck  v.  Dean^  is,  that  this  interest 
vested  in  William  and  John  Pricklow  as  tenants  in  common,  and 
upon  the  death  of  Ann  Darby  became  divisible  in  moieties  between 
their  representatives.  All  parties  must  have  their  costs  out  of  the 
fund  (!)• 


1.  That  a  future  interest,  given  by  will,  may  vest,  notwithstanding  such  i 
18  liable  to  be  devested ;  see  anie^  note  3  to  Malim  v.  KeighkM^  2  V.  333. 

2.  With  respect  to  the  general  rule,  as  to  the  period  to  wmch  survivorship  be- 
tween legatees  is  to  be  referred,  when  no  special  intention  is  discoverable ;  see 
note  3  to  HiU  v.  Chqman,  1  V.  405 :  and  as  to  the  indicationB  on  tiiat  head,  to 
be  discovered  in  the  will  which  gave  rise  to  the  present  suit ;  see  MwUm  v. 
•^yscough,  19  Ves.  537.  Lord  Alvuiley,  in  Maberly  v.  Sirodej  3  Ves.  455,  appeared 
to  have  no  misgivings  as  to  his  decision  of  the  pnncipal  case,  but  again  made  an 
analogous  decree  in  the  suit  just  cited.  It  should  be  mentioned,  however,  that, 
Sir  John  Leach,  V.  C.  in  Crmg  v.  TFoloott,  4  Mad.  15,  observed,  that,  "^Ptrry  v. 
IVooda  "  did  not  square  with  the  other  authorities. 

3.  A  Court  of  Equity  will  never  be  disposed  to  put  such  a  construction  upon  a 
will  as  would  be  likely  to  lead  to  an  intestacy.  If,  therefore,  wends  of  survivorship 
are  added  to  a  tenancy  in  common,  created  by  will,  the  Court,  when  there  is 
nothing  in  the  will  negativing  the  construction,  will  incline  to  hold  that  the  bene* 
fit  of  survivorshipi  was  only  given  to  prevent  a  lapse ;  not  to  prevent  the  vesting. 
Wadl^  V.  Mrthy  3  Ves.  367 ;  Maberhy  v.  Strode,  3  Ves.  455. 

4.  Wherever  a  will  contains  words  plainly  importing  the  testator's  intention, 
that  the  interests  he  has  bequeathed  should  be  taken  by  the  objects  of  his  bounty 
as  tenants  in  common ;  but,  in  the  same  will,  he  has  used  other  wcxds,  which,  in 
their  ordinary  construction,  would  be  inconsistent  with  that  intention,  those  incon- 
sistent words  will,  if  possible,  be  moulded  so  as  not  to  destroy  the  effect  of  the 
words  importing  a  tenancy  in  common.  Ruuell  v.  Long,  4  Ves.  554.  As  to  the 
words  which  create  a  tenancy  in  common,  see  Davenport  v.  Haniury,  3  Ves.  260 ; 
MorUy  v.  Bird,  3  Ves.  631,  in  which  last  cited  case  it  is  observed,  that  notwitb- 
standinff  the  leaning  of  Courts  in  modem  times  in  favor  of  tenancy  in  common, 
rather  wan  joint  tenancy,  yet  there  must  be  some  words  of  severance,  when  an 
interest  is  given  to  more  than  one,  or  that  interest  must  be  taken  by  them  as  joint 
tenants.  This  may  sometimes  lead  to  the  inconvenience,  as  we  have  before  seen, 
of  preventing^  a  legacy,  given  after  a  previous  life-estate,  firom  vesting,  and  even 
create  a  qwisi  intestacy  as  to  the  subject  of  gift :  but,  there  are  cases,  in  which  a 
joint  form  of  gift  may  be  the  only  mode  of  causing  a  legacy  to  go  in  the  course 
intended  by  the  testator;  as,  for  instance,  where  a  bequest  is  made  to  infant  natu- 
ral children,  who,  in  the  case  of  the  death  of  any,  could  not  succeed  to  each  other. 
Stuart  V.  Bruce,  3  Ves.  633 

5.  It  is  a  sound  general  rule  of  construction,  that  the  words  made  use  of  by  a 
testator  shall  be  interpreted  accordinfr  to  their  legal  effect  and  operation,  unless  it 
appear,  with  reasonable  clearness,  tbat  he  intended  to  use  them  in  a  different 
sease.  TheUvwn  v.  WoodUbrd,  4  Ves.  329 ;  Jtffery  v.  Spritm,  1  Cox,  63  \  Deane 
V.  Test,^  Ves.  152;  Crooh  v.  De  Vandez,  9  Ves.  205;  Er  pcarie  The  Eari  </ 
llehester,  7  Ves.  368 ;  and  see,  ante,  note  4  to  Blake  y.  Bunbwy,  1  V.  194. 

executor  of  the  said  Heniy  Allen.    Bamet  v.  Meti^  Dec.  6th,  1782 ;  Reg.  Lib. 
A.  263. 
(1)  See  the  note,  ante,  vol.  iL  267. 
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ATTORNEY  GENERAL  v.  YOUNG. 

[1796,  July  12, 14.] 
IirFOKMATiofc  decreed  to  be  taken  jpro  confeno  upon  two  insufficient  answen.  (a) 

The  object  of  this  information  was  to  have  an  account  taken  of 
what  the  Defendant  had  received  as  treasurer  of  the  Philanthropic 
*  Society  and  to  restrain  him  from  proceeding  to  collect  money  in 
that  character.  After  two  insufficient  answers  an  order  was  made 
on  petition,  that  the  cause  should  be  set  down,  in  order  that  the  in- 
formation should  be  taken  pro  confesso, 

Mr.  Bichards^  for  the  Information,  cited  Abergavenny  v.  Abergav^ 
emij/j  4  Vin.  446,  pi.  1.  2  £q.  Ca.  Ab.  179,  pi.  5 ;  and  said,  Lord 
Kii^s  opinion  in  Hawkins  v.  Crooky  2  P.  Will.  556,  was  over-ruled 
in  Davis  v.  Davis  2  Atk.  21.  Bacon  v.  Griffith,  9th  and  14th  De- 
cember,  1772  (1),  was  also  mentioned  from  the  Register's  Book:  the 
answer  having  been  accepted,,  the  bill  was  amended ;  and  there  was 
no  answer  to  the  amendments:  Sir  Thomas  Sewell  ordered,  that  the 
bill  should  be  taken  pro  confesso  as  to  the  amended  part ;  to  which 
there  was  no  answer :  but  that  order  was  discharged  by  Lord  Aps- 
ley  ;  who  thought  the  application  ought  to  have  been  general. 

Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  I  rather 
think.  Lord  King  was  wrong.  I  have  always  taken  it,  that  an  insuf- 
ficient answer  was  as  no  answer ;  and  for  a  very  good  reason ;  for 
the  Plaintiff,  if  he  wants  to  bring  on  his  cause,  must  either  reply  to 
an  insufficient  answer  and  go  to  a  commission  to  prove  his  case,  or 
set  it  down  upon  the  biU  and  an  insufficient  answer ;  which  is  a  sit- 
uation no  Plaintiff  can  be  put  into.  But  I  must  now  decree  this  in- 
formation to  be  taken  pro  confesso  :  I  cannot  do  otherwise.  If  it 
ought  not  to  be  done,  an  application  ought  to  be  made  to  discharge 
the  order  for  setting  it  down  to  be  taken  pro  confesso.  The  costs 
follow  of  course  ;  but  to  this  time  only. 

1.  In  the  ordinary  course  of  the  Court,  and  according  to  the  existing  practice, 
a  bill  may  be  taken  pro  cof^tsso^  after  a  demurrer,  plea,  or  answer,  overruled,  or 

(a)  After  the  defendant's  appearance  has  been  entered,  the  complainant  may  * 
have  an  order  of  course  for  an  answer,  or  that  the  bill  be  taken  as  confessed.  1 
Barbour  Ch.  Pr.  87 ;  l^qffbrd  v.  Brmon^  4  Paige,  960.  In  a  suit  against  husband 
and  wife,  if  an  order  to  answer  separately  has  not  been  obtained,  the  husband 
must  put  in  a  joint  answer  for  himself  and  wife,  or  tiie  bill  may  be  takenoro  con- 
fjuso  against  hoth.  lb.  89 ;  BiUon  v.  Benndl^  4  Sim.  17 ;  JjeanriU  v.  Cmgerf  1 
JPaige,  421.  So,  if  not  sworn  to  by  both,  and  no  valid  defence  is  set  up  therein. 
•Vew  York  Chemical  Co.  v.  Ftawers,  6  Paige,  654.  And  although  an  answer  on 
oath  is  waived,  the  answer  must  be  actudly  signed  by  the  defendant,  or  it  will 
be  taken  off  the  file  for  irregularity,  and  the  bUl  be  taken  aa  confessed,  if  no  valid 
defence  is  set  up  therein.  Denison  v.  Bassford,  7  Paige,  370.  So  in  case  of  in- 
sufficiency of  the  answer.  1  Barb.  Ch.  Pr.  97, 98.  Danger/kid  v.  Clairbom^  3 
Hen.  &  M.  17;  Ccdnes  v.  Fisher^  1  Johns.  Ch.  8;  C^son  v.  Moms,  10  Johns. 
524.  But  the  answer  of  an  infant  by  his  guardian  ad  litem  cannot  be  excepted  to 
for  insufllciency.    Samuda  v.  Fwrtado,  3  Bro.  70. 

(1)  2  Dick.  473.    See  JopUng  ▼.  Stuarl,posl^  toL  iv.  619. 
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declared  insufficient  Turner  v.  Turner^  1  Dick.  316 ;  Davis  v.  Davis,  2  Atk. 
24 ;  Qrtgor  v.  Lord  Arwnddy  8  Yes.  88.  And,  notwithstanding  a  full  answer  mav 
have  been  put  in  to  the  original  bill,  yet,  if  the  bill  be  amended,  and  the  amend- 
ments are  not  answered,  tl^  biD  may  be  taken  pro  amfesso,  generally ;  for  the 
original  bill  and  the  amendments  form  but  one  record.  Jopling  v.  Stuart^  4  Yes. 
619.  And,  by  the  Bill  now  (1827)  before  Parliament  for  the  regulation  of  Chan- 
cery Practice,  it  is  proposed  that,  if  any  defendant  shall  have  been  taken  into 
custody  under  a  writ  of  attachment  duly  issued  against  him  for  contempt  in  not 
answering,  or  being  in  custody  for  any  other  cause,  shall  have  been  charged  with 
or  detained  under  such  writ,  and  shall  remain  in  custody  under  such  writ  or 
charged  with  the  same,  the  Court  shall,  upon  motion  or  petition  on  behalf  of  the 
plaintiff,  (notice  of  which  shall  not  be  required,)  and  upon  the  production  of  the 
retiun  to  such  writ,  order  that  the  bill  be  taken  pro  cor&esso  agfunst  such  defend- 
ant, unless  he  shall  put  in  his  answer  within  three  weeks  after  personal  service  of 
such  order.  And  if  any  defendant,  being  taken  under,  or  served  with  a  writ  of 
attachment  for  contempt  in  not  putting  in  an  answer,  but  being  admitted  to  bail, 
shall  not  remain  in  the  custody  of  the  sherifi^  and  shall  afterwards,  under  the 
process  of  the  Court,  be  committed  to  the  prison  of  the  Fleet  for  his  said  con- 
tempt, the  plaintiff  may  sue  forth  the  several  writs  of  habeas  corvus,  and  alias 
habeas  corpus,  as  heretofore  in  the  like  cases,  provided  that  there  snail  be  at  least 
fifteen  days  between  the  returns  of  such  writs,  and  that  in  the  order  for  such  writ 
of  alias  hAeas  corpus,  the  Court  shall  direct  that  the  plaintiff's  clerk  in  Court  do 
attend  with  the  record  of  the  bill,  in  order  that  the  same  may  be  taken  pro  con- 
fesso ;  and  upon  the  return  of  such  writ  of  alias  habeas  corpus,  in  case  the  defend- 
ant shall  not  have  put  in  his  answer,  the  Court  shall  order  the  bill  to  be  taken  pro 
cat^esso  against  such  defendant,  in  the  same  manner  as  is  now  usual,  in  the 
like  cases,  upon  the  return  of  a  writ  of  alias  tduries  habeas  corpus,  and  such 
decree  shall  thereupon  be  made  as  shall  be  thougnt  just 

2.  As  to  the  course  to  be  pursued,  in  order  to  have  a  bill  taken  pro  cof\fesso 
under  the  statute  5  Geo.  IT.  c.  25,  see  JV*ea2e  v.  Mnris,  5  Yes.  1 ;  Bishop  of 
mnchesier  v.  Beavor,  5  Yes.  113. 

3.  Where  a  decree  upon  a  bill  takenoro  confesso,  'm  made  after  appearance, 
according  to  the  ordinary  course  of  the  Court,  it  can  onlv  be  impeached  by  bill  of 
review,  or  a  bill  to  set  it  aside  for  fraud.  When  a  similar  decree  is  made  under 
the  before-cited  statute  of  5  Geo.  II.,  the  sixth  section  of  that  statute  prescribes 
the  conditions  upon  which  proceedings  may  be  recommenced,  as  if  no  such  decree 
had  been  made.  (Mlvie  v.  Hem,  13  Yea  564 ;  Short  v.  Downer,  2  Cox,  84 ; 
Mower  v.  Mower,  1  Cox,  104.  It  is  with  this  qualification,  that  the  dUdum  in 
Lartdon  v.  Ready,  1  Sim.  &  Stu.  44,  must  be  understood ;  where  it  wss  intimated, 
there  is  no  difference  whether  a  bill  is  taken  pro  cor^esso  before,  or  after  appear- 
ance :  see  M>des  v.  BaiUe,  2  Ch.  Rep.  284 ;  Monymous  Case,  2  Freem.  124 :  but 
whether  a  bill  be  taken  pro  confesso  in  the  ordinaiy  course,  or  under  the  statute, 
such  decree  is  (equally  in  either  case)  to  be  made  as  in  the  judgment  of  the  Court 
shall  seem  just ;  the  plaintiff  is  not  allowed  to  take  such  a  decree  as  he  chooses 
to  abide  by»    Gearif  v.  Sheridan^  8  Yea.  192;  Knight  v.  Young,  2  Y.  &,  B.  186. 
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HALLIDAY  v.  HUDSON. 

[1796,  July  16.] 

Real  and  personal  estate  devised  to  the  executor  in  trust  to  pay  debts  and  lega- 
cies ;  the  rest  and  residue  to  himself:  the  only  purpose  of  devising  the  real 
appearing  to  be  to  insure  payment  of  the  debts,  without  any  intention  to  disin-. 
herit  the  heir,  it  was  held  only  a  charge,  and  that  the  heir  was  entitled  to  the 
surplus  of  the  real  estate,  (a) 

Robert  Hallidat  by  his  will,  duly  executed  to  pass  real  estate, 
first  appointed  his  nephew  Hudson  sole  executor  in  trust  to  execute 
it  in  manner  following.  Then  he  gave  and  bequeathed  to  him  all 
his  lands,  tenements,  and  leaseholds  in  the  parish  of  Bradford, 
Wilts,  except  a  dwelling-house,  which  was  subject  to  a  life  estate  : 
after  the  expiration  of  which  he  gave  it  to  his  nephew  Robert  Halli- 
day  for  life ;  remainder  over.  He  then  gave  Hudson  all  his  goods 
and  chattels,  stock  in  trade  of  every  kind  whatsoever,  all  money  due 
to  him  at  his  death,  and  with  every  utensil  belonging  to  the  trade, 
"  in  order  to  enable  him  to  discharge  all  my  just  debts  and  l^acies." 
Then  after  a  legacy  of  300/.  to  Hester  Philips,  a  servant,  to  be  paid 
by  his  executor  in  12  months  with  lOZ.  interest,  and  a  farther  legacy 
of  20Z.  to  be  paid  to  her  in  a  month,  as  he  thougnt  himself  really 
indebted  to  her  for  wages,  '<  My  situation  is  such,  that  I  am  obligated 
to  make  a  will ;  for  if  I  should  do  otherwise  than  well,  my  heir  would 
come  in  for  all  my  lands,  and  my  just  debts  would  remain  unpaid ; 
as  I  owe  my  niece  Maria  Hudson  near  600/.  She  has  no  security 
whatsoever.  Also  I  shall  owe  my  niece  Silvia  Hudson  400/.  at  com- 
ing of  age  ;  which- my  executor  is  to  discharge  with  some  few  other 
debts :  the  rest  and  residue  I  give  to  my  executor  before  named." 

By  a  codicil  with  only  two  witnesses  the  testator  appointed  Hal- 
liday  executor  of  his  wUI  jointly  with  Hudson,  and  gave  Halliday 
100  guineas  over  and  besides  what  he  had  given  him  by  his  will. 

He  also  gave  him  100/.  in  trust  to  pay  the  interest  till  twenty-one 
or  marriage,  and  then  the  principal,  to  the  daughter  of  his  niece  Sil- 
via Palmer.  He  gave  Hudson  and  Halliday  all  his  household  goods 
and  household  furniture  of  every  kind,  to  be  equally  divided  be- 
tween them,  but  not  to  be  sold  upon  any  account.  Then  giving 
some  other  small  legacies,  he,  in  other  respects,  confirmed  his  will. 

Halliday,  who  was  heir  at  law,  filed  the  bill  to  have  the  usual  ac- 
counts ;  claiming  the  real  estate  subject  to  the  debts.  The 
Defendant  claimed  under  the  devise  of  the  residue  the  [  *21 1  ] 
real  estates  not  specifically  devised.  The  decree  directed 
the  accounts ;  and  declared,  that  if  the  personal  estate  should  not 
be  sufficient  for  the  debts  and  legacies,  the  deficiency  should  be  rais- 
ed out  of  the  real  estates  devised  for  that  purpose.  The  point  came 
on  upon  exceptions. 

(a)  See  anU  note  (a)  to  Euhuy  v.  QnMmakar,  1  V.  438. 
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Mr.  Lhyd  for  the  Defendant^  cited  1  £q.  Ab.  272.  Rogers  t. 
Rogeriy  For.  268. 

Lord  Chancellor  [Loughborough].  I  think,  the  words  "rest 
and  residue  "  are  of  ambiguous  construction,  if  the  rest  of  the  will 
did  not  afford  a  key  to  them.  The  case  would  stand  stronger  for 
you,  if  it  was  the  reverse  of  those  cases  cited ;  if  no  notice  was  tak- 
en of  the  heir,  if  the  testator  had  no  knowledge  of  him;  or  if  he 
disliked  him,  and  expressed  any  want  of  inclination  or  favor  towards 
him.  But  that  is  not  the  case.  The  particular  circumstance  of  this 
will  is,  that  he  has  declared  a  particular  purpose  of  making  a  will ; 
namely,  to  pay  his  debts  only.  The  Court  in  several  cases  has  ex- 
ercised a  power,  which  is  to  be  exercised  with  great  discretion,  in 
conjecturing  against  the  heir.  The  peculiarity  of  this  case  is,  that 
there  is  clearly  upon  the  face  of  the  will  and  codicil  no  disincUna- 
lion  to  the  heir,  no  intention  to  disinherit  him.  A  house  is  given  to 
hiiti  for  life  after  the  death  of  another  person,  who  had  it  for  life. 
Then  he  says  in  the  most  distinct  terms,  the  inducement  for  making 
a  will  affecting  real  estate  is  an  apprehension,  that  his  creditors  would 
not  have  justice,  that  his  debts  would  not  be  paid ;  and  he  mentions 
two  large  debts.  Then  he  has  declared,  that  the  only  purpose,  for 
which  he  devises  real  estate,  is,  that  his  debts  shall  be  paid.  The 
manner,  in  which  he  proposes  to  do  that,  is,  that  the  executor  is  to 
take  them  in  trust  for  that  purpose ;  continually  describing  him  as 
executor.  In  this  case  it  is  not  a  conjecture,  but  a  necessary  impli- 
cation, that  if  he  had  been  advised,  that  a  charge  upon  his  real  es- 
tate would  have  been  sufficient,  he  would  have  done  nothing  more. 
It  would  be  a  little  too  bold  to  hold  in  this  case,  that  so  much  of  the 
real  estate,  as  is  not  applied  to  the  debts,  should  not  go  to  the  heir  (1). 

1.  When  a  testator  has  directed  a  conversion  '^out  and  out,"  (in  other  words, 
that  his  real  estate  shall  in  all  events  be  sold,  and  converted  into  personalQr,)  and 
has  made  a  compUle  disposition  of  the  claims  of  the  heir  at  law  are,  of  couiBe, 
excluded.  MaUabar  v.  MaUabar,  Ca.  tonp.  Talb.  80 ;  Jhirotw  ▼.  Motteux,  1  Ves. 
Sen. 322;  KentuU  v.  ^bboUy  4  Ves.  810 ;  Ltnoes  v.  mdavard,  18  Ves.  171.  But, 
where  such  conversion  is  only  directed  with  reference  to  a  particularpoipose,  which 
fails  alto^ther ;  (Trygomcdl  v.  SydenJum^S  Dow^  210 ;  Jones  v.  MoMU,  1  Sim. & 
Stu.  294;)  or  in  part;  (Adarcyd  v.  SndOison,  1  Brown,  513;]  or  which  does  not 
exhaust  the  produce  of  the  real  estate  directed  to  be  sold ;  (Mmighan  v.  JMbwm, 
1  V.  &  B.  416;  Miby  v.  Palmar,  1  Meriv.  301 ;  there  will,  in  all  these  cases,  be 
a  total,  or  a  partial  resulting  trust  in  favor  of  the  heir  at  law.  Gibbs  ▼.  Ougiert 
12  Ves.  416.  See  farther  ^servations  and  authorities  as  to  this  matter,  ank,  in 
notes  2,  and  3,  to  JSdney  v.  Coussmaker,  1  V.  43a 

2.  In  KtUeU  v.  Kelidty  1  Ball  d&  Bea.  546,  Lord  Manners,  after  a  review  of  the 
leading  authorities,  and  particularly  adverting  to  the  principal  case,  (which,  how- 
ever, ms  Lordship  considered  as  having  turned  pretty  mucD  on  its  own  peculiar 
circumstances,)  made  an  analogous  decree. 

(1)  Robinmm  v.  Ta^or,  an<e,  vol.  L  44,  and  th^  notes  in  p^ges  45, 204. 
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Testator  gave  all  his  waggon-ways,  rails,  staiths,  and  all  implements,  utensils 
and  things,  at  his  death  used  or  employed  tog^ether  with  or  in  or  for  the  work- 
ing, management  or  employment,  of  his  collieries,  and  which  may  be  deemed  as 
ofthe  nature  of  personal  estate,  in  trust  to  be  held,  used  or  enjoyed,  with  the 
collieries :  under  this  bequest  and  upon  the  circumstances  money  due  from  the 
fitters  and  others  and  in  the  Tyne  bank,  coals  at  the  pits  and  staiths,  com,  hay, 
hmses,  timber,  oU,  candles,  fire-engines,  and  various  other  articles  ofthe  stock 
in  trade,  passed,  (1)  (a) 

LoBD  Bute  by  his  will  directed  his  debts,  except  by  mortgage, 
his  funeral  expenses  and  legacies,  to  be  first  paid  out  of  his  per- 
sonal estate  not  specifically  disposed  of;  and  declared,  that  his  son 
James  Archibald  Stuart  was  so  amply  provided  for  by  the  will  of 
his  grandfather  Edward  Wortley,  that  he  did  not  stand  in  need  of 
any  assistance.  Then  reciting  an  agreement  upon  the  marriage  of 
his  son  Charles  Stuart  to  chaise  his  collieries,  lands  and  heredita- 
ments, in  Northumberland  and  Durham  with  a  rent  charge  of  6002. 
to  be  settled  as  therein  mentioned,  with  a  covenant  by  him  to  answer 
any  deficiency,  he  devised  and  bequeathed  all  and  every  his  free- 
hold and  leasehold  collieries,  lands,  tenements  and  hereditaments, 
and  parts  and  shares  of  freehold  and  leasehold  coUieries,  lands,  ten- 
ements, and  hereditaments,  in  the  counties  of  Northumberland  and 
Durham,  to  trustees,  their  heirs,  executors  and  administrators,  upon 
trust  to  grant  such  rent  chaige  accordingly ;  and  subject  thereto  for 
Lady  Bute  for  life ;  and  after  her  decease  for  all  and  every  the 
children  of  his  son  James  Archibald  Stuart,  except  the  eldest  for 
the  time  being,  according  to  the  appointment  of  their  father  ;  and 
in  default  of  or  until  appointment,  for  all,  except  the  eldest,  during 
the  life  of  their  father,  equally ;  and  after  the  decease  of  James 
Archibald  Stuart,  in  default  of  his  appointment,  for  all  and  every 
the  children  of  his  said  son,  except  the  eldest,  equally,  share  and 
share  alike,  as  tenants  in  conmion,  their  executors,  administrators 
and  assigns,  according  to  the  nature  and  tenure  of  the  said  property. 
The  testator  then  reciting  his  power  to  appoint  the  sum  of  19,000l., 


(1]  Decree  Teversed,'|M«f,  voL  xL  657. 


(a)  As  to  what  property  legatees  are  entitled  under  particular  modes  of  descrip- 
tion of  the  things  bequeathed,  see  2  Williams,  Exec.  854-868,  and  the  authorities 
there  collected.  The  word  **  goods  "  is  nomen  getieraltMtirtum,  and  when  construed 
in  the  abstract,  will  comprehend  all  the  personal  estate  of  the  testator,  as  stock, 
bonds,  notes,  money,  plate,  furniture,  &c.  Ibid.  Kendall  v.  Kendall^  4  Russ. 
370 ;  Jaduon  v.  RMtuon,  1  Yeates  101 ;  &  C.  2  Dall.  142.  Under  a  bequest  of 
**&11  things"  in  a  particular  house,  bonds  and  other  choses  in  action  will  not  pass. 
Ibid.  ^rtiM  v.  AmoU  2  My.  &.  K.  374.  What  passes  by  the  words  **  stock  on 
Ann."  Cn  r.Godgolve,  6  ISiat,  eOAnote-,  Sleioard  y.  Ckftter,  5  Rvaa.  17.  By  the 
word "« moneys;"  Faisofy.  Betfnolda^  5  Russ.  12;  Benwn  t.  WhitUxm^  2 Sim.  493; 
OiiMuifi^v.Biifefter,!  Turn.  d&  Russ.  272;  Gos(fen  v.  I>o«erctf,  1  M.  &  K.  56 ; 
A>t«ias»T.CbiwrR^l  Keen,  410;  Manny.  M<mn,l  Johns.  Ch.  231;  5.  C.  14 
Johns.  1;  #V3per  v.  Ramkm,  11  Simon,  55. 
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created  a  trust  as  to  15,0002.  part  thereof,  to  make  good  any  defi- 
ciency of  those  estates  to  answer  the  rent-chaige,  and  to  pay  the 
surplus  interest  to  his  son  Lord  Mount  Stuart  for  Ufe,  to  be  disposed 
of  by  him  for  the  benefit  of  his  younger  children ;  and  after  his 
death  among  them  equally,  subject  to  his  appointment :  the  remain- 
ing 4000/.  he  directed  to  fall  into  the  residue :  "  And  I  give  and  * 
bequeath  all  and  every  the  waggon-ways,  rails,  staiths,  and  all 
implements,  utensils  and  things,  which  at  the  time  of  my  death  shall 

or  may  be  used  or  employed  together  with  or  in  or  for  the 
[*  213]     working,  management  or  employment,  of  any  of  the  said 

collieries  or  shares  of  collieries,  and  which  are  or  shall  or 
may  be  deemed  or  considered  to  be  as  or  of  the  nature  of  personal 
estate,  unto  my  executors  hereinafter  named,  upon  trust  to  permit 
and  suffer  the  same  to  be  from  time  to  time  held,  used,  or  enjoyed, 
by  the  person  or  persons  respectively  entitled  by  virtue  of  this  my 
will  to  the  use  and  enjoyment  of  my  said  several  freehold  manors,  mes- 
suages, collieries,  lands  and  hereditaments,  or  parts  or  shares  of  free- 
hold manors,  messuages,  collieries,  lemds,  and  hereditaments,  in  the 
said  counties  of  Northumberland  and  Durham,  as  far  as  the  nature 
of  the  said  property  and  the  rules  of  Law  or  Equity  will  admit." 
He  then  gave  his  household  furniture  and  other  articles  at  his  house 
at  Luton  to  Lord  Mount  Stuart ;  and  after  devising  some  other  real 
estates  and  giving  some  legacies,  gave  all  the  rest  and  residue  of  his 
personal  estate  and  effects  to  his  son  Charles  Stuart. 

The  bill  was  filed  by  General  Stuart,  the  residuary  legatee.  By 
the  decree  pronounced  upon  the  20th  of  March,  1793,  it  was  re- 
ferred to  the  Master  to  inquire  and  state,  what  were  the  waggon- 
ways,  rails,  staiths,  implements,  utensils  and  things,  which  *  at  the 
death  of  the  testator  were  used  or  employed,  and  in  what  manner, 
together  with,  in  or  for,  the  working,  management  or  employment, 
of  any  of  the  said  collieries  or  shares  of  collieries,  which  were  or 
might  be  deemed  or  considered  to  be  as  or  of  the  nature  of  personal 
estate;  and  particularly,  whether  any  and  which  of  the  articles 
specified  in  the  schedule  to  the  bill  were  at  the  testator's  death  used 
or  employed,  and  in  what  manner,  together  with,  in  or  for,  the 
working,  management  or  employment,  of  any  of  the  collieries  or 
shares  of  collieries ;  with  what  funds,  by  what  means,  and  under 
what  partnership  and  other  contracts  and  agreements,  the  collieries 
or  shares  of  collieries  were  managed  and  carried  on  at  the  death  of 
the  testator ;  and  to  state  the  establishment  of  the  partnership,  and 
in  what  manner  the  same  has  been  carried  on.  By  the  report,  5th 
March,  1794,  the  Master  found  by  the  affidavit  of  Morley,  Lord 
Bute's  agent,  and  Walton,  another  agent,  that  articles  of  partnership 
were  entered  into  for  99  years,  dated  the  27th  of  June,  1726.  No 
capital  was  formed  previously :  but  the  partners  from  time  to  time 
advanced  the  money  necessary.  The  agents  took  an  account  every 
December  of  the  stock,  which  was  not  more,  after  paying  the  debts, 
than  was  necessary  for  carrying  on  the  coUiery.  The  custom  of  the 
partnership  was  to  draw  upon  the  fitters  monthly.     No  certain  sum 
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was  left  in  their  hands ;  nor  was  there  a  stated  time  for  making 
a  dividend^  By  the  schedule  to  the  report  all  the  different  arti«' 
cles  of  stock,  including  all  the  articles,  that  were  the  subject  of 
the  exception,  were  stated  and  valued  at  the  death  of  the  testa- 
tor :  the  coals  at  the  pits  and  staiths  at  28992.  I2s.  8d. :  the  balan- 
ces due  from  the  several  fitters,  amounting  to  10,371/.  13«.  dd,: 
the  money  in  the  Tyne  Bank  5512/.  199.  6  1-2(2. :  the  balance  in  the 
hands  of  Clarke,  the  cashier,  656/.  175.  4d. :  and  balances  due  from 
several  persons,  5632/.  lOs.  lOd. 

Upon  the  2d  of  July,  1794,  it  was  referred  back  to  the  Master  to 
inquire,  under  what  articles  or  agreement  and  how  the  partnership 
was  carried  on ;  also  to  state,  which  of  the  particulars  set  forth  in 
the  schedule  to  his  report  were  necessaryj  and  in  what  respect,  for 
canying  on  the  colliery,  and  to  state  his  opinion  thereupon. 

The  Master  by  his  report,  30th  November,  1795,  stated  the  arti- 
cles ;  and  that  he  was  of  opinion  from  the  evidence,  that  all  the 
particulars  in  the  schedule  to  his  former  report  were  necessary  for 
carrying  on  the  colliery.  To  this  report  the  exception  was  taken  by 
the  Plaintiff;  for  that  the  Master  ought  to  have  excepted,  as  not 
specifically  necessary,  money  due  from  the  fitters,  money  in  the 
Tyne  Bank,  balance  of  the  cash  book  in  Clarke's  hands,  balances 
'  due  from  several  persons,  coals  resting  at  the  pits  and  staiths,  corn, 
hay,  horses,  timber  and  deals,  oil  and  candles,  and  also  all  waggons 
and  waggon  materials,  waggon  ways  and  materials  belonging  there- 
to, fire  engines,  machines  and  gins  not  erected  and  fixt,  ropes,  iron 
and  materals  at  the  pits,  stables,  store-houses,  and  horses'  trappings, 
gears,  &c.,  not  absolutely  employed  or  used  at  the  testator's  death, 
together  with,  in  or  for,  ihe  working,  management  and  employment, 
of  any  of  the  collieries  or  shares  of  collieries. 

On  the  27th  of  April,  1796,  it  was  referred  back  to  the  Master 
to  state,  in  what  respect  and  why  the  several  articles  mentioned  in 
the  schedule  to  his  first  report  were  necessary.     The  Master  by  his 
report,  29th  April,  stated,  that  it  was  satisfactorily  proved  to  him  by 
the  evidence  stated  in  the  two  former  reports  that  those  different 
item  were  necessary  for  carrying  on  the  partnership  trade.     For 
that  reason  he  was  of  opinion  and  still  is  so,  that  Walton  and  Mar- 
low  having  been  so  long  agents  to  the  partnership  must  be  better 
acquainted  than  any  one  else  wit|}  the  nature  and  quantity  of  mate- 
rials, money,  and  other  particulars,  mentioned  in  the  schedule  as 
necessary  for  carrying  on  the  trade;   which  made  their 
affidavit  *  a  satisfactory  proof  to  him,  that  all  the  said     [*215] 
particulars  are  necessary  both  as  to  quantity  and  quality ; 
that  no  other  evidence  was  produced  :  but  from  the  nature  of  the 
trade  collected  from  those  affidavits  and  the  copy  of  the  articles  and 
the  admission  of  the  parties,  it  appears  to  him,  that  all  the  items  in 
the  said  schedule  must  be  essentially  necessary  for  working  the  col- 
liery and  carrying  on  the  trade ;  particularly  the  money  in  the  Bank 
wd  in  the  cashier's  hands  must  necessarily  be  always  considerable ; 
^  ^  contingent  expenses  and  workmen's  wages  are  paid  out  of  this 
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fund,  and  must  be  very  large  in  the  great  trade,  they  carry  on ;  and 
the  workmen  must  be  paid  as  soon  as  their  wages  become  due. 

Lord  Chancellor  [Loughborough].  I  have  found  what,  if  I 
had  recollected  it  a  little  sooner,  would  have  saved  a  great  deal  of 
trouble  in  this  cause.  It  did  not  occur  to  any  one  ;  and  I  do  not 
wonder  at  it.  I  had  not  much  doubt  in  my  mind  upon  the  question : 
but  the  very  question  has  been  decided ;  and  there  can  be  no  possi- 
ble ai^ument  upon  this  case,  as  it  strikes  me.  Lord  Bute  brought  a 
bill  in  this  Court,  claiming  under  an  appointment  made  by  Lady 
Bute  under  the  will  of  Mr.  Wortley ;  in  which  he  had  in  terms  very 
little  different  from  this  will  disposed  of  all  his  collieries  and  coal 
mines  and  all  his  stock  in  the  coal  trade,  and  all  his  vessels,  ships 
and  boats,  and  all  his  lands,  tenements,  hereditaments,  goods  and 
chattels,  in  the  counties  of  Northumberland  and  Durham,  so,  that  it 
was  contended,  that  Lady  Bute  had  an  absolute  power  of  disposing. 
The  question  oame  before  Lord  Northington,  whether  upon  the 
whole  of  the  will  it  was  not  confined  to  a  disposition  by  sale.  That 
was  the  opinion  of  Lord  Northington ;  and  that  opinion  was  affirm- 
ed by  the  House  of  Lords  on  appeal. 

In  that  cause  this  question  was  raised  ;  that  the  words  in  the  will 
could  not  extend  to  carry  the  balance  of  cash  in  the  Bank  of  Mr. 
Child,  (for  there  was  no  Tyne  Bank  at  that  time)  the  balances  in 
the  hands  of  the  fitters  and  the  cash  in  the  hands  of  the  agent ;  but 
they  were  part  of  the  general  personal  estate.  Lord  Northington 
was  of  opinion,  that  all  these  sums  passed  under  the  general  dispo- 
sition of  the  collieries  and  all  belonging  to  them  in  the  words,  I  have 
stated.  The  determination  under  that  decree  gave  La^X  ^^^  ^^ 
interest :  upon  the  construction  she  was  to  be  only  tenant 
[*216]  for  life  of  the  profits  to  be  laid  out  annually:  but  *Lord 
Northington  being  of  opinion,  that  she  htid  a  power  of 
sale,  and  a  sale  of  the  whole  interest,  did  direct  a  sale.  It  was  pro- 
posed, that  Lord  Bute  should  be  the  purchaser :  but  the  trustees 
acting  for  infants  would  not  execute  the  conveyance  according  to 
the  appointment  of  Lady  Bute  without  the  directions  of  the  Court. 
Lord  Bute  filed  a  bill  to  have  the  sale  made  under  the  direction  of 
the  Court.  A  valuation  was  made  of  what  the  interest  in  the  col- 
lieries was  worth ;  and  evidence  was  given  of  the  valuation,  and  all 
the  articles  in  dispute  were  valuec^  in  that  valuation ;  and  the  same 
evidence  with  the  affidavits  before  the  Master  in  this  cause  was 
given;  to  the  same  effect;  but  rather  more  pointed  and  explicit 
Featherstone,  the  agent,  was  examined.  I  have  kept  my  brief  in 
both  the  causes ;  and  I  have  the  valuation  (1)  of  Leaton  and  Wal- 

(1)  That  valuation,  among  the  debts,  money,  roateriak,  and  stock,  enumerated, 
particularly  states  debts  in  the  hands  of  the  fitters  16,0672.  1#.  5  l-4d. :  cash  in 
the  Bank  ac  NewcasUe  16,505/.  8^.  3  l-4dL :  cash  in  the  hands  of  Dobson :  120U 
17*.  n  l-4d.  Coals  at  the  staiths  were  valued  at  377/.  10a.  9c/,  Parts  of  ships, 
waggon-way,  waggons  and  other  stock,  stock  of  engines  and  other  materials,  are 
also  particularly  valued*  The  agent  Feathenrtane  depos^  that  the  accounti 
were  ajmually  made  up:  but  it  wa»  not  usua]  fgr  the  paitaars  to  sign  them ;  bat 


1796.]  vtUAxr  v.  caul  of  bute.  216 

ton,  either  the  original  or  a  copy,  upon  which  Lord  Bute  became 
the  purchaser  at  the  sum  of  41,166/.  18«.  6d.:  and  gave  security 
upon  the  Luton  estate  for  that  sum.  Considering,  that  they  acquired 
the  property  in  this  way  and  according  to  that  valuation,  and  upon 
the  ground,  that  all  these  articles  were  necessary  for  carrying  on  the 
trade,  the  question  is  not  now  open.  In  the  cases  in  the  House  of 
Lords  (1)  you  will  see  Mr.  Wortley's  will.  It  is  impossible,  tliat 
any  argument  can  arise  now,  as  it  strikes  me.  Lord  Bute  purchases 
all  these  articles ;  materials,  cash,  the  debts  due  to  the  partnership, 
for  one  gross  sum,  as  the  value  of  that  interest  Mr.  Wortley  had  in 
it ;  and  the  only  way  of  making  it  profitable  was  by  taking  the  whole 
together.  It  all  rests  upon  evidence ;  and  all  the  parties  are  parties 
claiming  under  the  person,  who  took  it  upon  that  valuation  and  sale. 
I  will  have  all  those  proccHsdings  entered  as  read,  before  I  finally  dis- 
pose of  this  cause.  I  have  the  evidence,  that  all  the  cash  in  Child's 
Bank  and  in  the  hands  of  Featherstone,  the  agent,  and  the  fitters, 
was  necessary  to  carry  it  on.  No  one  of  the  partners  has  any  right 
to  that  money  qua  money.  It  is  only  one  of  the  materi- 
als, *by  which  the  profit  is  produced;  and  each  of  the  [*217] 
partners  is  entitled  to  a  third  of  that  profit.  The  same 
question  arises  between  Mr.  Wortley's  general  representative  and 
the  persons  claiming  the  colliery,  and  Lord  Bute's  general  represent- 
ative, and  the  persons  claiming  the  colliery ;  and  the  words  of  Mr. 
Wortley's  will  are  almost  identically  the  same. 

July  I8th.  Lord  Chancellor.  Perhaps,  if  I  had  been  advised 
of  what  had  passed,  when  this  property  first  came  into  this  Court, 
that  Lord  Bute  under  a  decree  to  sell  the  interest  in  this  colliery  had 
taken  it  to  himself,  it  would  have  been  necessary  to  have  proved 
nothing  more,  than  that  the  subject  remained  in  him,  unaltered,  in 
the  same  state  that  it  was  acquired ;  for  I  should  have  referred  to 
the  evidence  in  that  cause,  and  the  same  evidence  has  been  given 
now,  explaining  correctly  and  distinctly  the  nature  of  a  subject, 
which,  seldom  coming  under  discussion  here,  we  are  the  less  ac- 
quainted with.  I  am  satisfied,  the  Master  has  drawn  a  just  conclu- 
sion with  regard  to  all  the  articles,  he  has  stated  to  be  necessary  for 
carrying  on  the  colliery.  The  principal  article,  upon  which,  as  an 
instance,  the  difficulty  is  most  pressed,  is  considering  a  specific,  sum 
of  money  deposited  in  a  specific  place  as  specificaUy  necessary. 
That  money  or  credit  is  necessar)*  for  carrying  on  every  trade,  no 
one  can  doubt :  but  that  the  particular  identical  sum  is  specifically 
necessary,  is  a  proposition,  that  certainly  admits  a  good  deal  of  con- 
sideration, and  may  upon  the  first  state  of  it  raise  some  doubt.  But 
I  am  satisfied,  that  the  Master  has  considered  it  very  properly.  In 
the  former  cause  the  money  in  Mr.  Child's  shop  was  held  to  pass  as 

they  acquiesced  in  the  accounts.  In  December,  1760, 15,596/.  ia.  3  l-4d.  was 
due  from  the  fitters ;  85211.  99.  5dL  was  in  Child's  Bank :  1502L  ?«.  2  l-id,  was  in 
the  hands  of  Featherstone.  The  cause  was  heard  on  the  5th  of  December,  1763. 
(1)  5  Bra.  P.  C.  534.  As  to  the  result  of  that  case,  as  represented  here,  see 
Lord  Eldon's  judgment  upon  the  re-hearing,  poH^  vol.  xL  633,  in  Stuart  v.  The 
Marquii  of  Bute. 
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Btock  in  trade:  there  is  no  determination  upon  it:  but  the  Court 
did  as  strong  a  thing ;  for  the  whole  of  the  articles  were  sold  by  the 
decree  in  a  case,  where  infants  were  concerned ;  and  under  that  the 
cash  in  Child's  shop  was  transferred  to  Lord  Bute.  I  do  not  con- 
sider this  at  all  as  money ;  and  it  is  not  a  fair  way  of  considering  it. 
It  has  not  any  of  the  qualities  of  money.  It  is  not  at  the  command 
of  the  party.  It  is  not  used  as  money.  It  yields  no  interest.  There 
is  no  account  of  interest  upon  it.  He  cannot  command  it.  He 
cannot  give  a  draft  upon  it.  It  is  as  much  a  part  of  the  machinery 
of  the  colliery  as  any  of  the  engines  used  to  procure  the 
P218]  general  result  of  profit  of  all  the  component  parts  *real 
and  personal,  that  enter  into  this  trade.  Several  of  the 
materials  are  in  the  same  situation.  The  very  oil,  with  which  the 
wagon-wheels  are  greased,  pays  its  share  of  the  profits  of  the  trade 
to  the  parties.  The  money  is  in  the  same  situation.  It  lies  dead 
and  unproductive  in  the  hands  of  the  banker,  till  issued  in  the  course 
of  the  trade ;  and  the  only  account  is,  that  upon  the  general  ac- 
count they  receive  benefit  from  the  employment,  as  from  the  em- 
ployment of  the  horses,  hay  and  corn,  and  every  part  of  the  ma- 
chinery used  in  working  the  colliery.  Therefore  it  is  correctly  stock 
in  trade ;  not  in  that  course  of  use,  in  which  a  propriet<M*  of  money 
making  profit  of  it  as  such  is  to  employ  it.  The  money  is  the  prin- 
cipal article.  One  is  apt  to  consider  money  of  the  same/ nature  as 
in  other  cases  ;  but  in  this  case  it  is  evident,  it  yields  no  advantage 
but  in  the  shape  of  that  contingent  profit  annually  divided,  if  the 
state  of  the  trade  admits  a  dividend  annually :  but  there  are  years 
in  this  very  trade,  in  which  the  expense  outruns  the  profit,  and  the 
dividend  must  be  postponed.  I  am  clearly  satisfied  upon  the  nature 
of  the  subject,  and  the  manner,  in  which  it  is  bequeathed,  the  tes-  , 
tator  intended,  that  without  diminution  every  thing  composing  the 
intefrest  in  the  partnership,  the  profit  to  be  made  of  that  partnerahip, 
should  go  with  the  colliery. 

The  manner,  in  which  the  property  was  acquired  and  held  by  the 
testator,  has  considerable  weight  upon  the  exposition  of  the  will. 
Lord  Bute  had  soon  after  Mr.  Wortley's  death  become  the  owner  of 
his  interest  in  this  business,  consisting  of  a  great  colliery  founded 
upon  a  real  estate,  but  that  could  only  be  productive  by  t)eing  com- 
bined with  a  vast  many  articles,  that  in  their  nature  may  be  mova- 
ble, and  articles  of  personal  property.  It  is  apparent,  he  intended 
to  return  that  property  into  the  family  of  Mr.  Wortley :  which  is 
also  part  of  his  own  family :  not  giving  it  to  the  immediate  repre- 
sentative of  Mr.  Wortley,  who  had  a  large  &mily  and  a  great  estate. 
It  occurred  to  him,  that  it  would  be  more  beneficial  to  make  it  a 
provision  for  the  younger  children.  If  the  consequence  urged  by 
the  residuary  legatee  takes  place,  the  necessary  efiect  will  be  to  de- 
feat entirely  the  primary  purpose.  The  trustees  cannot  borrow 
money.  They  have  no  power  to  raise  money.  They  have  no 
power  to  charge  or  lay  out  any  sum  of  money.  Lady  Bute  at  h^r 
time  of  life,  if  obliged  to  lay  out  money  to  procure  a  benefit  from 
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this  stock,  would  have  no  benefit  from  it.  It  would  be  a  great  deal 
too  much  for  her  to  lay  out  money  to  entitle  herself  to  a 
benefit  *for  life  from  it:  the  infants  could  not  have  [*219] 
money  raised  for  them  ;  so,  if  it  was  unfortunately  neces- 
sary to  separate  any  of  these  articles,  the  balances,  coals,  &c.  all  the 
advantage  intended  to  be  given  would  have  been  defeated  for  a  con- 
siderable time  ;  and  the  professed  object  was  to  increase  her  provi- 
sion and  to  make  a  provision  for  the  younger  children,  by  which 
they  might  be  maintained,  not  at  the  expense  of  their  father.  Ac- 
cording to  this  argument,  they  must  have  waited  till  this  fund  had 
cleared  itself.  I  do  not  conceive,  the  words  of  Mr.  Wortley's  will 
are  more  significant  or  speak  more  plainly  an  intention  to  annex  all 
these  articles,  that  may  be  deemed  of  the  nature  of  personal  estate, 
to  the  interest  of  these  collieries,  and  to  except  them  from  the  sub- 
sequent disposition  of  the  personal  estate,  than  these  words.  The 
only  rule,  I  can  draw,  is,  that  for  determining  the  extent  of  the  be- 
quest I  must  consider  the  nature  of  the  property.  In  general 
"  things  "  may  be  very  properly  restrained  to  things  gv^dem  gen- 
eris  (1).  Here  the  nature  of  the  property,  of  which  it  is  impossible 
to  suppose  him,  who  had  possessed  it  so  long,  not  informed,  is  such, 
that  though  it  is  literally  true,  he  had  an  undoubted  interest  in  every 
specific  waggon  and  quantity  of  coals  upon  the  staiths  and  the  other 
articles,  yet  it  is  correctly  true,  that  he  never  had  the  use  of  them, 
as  a  man  has  the  use  of  his  movable  property  and  general  personal 
estate,  the  disposal  of  them  ea  forma^  in  which  they  existed.  There- 
fore they  could  not  be  understood  by  him  as  specifically  component 
parts  of  his  personal  estate.  The  only  way,  they  were  useful  to 
him,  or  that  he  could  derive  any  profit  from  them,  was  in  the  result 
of  the  annual  account.  The  renewal  of  them  was  not  bought  by 
his  money  :  nor  was  any  of  the  partners  consulted  upon  it :  but  the 
credit  and  stock  of  the  different  partners  were  formed  originally  by 
the  accumulation  of  profit.  The  use  was  not  of  the  article  by  itself, 
but  being  entitled  upon  the  whole  together  to  a  share  of  profit,  when 
profit  arises.  The  several  proprietors  never  knew  any  thing  of  the 
manner,  the  stock  was  renovated.  That  was  by  deduction  out  of 
the  produce.  The  supply  was  carried  on  by  the  different  overseers, 
and  without  a  specific  direction'  the  stock  was  continually  renevring 
prior  to  any  dividend  of  profit.  All  therefore  he  knew,  all  he  felt, 
as  owner  with  regard  to  this  property,  was  this  circumstance :  that 
at  a  certain  period  (in  this  case  for  several  years  it  has 
been  annual)  a  profit  is  coming  to  *  them.  These  profits  [*220] 
he  intended  to  give,  as  he  enjoyed  them,  to  Lady  Bute  for 
life,  and  afterwards  as  a  fund  of  provision  for  these  children ;  which 
intention  could  not  be  obtained  without  that  construction,  which,  I 
think,  the  words  will  clearly  admit  of;  that  these  articles  are  sepa- 
rated from  the  general  personal  estate  and  annexed  to  the  interest 
in  the  colliery.     Mr.  Wortley's  will  is  very  correctly  drawn :  but  it 

(1)  Bwm  V.  Cwmfartky  2  Yes.  277. 
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is  not  plainer  than  these  words.  General  Stuart  is  appointed  resid- 
uary legatee  at  the  close  of  the  will :  but  it  is  at  the  close  of  a  will, 
in  which  the  testator  emphatically  severs  these  things  from  his  gen- 
eral personal  estate.  He  does  not  give  the  use  of  the  things,  but 
the  receipt  of  the  profits,  to  Lady  Bute  and  these  children ;  and 
they  are  to  enjoy,  as  far  as  the  nature  of  the  property  will  admit. 
That  will  be  not  in  any  shape  except  by  entitling  them  to  a  third  of 
the  profit.  That  is  the  only  method,  in  which  these  things  can  be 
used  and  enjoyed  ;  and  that  was  the  method,  in  which  he  had  used 
them ;  and  for  the  purpose,  that  the  enjoyment  may  be  complete, 
he  separates  them  from  his  general  personal  estate.  The  word 
<<  things  "  therefore  is  not  a  loose  expression.  From  the  nature  of 
the  subject  and  interest  devised  and  the  interest  of  all  the  parties  I 
am  bound  to  give  the  words  the  plain  sense,  they  will  bear ;  that 
these  things  shall  not  go  as  the  general  personal  estate,  but 
with  the  colliery ;  that  the  use  may  be  such,  as  it  was,  when  he  re- 
ceived the  profit,  and  while  he  enjoyed  it.  He  intended  the  devi- 
sees to  have  thd  same  enjoyment,  that  he  had ;  for  it  is  to  be  subject 
only  to  the  annuity  to  General  Stuart ;  which  he  had  always  paid 
himself.  Therefore  declare,  that  these  articles  under  the  words  of 
the  bequest  are  to  be  held  by  the  executors  for  the  persons,  who  are 
entitled  to  the  use  and  enjoyment  of  the  collieries.  The  costs  of  the 
cause  must  come  out  of  the  colliery  fund  (1). 

1.  The  case  of  the  Earl  of  Bute  v.  Stuart  (upon  which  Lord  Roeslyn  placed 
considerable  reliance,  as  an  authority  for  the  decision  made  by  him  in  the  principal 
case ;  but  which  Lord  Elaon,  on  the  rehearing,  thought  very  little  applicable)  is 
reported  in  2  Eden,  87. 

2.  The  meaning  of  the  words  ^estate,"  or  '^effects,"  or  ''things, "  if  used  in  a 
clause  containing  an  enumeration  of  the  testator's  personal  estate,  will,  in  general, 
be  confined  to  estate,  or  effects,  or  things,  ^uadem  geiurii  with  those  enumerated, 
as  being  the  most  natural  construction,  when  unexplained  by  the  context  i2crt^ 
linr^i  V.  Jenntnops,  13  Ves.  4(> ;  Hotham  v.  Sutton,  15  Ves.  3%.  Lord  Hardwicke 
.repeatedly  decided,  that  under  a  bequest  of  the  testator's  house,  **  and  all  that 
should  be  in  it, "  at  the  testator's  death,  cash  passed,  and  hank  notes,  which,  his 
Lordship  held,  were  to  be  considered  as  cash,  {Southcote  v.  Watson,  3  Atk.  232  \ 
Popham  V.  Laibf  AyUshury,  AmbL  68 ;  Cha^pman  v.  Hart,  1  Ves.  Sen.  273,)  but 
not  promissory  notes  and  securities,  as  they  are  only  evidence  of  title  to  tlungs 
out  of  the  house,  and  not  things  in  it  Lord  Thurlow,  in  Moort  v.  ^oore,  1 
Brown,  129,  Lord  Redesdale,  in  Flendnj^  v.  Brook,  1  Sch.  dt  Lef.  319,  and  Rich- 
ards, C.  R  in  The  Kinf  v.  Capper,  5  Price,  265,  have  referred  to  these  decisions, 
and  treated  them  as  bmdin?  authorities ;  and  Lord  Mansfield,  in  MiUer  v.  Race, 
1  Burr.  457,  seems  to  have  been  clearly  of  Lord  Hardwicke's  opinion,  that,  under 
a  bequest  of  cash,  bonk  notes  would  pass;  and  were  not  to  be  considered  as  secu- 
rities for  money,  but  as  money:  the  same  rule  was  admitted,  arguendo,  in  HoUusm 
v.  Sutton,  15  Ves.  234.  But  this  doctrine  must  be  received  with  less  implicit 
confidence,  in  consequence  of  the  intimation  thrown  out  by  Lord  Eldon,  on  the 
rehearing  of  the  principal  case. 

(1)  This  decree,  afiirmed  upon  a  re-hearing  by  Lord  Eldon,  C.  but  with  great 
doubt,  and  a  recommendation  to  appeal,  was  reversed  by  the  House  of  Lords : 
Stuart  V.  The  Marqma  of  Bute,  pott,  vol.  xi  657. 
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ATTORNEY  GENERAL  v.  BOULTBEE. 

[1796,  March  11 ;  Jult  21.  —  Ante,  Vol.  II.  380.] 
Deciubs  affinnecL 

The  Defendants  appealed  from  the  decree  of  the  Master  of  the 
Rolls,  reported  ante,  Vol.  IL  380  (I). 

The  Lord  Chancellor  decliued  hearing  the  cause  on  account  of 
the  interest,  his  Lordship  by  virtue  of  his  office  had  in  the  subject  (2). 
His  Lordship  referred  the  appeal  to  Lord  Chief  Justice 
Eyre  and  Lord  Chief  Baron  M'Donald;  before  whom  it    [*231] 
was  argued  at  great  length  on  the  10th  and  11th  of  March, 
at  Serjeant's  Inn  HaU. 

March  llth.  Etae,  (a) Chief  Justice.  This  case  is  certainly 
new  in  its  circumstances ;  and  the  circumstances,  in  which  it  is  new, 
create  considerable  difficulty.  They  appear  to  have  produced  that 
effect  upon  the  mind  of  the  Master  of  the  Rolls  ;  who  gave  the  case 
great  consideration.  We,  upon  whom  the  duty  of  examining  the  de- 
cree has  been  thrown  by  the  Lord  Chancellor,  wish  also  to  take  it 
into  serious  consideration  :  we  will  therefore  give  judgment  this  day 
se'nnight.  Thus  much  I  will  say  now.  In  my  judgment  the  ground 
taken  by  the  Master  of  the  Rolls  for  the  decision  was  very  judicious- 
ly taken,  and  was  in  truth  the  only  ground,  that  could  be  taken  to 
support  the  decree ;  for  I  cannot  think,  that  after  almost  the  judi- 
cial decisions  made  upon  this  trust  by  successive  Chancellors,  who 
have  received  the  recommendation,  this  trust  can  now  be  narrowed 
to  a  mere  approbation ;  and  even  beyond  that ;  for  the  aigument  re- 
quires, not  a  simple  approbation  previous  to  the  presentation,  but  the 
not  being  able  to  show  ground  of  disapprobation  after  the  presenta- 
tion. Sir  Francis  Nethersole  did  mean,  as  far  as  the  nature  of  the 
case  admitted,  to  purchase  the  patronage.  I  say,  as  far  as  the  na- 
ture of  the  case  admitted,  because  it  would  admit  it  only  to  a  cer- 
tain degree.  All,  he  could  do,  was  to  create  a  trust,  that  would  in- 
fluence the  Crown  in  favor  of  the  nominee  of  him  or  his  trustees. 
Therefore  a  person  claiming  the  benefit  must  claim  it  as  having  been 
named  by  the  trustees.  But  a  new  and  difficult  question  arises, 
where  something  is  to  be  imputed  to  the  trustees,  and  it  may  be  said, 
the  act  of  the  trustees  has  diaEippointed  part  of  the  trust.  Undoubt- 
edly there  were  two  objects.  The  first  and  principal  object  was  the 
augmentation  of  the  vicarage :  but  undoubtedly  part  of  the  object 
was  to  secure  in  effect  the  presentation  to  him,  and  those,  who  were 
to  have  the  management  of  the  trust ;  and  the  question  is,  whether, 
where  the  whole  is  disappointed  by  tbe  act  of  the  trustees,  the  Court 

il\  See  the  notes  to  that  Report 

(2|  For  the  same  reason  Lonl  Thiirbw  had  oriffiiULllf  refused  to  hear  the  cause. 

(a)  The  last  judgment,  before  the  present,  of  Siis  distinguished  magistrate  in 
this  Court,  was  as  one  of  the  Lords  Uommissioneis.  See  on/e,  note  (a)  to  Aa6o6 
of  (he  CanuOie  v.  Eagt  hutia  Co.,  2  V.  59;  and  notes  1  V.  270, 485. 
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consistendy  with  its  general  rules  in  the  regulation  of  charities  can 
attend  to  the  princip^  object  and  support  that,  rejecting  the  qualifi- 
cation, where  it  belonged  to  the  trustees  themselves  to  bring  forward 
the  quqjification,  and  they  have  neglected  it.  At  present  I  agree 
with  the  Master  of  the  Rolls,  that  there  was  a  reasonable  time  for 
them  to  produce  their  nomination ;  and  dealing  with  the  Crown  they 
ought  to  have  done  so  ;  and  they  ought  not  to  have  ex- 
[*222]  pected  that  •intercourse,  which,  if  it  does  take  place, 
is  mere  grace  and  favor ;  and  the  only  question  is,  what 
will  be  the  effect  of  their  having  put  the  case  into  this  extraordinary 
situation,  that  now  by  the  presentation  eomtat  de  persona  as  to  the 
object  of  the  bounty,  and  they  have  made  it  impossible,  that  he 
should  have  that  qualification,  which  the  donor  has  required.  I  am 
not  prepared  to  say,  what  will  be  the  effect  of  that,  consistent  with 
the  general  rules,  that  govern  the  Court  as  to  charities.  Therefore 
I  think  the  ground  was  very  judiciously  chosen  by  the  Master  of 
the  Rolls,  as  the  only  ground,  with  regard  to  which  any  question 
could  arise. 

July  2 1  sL  Lord  Chancellor  [Loughborough]  .  I  have  received 
the  certificate  in  aflirmation  of  the  decree  from  the  Chief  Justice  of 
the  Common  Pleas.     Affirm  the  decree. 


See,  ofiie,  the  notes  to  &  C  2  V.  380. 


STRODE  V.  BLACKBURNE, 
[1796,  Feb.  11, 12 ;  July  22.] 

Bill  by  tenant  for  life  in  possession  for  diflcoveir  and  delivexr  of  the  title-deeds : 

plea,  a  mortga^  in  fee  ov  a  former  tenant  for  life  alleging  himself  to  be  seised 

in  fee,  without  notice,  ordered  to  stand  for  an  answer  with  liberty  to  except  (a) 

Mortgagee  of  an  estate,  partly  in  settlement,  must  discover  the  boundaries,  [p.  225.] 

Title-deeds  are  incident  to  the  possession  under  a  freehold  title,  (b)  [p.  225.] 

Pawnee  of  a  bailee  must  discover,  so  as  to  enable  the  owner  to  bring  an  action,  (c) 

[p.  22a] 

The  bill  stated  the  following  case.  John  Blower  upon  the  marriage 
of  his  daughter  Ann  with  Samuel  Strode,  the  Plaintiff,  settled  certain 
freehold  estates  to  the  use  of  himself  for  life ;  remainder  to  the  use  of  his 
said  daughter  for  Ufe ;  remainder  to  the  children  of  the  nurriage  as  ten- 
ants in  common  in  tail ;  and  for  de&ult  of  such  issue,  as  to  part  to  his 
son  Samuel  Blower,  as  to  the  rest  to  the  survivor  of  Strode  and  his  wife, 
in  fee.  John  Blower  continued  in  possession  till  his  death  in  179S : 
then  Ann  Strode  took  possession,  and  has  been  in  possession  ever 


(a)  See  awie,  notes  to  Jerrard  v.  Sanders,  2  V.  454. 


,  ,  As  to  the  comparative  unimportance  of  the  title-deeds  in  the  United  States, 
see  note  (a)  to  Fbrd  v.  Paing,  1  V.  72. 
(c)  1  Maddock,  Ch.  20a 
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since,  and  became  entitled  to  the  possesaion  of  all  the  title-deeds : 
but  they  have  been  by  John  or  Samuel  Blower  delivered  to  the  De- 
fendant Alice  Blackburne ;  and  she  has  them  in  her  custody.  The 
Defendant  pretends,  that  in  consideration  of  1000/.  John  Blower  by 
lease  and  release,  10th  and  12th  December  1791,  conveyed  the  said 
estates  to  her  and  her  heirs,  subject  to  redemption ;  and  in  January 
1792  surrendered  a  copyhold  estate  as  a  farther  security ;  and  upon 
that  mortgage  the  title  deeds  were  delivered  to  her ;  and  she  has  a 
right  to  retain  them.  The  bill  charged,  that  neither  of  the  Plain- 
tiffs were  privy  to  the  mortgage ;  and  they  did  not  know  of  it,  or 
that  the  deed  had  been  delivered  to  the  Defendant,  till  a  considera- 
ble time  after  the  death  of  John  Blower ;  and  it  prayed,  that  the 
Defendant  might  be  compelled  to  deliver  up  all  the  tide 
^  deeds  and  evidences  in  her  hands,  custody,  or  power,  re-  [*  223] 
lating  to  the  said  premises. 

As  to  so  much  of  the  bill,  as  sought,  that  the  Defendant  should 
discover,  whether  any  of  the  title-deeds  relating  to  the  said  premises, 
except  the  indentures  of  the  10th  and  12th  of  December,  1791, 
were  in  her  custody,  and  should  set  forth  a  list  of,  and  be  compelled 
to  deliver  up,  all  evidences  and  writings  in  her  custody  relating  to 
the  said  premises,  except  the  said  indentures  of  1791,  the  Defend- 
ant pleaded,  that  in  December,  1791,  John  Blower  being  in  quiet 
possession  of  the  premises  mentioned  in  the  bill,  and  alleging  him- 
self to  be  seized  in  fee  in  possession,  and  being  also  in  possession  and 
having  the  disposal  of  the  title-deeds  and  evidences  in  writing  rela- 
ting thereto,  applied  to  her  to  lend  him  1000/.  upon  mortgage  of  the 
said  premises  and  a  copyhold  estate.  The  plea  then  set  forth  the 
indentures,  by  which  the  said  estates  were  conveyed  to  her  and  her 
heirs,  subject  to  redemption,  with  the  usual  covenants  for  a  good 
title,  that  the  mortgagor  was  seised  in  fee,  and  had  a  right  to  con- 
vey. The  plea  contained  averments,  that  the  Defendant  had  no  no-  , 
lice  of  the  settlement,  that  the  money  was  still  due,  and  the  other 
usual  averments,  and  was  supported  by  an  answer  denying  notice. 

Attorney  General  [Sir  John  Scott]  and  Mr.  CooJce,  for  the  Plea, 
insisted  upon  Jerrard  v.  Saunders  ante^  Vol.  II.  454,  and  Fagg*s 
CasCy  there  cited,  that  against  a  purchaser  for  valuable  consideration 
without  notice  the  Court  has  no  jurisdiction. 

Solicitor  General  [Sir  John  Mitford,]  and  Mr.  RomiUy  for  the 
Plaintiffs,  contended,  that  that  rule  applied  only  where  the  Defend- 
ant was  in  possession  and  endeavoring  to  defend  that  possession : 
but  the  Court  would  not  sever  the  deeds  from  thcf  possession. 

Lord  Chancellor  [Loughborough].  As  this  case  is  now  argu- 
ed by  the  Attorney  General^  it  is  a  point  of  a  great  deal  of  impor- 
tance, and  requires  great  consideration ;  for  if  this  plea  in  the  extent, 
to  which  it  is  now  carried,  holds  good,  I  doubt,  the  consequence  to 
all  the  settlements  in  the  kingdom  will  be  very  mischievous  ;  for  in 
fact  the  tenant  for  life  is  trusted  with  the  possession  of  the  deeds.  I 
suppose,  there  is  not  an  instance  to  the  contrary,  except  where 
there  is  some  suspicion ;  and  if  he  has  it  in  his  power  by  making 
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a  bad  mortgage  to  deliver  over  all  the  title-deeds,  however  in- 
eflfectual  the  mortgage  may  be,  the  vexation  and  mischief  to 
the  persons  entitled  under  the  settlement  would  be  endless.  I 
now  wish  it  to  be  considered,  whether  that  rule,  that  the  Court 
will  not  interfere  at  all  against  a  purchaser  for  valuable  consideration 
without  notice,  is  so  absolute,  that  he  will  not  be  compelled  to  dis- 
cover that,  which  may  benefit  the  Plaintiff  and  cannot  injure  him. 
Suppose,  you  have  a  term,  of  which  you  could  availyourself  to  turn 
the  Plaintiff  out  of  possession,  there  might  be  reason  to  hold  that 
back  ;  but  you  have  a  number  of  title-deed^,  that  can  by  no  possi- 
bility aid  your  title  as  mortgagee,  and  enable  you  to  recover  in  any 
respect  against  the  Plaintiff;  but  which  may  be  very  material  to  the 
Plaintiff:  is  there  any  conscience,  that  you  should  make  your  own 
terms  as  to  them,  and  drive  the  party  to  a  hard  bai^n  ? 

July  22(f.  Lord  Chancellor.  Upon  this  plea  it  was  contended, 
that  as  the  Defendant  states  herself  to  be  a  mortgagee  for  valuable 
consideration  without  notice,  and  as  such  has  had  the  title-deeds  de- 
livered to  her,  this  Court  has  no  jurisdiction  to  grant  relief  or  to 
compel  a  farther  discovery,  than  is  made  by  the  plea ;  which  is  in 
effect  a  plea  in  bar  to  the  discovery,  as  well  as  the  relief.  For 
the  Plaintiff  it  was  contended,  that  being  in  possession  of  the  estate 
to  which  the  deeds  are  incident,  and  having  therefore  as  the  owner 
in  possession  the  legal  right  to  the  deeds,  he  is  in  the  common  case 
as  to  the  discovery  of  requiring  the  Defendant  to  set  out  that,  which 
the  Plaintiff  may  recover  at  law,  by  such  a  description  as  to  make  it 
the  subject  of  an  action  of  detinue  or  trover.  The  question  appears 
to  me  to  deserve  great  consideration.  On  one  hand  it  would  be  ex- 
tremely dangerous  to  break  in  upon  that  security,  that  a  purchaser 
for  valuable  consideration  is  entitled  to  hold,  that  secrecy,  he  has  a 
right  to  observe,  with  regard  to  the  circumstances,  by  which  his  title 
is  composed.  On  the  other  hand  it  would  be  a  very  pernicious  con- 
sequence, if  title-deeds,  which  in  the  ordinary  course  of  business 
rest  in  the  possession  of  the  tenant  for  life  (1),  were  so  at  his  dispo- 
sal, that  they  should  be  put  out  of  the  power  of  the  remainder-man. 
The  tenant  for  life  would  be  enabled  very  fraudulently  to  convey 
from  the  remainder-man,  perhaps  the  title  to  his  estate ;  though  he 
could  not  by  any  act  of  his  own  affect,  bar  or  injure,  that  estate. 
The  question  therefore  has  a  very  general  extent. 

It  had  occurred  to  me,  and  upon  full  consideration  the 
[*  225]  *  same  idea  remains  in  my  mind,  that  the  plea  of  purchase 
for  valuable  consideration  without  notice  is  a  shield  to  the 
possession ;  and  I  find  it  very  difficult  to  imagine  a  case,  in  which  it  can 
be  used  for  any  other  purpose  than  to  defend  the  actual  possession. 
It  was  stated  very  truly  by  the  Attorney  General,  that  in  the  plea  it 
is  not  said,  it  is  to  maintain  the  possession :  and  it  is  obvious,  if  I 
am  right,  that  no  such  statement  should  be  found  in  any  plea ;  for 
ex  hypothesi  the  Defendant  is  in  possession  of  that,  which  he  seeks 

(1)  Ante,  voL  i.  7a 
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by  the  plea  to  defend.  The  Plaintiff  is  seeking  to  obtain  what  he 
does  not  enjoy ;  the  Defendant  is  seeking  to  protect  himself  in  the 
possession  of  that,  which  he  holds ;  and  in  this  case  the  8up))osition 
is,  that  the  Defendant  is  in  possession  of  the  deeds ;  and  it  is  to 
cover  that  possession  that  the  plea  is  put  in.  Consider  the  case, 
where  the  title  to  the  land  is  attached.  If  a  Court  of  Equity  was  to 
make  him  discover,  how  he  made  out  his  title  to  the  land,  of  which 
he  is  in  possession,  there  would  be  no  conscience,  no  equity,  no  good 
discretion  even,  to  enable  the  Court  to  call  upon  the  Defen^nt, 
having  paid  money  for  the  land  without  any  notice,  a  title  perfectly 
founded  in  conscience,  if  it  has  any  foundation,  to  set  forth  his  title. 
The  deeds  are  incident  to  the  possession.  Even  where  the  Defend- 
ant is  in  possession  of  the  land,  the  plea  will  not  go  to  the  extent,  to 
which  it  is  attempted  now  to  carry  it ;  for  though  the  Court  would 
not  call  upon  him  to  set  out,  by  what  means  he  derives  his  title,  yet 
there  are  cases,  where  the  Court  would  have  no  hesitation  to  make 
him  describe  the  thing,  of  which  he  is  in  possession.  If  a  mortgage 
was  made  by  the  owner  of  an  estate  partly  settled,  partly  unsettled, 
and  during  the  possession  of  that  owner  the  boundaries  had  been 
confounded  ;  if  a  person  entitled  under  the  settlement  filed  a  bill  to 
compel  the  mortgagee  to  set  out,  not  the  title,  by  which  he  claims, 
but  the  metes  and  bounds  of  the  estate,  subject  to  his  mortgage,  no 
such  plea  could  go  to  the  extent,  this  Defendant  supposes.  This 
Defendant  is  not  called  upon  to  discover  any  part  of  her  title,  but 
only  to  describe  what  these  deeds  are,  which  are  relative  to  the 
Plaintiff's  estate,  and  in  consequence  of  the  mortgage  have  got  into 
her  possession.  I  have  stated,  that  the  title-deeds  are  incident  to 
the  possession.  Prima  facie  a  person  in  possession  of  the  estate 
under  a  title,  that  gives  a  freehold  interest  at  the  least,  has  a  right 
to  the  custody  of  them.  They  are  not  considered  in  law  as  chattels ; 
but  follow  and  are  incident  to  the  estate  in  the  hands  of 
♦  the  owner.  At  law  they  belong  of  right  to  the  owner ;  [*  226] 
and  do  not  go  to  the  executor.  As  by  the  law  the  De- 
fendant could  not  hold  them,  it  is  against  all  conscience  to  re- 
fuse to  describe  that,  which  the  other  party  by  the  admission  of  the 
Defendant  has  a  right  to  recover.  It  by  no  means  follows,  that  every 
species  of  deed,  that  may  be  in  her  possession,  should  be  directed  by 
this  Court  to  be  delivered  up :  but  it  would  be  extremely  pernicious 
to  permit  her  to  close  her  mouth  and  to  refuse  any  account  whatso- 
ever. Suppose  counterparts  of  leases  were  delivered  to  her :  they 
are  of  no  value  except  to  the  actual  owner ;  not  of  so  much  value 
as  a  clean  skin  of  parchment :  so  surveys,  maps,  rent-rolls  of  a  manor : 
they  are  of  no  intrinsic  value :  they  are  of  value  to  the  owner  of  the 
estate,  of  which  they  are  the  muniments,  and  the  enjoyment  of  which 
b  carried  on  by  means  of  them. 

Then  it  comes  to  this :  the  assumption  must  be,  that  she  has  a 
right  to  the  deeds  as  a  substantive  property ;  that  is,  as  chattels. 
Where  is  the  difference  between  this  and  the  common  case  of  goods, ' 
for  which  trover  or  detinue  lies  ?  A  person  averring,  that  he  is  in 
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such  circumstances,  that  he  cannot  describe  them,  requires  an  ac- 
count to  be  given  to  enable  him  to  do  so.  Suppose,  a  box  of  jewels 
was  pledged  by  a  person  not  the  owner,  but  a  mere  bailee,  the 
pawnee  supposing  the  person  in  possession  actually  the  true  owner, 
and  there  being  no  reason  to  think  otherwise :  there  would  be  no 
difficulty  in  a  Court  of  Equity  in  obliging  him  to  explain  and  set  out 
that  property,  of  which  he  admits  the  title  to  be  in  another,  only 
claiming  the  value,  for  which  it  was  pledged ;  a  description,  that 
will  make  it  the  subject  of  an  action  at  law  (1).  It  is  remarkable, 
and  I  do  not  blame  the  pleadings  for  it,  that  though,  where  the  De- 
fendant is  in  possession  of  the  lands,  he  must  state,  that  he  made  the 
purchase  from  a  person  in  actual  seisin  and  possession  under  a  title 
of  ownership,  and  it  is  so  stated  in  this  plea,  as  to  the  land,  it  is  not 
so  stated  as  to  the  title-deeds  ;  for  the  language  is,  that  he  had  the 
disposal  of  them :  so  would  a  carrier :  so  a  mere  bailee.  That  is  not 
a  statement,  that  he  was  the  owner ;  nor  could  it  be  so  stated  with 
truth  and  good  cons^cience  ;  for  a  tenant  for  life  cannot  be  said  to 
have  the  ownership  of  the  deeds.  It  is  a  relative  ownership,  as  in- 
cident to  the  title  of  the  land.  The  title  and  ownership  are  in  the 
Plaintiff.  The  right  is  claimed,  not  as  a  personal  chattel,  but  as  a 
right  incident  to  this  mortgage ;  and  she  is  attempting  to  put  the 
Plaintiff  under  a  disadvantage  by  retaining  that,  with  regard  to  which 
she  can  have  do  profit. 

It  was  pressed  in  the  argument,  and  ought  to  be  con- 
[*227]  sidered,  *what  these  title  deeds  may  be.  If  there  are 
none,  of  which  the  Defendant  can  make  any  advantage, 
she  is  without  any  beneficial  interest  or  profit  to  herself  retaining 
what  may  be  a  profit  and  advantage  to  the  Plaintiff.  But  there  may 
be  among  them  a  term,  which  may  either  be  attendant  upon  the  in- 
heritance, as  a  satisfied  term,  or  a  term  amounting  to  a  freehold,  of 
which  she  may  make  advantage.  If  a  satisfied  term,  it  would  be 
absurd  to  let  it  remain  in  the  hands  of  the  Defendant ;  for  the  only 
effect  would  be  to  leave  to  the  Defendant  what  could  be  of  no  ad- 
vantage to  her,  but  only  a  vexation  to  the  Plaintiff  (2)  ;  for  if  she 
attempted  to  avail  herself  of  it  improperly,  though  that  might  not 
appear  to  a  Court  of  Law,  it  would  appear  to  this  Court ;  and  this 
Court  would  interfere  to  prevent  that  improper  use  of  it.  On  the 
other  hand,  if  it  amounted  to  an  estate  of  freehold,  that  would  ena- 
ble her  to  get  possession,  I  do  not  know,  that  this  Court  could  com- 
pel her  to  deliver  up  that.  Till  the  discovery  is  made,  it  is  impossi- 
ble to  know,  whether  any  relief  can  be  given  ;  therefore  the  proper 
order  will  be,  that  the  plea  shall  be  over-ruled  as  to  the  discovery, 
and  shall  stand  for  an  answer  with  liberty  to  except  (3). 


1.  In  order  to  support  a  plea  of  purchase  for  valuable  considentwn,  it  i 
not  tq  be  necessary,  that  the  defendaut  should  be  in  possession  of  that  which  he 
seeks  by  the  plea  to  protect ;  see,  ante,  note  4,  to  Jerrard  v.  Saunders,  2  V.  187. 


(2) 


See  Lord  Eldon's  observations  in  opposition  to  this,  post,  vol.  ix.  30, 31. 
(3)  See  IVtduyn  v.  Lee,  over-ruling  this  case,  posty  vol.  ix.  24. 
VOL.  III.  15* 
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SL  The  only  groand  upon  which  Courts  of  Equity  grant  relief,  with  respect  to 
confusion  of  boundaries,  is,  that  the  defendant,  or  those  under  whom  he  claims, 
had  a  duty  imposed  upon  them  to  keep  the  subjects  distinct  Grierson  v.  Eyre,  9 
Ve8.345;  Duke  of  Leeds  v.  Earl  of  Stn^SMl^  4  Yes.  185;  ,Mon  y.  Lord  ExeUry 
5  Yes.  293.  Some  equity  must  have  been  superinduced  by  the  acts  of  the  parties, 
or  the  Court  of  Chanceiy  has  not  jurisdiction  to  settle  the  boimdaries  of  legal 
estate,  ffake  v.  Qmyen,  2  Cox,  362;  Mcyns  v.  HaJtlon,  2  Anstr.  286;  Spter  v. 
CraufUr,  2  Meriv.  417;  WWxs  v.  Parkinaon,  1  Swanst  9;  Mamty  Cknercd  v. 
lUlfsiofi,  2  V.  &  B.  265.  Unless  some  such  foundation  is  laid  for  a  commission 
to  ascertain  boundaries,  it  will  not  be  issued,  except  by  consent  MUier  v.  fFarm- 
ingionj  1  Jac.  &.  Walk.  492 ;  Soeer  v.  CrawUr^  ubi  aupra. 

3.  That  the  pawnee  of  a  bailee,  or  factor,  must  give  such  a  discovery  as  will 
enable  the  owner  to  bring  an  action,  see  Mandm  v.  PanshaU,  1  Vem.  407. 

4.  With  respect  to  the  party  who  is  entitled  to  the  custody  of  title  deeds,  see 
note  1,  to  Ford  v.  Peering^  1  V.  72. 


CROMMELIN  v.  CROMMELIN. 

[1796,  JuLT  19,  22.] 

CoiTDiTioiv  by  will,  reauiring  consent  of  trustees  to  marriage,  not  applicable  to  the 
second  marriage  or  a  natural  daughter,  who  had  married  between  the  date  of 
the  will  and  i&  death  of  the  testator,  having  approved  it,  and  was  a  widow  at 
his  death,  (a) 

Sir  Robert  Barker  by  his  will,  dated  the  22d  of  January,  1788, 
devised  and  bequeathed  all  the  residue  of  his  estate  and  effects  to 
his  executors  upon  trust  to  convert  the  whole  into  money,  and  to 
stand  possessed  lipon  trust  for  his  natural  daughters,  Mary,  Juliana, 
and  Hannah  Barker,  equally ;  one  moiety  to  be  paid,  when  they 
should  respectively  attain  the  age  of  twenty-four,  or  be  married  with 
the  consent  and  approbation  of  his  said  trustees  or  the  survivors  in 
writing,  which  should  first  happen  :  but  if  any  should  marry  without 
such  consent  under  twenty-four,  such  moiety  to  be  paid  to  her  or 
their  husband  or  husbands  at  her  or  their  attainment  of  twenty-four, 
or  when  she  or  they,  if  living,  would  have  attained  that  age,  or  to 
the  executors,  &c.  of  such  husband  or  husbands ;  and  the  other 
moiety  to  be  paid  to  his  said  daughters  respectively,  when  they  should 
attain  twenty-eight,  or  be  married  with  such  consent  and  approba- 
tion as  aforesaid.  But  in  case  any  of  his  said  daughters 
should  marry  before  the  age  of  *  twenty-eight  without  such  [*  228] 
consent,  then  as  to  a  moiety  of  her  or  their  share  or  shares 
upon  trust  for  her  or  their  separate  use  for  life ;  and  after  the  death  of 
such  daughter  or  daughters  for  her  or  their  children ;  and  if  there 
should  be  none,  for  the  other  daughter  or  daughters  and  her  or  their 
children,  subject  to  the  same  restrictions  with  regard  to  their  marrying, 
and  upon  the  same  trusts  as  the  original  shares ;  and  in  case  all  his 
said  daughters  should  marry  without  such  consent  and  die  without 


^ 


a)  As  to  conditions  in  restraint  of  marriage,  see  anU^  p.  89,  note  (a)  to  Stadt 
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children,  then  as  to  all  the  said  moieties  in  trust  for  his  next  of  kin : 
provided  that  if  any  of  his  said  daughters  should  marry  under  twen- 
ty-one with  such  consent,  it  should  be  lawful  to  the  trustees  to  pay 
one  moiety  of  her  share  to  the  husband,  or  to  make  a  settlement ; 
and  if  any  should  die  before  twenty-four  or  marriage,  the  whole  of 
her  or  their  share  or  shares,  and  if  after  twenty-four  and  before 
twenty-eight  or  marriage,  the  remaining  moiety  or  nioieties,  should 
go  to  the  survivors  equally,  or  the  survivor,  their  or  her  executors, 
dLC.  to  be  paid  at  the  same  time,  subject  to  the  same  restrictions 
with  regard  to  their  marrying,  and  upon  the  same  trusts  in  case  of 
marriage  without  such  consent  as  aforesaid,  as  the  original  shares  ; 
and  in  case  all  his  daughters  should  die,  before  they  should  have  re- 
spectively attained  the  age  of  twenty-eight,  or  be  married  after 
twenty-four  with  such  consent,  so  that  the  whole  or  part  of  the  said 
residue  should  not  be  absolutely  disposed  of,  then  in  trust  for  his 
next  of  kin. 

The  will  contained  a  direction  for  the  maintenance  and  education 
of  his  said  daughters  out  of  the  dividends  and  interest,  till  their 
portions  should  be  payable. 

The  testator  executed  a  codicil  on  the  7th  of  May,  1789,  con- 
firming the  will,  except  so  (blt  as  it  was  thereby  altered,  and  making 
no  alteration  in  the  disposition  of  the  residue.  On  the  14th  of  Sep- 
tember, 1789,  he  died.  The  following  facts  appeared  upon  the 
Master's  report ;  Mary  Barker  died  in  the  life  of  the  testator  under 
the  age  of  twenty-four  and  unmarried.  Juliana  upon  the  17th  of 
December,  1788,  being  under  the  age  of  twenty-four,  married  John 
Shipton  in  the  East  Indies,  with  the  approbation  of  Mr.  Cockerell, 
who  was  one  of  the  trustees  under  the  will.  Her  father  on  being 
apprised  of  that  marriage  approved  it.  On  the  1st  of  March,  1790, 
Shipton  being  dead,  she  married  the  Plaintiff  Crommelin  in  Bengal 
in  the  presence  of  and  with  the  consent  of  Mr  Cockerell.  Hannah 
married  Mr.  Webb  without  consent ;  who  proposed  to 
[*  229]  settle  a  moiety  of  her  share  upon  her  and  the  *  children 
according  to  the  will ;  and  that  the  other  moiety,  subject 
to  some  charges,  should,  if  not  exceeding  10,0002.,  be  paid  to  him, 
and  if  it  should  exceed  that  sum,  the  excess  should  be  settled. 

Mr.  Webb's  proposal  was  approved  by  the  Court. 

It  was  contended,  that  Mrs.  Crommelin  at  the  time  of  her  second 
marriage  was  an  object  of  the  conditions  in  the  will. 

Lord  Chancellor  [Loughborough].  Upon  the  first  view  of  the 
case,  as  I  think  the  directions  given  as  to  Mrs.  Webb's  share  per- 
fectly proper,  I  was  very  much  inclined  to  have  given  the  same  as  to 
Mrs.  Cronunelin's ;  thinking  it  exactly  what  Mr.  Crommelin  ought 
to  have  done  himself,  viz.  to  have  taken  one  moiety,  and  to  have 
settled  the  other  upon  the  children.  But  upon  considering  the  will 
and  the  circumstances,  I  think  I  cannot  make  such  a  decree,  that 
Mr.  Croipmelin  shall  take  it  in  that  manner ;  but  he  is  entitled  to 
the  whole.  There  is  no  end  of  conjecturing,  what  the  will  would 
have  been  in  this  or  that  event.     That  is  not  an  agreeable  mode  for 
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the  Court  to  speculate  in  any  case.  In  this  the  testator  has  been 
most  unfortunate  ;  for  in  the  manner  of  framing  a  provision  for  these 
unmarried  daughters,  intending  to  promote  a  marriage  with  consent, 
he  has  given  a  premium  upon  a  marriage  without  consent ;  and  ex- 
posed them  to  the  danger  he  meant  to  prevent.  What  claim  had 
Mrs.  Shipton  the  day  before  she  married  Mr.  Crommelin  ?  I  take 
it  for  granted,  there  was  no  previous  consultation  with  the  testator 
upon  the  marriage  with  Shipton  :  but  the  report  states,  that  it  had 
the  full  approbation  of  Mr.  Cockerel] ;  under  whose  care^  I  take  it 
for  granted,  she  was,  as  the  friend  of  the  testator  and  a  relation. 
The  codicil  confirming  the  ivill  executed  after  the  marriage,  is  of 
but  little  consequence ;  as  I  suppose,  the  testator  did  not  then 
knpw  it.  The  second  marriage  was  also  with  the  consent  of  Mr. 
Cockerell,  before  she  could  have  known  of  the  will.  In  the  situa- 
tion, in  which  she  stood  at  the  second  marriage,  the  question  is, 
whether  she  had  any  and  what  provision  under  the  will.  At  the 
death  of  the  testator  she  would  have  claimed  the  whole  provision 
made  for  her  as  one  of  these  three  daughters,  who  were  to  share 
equally  what  he  had  given  to  them.  Her  claim  would 
have  been  upon  the  ground,  that  *all  these  provisions  [*230] 
were  upon  the  supposition,  that  they  were  unmarried,  and 
in  order  to  provide  suitable  marriages  for  them.  Her  claim  would 
have  been,  that  she  had  married  ;  and  that  the  consent  of  the  trus- 
tees was  quite  impossible  then  ;  for  there  were  then  no  such  trustees 
in  being.  It  was  in  the  life  of  the  testator  ;  and  I  add  the  circum- 
stance, that  it  was  a  dutiful,  proper,  respectful,  marriage,  with  con- 
sent of  Mr.  Cockerell,  the  friend,  to  whom  she  was  trusted,  and  had 
the  sanction  of  the  testator  afterwards.  Therefore  she  would  say, 
'^  I  claim  it  as  a  provision  to  be  paid  to  a  married  daughter ;  and  I 
am  totally  out  of  the  fetters  of  all  these  conditions.  I  am  not 
under  the  description  of  daughters,  who  are  objects  of  the  condi- 
tion." The  difficulty  upon  that  would  have  been  very  whimsical. 
If  not  entitled  to  this  provision,  she  is  entitled  to  nothing.  The 
will  being  opened,  found  her,  her  husband  being  dead,  in  the  condi- 
tion of  a  woman  de  facto  unmarried ;  and  therefore  it  is  said,  she 
might  comply  with  the  condition  ;  which  might  apply  to  a  second 
marriage.  There  is  nothing  in  the  will  to  show,  a  second  marriage 
was  in  the  testator's  contemplation  ;  for  the  first  husband  marrying 
without  consent  takes  half,  the  other  goes  to  the  children,  and  in 
default  of  children^  to  the  other  daughters.  But  in  a  case  extremely 
possible  to  have  happened,  and  I  may  put  probable  cases,  if  Mrs. 
Shipton  had  two  or  three  children,  she  would  have  said,  she  ought 
to  have  it  to  enable  her  to  provide  for  them.  The  answer,  suppos- 
ing the  condition  bound  her,  would  have  been  ^<  No  :  you  are  not 
entitled :  you  are  not  twenty-four :  you  will  be  maintained."  She 
would  aric,  how  she  could  make  a  provision  for  the  children.  The 
answer  would  be,  by  marrying  a  second  husband.  It  would  be  the 
abeurdest  of  all  constructions,  that  a  will  intended  to  provide  for  a 
marriage  and  enable  the  wife  to  provide  for  the  children  must  by 
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these  conditions,  so  inapplicable  to  the  case  of  a  daughter  married 
and  having  children,  compel  her  to  marry  again  for  the  sake  of  the 
children  by  the  first  marriage.  That  would  be  so  whimsical,  that  it 
fortifies  the  conclusion,  I  draw,  that  the  condition  does  not  regard 
the  case  of  a  daughter  actually  married  in  the  life  of  the  testator, 
and  does  not  bind  her ;  especially  as  upon  the  circumstances  it 
could  not  be  jiis  intention  to  leave  her  totally  unprovided  for,  be- 
cause she  had  done,  what  it  was  his  object  that  she  should 
[*  231]  *  do,  married  with  proper  advice  and  discretion.  She  had 
the  consent  of  Mr.  Cockerell,  who  happened  to  be  one  of 
the  trustees  in  the  will,  whose  consent  was  made  necessary.  I  do 
not  however  rest  upon  that  circumstance  ;  as  it  was  not  known ;  but 
I  determine  upon  this ;  that  having  married  and  being  then  a  widow 
she  was  not  intended  to  be  subject  to  the  conditions.  The  conse- 
quence is,  that  it  will  go  to  Mr.  Crommelin  (1). 

1.  As  a  general  rale,  a  testator  must  never  be  Bupoosed  to  have  meant  mors 
than  he  haa  expressed;  and  that  no  implied  case  must  be  added,  where  the  impli- 
cation is  not  absolutely  necessaxv  to  render  his  whole  wiU  consistent ;  see,  €mU^ 
note  4,  to  Blakt  v.  Bunhwy,  1  V.  194. 

2.  That  a  condition,  annexed  to  a  legacy,  requiring  consent  to  the  marriage  of 
the  legatee,  is  satisfied  when  such  legatee  is  once  married  with  the  consent  pre- 
scribed ;  and  that  the  condition  wiU  not,  unless  expressly  so  declared,  be  construed 
as  applicable  to  a  second  mairiage  of  the  same  party ;  see  Hutcheaon  v.  Hammond^ 
3  Brown,  145 ;  Clarke  v.  Berfcefey,  2  Vem.  721.  The  principle  was  recognized 
in  Pamdl  v.  iMtnij  1  V.  &  B.  4d4,  in  Smith  v.  Cawday^  2  Sim.  &.  StiL  3^  and 
in  fVhider  v.  framar,  1  Sim.  &.  Stu.  310. 


MAITLAND  v.  ADAIR. 

[1796,  JuLT  22.] 

"  I  RETURN  A.  his  bond  "  in  a  will  is  not  a  release,  bnt  a  legacy ;  and  having  lapsed, 
the  bond  remains  in  force  against  a  surviving  coHDbligor.  {d\ 

Residue  bequeathed  to  relations  in  the  proportion  the  testator  fiad  given  the  other 
part  of  his  fortune :  pecuniaiy  legatees  only  are  entitled :  not  a  devisee  of  real 
estate,  [p.  231.] 

Bequest  to  relations  does  not  include  those  by  marriage,  (6)  [p.  231.] 

Will  of  John  Adair :  ^^  I  devise  to  my  brother,  the  Rev.  Mr. 
Adair,  2000Z.  I  also  return  him  his  bond  for  4002.,  with  interest  doe 
thereon,  which  he  owes  me."     The  testator  gave  to  his  nephew 

(1)  Stadmolt  v.  Beaumont,  ante,  89,  and  the  references  in  the  note,  p.  98. 

(a)  2  Williams,  Executors,  870,  871 ;  M'y  Gtn.  v.  HMrook,  3  Y.  &;  J.  114 ; 
S,  d  12  Price,  407. 

(h)  As  to  who  are  entitled  in  a  will,  under  the  description  of  '*  relations."  2 
Williams,  Exec.  812-815;  of  '*poor  relations."  Ibid  813;  MWeOUdge  v.  Gal- 
braith,  8  S.  &  R.  43;  M'MiUedge  v.  Barclay,  11  S.  &  R.  103 ;  of  "  nearest  re- 
lations;" 2  Williams,  Ex.  814.  Wo  person  can  regularly  answer  the  description 
of  ** relations,"  but  those  who  are  akin  to  the  testator  by  blood;  consequently  re- 
lations by  maiiiage  are  not  included  in  a  bequest  to  *^  relations"  generally.    lb. 
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Thomas  Adair,  son  of  his  said  brother,  his  estate  at  Tregar  in  Breck^ 
nockshire,  to  him  and  his  heirs  for  ever,  with  the  rents  due  at  his 
death.  He  gave  a  great  number  of  pecuniary  I^acies,  most  of  which 
were  given  to  relations ;  namely,  sisters,  nephews,  nieces,  and  their 
children,  and  to  his  brother-in-law,  James  Hannah,  500/.  He  gave 
to  Mr.  Hodgson,  where  he  lodged,  all  his  wines  and  rum.  He  gave 
a  picture  to  another  person,  and  some  other  specific  articles  to  his 
executors ;  and  he  added,  that  to  prevent  trouble  he  bequeathed  all 
his  clothes  and  other  effects  in  his  lodgings  at  his  death  to  his  nephew 
Thomas  Adair.  By  a  codicil  giving  rings  to  several  persons  he  pro- 
ceeded thus :  <<  My  will  and  intention  is,  that  whatever  money,  over 
and  above  what  I  have  already  bequeathed,  I  may  be  possessed  of 
at  my  death,  may  be  divided  among  my  said  relations  by  my  execu- 
tors in  the  proportion  I  have  bequeathed  the  other  part  of  my  for- 
tune." 

It  appeared  by  the  Master's  report,  that  the  bond  mentioned  in 
the  will  was  a  joint  bond  in  the  Scotch  form  by  the  testator's  brother 
and  his  son.  The  questions  were,  1st,  whether  the  disposition  of 
the  bond  by  the  will  amounted  to  a  release,  or  viras  only  a  legacy, 
and  therefore  lapsed  by  the  death  of  the  testator's  brother  in  his  life, 
and  remaining  in  force  against  Thomas  Adair,  the  co-obligor  and 
executor  of  his  father :  2dly,  whether  the  nephew  was  entitled  to  a 
share  of  the  residue,  in  respect  of  the  value  of  the  Tregar  estate : 
3dly,  whether  James  Hannah,  the  brother-in-law  of  the  testator,  was 
entitled  to  a  share  of  the  residue. 

*  Lord  Chancellor  [Loughborough].  There  is  not  [•  232] 
the  least  doubt  us  to  the  bond.  It  is  distinctly  a  legacy 
to  the  brother.  The  inquiry  directed,  whether  it  remained  in  the 
custody  of  Mr.  Adair,  shows,  what  the  Court  thought  at  the  hear- 
mg.  There  is  no  foundation  therefore  for  Thomas  Adair  to  have 
the  bond  delivered  up. 

The  other  two  questions  are  as  clear.  The  word  "  fortune  "  in 
the  will  must  mean  money  legacies ;  and  as  to  the  third  question,  I 
take  it,  that  where  a  person  gives  among  his  relations,  thosa  by  affin- 
ity are  not  included.  

I.  It  a  testator,  by  bis  will,  direct  a  bond  to  be  given  up  to  the  obligor^  the 
words  of  the  testator  do  not  amount  to  a  release  of  the  bond  debt;  they  are  lega- 
tory only ;  and  if  the  obligor  should  die  in  the  liie-time  of  the  testator  the  legacy 
would  lapse,  and  the  securities  remain  in  force,  hon  v.  Butler,  2  Price,  40 ; 
Tojdia  V.  Baker,  2  Cox,  118;  £U«bft  v.  Dwompwi,  1  P.  Wms.  84.  But,  where 
there  is  nothing  peraorud  in  the  direction  that  a  bond  should  be  given  up,  and  the 
intention  of  the  testator  appears  to  have  been  that,  in  all  events,  the  bond  should 
be  cancelled,  the  representatives  of  the  obligor  may  have  the  benefit  of  the  dis- 
char^  of  the  debt ;  Sibihorp  v.  Moxom,  3  Atk.  580 ;  for  a  gift  of  a  legacy  may 
certsunly  be  so  framed  as  to  be  a  release  of  a  demand ;  but,  to  have  that  effect, 
the  intent  must  be  quite  clear :  WUmat  v.  Woodhmut,  4  Brown,  230 :  the  propriety 
of  admitting  evidence  dehors  the  will,  to  prove  that  intent  is  not  so  clear,  see  the 
note  to  Eden  v.  Smifii,  5  V.  341. 

3.  When  the  execution  of  a  testator's  directions  devolves  upon  the  Court,  a 
bequest  to  ''relations,"  is  usually  confined  to  the  next  of  kin,  according  to  the 
Statute  of  Distributions ;   Crmmfs  v.  Colmanj  9  Ves.  324 ;  but,  where  a  power  of 
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distribation  is  given  to  a  troatee,  he  may,  if  he  thinks  fit»  under  the  teim  ^  lela- 
tioDs,**  include  persona  not  being  the  testator's  next  of  kin.  Brmon  v.  ISegty  5 
Ves.  502,  citing  Harding  v.  Glyn ;  see,  aJso,  Wrigkt  v.  AtitynBy  19  Ves.  3(«,  and 
WaUer  v.  Marndt^  19  Ves.  426.  Of  course,  where  a  legacy  is  given  to  the  testa- 
tor's relatioDs  by  blood  cr  marriage^  parties  connec^d  by  affinity  are  included. 
Dtvumt  V.  MtUih,  5  Ves.  529. 


EMERY  1^.  ENGLAND. 

[1796,  JuLT  22.] 

BsquEST  to  the  youn^^  child  of  A.  if  she  should  have  any  child  or  children 
within  a  certain  penod ;  if  no  child  or  children  within  that  period,  over:  hn* 
eldest  child,  being  the  only  one  within  the  period  described,  is  entitled,  (a) 

John  England  by  his  will  gave  to  his  brother  Joseph  England 
and  his  sister  Sarah  England  all  bis  effects,  subject  to  his  debts, 
should  his  sister  Mary  Taylor  have  no  child  or  children  at  the  time 
of  his  decease  or  in  the  space  of  twelve  calendar  months  after :  but 
should  she  have  any  child  or  children  at  his  decease  or  in  twelve 
calendar  months  after,  he  gave  one  third  of  his  property  to  the 
youngest  of  her  children  within  the  time  above  mentioned ;  the 
other  two  thirds  to  be  divided  between  Joseph  and  Sarah :  should 
either  Joseph  or  Sarah  be  dead  at  his  decease,  the  survivor  to  re- 
ceive the  other  tliird,  unless  Sarah  should  have  a  child  or  children ; 
then  her  third  to  go  to  the  youngest  child :  otherwise  to  her :  should 
Joseph  be  dead  at  his  decease,  his  third  to  be  divided  between  Sarah 
or  her  youngest  child  and  Mary  Taylor's  younger  child. 

The  testator  died  in  March,  1786.  John  Taylor  was  the  only 
child  of  <*Mary  Taylor  then  living.  Her  next  child  was  bom  on  the 
19th  of  April,  1787 :  and  she  had  more  afterwards*  The  bill  was 
filed  by  the  executor. 

Lord  Chancellor,  [Loughborough],  without  argument  was 
clearly  of  opinion  that  the  Defendant  John  Taylor  was  entitled  to 
one  third,  and  decreed  accordingly  (1). 

When  a  teststot  has  specified  a  time  at  which  the  vesting  of  his  bounty  shall 
be  determined,  the  person  who  at  that  time  answers  his  description  will  take, 
thouffh  others  may  possibly  come  in  esst^  who,  if  they  had  been  bom  in  time, 
would  have  been  preferred;  see,  aii(e,  note  3,  to  J?oe6vcfc  v.  Dtany  2  V.  265,  and 
note  3,  to  HOI  v.  Chapman^  1 V.  405.  As  to  the  latitude  with  which  the  "  younger 
children"  may  be  construed,  see,  jpod^  note  1,  to  Lady  Lincoln  v.  Pdhamy  10  V. 
166. - 

(a)  In  Equity  every  child  but  the  heir  is  considered  as  a  younger  child ;  and 
therefore,  an  eldest  daughter,  destitute  of  a  provision,  has  been  considered  a 
younger  child,  to  answer  the  general  intention,  though  not  falling  literally  within 
uie  description.  Beale  v.  Betue^  1  P.  Wms.  244 ;  Hall  v.  Liukiip,  4  Sim.  5.  Up- 
on the  same  principle  an  eldest  son  will  be  enabled  to  claim  a  portion  as  a  young- 
er child,  when  the  family  estate  is  given  from  him,  or  he  is  otherwise  unprovided 
for.  2  Williams,  Exec.  801.  This,  of  course,  proceeds  upon  the  idea  of  the  right 
of  ptimogeniture,  which  happily  does  not  prevail  in  the  united  Stetss. 

(1)  Ihie  V.  Dnigt,  2  Ves.  20a 
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WAKEMAN  «.  THE  DUCHESS  OF  RUTLAND. 

[1796,  July  27.] 

Bill  by  devisees  in  trast  to  sell  for  specific  performance  of  an  agreement  to  pur- 
chase :  exception  to  the  report  in  favor  of  the  title,  that  the  peiaons  entitled  to 
the  purchase  money,  subject  to  debts,  legacies  aiid  other  charges,  were  not 
parties  to  the  suit:  the  Liord  Chancellor  was  of  opinion,  they  ought  npt  to  be 
parties  to  the  conveyance ;  and  if  thev  were,  their  covenant  ought  to  extend 
only  to  their  own  acts  and  those  of  the  devisor;  not  to  a  general  warranty, 
without  a  special  oootract  for  it:  but,  as  the  point  must  come  properly  upon 
ojections  to  the  conveyance,  the  exception  was  overruled  upon  the  form,  (a) 

Bill  by  devisees  in  trust  to  sell  for  specific  performance  of  an  agreement  to  j>ur- 
chase :  that  the  heir  of  the  devisor  is  not  a  party  to  the  suit  is  not  matter  of  ex- 
ception to  the  report  in  favor  of  the  title,  [p.  2Sk.] 

No  equity  wptm  eviction  to  recover  pixchasMMKiey,  [p.  335.] 

Thomas  Eyre  devised  all  his  landfl  and  hereditaments  at  East* 
well,  Leicestershire,  to  William  Wakeman  and  Vincent  Eyre,  their 
heirs  and  assigns,  upon  trust  to  sell,  and  to  apply  the  produce  and 
the  interest  thereof  and  the  rents  and  profits  until  the  sale,  towards 
payment  of  such  of  his  debts  and  legacies  as  his  personal  estate,  not 
specifically  bequeathed,  and  the  moneys  to  arise  from  other  sales  of 
real  and  personal  property,  thereby  directed  to  be  sold,  might  be  de- 
ficient lo  satisfy ;  and  to  apply  the  interest  of  the  surplus  in  dis- 
charge of  certain  annuities  and  any  other  aifduities  the  testator 
might  leave  by  codicil ;  and  to  pay  the  remainder  of  the  interest  to 
his  wife  for  life  ;  and  after  her  decease  to  divide  the  interest  into 
five  shares,  and  pay  the  same  to  liis  cousins  James  Eyre,  Charles 
Eyre,  and  Mary  Eyre,  namely,  two  fifths  to  James,  two  fifths  to 
Charles,  and  one  fifth  to  Mary,  for  their  respective  lives ;  with  re- 
mainders to  their  issue  respectively  and  survivorship  for  want  of  is- 
sue, as  therein  directed.  The  testator  directed,  that  the  "receipt  Qr 
receipts  of  the  person  or  persons,  empowered  to  sell  the  said  estate, 
should  be  a  sufficient  discharge  for  so  much  of  the  purchase-money, 
as  should  be  expressed  in  such  receipt  or  receipts  to  hav^  been  by 
him  or  them  received  ;  and  that  no  purchaser  should  be  deemed  to 
be  answerable  for  the  application  of  the  pui;chase-money. 

The  bill  was  filed  by  the  trustees  for  specific  performance  of  an 
agreement  to  sell  the  devised  estates  for  36,0002.  Exceptions  were 
taken  by  the  Defendants,  the  Duke  of  Rutland,  an  infant,  and  the 
Duchess  of  Rutland,  the  Duke  of  Beaufort,  and  the  Right  Honora- 

(a)  See  1  Maddock  Ch.  605;  1  Sugden,  Vendors,  110  (6th  Amer.  (rom  10th 
Lond.  ed.|  Where  an  estate  is  sold  by  trustees  under  a  will,  and  the  mone3r  is  to 
be  appliea  in  payment  of  debts,  and  the  residue  is  priven  over,  a  purchaser  is  not 
entitied  to  any  covenants  for  the  title ;  the  title  can  be  made  only  by  the  tnisteea 
for  sale,  without  calling  in  the  parties  who  are  presumptively  beneficially  inter« 
ested.  But,  it  has  been  said  by  Sir  Edward  Sugden,  that  it  is  to  be  lamented 
that  here  the  rule  of  Chancery  differs  from  the  practice  of  the  Profession:  for  it 
always  has  been,  and  still  is,  the  practice  of  the  Profession,  to  make  all  the  ceatws 
<fut  tnuAy  whose  shares  of  the  purchase-money  are  in  anywise  considerable,  join 
m  covenants  for  the  title,  accQraiag  to  their  respective  interests.    2  Ibid.  453. 
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ble  William  Pitt,  executors  of  the  late  Duke  of  Rutland  and  guar- 
dians of  the  infant  Duke,  to  the  Master's  report  in  favor  of  the  title. 
The  first  exception  was  upon  the  ground,  that  the  heir  at  law  was  not  a 
party  to  the  suit :  but  he  afterwards  agreed  to  become  a  party.  The 
second  exception  was,  that  the  devisees  of  the  money  to  arise  from 
the  sale  were  not  parties  to  the  suit ;  though  they  have  such  an  in- 
terest in  the  said  devised  estates,  that  a  good  title  cannot  be  made 
without  them,  and  without  their  joining  in  the  conveyance  and  en- 
tering into  the  usual  covenants  for  the  title,  and  the  safety  and 
indemnity  of  the  purchaser ;  which  are  the  more  necessary  in  this 
case,  as  several  material  defects  appear  in  the  title  from  time  to 
time ;  which  are  only  attempted  to  be  removed  by  non-claim  and 
supposed  possession ;  particularly  a  recovery  in  1709  of  part  of  the 
devised  estates,  in  which  recovery  there  appears  by  the  abstract  to 
have  been  no  sufficient  tenant  to  the  prttcipe,  and  also  a  convey- 
ance in  1751,  which  by  the  abstract  appears  to  be  a  conveyance  by 
one  Catholic  to  another,  and  founded  upon  the  will  of  a  Catholic 
The  following  covenant  in  the  draft  of  the  conveyance  was  objected 
to  on  the  part  of  those,  to  whom  the  surplus  of  the  produce  of  the 
sale  was  given  by  the  will ;  "  And  the  said  Lady  Mary  Eyre,  James 
Eyre,  Charles  Eyre,  and  Mary  Eyre,  severally  and  respectively  for 
themselves  and  their  several  and  respective  heirs,  executors,  and 
administrators,  do  hereby,  as  far  as  they  are  respectively 
[*234]  benefited  under  the  said  will,  covenant  *and  agree,  that 
notwithstanding  any  matter  or  thing  whatsoever  by  the 
said  Thomas  Eyre,  the  testator,  or  any  of  his  ancestors,  or  any  per- 
son lawfully  claiming  from,  by,  under,  or  in  trust  for,  him,  them,  or 
any  of  them,  committed,  the  said  trustees  are  lawfully  seised  of  an 
absolute  and  indefeasible  estate  of  inheritance." 

Mr.  Graham  and  Mr.  Stttton  for  tlie  exception,  cited  Uoyd  v. 
'Griffiths,  3  Atk.  264.     (4  Cruise  Dig.  93.) 

Attorney  General  [Sir  John  Scott]  and  Mr.  Mansfield,  for  the  Re- 
port. There  is  the  same  right  to  call  upon  the  simple-contract  creditors 
and  the  legatees.  Perhaps  they  may  take  the  bulk  of  this  fund  ;  and 
the  residue  may  not  be  bOl,  For  ages  it  has  not  been  thought  reasona- 
ble, that  every  conveyance  should  import  a  warranty ;  and  the  very 
reason  of  introducing  covenants  was  to  cut  down  the  eflfect  of  those 
words,  that  were  supposed  to  import  a  warranty.  One  effect  of  this 
covenant  would  be,  that  the  purchaser  might  150  years  hence  file  a 
bill  for  a  discovery  and  account  to  enable  him  to  bring  an  action. 
In  sales  under  the  Crown  there  is  no  covenant.  In  sales  by  as- 
signees of  bankrupts  the  creditors  do  not  covenant.  I  cannot  see 
the  principle  of  Lloyd  v.  Griffiths.  It  cannot  depend  upon  the 
principle,  on  which  it  is  put,  the  qtiantum,  the  person  takes.  Lord 
Hardwicke  was  struck  by  the  circumstance,  that  Mrs.  Webb  was  to 
take  a  defined  sum,  almost  the  whole  of  the  money.  It  was  a  sort 
of  compromise  for  a  middle  act.  It  is  no  decision,  that  a  covenant 
could  be  required  even  against  the  acts  of  the  devisor :  but  it  is  a 
decision,  that  nothing  more  could  be  required. 
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Lord  Chancellor  [Louohborough].  I  must  have  over-ruled 
the  first  exception  ;  for  it  is  no  exception  to  the  report  of  a  good 
title  (1). 

Tnis  point  comes  very  awkvirardly  before  me ;  for  I  am  bound  tm 
over-rule  the  exception ;  and  then  I  do  not  decide  the  question ;  for 
it  is  atill  open  to  objections  to  the  conveyance,  when  settled  by  the 
Master.  Upon  the  form  I  cannot  allow  this  exception ;  and  I  have 
gone  by  anticipation  into  the  argument ;  wishing  to  see,  what  will 
be  the  ground  of  objection,  when  it  comes  properly  to  be  discussed 
here.  The  scope  of  the  exception  is,  that  these  persons 
are  not  made  parties  to  the  suit.  That  comes  a  ^  great  [*235] 
deal  too  late  in  the  cause ;  and  was  an  objection  to  be 
made  at  the  hearing.  It  then  supports  itself  by  certain  hints  of  ob- 
jections, which  are  not  made  a  substantive  ground  of  exception.  I 
cannot  allow  this  without  laying  down  as  a  general  proposition,  that 
all  persons  interested  in  the  money  to  arise  from  the  sale  ought  to 
be  parties  to  the  contract. 

The  exception  does  not  specifically  state,  what  the  covenant  is, 
that  they  are  to  enter  into.  That  covenant  ought  to  have  appeared : 
but  then  the  exception  would  have  destroyed  itself;  for  non  constat ^ 
what  covenants  or  what  parties  the  Master  will  think  necessary.  But 
upon  the  argument  the  great  stress  is,  that  they  ought  to  have  such 
a  covenant  as  does  amount  to  a  warranty  of  the  title  notwithstand- 
ing any  act  by  Mr.  Eyre  or  his  ancestors;  which  is  in  effect  a 
general  warranty ;  though  binding  themselves  no  farther  than  the 
amount  of  their  interests.  If  such  a  covenant  is  not  a  demand  of 
right,  I  think,  the  question  virill  never  arise  ;  for  if  the  parties  could 
not  get  that  covenant,  they  would  hot  suffer  the  devisees  of  the 
money  to  arise  by  sale  of  the  estate  to  touch  the  conveyance,  where 
they  are  only  to  covenant  against  their  own  acts,  which  they  could 
not  do,  or  the  acts  of  the  person,  firom  whom  they  claim  ;  for  it  is 
not  merely  adding  a  party ;  but  it  is  adding  a  party,  with  whom  any 
connection  would  be  inconvenient.  The  prudence  of  the  common 
clause,  that  the  receipt  of  the  trustees  shall  be  a  discharge  to  the 
purchaser,  would  be  defeated ;  and  he  would  take  upon  himself  the 
knowledge  of  all  the  trusts  of  the  will.  (a).  In  the  case  cited  it  is 
quite  clear,  that  Mr.  Booth's  opinion  was  over-ruled  by  Lord  Hard- 
wicke  ;  and  it  ended  in  a  compromise :  Mrs.  Webb  made  no  object 
tion  to  join  in  the  covenant :  the  dispute  was,  what  the  extent  of  it 
should  be :  Lord  Hardwicke  split  the  difference  between  them,  and 
adds  to  it,  that  the  devisor  had  done  no  acts,  considering  her  as 
entitled  to  the  greater  part  of  the  money. 

As  to  the  extent  of  the  covenant,  there  was  a  case  (2)  about  three 

il)  Post,  voL  six.  673.    Sugden's  Vendors  and  Purchasera,  308,  5th  edit 
(a)  If  this  be  so,  conveyances  in  England  are  said  to  be  reprehensible ;  but  as 
the  purchaser  buys  under  the  will,  whether  the  cetims  qtu  trust  are  or  are  not  par- 
ties to  the  conveyance,  he  is  equally  affected  with  knowledge  of  the  trust    2 
Sugden,  Vendors,  454. 
(S)  UrmsUm  v.  Pattf  in  Chancery,  Ist  of  November,  1794 ;  4  Cruise's  Dig.  90. 
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as  aforesaid,  should  go  and  be  paid  to  her  nephew  John  Bundy,  and 
in  case  of  his  death  to  such  child  or  children  of  John  Bundy  as 
should  then  be  living ;  to  be  equally  divided  between  them,  if  more 
than  one ;  and  in  case  any  child  or  children  should  be  then  dead, 
leaving  a  child  or  children,  such  child  or  children  to  take  the  parent's 
share. 

The  two  grandsons  were  the  children  of  a  deceased  son  of  the  tes- 
tatrix :  the  grand-daughter  was  the  child  of  a  deceased  daughter.  At 
the  date  of  the  will  they  were  all  very  young :  the  grand-daughter 
was  the  youngest.  They  were  the  next  of  kin  of  the  testatrix  at 
her  death.  Both  the  grandsons  died  under  the  age  of  twenty-one. 
The  bill  was  filed  by  the  personal  representative  of  George  Snowden, 
the  survivor,  praying  to  be  declared  entided  to  two  thirds  of  the 
residue  of  the  personal  estate  of  the  testatrix  in  the  event  of  Cathe- 
rine Winter's  attaining  twenty-one  or  marrying ;  and  to  have  the 
accounts  taken  and  the  fund  secured.  The  Defendant  Bundy  by 
his  answer  claimed  the  shares  of  the  two  grandsons ;  and  he  claimed 
the  whole  in  the  event  of  the  death  of  Catherine  Winter  under 
twenty-one  and  unmarried.  She  attained  twenty-one  a  few  days 
after  the  cause  was  heard  at  the  Rolls. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden].  This 
case  has  stood  for  some  time ;  and  I  have  been  much  pressed  for  my 
opinion.  The  will  is  one  of  the  most  complicated  as  to  the  inten- 
tion, diat  ever  came  before  the  Court.  It  is  hardly  possible  to  sup- 
pose, the  testatrix  could  have  intended,  that  in  the  event,  that  has 
happened,  the  shares  of  the  grandsons  should  become  a  vested  inter- 
est in  the  survivor  of  them  ;  and  yet  upon  full  consideration  I  do  not 
feel  myself  justified  in  declaring  otherwise.  No  doubt,  the  first 
clause  gave  them  a  vested  interest  as  tenants  in  common ;  and  the 
time  of  payment  was  not  annexed  to  the  substance  of  the  gift.  In 
the  subsequent  provision  it  is  hardly  possible  to  suppose,  she  did  not 
intend,  that  in  case  of  the  death  of  the  two  grandsons  under  twen- 
ty-one their  shares  should  go  to  the  grand-daughter  and  vice  versa. 
But  she  has  not  added  that :  giving  the  share  of  either  grandson, 
dying  under  twenty-one,  to  the  survivor,  she  stops  short ;  and  then  she 
has  only  provided  for  the  case  of  the  death  of  all  three,  not  that  in 
the  event  of  the  death  of  the  two  grandsons  under  twenty-one  their 
share  should  go  to  the  grand-daughter ;  which  there  can  be  no 
doubt  she  intended.  The  question  is,  whether  the  Court  can  supply 
that  clause,  which  one  cannot  but  believe  was  omitted  by  mistake, 
in  favor  of  the  grand-daughter.  As  she  has  attained  twenty-one, 
the  ^ft  over  cannot  take  place.  I  have  had  a  great  desire  to  supply 
the  defect.  It  is  almost  impossible  to  suppose,  she  must  not  have  in- 
tended it :  but  upon  full  consideration,  thinking  it  much  safer  in  the 
determinations  of  Courts  of  Justice  not  to  indulge  in  speculations  as 
to  the  intention,  and  after  Denn  v.  Bagshaw,  6  Term  Rep.  B.  R. 
512, 1  feel  myself  in  the  situation  of  the  Court  of  King's  Bench  there, 
where  it  was  not  possible  to  doubt  the  intention :  but  the  Court  said, 
as  I  now  say,  that  I  feel  myself  not  authorized  to  supply  the  defect, 
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which  I  cannot  but  believe  exists  in  this  will.  I  am  to  look,  whether 
the  interest,  that  vested  in  the  survivor  of  the  grandsons,  is  taken 
away.  It  is  not.  It  is  left  in  full  effect,  being  given  away  only  in 
an  event,  that  has  not  happened.  Therefore  declare  the  Plaintiff 
entitled  to  two  thirds,  and  Catherine  Winter  to  one  third  (1). 

1.  Ill  Harrimm  v.  Foreman^  5  Ves.  209,  Lord  Alvanley,  advertijig  to  the  case 
of  Mackell  v.  WhdtTy  observed,  that  the  expression  attributed  to  him  in  the  report, 
namely,  that  **  it  was  hardly  possible  the  testatrix  could  have  intended  the  shares 
of  gmnd-sons  should  become  a  vested  interest  in  the  survivor  of  them,"  was  too 
strong.  Lord  Alvanley,  however,  thought  himself  bound  to  make  that  con- 
struction, and  (notwithstanding^  the  reversal  of  his  decree  by  Lord  Rosslyn^ 
appears  to  have  adhered  to  his  list  opinion :  see  Bodh  v.  Booth,  4  Ves.  403,  ana 
Beauman  v.  Stock,  3  Ball  &.  Bea.  414. 

2.  As  to  the  distinction  between  a  gift  of  a  legacy  '^attwentv-one,"  and  a 
legacy  *^pmfabU  at  twenty-one,'*  see,  anU^  note  5,  to  CrickiU  v.  uolby^  3  V.  10, 
and  note  4,  to  StackpoU  v.  Bcaumontj  3  V.  89. 

3.  Merely  postponing  the  payment  of  a  legacy,  does  not  prevent  the  legacy 
from  vesting,  Iftron  v.  Oliver,  13  Ves.  113;  Bfa$mre  v.  GeUM,  16  Ves.  316,  and 
the  Court  always  inclines  to  construe  a  residuary  bequest  so  as  to  prevent  on 
intestacy.  Lecike  v.  Robinson,  2  Meriv.  386 ;  PhiUips  v.  Chjomherlayne,  4  Ves. 
59;  see,  also,  note  3,  to  Perry  v.  Woods,  3  V.  204. 


ELTON,  Ex  parte. 
[1796,  March  21,  22;  July  28.] 

Upoif  petition  of  joint  creditors  to  be  admitted  to  prove  under  a  separate  commis- 
sion it  was  ordered,  that  they  shall  be  admitted;  but  not  to  receive  a  dividend ; 
and  that  the  dividend  shall  be  reserved,  till  an  account  is  taken  of  what  they 
have  or  might  have  received  from  the  partnership  effects,  (a) 

Joint  creditor  a  good  petitioning  creditor  under  a  separate  commission,  [p.  239.1 

Commission  of  bankruptcv  is  not  now  treated  as  an  execution  at  law ;  fSr  the  dis- 
tribution is  equitable,  [p.  239.] 

Separate  creditors  cannot  take  a  dividend  upon  the  joint  estate  rateably  with  the 
joint  creditors :  each  estate  is  applicable  to  its  own  debts,  (6)  [p.  240.] 

In  bankruptcy  the  usual  directions  are  to  apply  the  funds  respectively ;  the  joint 
to  the  joint  debts,  the  separate  to  the  separate  debts,  the  surplus  of  each  to  the 
creditors  remaining  on  tne  other,  [p.  241.] 

William  Fry  and  others  carried  on  business  in  partnership  as  cot- 
ton manufacturers  under  the  firm  of  William  Fry  and  the  Itawleigh 
Company.  In  July,  1792,  in  consideration  of  1000/.  paid  by  the 
petitioners  to  William  Overend,  one  of  the  Rawleigh  Company,  a 
bill  of  exchange  for  that  sum  was  duly  endorsed  to  the  petitioners. 
The  bill  was  dated  the  9th  of  July,  1792,  and  was  drawn  upon  Fry 
and  his  partners,  and  accepted  thus  in  the  hand-writing  of  Fry : 
"  Accepted,  W.  Fry  and  Rawleigh  Company."  In  May,  1793,  a  sepa- 
rate commission  of  bankruptcy  issued  against  Fry  as  distiller,  dealer 

(1)  Upon  appeal  to  the  Lord  Chancellor  this  decree  was  reversed :  post,  596. 

[a)  See  Story,  Partnership,  §  379. 

(h)  Story,  Partneiship,  §§  365, 377, 379. 
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and  chapman.  *  The  bill  not  being  pdd  upon  applications  to  the 
Rawleigh  Company,  the  drawers,  and  the  indorsers,  the  petitioners 
attempted  to  prove  the  debt  for  the  purpose  of  receiving  a  dividend 
under  the  commission.  The  commissioners  reserved  a  dividend  up- 
on the  claim,  in  order  that  the  opinion  of  the  Lord  Chancellor  might 
be  taken. 

The  opposite  cases  upon  this  point,  which  are  collected  1  Cooke's 
B.  L.  were  cited  (1). 

Lord  Chancellor  [Loughborough].  This  petition  seems  to 
me  to  be  a  matter  under  very  pressing  circumstances.  I  do  not 
mean  to  decide  it  now ;  for  upon  considering  what  has  been  stated 
and  looking  into  the  cases  collected  by  Mr.  Cooke  it  appears  to  have 
been  understood  for  some  time,  that  a  joint  creditor  is  entitled  to 
prove  and  receive  a  dividend  from  the  separate  estate.  At  the  same 
time  I  understand  from  the  Attorney  General  that  he  does  not  think 
that  settled  as  matter  of  law,  but  of  convenience,  and  subject  to  this 
limitation  ;  that  if  the  assignees  of  the  separate  estate  think  fit  or 
will  undertake  to  file  a  bill,  the  creditor  admitted  to  prove  is  to  be 
restrained  from  receiving  a  dividend.  If  it  stands  so,  it  is  an  order, 
that  can  only  be  made  here  in  this  Court :  it  is  impossible  for  the 
commissioners  either  in  town  or  country  to  admit,  as  this 
[  *  239]  petition  supposes,  a  joint  creditor  to  take  a  dividend  *  under 
the  separate  commission ;  for  they  have  no  authority  ;  it 
is  impossible  they  can  decide  of  themselves ;  for  an  option  to  be 
given  to  assigneea  is  a  thing,  that  can  only  be  done  by  an  order  here : 
the  commissioners  have  no  power  to  do  it.  The  consequence  there- 
fore in  every  such  case,  is,  that  there  must  be  a  petition.  There  is 
another  inconvenience,  if  the  matter  remains,  as  it  now  stands :  one 
set  of  commissioners  acting  upon  the  authority  of  the  first  edition  of 
Mr.  Cooke's  book  would  certainly  refuse  the  claim ;  another  set  act- 
ing upon  the  second  edition  would  certainly  admit  it.  It  stands 
therefore  in  a  situation,  in  which  commissioners  would  find  great  dif- 
ficulty how  to  act.  It  has  been  understood  for  a  considerable  time 
according  to  Mr.  Cooke,  that  there  is  no  difllculty  in  the  Court's  di- 
recting the  commissioners  to  receive  the  proof  of  the  joint  debt 
Antecedent  to  these  authorities  I  should  have  thought  it  perfectly 
clear,  it  could  not  be  done  ;  and  that  the  utmost  length,  they  could 
go,  was,  that  a  joint  creditor,  where  there  is  a  separate  commission, 
is  to  be  admitted  to  prove  only  for  the  purpose  of  assenting  to  or  dis- 
senting from  the  certificate,  and  receiving  such  surplus  beyond  the 
amount  of  the  separate  debts,  as  joint  creditors  would  be  entitled  to 
claim,  where  there  are  two  commissioners.  I  doubt,  whether  it  is 
possible  to  innovate  upon  that,  which  was  the  law  formerly;  for 
though  a  commission  is  an  execution,  and  the  joint  creditor  has  such 
an  interest  as  enables  him  to  take  out  a  separate  commission,  yet  the 
consequence  does  not  follow.  There  are  cases  antecedent  to  those 
cited.     In  Lord  King's  time  it  was  determined,  that  a  joint  creditor 

(1)  7th  Edit  by  Mr.  Roots,  d44,  &c. ;  8di  Edit  359,  &c. 
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might  be  a  good  petitioning  creditor^  though  the  commission  is  only 
against  one  partner  ;  that  the  joint  creditor  does  no  more  in  taking 
his  execution,  passing  over  his  action,  than  bringing  the  separate  ef- 
fects to  be  administered  in  bankruptcy.  But  it  is  not  treated  any 
longer  as  an  execution  at  law ;  for  the  effects  taken  under  it  are  not 
disposed  of  as  at  law,  but  fall  immediately  by  the  direction  of  the 
statute  under  the  administration  of  this  Court ;  which  is  to  make  an 
equitable  distribution  among  the  creditors,  to  admit  all  equitable 
claims  upon  the  effects,  and  to  divide  them  rateably.  It  has  been 
long  settled,  and  it  is  not  possible  to  alter  that,  that  each  estate  is  to 
pay  its  own  creditors. 

With  regard  to  the  creditor  suing  out  the  commission,  the  sepa- 
rate creditors  cannot  object  to  his  having  the  effect  of  the  execution 
he  has  taken  out  He  is  precluded  from  suing  at  law ;  and  it  would 
be  against  all  Equity,  having  done  it  for  their  benefit,  to 
refuse  him  the  fruit  of  that  for  his  own  debt.  *  But  any  [*  240] 
other  joint  creditor  is  in  exactly  the  case  of  a  person  hav- 
ing two  funds ;  and  this  Court  will  not  allow  him  to  attach  himself 
upon  one  fund  to  the  prejudice  of  those  who  have  no  other,  and  to 
n^lect  the  other  fund.  He  has  the  law  open  to  him :  but  if  ho 
comes  to  claim  a  distribution,  the  first  consideration  is,  what  is  that 
fund,  from  which  he  seeks  it.  It  is  the  separate  estate ;  which  is 
particularly  attached  to  the  separate  creditors.  .Upon  the  supposi- 
tion, that  there  is  a  joint  estate,  the  answer  is  '^  apply  yourself  to 
that :  you  have  a  right  to  come  upon  it ;  the  separate  creditors  have 
not ;  therefore  do  not  affect  the  fund  attached  to  them,  till  you  have 
obtained  what  you  can  get  from  the  joint  fund."  There  would  be 
no  great  inconvenience,  if  he  could  put  them  in  his  situation  as  to 
the  joint  fund :  but  I  doubt  very  much,  whether  that  is  possible ; 
for  suppose  in  the  case  of  A.  and  B.,  partners,  the  former  remains 
solvent,  the  latter  becomes  a  bankrupt,  and  there  is  a  joint  debt  of 
1000/.  The  creditor  making  his  claim  first  against  t|ie  separate 
estate,  paying  a  dividend  of  lOs.  in  the  pound,  receives  500/.  Can 
the  assignees  claim  against  the  solvent  partner  what  they  have  paid  ? 
His  answer  would  be  they  could  only  claim  the  same  right  the  bank- 
rupt could  ;  and  as  against  the  bankrupt  he  is  entitled  to  retain :  he 
has  paid  his  moiety  of  the  partnership  debt  If  the  case  is  turned 
the  other  way,  and  the  creditor  first  sues  the  solvent  partner,  he  re- 
covers all  the  debt  against  him ;  and  he  has  a  right  to  come  in  as  a 
separate  creditor  of  the  bankrupt  to  the  amount  only  of  a  moiety. of 
that  debt ;  for  a  moiety  only  of  the  debt  of  the  partnership  he  could 
have  recovered  against  him,  if  he  had  been  solvent.  That  makes  a 
very  great  difference  to  the  separate  creditors.  I  was  led  to  con- 
sider another  thing:  is  it  possible  to  admit  a  separate  creditor  to 
take  a  dividend  upon  the  joint  estate  rateably  with  the  joint  credit- 
ors ?  No  case  has  gone  to  that;  and  it  is  impossible ;  for  the  sepa- 
rate creditor  at  law  has  no  right  to  sue  the  other  partner.  He  has 
no  right  to  attach  the  partnership  property.  He  could  only  attach 
the  interest,  his  debtor  had  in  that  property.    If  it  stands  as  a  rule 
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of  law,  we  must  consider,  what  I  have  always  understood  to  be  set- 
tled by  a  vast  variety  of  cases,  not  only  in  bankruptcy  but  upon 
general  Equity,  that  the  joint  estate  is  applicable  to  partnership 
debts,  the  separate  estate  to  the  separate  debts.  Another  difficulty 
is,  whether  really  it  is  just  to  put  it  to  the  assignees  in  behalf  of  the 

separate  creditors  to  assert  the  right  of  the  creditor  making 
[*241]     the  claim,  to  go  against  the  joint  estate.     *The  creditor 

coming  in  upon  the  separate  estate  is  first  to  answer  the 
question,  why  he  does  not  go  against  the  joint  estate.  It  may  be 
said,  '^  the  law  is  open  to  you  ;  it  is  not  open  to  us.  You  put  us  to 
file  a  bill  against  the  other  partners  to  discover  and  apply  the  part* 
nership  fund.  You  have  a  much  quicker  remedy ;  sue  the  partner- 
ship. You  need  not  wait  the  account.  They  will  settle  it  rather 
than  put  you  to  that ;  at  all  events  you  have  a  l^al  execution  against 
them."  Another  consideration  is,  that  the  great  object  of  the  law 
in  establishing  this  sort  of  authority,  in  which  I  now  sit,  is  to  make 
a  speedy  distribution  and  to  avoid  suits.  The  necessary  conse- 
quence of  admitting  a  joint  creditor  to  prove  against  the  separate 
estate  is  in  every  such  case  to  make  a  Chancery  suit ;  and  the  right 
of  the  separate  creditors  to  the  administration  of  their  fund  is 
fi^strated. 

I  throw  out  this,  desiring  extremely  to  have  the  assistance  of  the 
Bar,  and  of  those  who  are  peculiarly  conversant  with  the  subject,  to 
point  out  tlie  balance  of  convenience  and  inconvenience ;  whether  it 
is  right  to  adhere  to  what  is  the  rule  according  to  the  last  determi- 
nation, or  to  reconsider  and  recast  the  whole.  There  is  nothing  so 
inconvenient  as  leaving  a  point,  that  must  so  frequently  occur,  to 
any  ambiguity..  It  cannot  remain,  as  it  now  stands.  If  it  is  a  peti- 
tion, of  course  it  is  under  singular  circumstances ;  for  there  is  nothing 
purely  of  course  to  be  done  by  petition  to  me,  that  I  cannot  by  a 
general  rule  direct  the  commissioners  to  do :  I  doubt,  that  is  impos- 
sible here  ;  for  they  could  not  put  that  guard  upon  it,  that  it  should 
not  be  a  general  order,  but  that  the  assignees  might  stop  him  from 
receiving  a  dividend,  till  they  had  taken  out  of  the  joint  estate  what 
he  should  draw  from  the  separate  estate.  Wherever  my  order  will 
procure  an  account  of  the  joint  estate,  there  can  be  no  harm  ;  for 
then  I  should  give  the  usual  directions  to  apply  the  funds  respect- 
ively, the  joint  estate  to  the  joint  debts,  the  separate  to  the  separate 
debts ;  the  surplus  of  each  to  come  in  reciprocally  to  the  creditors 
remaining  upon  the  other.  But  unless  I  can  do  that,  every  order,  I 
can  make,  to  let  a  joint  creditor  receive  a  dividend  from  the  sepa- 
rate estate  would  carry  a  Chancery  suit  in  the  bosom  of  it,  to  have 
the  joint  estate  brought  into  the  fund,  to  prevent  the  separate  estate 
from  being  exhausted ;  and  I  should  make  the  order,  and  in  the 
course  of  ten  days  suspend  it  by  preventing  him  from  receiving  the 
dividend. 

Let  it  stand  over ;  and  if  it  is  possible  to  bring  it  on  in  the  course 
of  these  petitions,  I  should  be  extremely  glad  to  have  it  very  fully 
discussed. 

VOL.  III.  16* 
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July  28.  Attorney  General  [Sir  John  Scott]^  for  the  Petition, 
proceeding  to  argue  upon  the  cases,  that  had  been  cited  before, 
was  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  I  am  aware  of  all  those 
cases :  but  the  difficulty,  that  has  struck  me  upon  it,  is,  that  what  I 
order  here  to-day,  sitting  in  bankruptcy,  I  shiaJl  forbid  to-morrow 
sitting  in  Chancery ;  for  it  is  quite  of  course  to  stop  the  dividend 
upon  a  bill  filed.  The  plain  rule  of  distribution  is,  Uiat  each  estate 
shall  bear  its  own  debts.  The  Equity  is  so  plain,  that  it  is  of  course 
upon  a  bill  filed.  The  object  of  a  commission  is  to  distribute  the 
effects  with  the  least  expense.  Every  order  I  make  to  prove  a  joint 
debt  upon  the  separate  estate  must  produce  a  bill  in  Equity.  It  is 
not  fundamentally  a  just  distribution,  nor  a  convenient  distribution ; 
because  it  tends  to  more  litigation  and  more  expense.  Every 
creditor  of  the  partnership  would  come  upon  the  separate  estate. 
The  consequence  would  be,  the  assignees  of  the  separate  estate  must 
file  a  bill  to  restrain  the  dividend  upon  all  these  proofs,  and  make 
the  partners  parties.  But  there  is  another  circumstance.  It  is  a 
contrivance  to  throw  this  upon  the  separate  estate ;  for  what  hinders 
them  from  recovering  at  law  this  debt  against  the  partnership ;  for 
it  is  money  paid  to  one  of  the  partners.  They  have  nothing  to  do 
but  to  bring  an  action  against  the  partners.  The  affairs  of  the  part- 
nership may  be  very  much  involved :  but  if  they  are  arrested,  they 
would  pay  it.  It  is  not  stated  as  a  case,  where  there  are  no  joint 
effects.  Here  it  is  only,  that  there  are  two  funds.  Their  proper 
fund  is  the  joint  estate ;  and  they  must  get  as  much  as  they  can 
from  that  first.  There  is  this  singularity  attending  this  case ;  that 
the  whole  transaction  between  them  and  Fry  is  a  partnership  trans- 
action. The  money  was  paid  to  one  of  the  partners ;  most  probably 
for  the  use  of  the  partnership :  the  bill  was  drawn  and  accepted  in 
the  name  of  the  partnership.  I  have  no  difficulty  in  ordering  them 
to  be  admitted  to  prove ;  but  not  to  receive  a  dividend.  Will  the 
assignees  sue  the  partners  in  the  name  of  the  petitioners  ?  It  occur- 
red to  me,  when  this  came  on  before,  and  no  answer  was 
given  to  it,  that  if  the  rule  stands  as  you  suppose,  *  there  [*243] 
never  would  be  a  joint  commission ;  but  they  would  take 
out  a  separate  commission  against  each  partner. 

The  order  was,  that  the  petitioners  shall  be  admitted,  but  not  to 
receive  a  dividend ;  and  that  the  dividend  upon  the  proof  shall  be 
reserved,  till  an  account  is  taken  of  what  they  have  or  might  have 
received  from  the  partnership  effects  (1). 

1.  The  rule,  th&t  a  sepuate  commission  may  issue  on  the  petition  of  a  joint 
creditor,  was  said,  in  Ex  parU  LaoendeTf  18  Yes.  19,  to  have  been  first  introduced 
by  the  principal  case ;  Lord  Rosslyn,  however,  expressly  founded  his  opinion  as 
to  this  point  upon  the  previous  determination  of  Lord  King.  The  doctrine  is  now 
established  by  positive  enactment ;  see  stat  6  Geo.  IV.  c.  16,  s.  16.    But,  though  a 

(1)  PoHj  Ex  parte  w^W,vol.  iv.  837;  Ex  pmit  Clay,y\.  813;  Exparte  ChandUr^ 
Ex  parte  Holly  ix.  35, 349;  ExparU  ^cock,  xL  603;  Exparte  Hubbard,  xiii.  424; 
ExparU  TaiUj  xvL  198,  and  the  note,  194;  Exparte  De  2\mM,  xvii.  947, 207, 8, 
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dint  creditor  may  take  out  a  separate  commiBsion,  and  even,  as  petitioning  credi- 
tor, take  dividends  witii  the  separate  creditors ;  still,  the  petitioning  creditor  is  the 
only  joint  creditor  who  is  entitled  to  receive  a  dividend  out  of  the  separate  estate, 
until  the  separate  creditois  are  fully  paid.  Ex  parte  Dt  Toflef,  17  Ves.  250. 
And  see  the  62d  section  of  the  statute  just  cited. 

2.  As  to  the  mode  of  applying  joint  and  separate  estate,  to  the  discharge  of 
joint  or  separate  demands ;  and  to  what  extent  a  commission  of  bankruptcy  may 
he  considered  sb  a  species  of  execution,  see,  onle,  notes  3,  4,  and  5,  to  thnluv  v. 
Gmrrtt,  1  V.  236,  and  note  5,  to  X^ffer  v.  Dolkmd,  1  V.  431. 


TURNER,  Ex  parte. 

[1796,  JuLT  28.]       . 

Accommodation  bills  upon  the  bankruptcy  of  the  drawer  were  fully  paid  by  the 
acceptors  to  the  holder;  who  having  a  farther  demand  under  the  commission 
proved  for  the  whole,  including  the  bills ;  he  may  take  out  of  the  dividend  upon 
the  bills  the  proportion,  he  would  have  received  upon  the  residue  of  his  oebt 
beyond  the  bills,  if  the  debt  for  the  bills  had  been  expunged ;  tiie  rest  of  ^e 
dividend  on  the  bills  belongs  to  the  acceptor. 

The  petitioner  had  lent  his  name  by  acceptance  and  indorsement 
for  the  accommodation  of  the  bankrupt,  who  discounted  the  bills 
so  accepted  or  indorsed  with  Snaith  and  Co.  After  the  bankruptcy 
up<Hi  the  application  of  Snaith  and  Co.  the  petitioner  paid  the  full 
value  of  those  bills,  amounting  to  8152.  15$.  to  them.  They  were 
creditors  of  the  bankrupt  to  a  much  larger  amount,  and  they  proved 
their  whole  demand,  including  the  amount  of  the  bills  received  from 
the  petitioner.  The  petitioner  prayed,  that  Snaith  and  Co.  might 
assign  to  the  petitioner  the  dividends  due  upon  the  proofs  in  respect 
of  the  bills,  he  had  paid. 

Ex  parte  Marshall,  I  Atk.  129,  131,  was  cited. 

Lord  Chancellor  [Loughborough]  observing,  that  Snaith  and 
Co.  could  not  be  turned  into  trustees  to  the  prejudice  of  any  right, 
they  might  have,  made  the  order,  that  Snaidi  and  Co.  shall  take 
out  of  the  dividend  upon  the  8151.  155.,  so  much,  as  would  make 
up  the  proportion,  which  they  would  have  received  upon  the  residue 
of  the  debt  proved  beyond  the  815^.  155.,  if  that  debt  of  8152.  15t. 
had  been  expunged ;  and  the  rest  of  the  dividend  upon  the  815Z. 
15t.  be  paid  to  the  petitioner;  and  that  the  dividend  shall  remain 
in  the  hands  of  the  assignees,  till  it  shall  appear,  what  proportion 
Snaith  and  Co.  are  entitled  to  (1). 

In  analogy  with  the  present  decision,  are  the  cases  which  have  established,  that 
if  a  bond  surety,  for  one  who  becomes  a  bankrupt,  pays  the  penalty  of  his  obliga- 

9 ;  Ex  parte  Longman,  Ex  parte  Jones,  Ex  parte  Taylor,  xviii.  71,  283,  284;  Ex 
parte  MacheU,  2  Yes.  &  Bea.  216;  1  Rose,  447;  Ex  parte  Harris,  1  Madd.  583; 
1  Cooke  Bank.  Law,  8th  ed.  258,  &c.  So  separate  creditors  cannot  vote  in  the 
choice  of  assignees  under  a  joint  commission.  Post,  Ex  parte  Parr,  voL  xviiL  65 ; 
1  Rose  Bank.  Cas.  76;  Exports  Jtmon,wL2Sl/i*,  Ex pirU  Sia^p^son,  1  Mar.  28. 
(1)  This  case  was  followed  byliord  Eldoo,  not  without  coosideiable  doubt 
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tion,  he  ib  entitled  to  ^proportion  of  the  dividends  received  by  the  obligee  under 
ft  commiasion  against  the  principal  debtor ;  though  the  debt  proved  by  the  obligee 
may  be  of  different  and  larger  amount  than  the  sure^*s  bond.  Ex  parte  Rush- 
uorthj  10  Yes.  492;  Pofey  v.  Fidd,  13  Yes.  445. 


WATT  V.  WATT.  [♦244] 

[1796,  Afml  20, 22 ;  July  29.] 

Trust  under  marriage  settlement  fpr  the  next  of  kin  of  the  wife,  subiect  to  her 
appointment  by  wm  with  two  witnesses :  appointment  in  favor  of  tne  husband 
by  an  unattested  will  beinff  void,  the  children  are  entitled,  not  the  husband ; 
who  is  not  of  kin  to  his  wife ;  and  whose  claim  to  her  personal  property  is  not 
in  that  character  under  the  tUdute^  but  jtat  mariH;  and  in  this  case  according 
to  the  plan  of  the  settlement  he  was  not  intended,  (a) 

Bt  the  settlement  upon  the  marriage  of  Alexander  Watt  and 
Martha  Ellis,  reciting,  that  Alexander  Watt  was  possessed  of  2000Z. 
3  per  cent.  Bank  annuities  ;  and  that  Martha  Ellis  was  possessed  of 
4000/.  3  per  cent,  reduced  Bank  annuities,  1502.  per  annum,  long 
annuity,  2600Z.  3  and  a  half  per  cent.  Bank  annuities,  350/.  due 
upon  bond,  a  leasehold  messuage  in  Westminster,  and  the  reversion 
of  40/.  long  annuity  upon  the  death  of  Anthony  Hazle  and  Eliza- 
beth Page ;  which  fortune  was  estimated  at  8000/. ;  and  reciting, 
and  it  was  agreed,  that  Alexander  Watt  should  execute  three  bonds 
for  2000/.  each  payable  in  six  months,  a  year,  and  two  years,  so  as 
to  make  his  property  equal  to  that  of  Martha  Ellis ;  it  was  agreed,  that 
the  trustees  should  stand  possessed,  upon  trust,  as  to  the  2000/.  for 
Alexander  Watt  for  life,  and  after  his  decease,  in  case  his  wife  should 
survive  him,  for  her  for  life ;  and  as  to  the  150/.  per  annum,  the 
350/.  due  on  bond,  and  the  leasehold  premises,  for  the  separate  use 
of  Martha  Ellis  for  life,  and  after  her  death,  in  case  Alexander 
Watt  should  survive  her,  for  him  for  life  ;  and  after  the  decease  of 
the  survivor  upon  trust  to  pay  and  dispose  of  the  said  2000/.,  150/. 
per  annum,  the  bond,  and  the  leasehold  premises,  to  and  among  all 

Poaty  Ex  parie  RiMfhfik,  vol.  x.  409;  and  by  the  Master  of  the  Rolls,  Palef/  v. 
HeU,  xiL  435,  as  an  extension  of  the  principle,  that  a  debtor  cannot  come  in  com- 
petition with  his  creditors :  potty  Ex  parte  Retve,  voL  ix.  588 ;  Lodge  If  FendalTa 
Casey  stated  589;  xviL  521. 

(a)  It  has  been  considerably  discussed  in  the  books,  by  what  title  the  husband, 
surviving  his  wife,  takes  her  dboses  tn  ocfum.  It  has  often  been  said,  that  he  takes 
by  the  statute  of  distributions  as  her  next  of  kin.  But,  from  the  language  of  the 
Eaiglish  Courts,  it  would  seem  to  be  more  proper  to  say,  that  he  takes  under  the 
statute  of  distributions  as  kusbandy  with  a  nght  in  that  capacity  to  administer  for 
her  own  benefit ;  for  in  the  ordinary  sense,  neither  the  husband  nor  wife  can  be 
said  to  be  next  of  kin  to  the  other.  2  Kent,  Com.  196,  (5th  ed.);  RiehanU  v.  Rid^ 
oni,  2  B.  &  Adolph.  447;  WkHaker  v.  fFkitaker,  6  Johns.  112;  Ho8kin»  v.  MUler, 
2  Dev.  360;  Dmnington  v.  MittMlj  1  Green,  Ch.  243;  Bymt  v.  :^eioaH,  3  Des- 
saus.  135.  The  administration  on  the  estate  of  the  deceased  wife  follows  the 
interest,  and  on  the  husband's  death,  goes  to  his  representatives.  Fielder  v.  Hanger^ 
3IUgg.fiocles.769.    But  see,  Bete  v.  itapton,  2  B.  4^  Adolph.  273. 
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and  every  the  child  and  children  of  the  marriage  equally  at  the  age 
of  twenty-one  ;  and  if  there  should  be  no  child,  who  should  attain 
that  age,  in  trust  to  tranfer  the  said  2000/.  according  to  the  appoint- 
ment of  Alexander  Watt  by  deed  or  will  with  two  witnesses  ;  and 
in  default  of  and  until  such  appointment,  in  trust  for  the  benefit  of 
such  person  or  persons,  as  should  be  the  next  of  kin  of  the  said 
Alexander  Watt  at  the  time  of  his  decease  of  his  own  family ;  and 
in  the  event  aforesaid  to  transfer  and  pay  the  said  150/.  long  annuity, 
the  said  bond,  and  the  said  leasehold  premises,  according  to  the  ap- 
pointment of  Martha  Ellis,  notwithstanding  her  coverture,  by  deed 
or  will  with  two  witnesses ;  and  in  default  of  and  until  such  ap- 
pointment, in  trust  for  the  benefit  of  such  person  and  persons,  as 
should  be  next  of  kin  of  the  said  Martha  Ellis  of  her  own  family  ; 
and  as  to  the  said  three  bonds  of  Alexander  Watt  for  2000Z.  each, 
upon  trust,  that  when  paid,  the  sums  so  received  should  be  laid  out 
in  3  per  cent.  Bank  annuities  upon  the  trusts  declared  as  to  the 
2000/.  belonging  to  Alexander  Watt ;  and  as  to  the  4000/.  reduced 
Bank  annuities,  2600/.  3  and  a  half  per  cent.  Bank  annu- 
[*  245]  ities,  and  the  reversionary  ^  interest  in  the  40/.  long  an- 
nuity, upon  trust  for  the  separate  use  of  Martha  Ellis  for 
life ;  and  after  her  decease  according  to  her  appointment  by  will  with 
two  witnesses ;  and  in  default  of  appointment,  for  the  next  of  kin  of 
the  said  Martha  Ellis  at  the  time  of  her  death ;  provided,  that  as 
soon  as  Alexander  Watt  should  pay  the  two  sums  of  2000/.  each, 
which  were  to  be  last  paid,  the  settlement  thereby  made  by  Martha 
Ellis  being  considered  as  adequate  to  the  said  2000/.  Bank  Annuities 
and  the  2000/.  secured  by  the  bond  first  payable,  or  any  or  either  of 
them,  the  trustees  should  stand  possessed  of  so  much  of  the  said 
4000/.,  2600/.  and  the  reversionary  interest  in  the  40/.  long  annuity, 
as  at  the  market  price  of  the  day  should  be  equal  to  the  sum  so 
paid,  upon  the  same  trusts  as  the  said  150/.  long  annuity,  the  bond 
and  the  leasehold  premises,  were  before  limited ;  and  so  from  time 
to  time,  as  the  said  bonds  should  be  discharged :  Provided  also, 
that  the  trustees  might  with  the  consent  of  Watt  and  his  wife  sell 
the  said  2000/.,  4000/.,  2600/.  Bank  Annuities,  and  the  said  rever- 
sionary interest,  and  invest  the  produce  in  freehold  or  copyhold 
lands,  t^  be  settled  upon  the  trusts,  and  subject  to  the  powers,  provisos, 
&c.  before  expressed  concerning  the  said  2000/.,  150/.  long  annuity, 
the  bond,  and  the  leasehold  premises :  Provided  also,  that  in  case 
Martha  Ellis  should  die  in  the  life  of  Alexander  Watt  without  leav- 
ing issue,  and  his  three  bonds  should  not  have  been  discharged,  they 
should  be  delivered  up. 

The  marriage  took  place.  Martha  Watt  by  a  will,  dated  the  29th 
of  August,  1781,  made  a  general  disposition  in  favor  of  her  husband 
of  all  stock,  she  was  entitled  to  dispose  of  by  her  marriage  settle- 
ment, and  of  any  thing,  she  might  in  future  be  entitled  to.  By  a 
codicil  dated  the  26th  of  December,  1794,  she  gave  all  her  property 
to  her  husband,  on  condition,  that  he  should  not  marry ;  and  in  case 
of  his  marriage  she  gave  it  in  trust  for  her  children.    There  was  no 
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witness  to  either  of  these  instruments.  After  the  death  of  Mrs. 
Watt,  Mr.  Watt  having  obtained  probate  from  the  Ecclesiastical 
Court,  the  bill  was  filed  on  behalf  of  the  infant  children  against  their 
father  and  the  trustees,  the  Plaintiffs  claiming  as  next  of  kin  of  their 
mother  in  defiiult  of  appointment.  The  Defendant  Watt  claimed 
under  the  will  and  codicil,  or  if  not,  as  next  of  kin  and  personal 
representative  of  his  wife,  the  40002.,  26002.  Bank  Annuities,  and 
the  reversionary  interest  in  the  40/.  long  annuity.  The  only  pay- 
ment, he  had  made  on  account  of  his  three  bonds,  was  4602. 

*  July  29th.  Lord  Chancellor  [Loughborough].  The  [*  246] 
object  of  this  settlement  was,  that  Mr.  Watt  should  bring 
in  a  sum  equal  to  his  wife's  fortune :  but  all  beyond  the  20002., 
which  he  actually  had,  being  executory  upon  his  part,  the  surplus  of 
her  fortune,  beyond  what  was  considered  as  equal  to  that  20002.  and 
the  amount  of  his  first  bond,  was  reserved  to  her  separate  use,  and 
after  her  decease,  to  her  next  of  kin,  subject  to  her  appointment ;  the 
plan  of  the  settlement  being  to  set  that  part  of  her  fortune  against  the 
two  bonds  last  payable.  In  the  first  place  it  is  beyond  controversy, 
that  these  two  papers  are  no  execution  of  the  power.  There  is  no 
possibility  of  supplyii^  any  defect  in  the  execution  of  the  power. 
It  must  be  taken,  therefore,  that  the  interest  of  Mrs.  Watt  is  unap- 
pointed.  Upon  the  plan  of  the  settlement  it  is  evident,  that  the  lim- 
itation to  the  next  of  kin  of  Mrs.  Watt  as  to  the  40002.  and  26002. 
Bank  Annuities  and  the  reversionary  interest  in  the  402.  long  annu- 
ity must  have  the  same  effect  as  the  limitation  with  regard  to  the 
settled  fortune ;  which  is  in  terms  to  the  next  of  kin  of  her  own  fam- 
ily. It  is  beyond  controversy ;  because  first,  when  the  settlement  is 
looked  at,  it  was  the  intention,  that  the  whole  should  be  settled.  It 
would  have  been  settled,  if  Mr.  Watt  had  performed  his  covenant, 
and  paid  the  bonds.  If  he  had  performed  his  covenant,  the  settle- 
ment directs,  that  those  parts  shall  be  held  in  trust  to  the  same  uses, 
as  the  other  part  of  the  fortune,  that  had  been  actually  settled.  It 
would  have  been  settled  totidem  verbis  with  the  other  part  of  the 
fortune,  that  was  so  settled :  he  would  have  had  an  interest  for  life ; 
and  then  the  children  would  have  taken  vested  interests  at  twenty- 
one  ;  it  would  have  been  subject  to  the  appointment,  with  all  the 
other  circumstances  directed  as  to  the  other  part  of  the  fortune  ;  and 
without  doubt  the  last  limitation  would  have  been  to  the  next  of  kin 
of  Mrs.  Watt  of  her  own  family.  Besides  this,  the  settlement  con- 
tains a  power  to  the  trustees  to  invest  all  the  funds  assigned  to  them 
in  the  purchase  of  land.  If  that  had  taken  place,  the  land  pur- 
chased would  have  gone  to  the  heirs  of  the  wife  instead  of  her  next 
of  kin.  The  claim  of  the  husband  derives  no  aid  from  the  probate, 
he  has  obtained ;  for  the  Ecclesiastical  Court  has  no  jurisdiction  to 
determine,  whether  an  instrument  is  a  good  execution  of  the  power. 
The  children  claim  by  limitation.  If  they  are  the  persons,  upon 
whom  that  limitation  attaches,  there  is  no  jurisdiction  in  that  Court 
to  determine,  who  are  the  objects. 

Besides  that,  the  description  of  next  of  kin  of  the  wife  can  in  no 
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respect  apply  to  the  husband.  He  is  entitled  to  the  personal 
property  of  his  wife  jure  mariti:  her  personal  property  vests 
in  him  by  the  marriage.  At  the  death  of  the  wife,  if  it  is 
necessary  for  him  to  have  an  administration  to  enable  him  to 
get  in  her  personal  property,  the  administration  granted  to  him 
is  granted  to  him  as  husband;  and  when  you  look  at  the  stat- 
utes, there  is  no  law,  that  gives  the  husband  a  right  by  force  of  the 
statute  to  administer  to  his  wife.  The  husband's  right  is  supposed 
in  all  the  statutes.  The  statute  21  Hen.  VIH.  c.  5,  which  directs 
who  shall  have  administration,  takes  no  notice  of  the  husband :  they 
are  to  grant  it  to  the  widow  or  the  next  of  kin,  or  both.  That  statr 
ute  therefore  does  not  take  the  widow  to  be  the  next  of  kin.  It 
lakes  no  notice  of  the  widower ;  for  the  law  gives  it  to  him ;  and 
where  it  was  necessary  for  him  to  have  the  authority  of  the  Eccle- 
siastical Court  to  enable  him  to  obtain  her  personal  property,  he 
had  a  right  to  it.  The  Statute  of  Frauds  (1)  has  a  clause,  that  the 
Statute  of  Dittrffmtumi  shall  not  prejudice  the  right  of  the  hus- 
band ;  under  an  apprehension,  that  his  right  might  be  considered  to 
be  affected  by  that  statute.  The  husband  is  not  of  kin  to  the  wife ; 
nor  she  to  him.  The  statute  gives  administration  to  the  widow. 
She  is  not  next  of  kin ;  but  takes  as  widow  (2).  The  consequence 
is,  I  must  declare,  that  the  two  testamentary  papers  did  not  execute 
the  power,  and  the  Plaintiffs  are  entitled  to  the  4000/.  and  2600/. 
Bank  annuities  and  the  reversion  in  the  40/.  long  annuity.  Then 
I  must  make  a  provisional  declaration.  The  Defendant  Watt  has 
not  paid  his  bonds.  If  he  does,  I  think,  that  part  of  the  settlement, 
notwithstanding  the  death  of  the  wife,  should  still  be  executed. 
Therefore  declare,  that  the  Defendant  Watt  upon  the  payment  of  the 
two  bonds  payable  in  December  1781  and  December  1782  will  be 
entitled  for  life  to  the  dividends  of  the  4000/.  and  2600/.  Bank  an- 
nuities, and  the  reversion  of  the  40/.  long  annuities ;  and  in  that 
case  the  trustees  shall  declare  the  trusts  of  these  funds  pursuant  to 
the  trusts  of  the  settlement  as  to  the  150/.  long  annuity,  the  bond 
debt,  and  the  leasehold  premises.  The  460/.  that  he  has  paid,  is 
part  of  the  first  bond.    The  costs  must  come  out  of  the  dividends. 

That  when  a  married  woman  dies  intestate  as  to  her  separate  personal  prop- 
erty, her  husband  can  claim  the  succession  in  virtue  of  his  marital  rights  only, 
and  not  as  next  of  kin,  see,  anU,  note  2  to  Fdi^pkux  v.  Crof^^,  1  V.  46. 

(1)  29  Ch.  ii.  c.  a,  8.  25. 

(2)  Co.  Lit  46,  b.  351 ;  Boom  v.  Brwud,  11  Vin.  818,  pL  25;  Samb  v.  Wyn,  1 
P.  Will.  478 ;  Hum^trey  v.  Btiflen,  1  Ai.  458 ;  11  Vin.  88,  pL  26.  If  the  husband 
dies  without  haying  administered  to  his  wife,  her  next  of  kin,  taking  out  adminis- 
tration to  her,  is  a  trustee  for  the  personal  representative  of  the  husband.  Cart  v. 
Heeff,  lP.Will.d81;  £tftbl  v.  CbU  ier,  3  Atk.  526 ;  lWils.166;  lVes.15.  See 
fost^  M^Leroth  v.  Baam^  vol.  iiL  159 ;  Oarrick  v.  Lord  Cmufen,  ziv.  372;  BaiUif 
v.  fFr^ht,  xviiL  49;  1  Swanst  39;  Cotton  v.  •Sooixmdfce,  1  Madd.  45;  Vaux  v.  Hm- 
Jawnj  1  Jac.  &  Walk.  388,  n. 
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QUINTIN,  Ex  parte. 
[1796^  July  30.] 

Separate  commission  of  bankruptcy  against  one  partner:  the  other  paid  the  joint 
debts :  a  debtor  to  the  partnership,  bein?  also  a  separate  creditor  of  the  bank- 
rupt, was  allowed  upon  petition  to  set  on  against  the  bankrapt's  share  of  the 
jomt  debt,  and  to  prove  ibr  the  residue  of  his  separate  debt,  the  solvent  partner 
consenting  to  receive  his  shore. 

At  law  there  can  be  no  set  off  between  joint  and  separate  debts,  (a)  [p.  248.] 

The  partnership  between  Shepherd  and  WilUams,  attorneys  and 
solicitors,  was  dissolved  in  November,  1794.  In  January,  1795,  a 
commission  of  bankruptcy  issued  against  Shepherd.  Williams  paid 
aU  the  partnership  debts.  The  petitioners  were  indebted  to  the 
partnership  for  business  done,  &c,  and  were  separate  creditors  of 
Shepherd  to  a  greater  amount  for  money  received  by  him  as  their 
agent.  The  prayer  of  the  petition  was  to  be  permitted  to  set  off 
the  bankrupt's  share  of  the  debts  due  to  the  partnership  against  the 
debts  due  separately  from  the  bankrupt  to  the  petitioners,  and  to 
prove  the  residue  of  such  separate  debts  under  the  commission. 
Williams  was  contented  to  receive  one  fourth  of  the  debts  due  to 
the  partnership ;  which  was  the  proportion  of  his  interest. 

Solicitor  Oentral  [Sir  John  Mitford\y  and  Mr.  Cooke ^  for  the  Peti- 
tion, cited  what  is  added  by  the  Reporter  to  Lord  Laneuhorough  v. 
Jones,  1  P.  Wms.  326,  and  Mtchett  v.  Oldfield,  4  Term  Rep.  B.  R, 
123. 

Attorney  General  [Sir  John  Scott]^  contra,  cited  Ex  Parte  Ed' 
tvards,  1  Atk.  100 ;  and  said,  the  petitioners  had  no  such  right  to 
set  off  at  the  time  of  the  bankruptcy ;  and  the  intermediate  act  of 
the  other  partner  paying  the  partnership  debts  could  not  put  them 
in  a  different  situation. 

Lord  Chancellor  [Loughborough].  As  at  law,  there  can  be 
no  doubt ;  for  the  action  must  be  brought  in  the  name  of  the  two ; 
and  you  cannot  set  off  the  separate  debt  of  one.  I  agree,  the  right 
is  not  to  be  varied  by  any  thing,  that  has  been  done  since  the  com- 
mission: but  the  right  is  manifest,  the  account  being  clear.  In 
equity  it  would  be  very  hard,  where  it  appears,  that  all  the  joint 
debts  are  paid,  and  that  the  other  partner  is  satisfied,  and  there  is  a 
surplus,  in  which  he  is  interested  in  one  moiety,  and  the  indebted 
partner  in  the  other,  it  would  be  very  hard,  if  to  the  extent  of  that 
moiety  the  creditor  of  that  partner  cannot  set  off.  I  make  the  ar- 
rangement. The  assignees  are  to  stand  in  the  place  of  Shepherd : 
Williams  being  contented  to  receive  his  fourth  is  only  nominal :  then 
shall  I  allow  the  assignees  to  take  the  rest  and  not  permit  the  debtor 

(a)  Unless  there  be  some  special  agreement  between  the  parties,  or  some  equi- 
table circumstances,  creating  it  in  the  particular  case.  Story,  Partnership,  6  395 ; 
2  Story,  Eq.  Jur.  ^  1430— 1444,  and  cases  cited ;  Tuchtr  v.  Oodof,  5  Cranch,  34 ; 
Equity  generally  follows  the  law  in  cajses  of  set-off;  Dunqan  v.  I^foUj  3  Johns.  Ch. 
358 ;  Ime  v.  Cboifce,  4  ib.  11 ;  Howe  v.  Sheppardj  2  Sumner,  409,  and  cases  cited ; 
Gordon  v.  LewiSf  ib.  G28;  Grwne  v.  Darkng,  5  Mason,  fiffSf. 


248*  STRAHAN  V.  SUTTON.  [1796. 

to  set  off?  I  think,  the  equity  is  a  clear  and  a  strong  one.  In  Et 
parte  Edwards  there  could  be  no  purpose  in  directing  the  account, 
but  with  a  view  to  allow  it. 

Ordered  according  to  the  prayer  of  the  petition  (1). 

The  rule  at  law,  that  a  joint  demand  cannot  be  set  off  against  a  separate  one, 
prevails,  generally  at  least,  in  Equity  also.  Mdis  v.  Kngkti  2  Meriv.  122.  If 
the  principal  case  can  be  at  all  supported,  it  must  be  as  an  exception ;  and  as  an 
exception  not  much  to  be  approved.  Expcarlt  Ttoo^d^  11  Ves.  519^  Ex  parte 
ChrisLity  10  Ves.  105.  But  a  creditor,  who  has  a  joint  security  for  a  separate 
debt,  cannot  resort  to  that  security,  without  allowing  what  he  has  received  on  the 
separate  account    £r  parit  Hanson^  18  Ves.  233. 
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[37  Geo.  IH.  179a] 


STRAHAN  V.  SUTTON. 
[1796,  Nov.  10, 14] 

To  compel  a  widow  to  elect  to  take  under  a  will  or  dower,  her  claim  to  dower 
must  be  inconsistent  with  the  will,  (a) 

Matthew  Strahan  by  his  will  gave  to  his  wife  Margaret  Strahan 
20  guineas  for  her  immediate  support  and  maintenance ;  and  ako 
an  annuity  of  30/.  for  her  life,  provided  she  should  so  long  continue 
his  widow ;  and  after  some  small  legacies  he  directed  all  the  rest 
and  residue  of  his  personal  estate  not  then  laid  out  in  the  funds  to 
be  converted  into  money  by  his  executors,  and  to  be  laid  out  in  the 
funds  upon  trust  to  pay  the  interest  and  dividends  towards  the 
maintenance  and  education  of  his  son  George  Strahan,  until  he 
should  attain  the  age  of  twenty-one  ;  and  then  to  transfer  the  prin- 
cipal to  him  for  his  own  use :  but  if  he  should  die  under  twenty- 
one,  then  upon  trust  for  John  Strahan,  his  executors,  administrators 
and  assigns  ;  and  he  gave  his  property  then  vested  in  the  funds  with 
the  interests  and  dividends  upon  the  same  trusts.  He  devised  his 
freehold  messuage  or  tenement  with  the  appurtenances  then  in  his 
possession  to  his  son  George  Strahan,  his  heirs  and  assigns  for  ever : 
but  he  declared,  that  the  rents  and  profits  thereof  should  be  received 
by  his  executors  and  applied  by  them  towards  the  maintenance  and 
education  of  his  said  son  during  his  minority ;  and  he  directed,  that 
his  said  freehold  messuage  or  tenement  or  any  part  thereof  should 
not  during  the  minority  of  George  Strahan  be  let  to  or  occupied  by 

m  Post,  James  v.  Kynnier,  vol.  v.  106;  Ex  parte  Cknstie,  z.  105;  Ex  parte 
StqMsns,  Ex  parte  Twogoodj  xi.  24,  517.  The  last  of  these  cases  overrules  Ex 
parte  Qutnh'n,  £r  parte  Hansoiiy  xii.  346;  zviiL  233;  1  Rose,  156;  £j:  parte 
Blagdai,  xix.  465;  2  Rose,  249;  VaUiamf  v.  J^Mty  3  Mer.  59a 

{3)  See,  onfe,  note  (a)  to  Wakt  v.  Wakt,  1  V.  335. 
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hia  (the  testator's)  then  partner  Mr.  Brown  or  Mr.  Braithwaite ;  who 
formerly  lived  therein.  By  a  codicil  the  testator  gave  to  his  wife  all 
his  household  goods  and  furniture,  plate,  Unen,  china  and  every 
other  implement  of  household  furniture,  of  what  nature  or  kind  so- 
ever, and  also  all  his  stock  in  trade,  for  her  own  use. 

*The  bill  was  filed  on  behalf  of  Geoige  Strahan,  the  [*250] 
infant :  and  the  usual  accounts  were  directed.  By  the 
Master's  report  it  appeared,  that  there  was  a  considerable  surplus  of 
the  personal  estate  beyond  the  amount  of  the  legacies ;  that  there 
were  no  debts ;  that  the  testator  had  no  real  estate  except  the  free- 
hold house  devised  by  the  will ;  of  which  he  was  seised  of  an  estate 
of  inheritance ;  and  out  of  which  his  widow  was  entided  to  dower. 
It  was  of  the  annual  value  of  262. 

Upon  farther  directions  the  question  was.  Whether  the  widow 
could  claim  the  provision  given  her  by  the  will  and  her  dower,  or 
roust  elect  ? 

Mr.  Lloyd  and  Mr.  JV.  Agar,  for  the  Plaintiff,  and  Mr.  Richards^ 
for  the  widow,  cited  French  v.  Davies,  antej  Vol.  II.  572,  and  the 
cases  there  referred  to,  and  also  Hitchin  v.  Hitching  Pre.  Ch.  133. 
2  Freem.  241,  and  hxUdon  v.  Northcote,  3  Atk.  430.  The  clause 
of  the  will  directing,  that  the  house  should  not  be  let  to  Brown  or 
Braithwaite,  was  particularly  pressed  for  the  Plaintiff  as  inconsistent 
with  the  claim  of  dower ;  and  for  the  widow  it  was  urged,  that  the 
annuity  was  not  charged  upon  the  estate,  out  of  which  the  dower 
arose ;  that  being  only  during  widowhood  it  was  not  co-extensive 
with  die  right  to  dower,  which  in  cases  of  satisfaction  is  necessary ; 
and  that  in  Janes  v.  Davies  in  1773  or  1775  the  testator  gave  an 
annuity  to  his  wife,  and  devised  the  estate  to  the  Defendant ;  and 
the  widow  was  held  to  be  entitled  to  both. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Ardek].  The 
only  question  is.  Whether  the  claim  of  dower  is  inconsistent  and 
irreconcilable  with  the  devise  of  the  freehold  messuage  to  the  son ; 
for  otherwise  it  is  admitted,  the  widow  has  a  right  to  both.  She 
does  not  require  his  assent  to  her  dower.  It  was  truly  said,  this  is 
not  the  case  of  an  annuity  issuing  out  of  the  premises,  of  which  she 
was  dowable ;  as  it  is  in  the  cases  in  Ambler.  I  am  therefore  in 
this  case  relieved  from  the  question  between  Lord  Hardwicke  in 
Pitts  V.  Snowden,  and  Lord  Northington  in  Arnold  v.  Kempstead, 
Lord  Camden  in  ViUareal  v.  Lord  Galway,  Amb.  466,  682.  1 
Bro.  C.  C.  292,  n.  and  Mr.  Justice  Buller  in  Wake  v.  Wake,  3  Bro. 
C.  C.  255,  (ante.  Vol.  1. 335)  impugned  as  they  are  in  some  degree, 
by  the  present  Lord  Chancellor  in  Pearson  v.  Pearson,  1  Bro.  C.  C. 
292,  and  by  Lord  Thurlow  in  Foster  v.  Cook,  3  Bro.  C. 
C.  347  ;  which  of  these  great  Judges  were  right  in  *  de-  [*251] 
ducing  the  consequences,  they  drew  from  the  wills  before 
them  ;  for  this  is  not  that  case.  It  stands  upon  a  totally  different 
ground ;  namely,  whether  the  gift  of  the  freehold  estate  to  another  does 
or  does  not  raise  a  necessary  inference,  that  the  wife  by  claiming  any 
interest  by  way  of  dower  out  of  that  freehold  estate  must  be  held 
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to  contravene  the  intention  of  the  testator ;  who  must  be  supposed 
to  intend,  that  the  devisee  shall  take  it  unencumbered  by  that  churn 
of  the  wife.  Unless  the  Counsel  for  the  Plaintiff  are  successful  in 
their  argument  upon  that  clause  in  the  will  directing,  that  the  house 
during  the  minority  of  the  son  shall  not  be  occupied  by  the  particu- 
lar persons  mentioned,  unless  that  makes  a  difference,  it  is  not  dis-^ 
tinguishable  from  Lawrence  v.  Lawrence^  followed  by  Lemon  v. 
Lemony  and  Hitchin  v.  Hitchin.  Those  cases  have  determined, 
that  the  gift  of  an  estate  to  any  person,  not  the  wife,  does  not  ex- 
clude her  from  claiming  dower  out  of  that  estate.  Laitrence  v. 
Latorenee  is  the  leading  case.  In  that  are  the  words  "  as  a  farther 
provision  for  his  wife"  (1).  There  you  might  suppose,  he  might 
contemplate  the  provision,  the  law  had  made  for  her.  AH  the  argu- 
ments, that  have  been  urged  here,  might  equally  apply  there  ;  that 
this  was  all  the  provision,  he  meant  she  should  have  out  of  that  es- 
tate. Lord  Somers,  a  very  great  Judge,  was  of  opinion,  it  barred 
her  (2).  That  decree  was  afterwards  reversed  by  Lord  Keeper 
Wright ;  and  that  reversal  was  affirmed  by  Lord  Cowper  and  upon 
an  appeal  to  the  House  of  Lords.  The  argument  was,  that  it  was 
impossible  the  testator  could  mean,  that  she  should  have  any  other 
interest  in  the  premises,  than  he  had  given  her.  This  is  a  complete 
determination  ;  and  has  been  acquiesced  in  ever  since. 

Mr.  Hargrave  (in  a  note  upon  Co.  Lit.  36,  b.  n.  227^  has,  I  think, 
in  a  summary  way  stated  exacdy  what  I  take  to  be  the  rule  of  the 
Court  upon  this  point.  He  says,  that  though  a  devise  cannot  at 
law  be  averred  to  be  in  satisfaction  of  dower,  if  the  will  is  silent,  yet 
sometimes  our  Courts  of  equity  have  been  induced  by  special  cir- 
cumstances to  consider  such  devises  as  a  satisfaction ;  and  it  has 
therefore  been  decreed,  that  the  wife  should  elect ;  that  in  Lawrence 
V.  Lawrence^  Lord  Somers  made  such  a  decree ;  because  he  inferred 
an  intention  to  give  in  bar  of  dower  from  the  testator's  having  de- 
vised the  residue  of  his  whole  estate  to  another :  but  that  the  rever- 
sal of  this  decree  by  Lord  Keeper  Wright,  which  reversal 
[*  252]  was  affirmed  in  the  House  of  Lords,  *  is  said  to  have  set- 
tled the  doctrine ;  and  he  is  perfectiy  right,  I  think,  in  the 
principle  so  extracted.  Then  he  refers  to  Brovghton  v.  ISrrington ; 
which  throws  great  light  upon  the  subject ;  though  it  is  not  a  case 
of  dower.  It  is  impossible  to  state  any  principle,  applying  to  the 
one,  that  does  not  apply  to  the  other.  He  adds,  that  notwithstand- 
ing the  doctrine,  on  which  Latorenee  v.  Latorenee  was  finally  deci- 
ded, and  the  frequent  recognition  of  that  case,  devises  have  been 
since  frequently  deemed  a  satisfaction  of  dower  on  account  of  very 
strong  and  special  circumstances;  as  where  allowing  the  wife  to 
take  a  double  provision  would  have  been  quite  inconsistent  with  the 
dispositions  of  the  will ;  on  which  principle  Lord  Northington  is  said 
to  have  decided  for  a  satisfaction  of  dower  in  Arnold  v.  Kempstead^ 

(1)  Those  words  are  used  in  ffiving  the  wife  an  interest  in  two  farms  under  a 
trust  term  after  a  devise  to  her  of  real  estate.  See  the  state  of  the  case,  1  Bro.  P. 
C.  591. 

(2)  See  CknMh  v.  SlraUofh  posty  voL  iv.  991. 
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and  Lord  Camden  in  VtUareal  v.  Lord  Oalway.  I  perfectly  agree 
with  Mr.  Hargrave,  that  the  principle  of  Lawrence  v.  Lawrence  has 
never  been  impeached ;  and  the  only  question  has  been,  whether  a 
gift  out  of  the  same  estate  was  incompatible  with  the  widow's  claim 
of  dower  upon  the  same  estate.  Two  great  Judges  thought,  it  was 
incompatible.  The  present  Lord  Chancellor  and  Lord  Thurlow 
thought,  it  was  not  PitU  v.  Snowden  has  neyer  been  accurately 
reported  in  any  book.  It  is  most  fully  in  the  Appendix  to  1  Bro.  C. 
C.  292.  I  have  not  found  the  decree :  but  there  is  in  the  Register's 
Book,  1751,  fol.  372,  an  interlocutory  order  made  upon  a  petition 
for  a  receiver ;  which  states  the  will ;  from  which  it  appears,  the 
annuity  given  to  the  widow  by  the  will  was  to  issue  out  of  the  same 
lands,  from  which  the  dower  was  to  arise.  If  that  is  a  true  recital 
of  the  will.  Lord  Camden  is  right  in  saying,  that  he  did  in  ViUareal 
V.  Lord  Oalway  depart  from  Lord  Hardwicke's  decision.  But  I 
have  already  said,  this  is  not  that  case.  The  only  question  is, 
whether  this  provision  for  the  widow  is  inconsistent  with  her  claim 
of  dower.  It  was  admitted  very  fairly  by  the  Plaintiff,  that  if  this 
had  been  only  a  legacy  of  20  guineas,  the  same  argument  would 
have  arisen;  and  it  was  argued,  that  the  clause,  that  the  house 
should  not  be  let  to  two  particular  persons,  is  inconsistent  with  the 
claim  of  the  dower.  For  that  it  must  be  contended,  that  she  will 
insist,  that  her  dower  shall  be  set  out  by  metes  euid  bounds.  If  such 
a  circumstance  as  that  was  to  turn  against  her  the  current  of  author- 
ities in  her  favor,  it  would  be  most  extravagant.  I  must  suppose, 
every  testator  meant  to  give  all  he  had  a  right  to  ^ve.  So  did  this 
testator.  The  case  is  clearly  decided ;  that  a  gift  of  an  estate,  out 
of  which  the  widow  is  dowable,  does  not  prevent  her  from 
taking  any  other  estate,  *the  testator  has  thought  fit  to  [*253] 
give  her.  I  will  suppose  the  words  were  "  all  the  rents 
and  profits :  "  but  there  is  not  the  word  "  all."  I  do  not  think  that 
strange  clause  can  have  the  efiect  contended.  I  do  not  know, 
whether  it  can  be  enforced ;  for  if  they  do  let  the  house  to  these 
persons,  who  is  to  file  the  bill  ?  That  term  in  the  will  might  be 
made  use  of  by  the  widow  to  impugn  his  intention :  but  it  does  not 
necessarily  impugn  the  intention  of  the  will.  It  has  been  deter- 
mined, that  the  widow  need  not  take  it  by  metes  and  bounds :  she 
may  take  a  rent-charge :  she  may  take  one  third  of  the  rents  and 
profits.  To  think  she  would  occupy  one  chamber  in  this  house,  in 
order  to  let  it  to  these  persons,  is  i^ly  most  extravagant.  Declare, 
the  widow  is  not  barred. 

I  hope  this  may  be  considered  as  in  some  degree  res  judicata,  un- 
less where  there  are  other  circumstances  (1). 

That  a  widow  can  never  be  put  to  her  election,  between  her  paramount  title 
to  dower,  and  a  bequest  of  something  else,  unless  the  intention  of  the  testator  to 
confine  her  to  one  of  the  provisions  is  clearly  demonstrated,  see,  ante,  notes  3  and 
3  to  Wake  v.  Wake,  1  V.  335. 

(1)  See  Mr.  Sanders's  note  2  Atk.  426,  and  the  notes,  ante,  vol.  i.  259,  337. 
VOL.  III.  17 
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BROOKE  V.  HEWITT. 
[1796,  July  15.] 

The  ground  of  a  demurrer  must  be  a  ahort  point,  upon  which  it  is  clear,  the  bill 
would  be  dismissed  with  costs  at  the  hearing; (a)  therefore  upon  a  bill  by  as- 
signees of  a  banknipt  for  specific  performance  of  an  agreement  previous  to  the 
bankruptcy  to  ^[rant  a  lease,  (6)  the  case  consisting  of  a  combination  of  circum- 
stances, the  evidence  might  sustain  the  relief  with  some  modification;  upon 
which  a  demurrer  was  overruled. 

Bankruptcy  of  a  person,  who  has  agreed  to  purchase,  does  not  discharge  the  con- 
tract, [p.  255.] 

This  bill  was  filed  by  Rich,  a  bankrupt,  and  his  assignees ;  and 
it  prayed,  that  the  Defendant  Honor  Hewitt  might  be  decreed  spe- 
cifically to  perform  an  agreement  by  making  a  lease  of  certain  prem- 
ises either  to  the  bankrupt  or  his  assignees ;  and  that  if  the  Defen- 
dant Neville  should  set  up  any  subsequent  agreement  or  lease,  he 
might  be  declared  a  trustee  for  the  Plaintifis ;  they  offering  to  do  all 
such  acts  and  things,  and  to  execute  such  counterpart  of  the  lease 
and  the  covenants  therein,  as  the  Court  should  direct. 

In  order  to  make  out  the  agreement,  the  b'dl  stated  a  correspon- 
dence in  1795,  by  letters  between  Mrs.  Hewitt,  her  agent,  and  Rich, 
before  his  bankruptcy ;  by  which  it  appeared  that  the  Defendant 
Hewitt  proposed  a  lease  to  Rich  at  lOOZ.  a  year,  clear  of  taxes :  he 
offered  90Z.  a  year,  clear  of  taxes,  provided  certain  repairs  should 
be  made,  or  a  sum  of  money  allowed.  To  this  proposal  Mrs.  Hew- 
itt consented  ;  and  she  proposed  to  send  a  person  to  meet  one  from 
Rich  about  the  repairs.  The  bankruptcy  taking  place  soon  after- 
wards, nothing  farther  was  done.  The  term  proposed  to  be  granted 
did  not  appear  upon  these  letters.  The  bill  stated,  that  it  was  un- 
derstood, that  the  said  lease  was  to  be  made  for  a  term  of 
[*254  ]  *  years  commensurate  with  the  life  of  Honor  Hewitt,  who 
held  the  premises  for  her  Ufe ;  to  commence  from  the  29th 
of  September,  1795,  when  Helps,  the  tenant,  was  to  quit ;  which  he 
did  accordingly.  The  bill  charged  the  Defendant  Neville  with 
notice. 

The  Defendants  demurred  generally. 

Mr.  Fonblanque  for  the  demurrer.  The  question  is,  whether  the 
Court  will  direct  a  specific  performance,  notwithstanding  the  change, 
that  has  taken  place  in  the  circumstances  of  one  of  the  contracting 
parties.  The  Court  has  a  discretion ;  in  the  exercise  of  which  it 
will  do  substantial  justice.     There  is  no  principle  or  authority,  that 

(a)  Story,  Eq.  PI.  §526.  It  must  be  founded  on  some  dry  point  of  law,  which 
goes  to  the  absolute  denial  of  the  relief  sought  Verjdank  v.  Cairus,  1  Johns. 
Ch.  57.    See  2  Maddock,  Ch.  282. 

(b)  Whether  the  assignees  of  a  bankrupt  can  compel  a  landlord  specifically  to 
perform  an  amement  to  mxit  a  lease  to  uie  bankrupt,  see  1  Maddock,  Ch.  422. 
In  Flood  V.  riniUy,  2  Ball^  Beat  9,  the  question  was  made  without  bein?  de- 
cided. See,  onUj  p.  168,  note  (a)  to  JfllUngham  v.  Joyce ;  also,  Mcher  v.  Jfyger^ 
3  Wheaton,  53. 
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the  agreement  ought  to  be  performed  notwithstanding  such  change. 
It  has  been  held,  that  assignees  of  a  bankrupt  are  not  entitled  to  the 
benefit  of  a  covenant  of  renewal  entered  into  before  the  bankruptcy : 
Drake  v.  The  Mayor  of  Exetery  1  Ch.  Ca.  71.  That  is  recognized 
in  Moyses  v.  Little^  2  Vem.  194.  Wiseman  v.  VandeptUy  2  Vern. 
203.  In  WiUingham  v.  Joyce ^  ante^  168,  the  Master  of  the  Rolls 
held,  that  he  could  not  enforce  such  an  agreement  for  a  person  in 
insolvent  circumstances,  though  not  a  bankrupt.  It  may  be  true, 
that  a  purchase  would  be  enforced  notwithstanding  a  bankruptcy ; 
for  then  the  assignees  must  first  do  equity  by  paying  the  purchase- 
money  :  but  in  this  case  the  consideration  is  subsequent,  and  cannot 
be  satisfied  immediately ;  namely,  payment  of  rent,  covenants  to 
keep  in  repair,  &c.  There  is  no  perfect  contract  stated  by  the  bill. 
I  admit  the  case  stated  by  the  bill  to  the  utmost  extent  of  it. 

Lord  Chancellor  [Loughborough].  There  is  a  great  deal  of 
force  in  your  reasoning :  but  it  does  not  apply  to  the  point  of  a  de- 
murrer. The  cases,  you  reason  upon,  are,  where  executory  contracts 
were  entered  into  by  persons  afterwards  becoming  bankrupts.  Great 
difficulty  might  occur  to  the  Court  upon  the  question,  whether  they 
could  go  on  to  perform  a  contract  under  such  circumstances :  a  per- 
son contracting  with  another  for  future  performance.  But  suppose 
it  established,  that  this  is  more  than  treaty,  and  a  complete  agree- 
ment, which  perhaps  admits  of  considerable  doubt,  the  beinkrupt  was 
entitled  to  the  estate  at  the  time  of  his  bankruptcy  :  and  I  cannot 
take  it  short  upon  a  demurrer,  that  there  is  nothing  for  the  Court  to 
do.  It  struck  me,  that  there  is  no  perfect  contract  stated 
by  the  bill :  but  I  am  afraid  that  is  not  a  point  *for  a  de-  [*255] 
murrer ;  which  must  be  a  neat  short  point,  an  absolute  de- 
nial of  the  title  of  the  Plaintifi*.  The  mischief  is,  that  I  am  hearing 
a  clause  consisting  of  a  variety  of  circumstances  without  the  circum- 
stances being  in  evidence  before  me.  The  evidence  might  very 
much  afiect  this  case.  This  was  a  treaty  carried  on  by  the  inter- 
vention of  an  agent  and  a  correspondence  through  that  agent.  The 
nature  of  his  agency,  the  communication  had  with  him,  will  infiu- 
ence  the  construction  of  the  letters.  It  would  be  very  difficult  to 
force  an  import  upon  these  circumstances  without  any  evidence. 
There  is  a  combination  of  circumstances  ;  and  if  you  could  bring 
it  to  a  point,  whether  upon  the  hearing  the  Court  is  to  decree  upon 
the  bill,  or  to  refuse  an  interposition,  leaving  the  parties  to  law,  that 
can  never  be  a  ground  of  demurrer.  I  was  a  good  deal  struck  with 
it  as  a  hasty  opinion,  as  every  opinion  upon  a  demurrer  must  be, 
that  this  was  more  a  treaty  than  a  complete  agreement. 

It  must  be  a  very  strong  case,  that  would  induce  the  Court  to  car- 
ry into  execution  an  agreement  between  landlord  and  tenant,  the 
estate  not  being  executed  at  law,  where  the  person,  who  is  to  become 
the  tenant,  has  become  a  bankrupt.  The  Court  must  certainly  upon 
the  circumstance  of  the  intervening  bankruptcy  do  a  great  deal  more 
in  respect  of  the  Defendant  than  merely  decreeing  a  specific  per- 
fonpance.      It  is  impc^dible  X6  dispose  of  it  upon  a  demurrer. 
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There  are  a  great  many  shades  and  circumstances.  A  demmrer 
must  bjs  founded  upon  this ;  that  it  is  an  absolute,  certain,  clear, 
proposition,  that  the  bill  would  be  dismissed  with  costs  at  the  hear- 
ing. It  is  not  a  dry  point  of  law.  It  is  a  case  of  circumstances ; 
in  which  a  minute  variation  of  circumstances  may  either  incline  the 
Court  to  modify  the  relief,  or  to  grant  no  relief  at  all.  I  cannot  say, 
the  bankruptcy  discharges  the  contract,  as  a  general  proposition ; 
the  case  you  state  of  a  purchase  does  not  dischai^  the  contract. 
I  am  to  consider,  whether  I  can  put  any  terms  upon  the  assignees, 
that  shall  make  them  do  equity.  The  assignees  might  have  made 
an  agreement  to  sell  this  lease,  making  a  profit  upon  it,  to  a  person, 
to  whom  there  could  be  no  objection.  I  cannot  say  now,  that  they 
may  not  have  put  the  case  under  terms,  that  would  oblige  me  to 
perform  it,  supposing  it  a  complete  agreement.  Certainly  the  case 
will  be  attended  with  considerable  difficulty  to  them  at  the  hear- 
ing :  but  I  cannot  determine  it  upon  a  demurrer.    Over-rule  the 

demurrers  ^1). 
[*256]         *The  Solicitor  General  [Sir  John  Mitford]  said,  Lord 

Thurlow  under  similar  circumstances  executed  such  an 
agreement  concerning  a  house  on  Ludgate-hill.  His  Lordship  said, 
the  bankruptcy  was  an  assignment ;  and  if  the  party  had  made  an 
actual  assignment,  the  assignee  would  without  doubt  be  entitled  to  a 
performance ;  because  the  lease  would  be  to  him  and  his  assigns. 
The  only  objection  is,  that  the  covenant  of  the  bankrupt  would 
undoubtedly  be  of  less  value :  but  the  assignee  ought  to  enter  into 
all  the  covenants.  

1.  As  a  general  proposition,  the  bankruptcy  of  a  contracting  par^  does  not  dis- 
charge the  contract ;  see,  ante,  the  note  to  frilUngham  v.  Joyet,  3  V.  168. 

2.  As  to  the  grounds  which  are  sufficient  to  support,  or  overrule,  a  demurrer, 
see  note  3  to  VUenon  v.  Mmr,  2  V.  95. 


BROWN  V.  RAINDLE. 

[Rolls.— 1796,  Nov.  17.] 

CoFTHOLBER  having  power  to  bar  the  widow's  free-bench  by  sunender,  any  act 

by  him  for  valuable  consideration  will  bar  her  in  equity. 
Covenant  by  joint-tenant  to  sell  seven  the  joint-tenancy  in  equity,  though  not  at 

law,  [p.  257.] 

This  bill  was  filed  for  a  foreclosure,  and  to  compel  a  surrender 
of  a  copyhold  estate  for  three  lives,  under  a  covenant  in  the  mort- 
gage deed,  2d  July,  1792,  to  surrender  those  premises  as  an  addi- 
tional security. 

The  question  was,  whether  this  covenant  of  the  mortgagor  barred 

(1)  See  JFiUingham  v.  Jqyct,  ante^  168,  and  the  references  in  the  note,  169. 
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the  right  of  his  widow  to  free-bench.  The  custom  of  the  manor 
appeared  by  the  evidence  to  be,  that  the  copyholder  could  convey 
these  estates  by  surrender  ;  but  where  he  dies  seised  of  the  estate, 
the  widow  is  entitled  to  the  estate  during  her  widowhood  as  her 
free-bench. 

Mr.  Lloyd  and  Mr.  King,  for  the  Plaintiff.  The  difference  be- 
tween dower  and  free-bench  is,  that  if  the  husband  is  once  seised, 
the  widow's  right  to  dower  attaches,  and  cannot  be  barred  in  any 
way  but  by  fine  :  but  the  free-bench  is  entirely  in  the  power  of  the 
husband  during  his  life ;  and  unless  he  dies  seised,  and  has  made  no 
alienation  during  his  life,  his  widow  will  not  be  entitled  :  Salisbury  v. 
Hurd,  Cowp.  481.  If  the  surrender  would  have  done,  a  Covenant 
for  valuable  consideration  is  in  this  Court  equivalent,  and  as  much 
an  alienation.  It  would  have  turned  the  husband  into  a  trustee  for 
the  mortgagees  from  the  execution  of  the  covenant,  as  an  actual 
surrender  would  have  taken  the  seisin  out  of  the  husband  at  law. 
This  point  is  determined  by  Lord  Hardwicke :  Hintan  v.  Hinton,  2 
Yes.  631,  638. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  had 
occasion  lately  to  look  into  that  case.  I  had  no  doubt  about 
it  It  is  perfectly  clear.  The  right  of  the  ♦widow  of  a  copy-  [*  257] 
holder  arising  out  of  her  estate,  which  is  in  his  power  dur- 
ing his  life,  may  be  barred  by  him  by  any  act  done  for  valuable  con- 
sideration ^  whether  conveying  a  Ic^  estate,  or  otherwise.  It  is 
very  different  from  an  estate-tail  with  remainders  over ;  for  those 
estates  are  not  in  the  power  of  the  party,  till  the  recovery  is  suffered. 
They  are  estates  not  arising  out  of  the  estate  of  the  tenant  in  tail. 
Upon  the  evidence,  supposing  this  a  widow's  estate  arising  out  of 
an  estate,  of  which  the  husband  was  complete  owner,  and  could  bar 
her  estate,  I  am  of  opinion,  it  is  that  sort  of  estate,  which  any  equi- 
table conveyance  will  bind.  Any  act  of  the  husband  for  valusJble 
consideration  bars  her  equally  with  a  legal  surrender ;  and  she  is 
compellable  in  equity  to  surrender  pursuant  to  such  contract.  A 
covenant  by  a  joint-tenant  to  sell,  though  it  does  not  sever  the  joint 
tenancy  at  law,  will  in  equity.  I  have  always  understood  this  as  a 
settled  point,  and  have  no  difficulty  upon  it.  Therefore  let  her  con- 
vey all  her  estate  and  interest  in  the  copyhold  premises  according  to 
the  deed  of  the  2d  of  July,  1792,  subject  to  redemption. 

The  Defendant  waiving  an  inquiry  as  to  the  custom,  the  Plaintiffs 
consented  to  pay  all  costs.         

The  case  of  MuMgraot  v.  Daahwood^  as  reported  in  2  Vem.  63,  aeema  in  oppo- 
sition to  the  present  decision ;  but  see  HinUm  v.  HirUon,  2  Ves.  Sen.  638,  where 
Lord  Hardwicke  shows  Mutgrave  v.  Doihwood  not  to  be  an  authority  on  which 
anv  reliance  can  be  placed ;  and  where  the  doctrine,  that  a  contract  by  a  copy- 
holder, for  valiuible  consideration,  will  bar  his  widow's  claim  to  JrU'btneh,  is 
established.  The  same  case  of  HinUm  v.  HinUm  is  also  itself  an  authori^  (and 
cites  others)  for  holding  that  a  contract  not  fonna]ly  completed,  may,  in  fruity, 
be  sufficient  to  sever  a  joint  tenancy ;  in  this  respect  likewise  differing  from  Mis- 
grant  v.  DasKwood.  As  to  this  point  see  BumeU  v.  Kinaston,  2  Freem.  241. 
But,  though  an  agreement  may  be  sufficient  in  Equity,  to  sever  a  joint  tenancy, 
the  agreement  must  be  positive.    Pmtriehe  v.  Poutdy  3  Atk.  54. 
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DAVENPORT   v.  HANBURY. 
[Rolls.— 1796,  Nov.  17, 21.] 

Under  a  legacy  to  the  issue  of  A.  all  descendants  are  entitled,  and  take  per  capi- 
ta as  joint-tenants,  (a) 
*'  Equally  "  makes  a  tenancy  in  common,  {h)  [p.  360.] 

This  cause  arose  upon  a  legacy  to  Mary  Davenport  or  her  issue  (1). 

Mary  Davenport  died  in  the  life  of  the  testator.  She  left  only 
one  child  living,  a  son :  and  two  grand-^hildren,  the  children  of  a 
deceased  daughter. 

Two  questions  were  made :  Ist,  Whether  the  grand-children  were 
entitled  with  the  son :  if  so  2dly,  Whether  they  should  take  per  ca- 
pita or  per  stirpes : 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  This  de- 
pends entirely  upon  the  construction  of  the  word  "  issue." 
[*  258]  Wythe  v.  Thurston^  Amb.  555  (2),  was  *  quoted.  I  have 
sent  for  the  Register's  Book,  and  shall  not  make  my  de- 
cree now,  but  will  only  state,  that  the  report  is  not  quite  accurate  as 
to  the  words.  That  case  determines,  that  the  word  <<  issue  "  admits 
all  the  issue  of  the  person,  to  whose  issue  the  gift  is  made :  but 
whether  they  were  to  take  per  capita  or  per  stirpes  may  depend  pos- 
sibly upon  the  words,  and  not  determine  the  point  before  me. 
Lord  Hardwicke's  decree  fully  establishes,  that  <<  issue  "  includes 
all  the  descendeuits.  I  will  state  the  words  in  that  case,  as  they  re- 
ally are.  It  is  in  the  Register's  Book  of  1748  by  the  name  of 
fVythe  V.  Bhckman ;  and  was  upon  a  deed,  not  by  will,  as  this  is. 
The  trust  was,  that  the  trustees  should  sell  the  said  settled  premises, 
as  soon  as  conveniently  might  be  ;  and  that  the  money  thereby  aris- 
ing, together  with  the  mesne  profits  of  the  said  premises,  should  be 
equally  divided  between  the  said  Mary  Wythe,  Dame  Elizabeth 
Chancey,  Ann  Blackman,  and  Elizabeth  Thurston,  or  the  respective 

{a)  Who  are  entitled  under  the  description  of  ^  issue,"  see  2  Williams,  Exec 
807-810.  When  employed  in  a  will  as  a  word  of  purchase,  it  will,  in  its  ordinary 
import,  comprise  all  who  claim  as  descendants  from  or  through  the  person  to 
whose  issue  the  bequest  is  made,  that  is,  grandchildren  and  great-gfrandchildren, 
as  well  as  children ;  and  in  order  to  restrain  this  usual  sense  of  the  l^ord,  a  clear 
intention  must  appear  upon  the  will.  Ibid.  810,  and  cases  cited ;  DabxU  v.  If  e/^A, 
2  Simon,  319.  But  it  has  been  held,  when  coupled  with  the  word  parent,  to  be  a 
correlative  term,  and  to  be  taken  in  the  sense  of  *<  children.**  Ibid.  See,  also, 
Pearson  v.  I^hen,  2  Dow  &  CI.  328 ;  S.  C.  5  Bligh,  N.  C.  203 ;  Lees  v.  Mosley, 
1 Y.  &  C.  58Sr;  Ryan  v.  Coidey,  Llovd  &  Goold,  7.  In  the  present  case  the  issue 
took  as  joint  tenants,  but  in  most  of  the  States  of  the  United  States  a  joint  tenancy 
cannot  be  created  except  by  express  words.  See  4  Kent,  Com.  362  (5th  ed.)  gfo 
a  devise  to  a  wife  for  life  and  after  her  death  to  nephews,  has  been  held  a  tenancy 
in  common  in  tlie  nephews.  Coleman  v.  Hutckmson,  3  Bibb,  209.  See  also 
MWeUladge  v.  Galbfmih,  8  S.  &  R.  43;  MWeUladge  v.  Bmriay,  11  a  &  R. 
103,  where  property  left  to  "poor  relatives  equally"  was  divided  oer  capita, 

{h)  As  to  joint  tenants  in  chattels,  see  post,  p.  628,  note  (a)  to  iforley  v.  Bird. 

(1)  See  the  clause  of  the  will  stated  in  Bo^  v.  Hamiltony  posl^  vol.  iv.  437. 

(2)  Reported  also,  1  Ves.  196. 
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issues  of  their  bodies^  in  case  they  or  either  of  them  the  said  Mary 
Wythe,  Dame  Elizabeth  Chancey,  Ann  Blackman,  and  Elizabeth 
Thurston,  should  be  dead  at  such  time,  as  there  should  happen  to 
be  a  failure  of  issue  male  of  John  Thurston  the  younger,  share  and 
share  alike :  to  wit,  to  each  of  them  or  their  respective  children 
one  fourth  part  thereof ;  and  in  the  said  indenture  was  contained  a 
proviso,  that  if  any  of  them,  the  said  Mary  Wythe,  Dame  Elizabeth 
Chancey,  Ann  Blackman,  and  Elizabeth  Thurston,  should  happen 
to  be  dead  without  issue  at  such  time,  as  there  should  happen  to  be 
a  failure  of  issue  male  of  the  said  John  Thurston,  then  the  money 
should  be  equally  divided  between  the  survivors  of  them  and  the 
said  Mary  Wythe,  Dame  Elizabeth  Chancey,  Ann  Blackman,  and 
Elizabeth  Thurston,  or  their  respective  children,  in  case  any  of  them 
be  then  dead,  leaving  issue  of  their  bodies. 

The  trust  therefore  was  for  those  four  persons,  or  the  respective 
issues  of  their  bodies.  It  does  seem,  that  Lord  Hardwicke  divided 
it  per  capita  among  themselves ;  making  stocks  of  the  four  sisters. 
But  the  words  in  that  case  are  very  different  from  those  in  this. 
Here  it  is  contended,  that  the  son  shall  take  all ;  or  if  not,  half:  but 
it  is  clear,  the  grand-children  are  to  take:  the  only  doubt  is,  whether 
they  shall  take  per  capita  or  per  stirpes  (I).  That  is  a  matter,  I 
shall  not  determine  now.  I  am  rather  inchned  to  think,  Lord  Hard- 
wicke's  distribution  arose  from  the  particular  words  of  the 
♦deed.  I  shall  examine  that  decree  very  strictly,  before  [♦SSQ] 
I  decide  that  they  are  to  take  otherwise  than  as  joint  ten- 
ants of  this  fiind. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
cause  depends  entirely  upon  the  construction  of  these  words  "  to 
Mary  Davenport  or  her  issue."  I  apprehend,  there  is  no  doubt, 
that  the  word  <^  issue  "  has  ever  been  considered  as  embracing  other 
objects  than  children  ;  and  the  only  remaining  question  is,  whether 
they  are  to  take  per  capita  or  per  stirpes.  It  was  contended,  that 
though  that  embraces  all,  they  shall  not  take  per  capita ;  but  the 
fund  must  be  divided  according  to  the  stocks,  from  which  they  are 
derived ;  and  for  ^that  purpose  fVythe  v.  Thurston  was  cited  as  a 
decision  by  Lord  Hardwicke,  that  under  similar  words  <^  issue  "  was 
held  to  comprehend  all  the  descendants ;  but  they  were  to  take  per 
stirpes.  It  is  very  shortly  reported  by  Ambler ;  therefore  I  thought 
it  necessary  to  look  very  accurately  into  the  Register's  book  ;  from 
which  I  stated  the  case,  when  this,  cause  came  on  before.  When 
that  is  considered,  the  authority  of  that  case  does  not  in  any  degree 
militate  against  my  opinion  ;  and  I  repeat  it,  that  it  may  not  be  sup- 
posed Lord  Hardwicke  meant  to  lay  down,  that  the  word  '^  issue  *' 
would  not  comprehend  all  the  descendants,  and  that  they  would  not 
all  take  either  as  joint-tenants  ;  or  if  the  words  '<  equally  to  be  divi- 
ded "  were  added,  as  tenants  in  common.  It  was  upon  the  partic- 
ular words  of  that  case,  that  Lord  Hardwicke  confined  the  distribution 

(1)  Bani€$  V.  Patekjpost,  vol.  viii.  604. 
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to  their  rights  per  stirpet.  That  case  was  followed  by  Gak  v.  Ben- 
nett, Amb.  681 ;  in  which  Lord  Northington  relied  much  upon  the 
former  decision.  In  those  two  cases  Lords  Hardwicke  and  North- 
ington were  of  opinion,  that  all  the  issue  should  take  ;  but  not  jper 
capita  hut  per  stirpes:  but  those  determinations  arose  frcrni  the  pe- 
culiar words  giving  the  fund  first  to  the  children,  then,  in  feilure  of 
all  issue,  over  to  third  persons.  That  leaves  the  question  as  to  the 
import  of  the  word  ''  issue  "  exactly,  as  if  those  cases  were  not  de- 
termined; and  I  am  now  to  determine  upon  the  word  <^  issue.'' 
When  used  as  a  word  of  purchase,  it  has  been  always  considered  as 
synonymous  to  and  the  same  as  "  descendants ;"  and  whoever  can 
make  himself  out  a  descendant  of  the  person,  to  whose  issue  the 
bequest  is  made,  has  a  right  to  be  considered  as  persona  d^gnata 
in  that  bequest.  The  very  case  occurred  before  Lord 
[♦260]  Thurlow  :  Butler  v.  Stratton,  3Bro.  C.  C.  367 ;  *  where 
upon  the  word  "  equally  "  they  were  held  entided  in  com- 
mon ;  therefore  I  must  suppose,  if  the  word  ^'  equally  "  had  not  been 
added,  they  would  have  taken  as  joints-tenants  (1). 

The  word  '^  issue,"  therefore,  there  being  no  particular  words  in 
this  will,  as  there  were  iki  the  two  cases  before  Lord  Hardwicke  and 
Lord  Northington,  embraces  all  the  descendants :  and  as  there  are 
no  words  of  severance,  nor  any  thing  to  show  he  meant  they  should 
take,  not  in  their  own  rights,  but  as  representing  others,  the  son  and 
the  children  of  the  daughter  must  be  considered  as  person€R  desig- 
nata,  and  will  take  as  joint-tenants. 

In  Butler  v.  Stratton  were  cited  Thomas  v.  Hole,  For.  251,  and 
Phillips  V.  Oarthy  before  Mr.  Justice  BuUer,  3  Bro.  C.  C.  64 ;  and 
they  are  according  to  my  opinion.  The  latter  was  upon  the  words 
"  next  of  kin."  Lord  Thurlow  did  not  doubt  the  principle,  that 
they  must  take  per  capita,  if  intended  ;  but  doubted,  whether  those 
descendants  from  the  next  of  kin  were  not  excluded  under  those 
words.  But  I  do  not  find  any  where,  but  that  "  issue  "  is  a  word 
of  purchase,  and  embraces  all  descendants  (2). 


1.  With  respect  to  the  Tanring  constniction  of  the  umb^ruous  word  *'  issue," 
see,  anUj  notes  1  and  2  to  IioMey  v.  Mawbai^  1  V.  143.  See  also  Horsqtool  v. 
Watson,  3  Ves.  384,  and  Freeman  v.  Parsley,  3  Ves.  423. 

2.  As  to  the  woi^s  which  create  a  tenancy  in  common,  see  note  4  to  Perru  v. 
Woods,  3  V.  204. 

3.  Whether,  under  a  devise,  children  are  to  take  per  eamjta,  or  per  stirpes,  de- 
pends upon  the  previous  question,  whether  thev  are  to  take  in  their  own  riffhts, 
or  by  representation ;  in  the  first  case,  they  take  per  capita,  Lo/dy  lAncoln  v. 
Pdham,  10  Ves.  176;  Bladder  v.  Webh,  2  P.  Wms.  384 ;  ^roTihey  v.  Slrwngt,  1 
P.  Wms.  342.  Upon  the  latter  supposition,  they  take  per  stirpes.  Rowland  v. 
Gorsuek,  2  Cox,  189. 

4.  In  what  cases  grandchildren  may  take  under  bequest  to  "children,**  see  note 
5  to  Brislow  v.  fVarde,  2  V.  336. 

(1)  Rigden  v.  Vattier,  3  Atk.  731.  So  "between  tliem  :**  Laskbrook  v.  Cock,  2 
Mer.  70. 

(2)  Post,  Ereeman  v.  Parsley,  421 ;  Reeves  v.  Brymer,  vol.  iv.  692,  and  the  note 
698;  Sibley.  Perru,  vii.  522;  Barnes  v.  Patch,  viii.  iS04;  Raddiffe  v.  Bvddey,  x. 
195 ;  Bernard  v.  Moniague^  1  Mer.  422,  xi.  508,  in  the  note ;  Leigh  v.  Jstorbwry, 
xiiL  340;  3  Ves.  &  Bea.  e:7',  1  Mad.  387,8;  Crostey  v.  CUxre,  3  6wanst320,  n. 
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BRADBURY  t;.  HUNTER. 
[1796,  Nov.  14, 15, 22.— Aitte  187.] 

This  cause,  reported  ante,  187,  was  again  brought  on  under  the 
permission  then  given  by  the  Lord  Chancellor,  that  the  decree  should 
rest  in  minutes  some  time  for  that  purpose.  It  was  re-argued  by 
the  Aiiomey  General  [Sir  John  Scott]  and  Mr.  Whishaw,  for  the 
Plaintiffs,  and  Mr.  Mansfield  and  Mr.  Lhyd  for  the  Defendants. 
For  the  Plaintiffs  it  was  pressed,  that  at  least  there  should  be  an  in- 
quiry into  the  circumstances. 

The  Lord  Chancellor  [Loughborough],  after  the  conclusion 
of  the  argument  for  the  Plaintiff,  threw  out  the  following  obser- 
vations : 

Without  prejudicing  the  argument,  that  may  come  on,  I  will  re- 
peat the  ground,  that  struck  me.  I  consider  the  Defendant,  not  as 
a  mere  volunteer,  but  as  a  remainder-man.  He  has  a 
right  to  *  have  that  estate,  which  was  contracted  for.  His  [*  261] 
father  covenemted  to  lay  out  a  certain  sum  in  discharging 
incumbrances.  The  fact  is,  that  in  breach  of  that  covenant  part  of 
those  incumbrances  has  affected  the  inheritance  of  the  estate.  A 
person,  who  contracted  with  Mr.  Hunter  for  the  execution  of  his 
power,  would  have  had  a  better  right  than  the  remainder-man  under 
the  settlement :  but  Mr.  Hunter  having  broken  that  covenant  could 
not  voluntarily  charge.  It  would  not  be  general  assets.  He  could 
not  charge  for  himself.  The  execution  of  the  power,  after  he  broke 
his  covenant,  must  be  supported  by  the  bona  fides  of  the  person,  in 
whose  favor  he  executed  it.  If  money  had  been  actually  advanced, 
that  would  have  supported  it.  Upon  looking  into  the  evidence,  the 
party  applying  appears  under  circumstances,  that  makes  it  very  dif- 
ficult for  the  Court  to  allow  him  to  proceed.  A  mere  purchaser  of 
an  annuity,  at  the  distance  of  two  or  three  years  he  tries  to  catch  in 
this  security :  he  takes  a  mortgage,  not  only  for  the  money  ad- 
vanced, but  for  all  the  money  in  arrear ;  and  having  taken  this  se- 
curity, he  retains  to  himself  all  the  annuity  securities ;  therefore  he 
ipight  choose  to  be  an  annuity  creditor,  if  Mr.  Hunter's  funds  were 
good ;  but  if  Mr.  Hunter  dies  before  any  thing  farther  is  received 
upon  the  annuity,  he  turns  r(>und,  and  chooses  to  come  in  under  the 
power.  It  appears  to  me,  upon  the  report,  that  he  chose  to  put  the 
case  two  ways  before  the  Master.  The  remainder-man  stands  in 
a  favorable  situation ;  his  estate  having  been  by  the  improvidence  of 
his  father  charged  beyond  the  sum,  with  which  it  was  contracted 
that  it  should  be  charged. 

Nov.  22d.  Lord  Chancellor.  In  this  cause  I  have  had  great 
satisfaction  in  the  case  having  been  re-argued :  not  that  I  felt 
myself  impressed  with  any  different  idea  from  that  I  had  taken  up ; 
but  I  have  the  satisfaction  to  know,  that  it  is  impossible,  that  the 
case  could  be  more  ably  argued,  or  more  investigated ;  and  that  the 
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opinion,  I  have  formed,  is  formed  upon  the  fullest  information,  the 
Court  can  receive.  When  this  first  came  on,  I  was  not  much  ac- 
quainted with  the  causes  of  Creuze  v.  Hunter  and  TTie  Bishop  of 
London  v.  Hunter  (I).  I  was  only  acquainted  with  some  of  the 
circumstances,  that  had  occurred  in  the  Master's  office.  I  then  hes- 
itated, whether  this  claim  was  proper  as  an  original  bill. 
[^  262]  Upon  looking  into  those  ^  two  causes,  that  doubt  is  greatly 
strengthened ;  for  upon  looking  into  them  it  appears,  that 
all  the  parties  were  brought  before  the  Ck>urt ;  and  the  question 
raised  in  this  cause  was  very  fully  in  issue :  it  was  in  £ict  decided ; 
and  properly  and  competently  decided ;  for,  whatever  claim  these 
Plaintiffs  could  make,  there  was  a  means  of  having  it  fully  investi- 
gated in  every  view,  in  which  it  could  be  put ;  and  a  full  decision 
could  have  been  given  upon  it.  The  state  of  the  case  however 
represented,  that  the  question  as  between  the  remainder  in  tail  and 
the  trustees  of  Mr.  Shepherd  had  not  been  fully  discussed ;  that  the 
right,  they  would  have  to  come  upon  the  remainder  in  tail,  was  not 
distinctly  before  the  Court ;  and  one  point  was  stated,  which,  if  it 
had  been  made  out,  I  think  would  have  been  a  good  ground  for  an 
original  bill ;  that  in  the  result  the  Ufe  estate  of  Mr.  Hunter  had 
paid  a  sufficient  sum  of  money  in  aid  of  the  inheritance  to  give 
him  a  right  to  charge  the  4000/.  upon  the  estate  of  his  son.  If 
that  had  been  made  out,  that  would  have  been  a  good  founda- 
tion to  have  entertained  the  bill.  Upon  investigation  of  the  fact 
however  it  turned  out,  that  it  was  otherwise :  and  the  clear  result  of 
the  examination  has  been,  that  Mr.  Hunter  had  lefl  undischarged  of 
incumbrances,  that  he  was  bound  to  dischaige,  a  sum  of  at  least 
5000/.  Without  going  farther  into  the  objection,  that  might  have 
been  made  to  the  competency  of  this  suit  as  an  original  cause,  take 
it  upon  its  own  merits.  The  Plaintiffs  coming  here,  having  no  legal 
right,  to  raise  under  the  authority  of  this  Court  the  sum  demanded 
upon  the  settled  estate,  which  Mr.  Hunter  had  covenanted  should 
go  to  his  son  clear  of  incumbrances,  at  least  to  a  certain  extent,  the 
first  consideration  is,  whether  the  Plaintiffs  can  show  in  equity  any 
tide  to  affect  that, interest,  which  this  Court  is  always  bound  to  pro- 
tect ;  the  interest  of  a  remainder-man  in  tail,  who  is  a  purchaser 
under  the  marriage  settlement,  and  is  entitled  to  the  protection  and 
aid  of  this  Court  to  have  that  estate  contracted  for  in  the  settlement, 
and  distinctly  for  valuable  consideration. 

The  settlement  made  upon  the  marriage  of  Mr.  Hunter  was  un- 
der the  circumstances  perhaps  a  little  difficult  to  have  accomplished. 
He  had  a  large  estate,  but  incumbered  by  his  father  having  mort- 
gaged, and  with  portions  upcHi  it.  The  lady,  he  was  about  to 
marry,  was  entitled  to  a  large  fortune.  The  parties  chose 
[*  263]  *  to  do  what  appears  at  first  view  a  very  indiscreet  thing. 
Mr.  Hunter  was  known  to  have  granted  annuities  upon 
the  estate,  of  which  he  was  tenant  in  fee.     It  was  very  important  to 

(1)  4  Bro.  C.  C.  157, 316 ;  a$Uey  vol  ii  157. 
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clear  those  off.  It  was  hoped,  the  charges,  he  had  brought  upon 
the  estate,  might  be  cleared.  The  marriage  took  place  in  Ireland  : 
the  annuities  were  in  England.  They  contented  themselves,  in- 
stead of  inquiring  what  these  annuities  were,  with  a  covenant  from 
him  to  apply  8000Z.,  part  of  the  fortune  he  was  to  receive,  in  dis- 
charging the  annuities ;  and  they  bound  him  to  do  it  within  a  year. 
They  did  not  vest  the  money  in  trustees,  but  contented  themselves 
with  that  general  covenant;  perhaps  thinking  Mr.  Hunter  could 
deal  best  with  his  annuitants.  A  power  was  given  to  Mr.  Hunter, 
supposing  his  covenant  performed,  to  charge  4000/.  for  any  purpose, 
he  might  think  good. 

The  equity  of  the  case  clearly  requires,  that  Mr.  Hunter  should 
execute  no  power  for  his  own  benefit,  unless  he  had  fully  performed 
all,  he  had  bound  himself  to  do  in  behalf  of  those  taking  under  the 
settlement.  I  agree,  if  the  day  after  the  marriage  he  had  executed 
the  power  in  behalf  of  any  person,  who  had  advanced  him  money 
in  v^ew  of  that  power,  it  would  have  been  a  good  chaige,  that  this 
Court  would  have  executed,  whether  he  had  performed  his  cove- 
nant, or  not.  If  for  valuable  consideration,  it  would  have  been 
good ;  for  the  person,  in  whose  favor  it  was  executed,  would  have 
got,  tfiough  not  the  legal  tide,  yet  he  would  have  got  all  the  right, 
which  Mr.  Hunter  had.  After  the  covenant  was  broken,  that  is, 
after  a  year  had  expired,  the  case  would  deserve  a  very  different 
consideration.  It  appears  to  me,  the  more  I  consider  it,  still  more 
doubtful,  whether,  if  the  day  after  the  year  expired,  Mr.  Hunter  had 
executed  his  power  for  a  person  advancing  his  money  upon  the  faith 
of  the  specific  execution  of  that  power,  that  would  have  been  effec- 
tual ;  and  I  do  not  know,  whether  the  settlement,  whimsical  as  it  is, 
is  quite  so  careless,  as  it  appears  at  first  view.  This  is  obvious ; 
that  Mr.  Hunter  had  no  legal  estate.  He  could  not  create  a  le- 
gal charge  upon  this  settled  estate  by  any  means  except  by  clearing 
off  the  mortgages  ;  by  which  he  might  have  recovered  tlie  legal  es- 
tate to  himself.  If  he  had  done  that,  he  would  have  executed  his 
covenant  over  and  over  again :  he  would  have  relieved  the  estate 
to  a  much  more  considerable  extent,  than  he  was  bound  to  do. 
He  did  not  do  that ;  but  remained  entitled  to  the  equita- 
ble interest  only.  Then  it  is  to  be  *  considered,  whether  [*  264] 
a  Court  of  Equity  would  not  require  of  the  person  dealing 
with  him  to  get  that  information,  which  the  settlement  itself,  which 
must  have  been  produced  to  him,  would  have  pointed  out.  Upon 
the  production  of  the  settlement,  the  persons  contracting  must  have 
seen,  that  the  estate  was  supposed  to  have  been  incumbered.  He 
would  also  have  seen  by  the  settlement,  that  within  a  year  there  was 
to  be  an  application  of  the  sum  of  8000Z.  to  discharging  incum- 
brances ;  also,  that  there  was  a  person,  who  could  enforce  or  release 
that  covenant.  From  that  person  they  might  have  been  informed, 
whether  the  covenant  was  in  part  or  in  the  -  whole  performed ;  and 
with  his  privity,  much  more  if  he  had  concurred  with  them,  they 
would  have  been  perfectly  safe.     A  fair  mortgage  would  have  done 
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80.     It  18  very  clear,  a  scrupulous  mortgagee  would  have  thought  that 
necessary. 

But  whether  I  am  right  in  this,  or  not,  it  is  not  necessary  to  de- 
cide  to  that  extent ;  for  whatever  might  have  been  the  consideration 
of  a  mortgagee  for  money  actually  advanced  without  actual  notice, 
even  against  the  tenant  in  tail  under  the  settlement,  yet  this  is  per- 
fectly clear,  that  Mr.  Hunter  having  broken  his  covenant  could  not 
execute  the  power  without  valuable  consideration  in  any  respect  to 
gain  an  advantage,  a  personal  advantage  to  himself:  nor  could  he 
execute  it  in  favor  of  any  person,  who  had  notice  of  the  circum- 
stances, in  which  he  stood ;  not  having  performed  his  covenant  at 
the  time  he  attempted  to  make  a  valid  charge  in  their  behalf.  That 
leads  me  to  the  circumstances ;  and  I  can  take  them  in  no  other  way 
than  as  they  have  represented  their  own  case.  Every  transaction 
bears  against  their  statement ;  and  so  strongly,  that  it  could  not  by 
any  inquiry,  (which  is  prayed  by  the  Attorney  General),  come  out 
in  their  favor.  The  bill  states  an  application  to  the  trustees  by  Mr. 
Hunter  to  lend  a  sum  of  money,  to  accommodate  him,  upon  the  se- 
curity of  his  power.  Accordingly  they  did  sell  out  the  Orphan 
stock,  upon  a  positive  agreement,  that  he  was  to  execute  his  power 
of  charging  4000/.  He  was  to  pay  common  interest  of  5  per  cent 
The  transaction  itself  would  have  been  a  little  whimsical,  consider- 
ing tho  circumstances,  in  which  Mr.  Hunter  was  known  to  be. 
Whatever  may  be  the  real  state  of  the  case,  I  never  can  possibly  al- 
low the  statement  and  claim,  they  gave  in  before  the  Mas- 
[*  265]  ter,  to  be  varied.  The  statement,  they  *  made  was,  that 
in  order  to  increase  the  income  of  the  cestuis  que  trust  the 
trustees  were  applied  to  to  sell  out  the  stock,  and  to  purchase  an  an- 
nuity ;  that  they  did  accordingly  sell,  and  purchase  an  annuity,  not 
from  Mr.  Hunter,  but  from  Raymond,  giving  him,  Raymond,  the  ad- 
vantage of  selling  for  seven  years'  purchase  what  he  had  paid  but 
six  for.  They  advanced  21002.  for  an  annuity  of  300/.,  for  which 
Raymond  had  paid  1800/. ;  and  at  the  time,  it  was  before  any  pay- 
ment of  that  annuity  could  become  due  :  the  bond  and  judgment  to  ^ 
Raymond  was  upon  the  11th  of  January ;  and  their  purchase  was 
made  in  June  following.  They  stand  therefore  as  derivative  purchas- 
ers from  Raymond  under  these  circumstances.  Upon  this  annuity 
nothing  appears  to  have  been  paid.  Mr.  Hunter  was  no  party  to 
the  deeds  at  all.  The  claim  then  states,  that  there  being  an  arrear  of 
the  annuity  to  the  amount  of  1075/.,  they  proposed  to  Mr.  Hunter 
in  1760  to  redeem  his  annuity  upon  his  paying  them  very  unreason- 
able terms ;  all  the  arrear  together  with  the  300/.  advanced  to  Ray- 
mond, which  had  not  gone  to  the  profit  of  Mr.  Hunter  at  all ;  and 
they  keep  up  all  the  annuity  securities ;  and  they  claim  as  annuity 
creditors ;  having  at  that  time  compounded  their  annuity  upon  the 
terms  of  being  paid  all  they  had  advanced  to  Raymond  with  the  an- 
nuity up  to  the  day.  The  calculation  was  to  September:  the  trans- 
action did  not  take  place  till  December :  then  under  what  circum- 
stances do  they  stand  ?     A  bill  had  been  filed  the  November  pre- 
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Ceding.  In  November  a  suhpcma  issued  a^nst  Mr.  Shepherd ;  and 
an  appearance  was  entered  for  him.  It  was  by  Shepherd  that  all 
the  business  was  transacted.  Then  he  was  informed  by  the  bill, 
that  Mr.  Hunter  had  not  performed  his  covenant :  he  was  informed 
of  the  existence  of  the  power  to  charge :  he  was  perfectly  informed 
of  the  circomstances,  under  which  that  was  held ;  and  he  was  in- 
formed of  the  prayer  of  the  creditors ;  a  fisdr  prayer ;  and  what  this 
Court  would  have  done  for  them :  that  he  should  charge,  not  for  the 
annuity  creditors,  but  for  all  these  creditors,  by  making  the  4000/. 
available  to  the  settlement  by  discharging  those  incumbrances,  which 
were  prior  both  to  the  annuities  and  to  the  son  and  the  interests  under 
the  settlement.  It  is  impossible  not  to  suppose,  that  the  idea  of  get- 
ting hold  of  this  4000L  was  suggested  by  the  communication,  the 
bill  made.  I  do  not  therefore  see,  how  it  is  possible  for  the  Court, 
acting  upon  an  equitable  interest,  against  the  tenant  in  tail 
in  equity  entitled  to  the  estate  upon  the  consideration  ^  of  [^  266] 
marriage,  to  give  the  smallest  assistance  to  a  claim  so  made 
out  under  all  these  circumstances ;  addmg  the  other  circumstances 
of  distress  and  the  outlawry  appearing  upon  the  report.  It  does 
not  appear  in  all  the  wreck  and  ruin  of  Mr.  Hunter's  afiairs  that  any 
party  till  this  singular  period  ever  thought  of  calling  upon  him  to 
execute  his  power.-  In  all  his  distress  he  never  appears  to  have  had 
an  idea  of  executing  it :  and  in  truth  it  would  not  have  been  honest 
in  him,  standing  in  those  circumstances  and  not  having  performed 
his  covenant,  to  have  done  so. 

An  inquiry  was  pressed  for:  but  no  inquiry  could  do  good. 
They  attempted  it  before  the  Master.  They  offered  to  produce  af- 
fidavits to  the  Master,  and  he  very  properly  refused  to  admit  them, 
to  show,  that  the  transaction  was  different  from  what  it  appeared 
upon  the  deeds.  They  wanted  to  show,  by  affidavits,  that  Mr. 
Hunter  was  privy  to  the  payment  to  Raymond.  The  Master  very 
properly  refused  it ;  for  the  money  was  paid  to  Raymond ;  and  Mr. 
Hunter  was  no  party  to  the  transaction. 

Therefore  I  think,  the  minute,  I  had  directed  to  be  taken,  ought 
not  to  be  varied.  I  am  sorry  for  it ;  but  taking  it  as  it  appears  here 
in  Court,  I  must  make  them  pay  the  costs  of  the  cause. 


Sbe,  ante,  the  notes  to  5.  C.  3  V.  187. 
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by  her  will ;  and  for  want  of  appointment,  to  bar  in  fee ;  with  power 
to  Mr.  and  Mrs.  Bumaby  to  revoke  the  uses  and  to  appoint  new 
uses.  A  recovery  was  suffered  accordingly  in  Trinity  Term,  21  Geo. 
III.  By  indentures  of  lease  and  release,  dated  the  third  of  April, 
1794,  the  uses  of  the  recovery  declared  by  the  deed  of  June  1781 
were  revoked  ;  and  new  uses  were  limited  according  to  the  appoint- 
ment of  Mr.  Bumaby  ;  and  in  defiiult  of  and  until  appointment,  in 
trust  for  him  for  life ;  and  subject  thereto  to  the  use  of  him,  his 
heirs  and  assigns  for  ever. 

The  third  part,  to  which  Mary  Swinfen  became  entitled,  descended 
to  her  son  Samuel  Swinfen. 

The  third  part,  which  descended  to  Catherine  Abney,  as  only 
daughter  of  Mrs.  Wooton,  was  settled  upon  the  marriage  of  Ed- 
ward Abney,  one  of  the  younger  sons  of  WiUiam  and  Catherine 

Abney. 
[*272]         ♦The  bill  was  filed  for  specific  performance  of  an 
agreement  entered  into  by  the  Defendant  Grifiin  for  the 
purchase  of  the  whole  estate.    On  his  part  the  following  objections 
were  taken  to  the  title : 

<<  Mr.  William  Abney  at  the  time  of  executing  the  deeds  of  the 
7th  and  8th  of  June,  1781,  in  order  to  make  a  tenant  to  theprtecipCf 
had  no  estate  whatsoever  in  the  premises.  The  entire  fee  was  de- 
vised by  Mrs.  Clarke's  will  to  her  trustees ;  who  were  to  receive  and 
to  pay  over  the  surplus  of  the  rents  and  profits  to  the  separate  use 
of  Mrs.  Abney  during  her  life.  At  the  utmost  this  could  only  give 
her  an  equitable  estate  for  life ;  and  by  the  conveyance  made  use 
of,  namely,  lease  and  release,  (the  husband  having  no  estate,)  she 
could  not  make  a  good  tenant  of  the  freehold  for  suffering  a  recov- 
ery. Farther  it  does  not  appear,  that  Mrs.  Burnaby  had  any  vested 
interest  during  her  mother's  life-time.  No  limitation  was  made  to 
her,  or  could  arise  till  after  the  death  of  the  mother.  The  trustees 
were  to  wait  that  event,  and  then  by  a  settlement  (which  they  have 
never  yet  made)  to  convey  and  assure  the  premises  to  such  persons 
and  for  such  estates,  as  Mrs.  Clarke's  will  and  the  decree  in  Chan- 
cery directed ;  it  being  uncertain,  who  the  persons  entitled  might 
then  be :  therefore  upon  the  whole  the  recovery  was  not  well  suf- 
fered. With  respect  both  to  Mrs.  Bumaby's  and  Mr.  Swinfen's 
shares,  in  order  to  lay  a  foundation  for  such  title  it  is  necessary,  that 
the  persons,  who  are  now  trustees  under  Mrs.  Clarke's  will,  should, 
as  Mrs.  Becher  and  Mrs.  Abney  are  both  dead,  carry  the  trusts  of 
the  will  into  execution  by  making  such  settlement  and  limiting  such 
estates  to  such  persons,  as  the  will  directs,  and  in  obedience  to  the 
decree  in  Chancery ;  and  such  settlement  should  be  prepared  under 
the  Master's  direction. 

When  the  cause  came  on,  it  was  referred  to  the  Master ;  who 
made  his  report  in  favor  of  the  title ;  stating  as  the  ground  of  his 
opinion,  that  all  the  remainders  being  equitable  remainders,  the 
trustees  under  Mary  Clarke's  will  were  not  necessary  parties  to  make 
a  tenant  to  the  pracipe. 
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Exceptions  were  taken  to  the  report.    On  the  16th  of  July,  1796| 
the  exceptions  were  over-ruled ;  and  a  specific  perform- 
ance ^  was  decreed ;  and  it  was  referred  to  the  Master  to     [^  873] 
settle  the  conveyance.     It  was  brought  on  again  upon 
the  petition  of  the  Defendant  for  a  rehearing. 

Solicitor  General  [Sir  John  Mitfard],  Mr.  Chrdham^  and  Mr. 
Johnson^  for  the  Defendant.  There  is  no  doubt,  that  an  equitable 
recovery  will  have  all  the  consequences  of  a  legal  recovery :  but  it 
must  be  attended  with  the  same  circumstances  as  a  legal  recovery. 
In  North  v.  Champemoan,  2  Ch.  Ca.  63,  78.  1  Vem.  13,  the  rule 
is  laid  down  with  great  clearness ;  and  it  is  extracted  by  Mr.  Cruise 
in  his  <<  Essay  on  Fines  and  Recoveries."  That  was  the  rule,  upon 
which  Sir  Thomas  Sewell  finally  decided  Salvin  v.  Thornton,  1  Bro. 
C.  C.  73,  n.  Amb.  545,  699.  Mrs.  Abney  had  no  estate  either  in 
law  or  equity.  It  was  clearly  intended,  that  the  estate  should  be 
fully  and  absolutely  in  the  trustees  during  the  lives  of  Mrs.  Becher 
and  Mrs.  Abney  ;  and  that  those  trustees  should  have  the  equitable 
as  well  as  the  l^pal  estate  in  them.  Mrs.  Abney  has  only  an  equit- 
able interest  in  the  surplus  rents  and  profits,  after  they  shall  have 
come  to  the  hands  of  the  trustees.  If  she  had  any  estate,  she  could 
not  part  with  it  but  by  fine. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Lloydy  for  the  Plain- 
tifis.'  Mrs.  Abney  must  have  had  an  equitable  estate  ;  Lord  Say 
and  Scale's  Case,  1  Eq.  Ca.  Abr.  383.  Shapland  v.  Smith,  I  Bro. 
C.  C.  75.  What  can  that  interest  be,  which  is  neither  a  legal  nor 
an  equitable  estate  ?  If  she  had  an  equitable  estate,  she  had  it  with 
all  the  incidents  and  powers  necessary  to  the  enjoyment  of  it.  It 
is  incident  to  the  separate  estate  of  a  feme  covert,  that  she  should -have 
the  power  of  disposing  of  it :  Cfrigby  v.  Cox,  1  Ves.  517.  Fetti" 
place  V.  Gorges,  Pybus  v  Smith,  3  Bro.  JD.  C.  8,  840  ;  ante.  Vol.  I. 
46,  189.  Lord  Thurlow  said,  he  would  hold  a  feme  covert  a  feme 
sole  to  the  extent,  in  which  the  instrument  creating  her  separate  es- 
tate makes  her  proprietor.  In  Wright  v.  Lord  Cadogan,  6  Bro.  P; 
C.  156,  the  will  was  void  at  law ;  yet  in  this  Court  the  heir  was 
bound ;  because  the  intention  was,  that  the  wife  should  enjoy  to  her 
separate  use.  The  trustees  in  this  case  must  have  the  legal  estate ; 
therefore  the  other  estates  are  all  equitable.  An  equitable  recovery 
is  analogous  to  a  legal  one :  Robinson  v.  Cummings,  For.  164 ;  1 
Atk.  473  ;  Brydges  v.  Brydges,  antCy  120. 

Dec.  Zd.    Lwd  Chancellor  [Loughborough].    This  is  a  singu- 
lar cause ;  and  I  am  not  sorry  it  has  been  re-argudd ;  though 
my  opinion  does  not  differ  *from  what  it  was  before.     [^274] 
The  cause  has  been  much  better  understood ;  and  it  can 
be  only  from  its  not  being  understood,  that  any  possible  doubt  could 
be  raised. 

The  object  of  Mrs.  Clarke's  will  was  to  provide  for  her  sister  Mrs. 
Becher  and  her  niece  Mrs.  Abney.  For  that  purpose  she  devised 
her  third  part  of  her  father's  estates  to  trustees,  giving  the  whole 
fee  to  the  trustees ;  and  necessarily  for  the  purpose  of  her 
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will,  to  divide  the  estate  between  her  sister  Mrs.  Becher  and  her 
niece  Mrs.  Abney  ;  to  carry  on  a  strict  settlement  of  the  estate  one 
moiety  in  Mrs.  Becher's  line,  one  moiety  in  Mrs.  Abney's  line,  with 
cross-remainders  between  the  children  of  each  respectively,  but  no 
cross-remainders  expressly  between  the  separate  branches  of  Mrs. 
Becher  and  Mrs.  Abney.  One  trustee  would  not  act.  It  was  a 
complicated  trust,  and  a  good  deal  to  be  done  upon  it.  Two  ques- 
tions arose.  The  cause  was  heard  before  Lord  Hardwicke.  From 
his  notes  I  observe,  the  points,  that  arose,  and  which  led  to  the  di- 
rections, that  were  given  by  the  decree,  were,  1st,  that  the  personal 
estate  was  exempt  from  the  debts,  annuities  and  legacies :  2dly,  that 
there  could  be  no  cross-remainders  between  the  two  branches  of 
Mrs.  Becher  and  Mrs.  Abney.  Lord  Hardwicke  thought,  that  the 
personal  estate  was  not  exempt  (1)  ;  and  that  there  were  to  be  cross- 
remainders  between  the  two  branches  (S).  One  trustee  declining 
to  act,  the  decree  directed,  that  new  trustees  should  be  appointed  ; 
and  then  that  the  estate  should  be  conveyed  to  the  new  trustees ; 
with  a  precise  direction,  that  they  should  insert  cross-remainders  ; 
which  were  implied  in  the  will,  but  not  expressed. 

The  estate  has  been  very  unlucky ;  for  it  has  paid  most  abun- 
dantly to  conveyancing.  First  they  made  the  trustee,  who  would 
not  act,  execute  a  release  to  the  other^  Then  they  contrived,  that 
the  remaining  trustee,  to  whom  the  other  had  released,  should  exe- 
cute a  bargain  and  sale  to  the  new  appointed  trustee  ;  upon  which 
bargain  and  sale  they  declared  the  uses  to  be  in  the  new  trustees. 
Then  they  found  they  had  blundered  ;  and  that  no  use  could  arise 
to  the  old  trustee  ;  out  of  whom  they  had  taken  all  the  estate ;  upon 
which  they  made  the  new  trustee,  in  whom  the  use  by  the  bargain 
and  sale  was  raised,  execute  a  bargain  and  sale  to  his  co-trustee. 
Then  having  got  the  use  back  again  in  him  by  the  bargain  and  sale 
executed  by  the  statute,  there  was  a  conveyance  by  lease  and  release, 

upon  which  the  trust  was  declared.  The  limitations  upon 
[♦  275]     ♦  the  words  of  the  will  were  quite  out  of  the  question ; 

a  settlement  was  made  with  the  approbation  of  the  Master 
under  the  decree  ;  and  the  trusts  were  declared  upon  that  settle- 
ment. Mrs.  Becher  chose  to  have  the  personal  estate ;  and  to  ac- 
quire it,  she  agreed  to  sell  her  undivided  third  of  the  estate,  that 
she  took  by  descent.  Then  deeds  were  executed  by  the  trustees, 
reciting,  that  all  the  debts,  annuities  and  legacies  were  paid,  and 
that  the  clear  residue  of  the  personal  estate  was  4000Z. ;  and  that 
was  to  be  invested  in  land  to  the  uses  of  the  settlement ;  that  estate 
therefore  was  sold  to  the  trustees  by  Mr.  and  Mrs.  Becher ;  and 
they  convey  that  estate  upon  the  trusts  of  the  will.  It  stood  then  a 
trust  completely  executed  as  to  any  matter,  as  to  which  there  was 
any  activity :  the  personal  estate  converted  into  real  estate ;  and 
that  conveyed,  by  certainly  more  conveyances  than  were  necessary, 
finally  to  the  trustees,  in  whom  the  legal  fee  was  vested,  upon  trusts 

(1)  Grtttf  V.  ASnruthorpe^  anU^  103,  and  the  note  106. 
(3)  See  the  note,/xMf,  541. 
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distinctly  declared :  and  the  first  trusts  declared  were  as  to  one  moi- 
ety,  to  Mrs.  Becher  (her  moiety  is  out  of  the  question)  ;  as  to  the 
other,  to  Mrs.  Abney  during  her  life,  for  her  sole  and  separate  use ; 
and  nothing  is  left  for  the  trustees  to  give  them  any  interference 
with  the  estate  but  to  receive  and  pay  over  to  a  married  woman 
rents  and  profits,  deducting  their  expenses :  that  is  all :  they  are 
mere  conduit  pipes:  they  have  nothing  to  do  with  repairs,  &c. 
When  they  came  to  sell,  Mrs.  Abney  had  two  daughters :  there 
was  no  probability  of  any  other  children.  One  daughter  married  the 
Plaintiff  Burnaby :  one  died  leaving  a  son,  the  Plaintiff  Swinfen. 
In  Mrs.  Abney  and  Mrs.  Burnaby  and  the  grandson,  the  whole 
estate  in  equity  was  vested.  Mrs.  Abney  and  her  husband  convey 
by  lease  and  release  the  interest  she  had :  the  daughter  Mrs.  Burnaby 
and  the  grandson  were  vouched ;  and  a  recovery  was  suffered  by 
her.  The  objections  of  the  conveyancer  are  the  most  extraordinafy, 
that  can  be  conceived.  He  takes  it  for  granted,  that  the  decree  was 
never  executed.  It  was  twice  executed ;  and  by  the  accident  of  the 
change  of  the  trustees  there  were  two  diflerent  formal  conveyances, 
both  under  the  direction  of  the  Court  and  with  the  approbation  of 
the  master ;  and  the  last  was  by  a  specific  order  of  the  Master  of  the 
Rolls.  One  trustee  died :  then  the  other  died  ;  and  he  left  two 
daughters ;  upon  whom  the  trusts  devolved.  An  appli- 
cation was  made  to  the  Court,  *that  those  daughters  [*276] 
might  convey  to  new  trustees ;  and  by  an  accurate,  formal, 
conveyance,  settled  by  the  Master,  they  did  convey  ;  and  the  trust 
was  then  placed  under  the  direction  of  the  Court  in  the  two  Mr. 
Abneys.  The  conveyancer  had  inconceivably  overlooked,  that  the 
decree  was  executed  ;  that  the  conveyance  limited  the  estate,  pre- 
cisely with  the  limitations  of  the  will,  to  Mrs.  Abney  for  her  life :  no 
executory  trust  remaining :  the  trustee  a  mere  conduit-pipe,  as  it  is 
called,  for  a  purpose  expressly  directed  by  the  Court.  But  he  does 
not  rely  upon  that ;  for  he  says,  puzzling  about  it,  that  she  had  at 
most  an  equitable  estate :  he  does  not  go  so  far  as  to  say,  she  had 
no  estate.  He  then  makes  another  objection ;  which  is  a  whimsical 
one  ;  that  there  was  no  estate  in  her  daughters ;  because  the  estate, 
as  he  supposes,  was  not  to  be  conveyed  till  after  her  death  ;.  when 
it  would  appear,  how  many  daughters  she  had.  He  does  not  con- 
ceive, that  it  would  vest  in  each  daughter  coming  in  esse,  subject  to 
be  devested,  as  the  number  increased ;  nor  that  each  daughter  would 
take  an  estate  tail,  which  would  be  barred  by  the  recovery ;  and  he 
conceives,  quite  contrary  to  what  is  always  done  by  this  Court,  that 
no  cpnveyance  was  to  be  made  to  the  trusts  of  the  will  till  the  death 
of  the  last  tenant  for  life.  He  describes  conveyances,  that  it  was 
impossible  to  execute  with  the  direction  of  this  Court ;  which  would 
never  have  permitted  the  legal  estate  to  be  conveyed  by  the  trustees 
to  her,  to  give  her  husband  a  seisin  in  her  right.  It  was  argued, 
that  she  was  in  equity  not  to  be  considered  as  having  an  estate ; 
that  she  had  only  an  equitable  interest  in  the  clear  profits  of  the  es- 
tate.     What  is  that,  when  there  was  no  other  purpose,  to  which  by 
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possibility  it  could  be  applied,  but  her  use,  what  is  that,  but  an  estate 
for  life  ?  It  was  supposed  to  be  necessary  to  give  her  power  to  dis- 
pose of  it.  She  has  under  the  will  power  to  dispose  to  any  purpose, 
she  may  think  fit.  There  are  but  two  species  of  estates;  the  legal 
and  the  equitable  estate.  It  is  an  impossible  argument,  that  she  had 
no  estate.  She  had  an  estate  for  life  to  be  preserved  by  this  Court. 
There  never  were  more  than  two  daughters :  but  if  there  had  been 
more,  it  would  not  have  made  the  recovery  bad :  but  some  other 
person  would  have  come  in  for  a  share :  but  that  objection  was  never 
made.  In  North  v.  Champemoim^  the  decree  is  plain  ;  and,  coupled 
with  the  argument  in  Chancery  Cases  a  few  pages  before,  it  is  very 
plain  what  Lord  Nottingham  meant :  that  for  an  equitable  recovery 
there  must  be  such  an  interest  (I),  as  would  be  sufficient  for  a  re- 
covery of  a  legal  estate.  He  guards  himself  against  the  supposition, 
that  a  mere  estate-tail  in  this  Court  would  be  sufficient  to  suffer  a 
recovery  upon  to  bar  remainders,  where  there  is  a  prior  estate  for  life. 
He  says,  if  tiiere  be  a  tenant  for  life,  he  must  be  a  party  ; 
[•  277]  and  there  ♦  must  be  a  tenant  to  the  pracipe :  if  there  is  no 
estate  for  life,  the  tenant  in  tail  alone  is  sufficient.  It  had 
been  disputed  before  his  time  I  see.  Probably  the  reason  of  the 
contest  was  what  made  that  case  of  some  importance  and  some  note 
in  the  law.  Prior  to  Lord  Nottingham's  time  the  question  occurred 
several  times.  Lord  Clarendon  and  the  Master  of  the  Rolls  and  the 
Chief  Justice  held,  that  an  equitable  recovery  barred  all  equitable 
remainders.  Lord  Bridgman  doubted  :  he  thought,  there  could  be 
no  such  thing.  The  Chief  Justice  and  the  Master  of  the  Rolls  and 
Lord  Clarendon  thought  a  deed  would  do.  I  do  not  know,  why  that 
was  not  adhered  to,  but  that  it  makes  more  profit  to  tlie  conveyancers. 
Lord  Bridgman's  doubt  made  it  come  before  Lord  Nottingham.  He 
decided,  that  a  recovery  was  quite  sufficient ;  that  there  was  no 
occasion  to  have  an  application  to  the  trustees. 

The  exception  must  be  over-ruled. 

To  the  application  for  the  deposit  the  Lord  Chancellor  answered, 
that  the  Defendant  must  pay  the  costs. 

1.  With  respect  to  the  validity  of  equitable  recoveries,  see,  oitle,  note  1  to 
Bfydsff  v.  Bn/dgesy  3  V.  123. 

iL  That  an  interest  given  by  will  may  vest  wb  modo  only,  and  subject  to  being 
devested ;  see  note  3  to  Malun  v.  Keighky,  2  V.  333. 

(1)  See  anity  Brydgta  v.  Brydgea,  120,  and  the  note  128. 
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DANIEL  V.  CROSS. 

[1796,  Dsc.  &] 

Bankers  upon  a  deposit  of  nmney  with  tfaem  gave  notei  beazing  intereBt:  the 
putnenhip  wis  cbflBolved:  one  of  the  putnen  soon  afterwards  died:  and  his 
creditois  were  called  by  adveitiseiDent:  another  partneiahip  was  fanned  by  the 
survivors  and  others ;  who  re-issoed  notes  of  the  fonner  partnership,  and  paid 
the  interest  of  the  deposit  notes  for  near  two  yean ;  when  they  fiiled :  the  assets 
of  tiie  deceased  partner  are  not  dischaiged.  (a) 

Cross  the  elder.  Cross  the  younger,  and  Baylej,  were  in  partner- 
ship as  bankers  at  Bath.  In  Bfarch,  HQl,  the  partnership  was  dis- 
solved ;  and  in  June,  Cross  the  elder  died.  By  his  will  be  subject- 
ed his  real  estate  to  his  debts.  AAer  his  death  an  advertisement 
was  published,  calling  upon  his  creditors  to  send  in  the  particulars  of 
their  demands  to  his  executrix.  In  the  same  year  a  new  partnership 
was  formed  by  the  surviving  partners  and  other  persons ;  which  con- 
tinued till  March,  1793  ;  when  a  commission  of  bankruptcy  issued 
against  them. 

The  Plaintiffs  were  creditiNrs  of  the  old  partnership  by  notes  is- 
sued in  1790  for  money  paid  into  the  bank.  These  notes  were 
made  payable  a  certain  number  of  days  after  sight:  but  it  was  un- 
derstood, that  they  were  to  remain  a  longer  time ;  and  they  bore 
an  interest  of  3  and  a  half  per  cent.  The  interest  upon  these 
notes  had  been  paid  by  the  new  partnership;  and  they  had  re- 
isssued  several  of  the  common  cash  notes  of  the  former  partner- 
ship. The  ddbts  of  the  <M  partnership  at  the  dissolution,  amount- 
ed to  197,0002.  Their  effects  and  money  due  to  them  were  calcu- 
hted  at  203,0002. 

^The  question  was,  whether  the  estate  of  Cross  the     [^278] 
elder  was  liable  to  the  Plaintiffs  in  respect  to  their  deposit 
notes. 

SoUcitar  General  [Sir  John  Mitfard]j  for  the  Plaintifis.     Lane  v. 

(a)  It  fireqaently  happens,  that  npon  the  retirement  of  one  partner,  the  remaining 
paitners  nndertake  to  pay  ibe  debts  and  to  secure  the  credits  of  the  firm.  If  the 
arrangement  is  made  known  to  a  creditor,  and  he  assents  to  it,  and  hj  his  sabse- 

Sacnt  act,  or  conduct,  agrees  to  consider  the  remaining  partners  as  his  exclusive 
ebtofs,  he  may  lose  all  ns^t  and  claim  aeainst  the  retiring  partner,  especially 
if  the  retiring  partner  will  sustain  a  prejudice,  and  the  creditor  will  receive  a 
benefit  from  such  act,  or  conduct  Story.  Partnership,  §  158,  and  cases  cited ; 
Thongfmm  v.  Penwdtj  5  Bam.  &  Adolp.  595;  OakUy  v.  Pcakdkr^  10  BIigh,548; 
S.  C.  4  Clarke  &l  Fin.  207;  Harn$  ▼.  LmdMcof^  4  Wash.  Circ.  271 ;  Hart  v.  AUx- 
amdtr^  2  Mees.dL  W.484^  But  the  mere  fact  of  the  creditor's  taking  an  additional 
security  from  the  new  firm  without  surrendering  the  old,  or  of  his  receiving  inter- 
est from  the  new  firm,  without  varying  from  that  due  on  the  old  debt;  or  of  his 
acquiescing  in  delay,  without  contracting  upon  any  new  consideration  to  prolong 
the  credit,  will  not  absolve  the  retiring  partner  fiiom  his  original  responsibility. 
Ibid.  FtaOuT^Ume  v.  Hvad,  1  B.  &  C.  113;  Bedford y.Deakm,  2  RdL  Ald.210; 
Harrit  v.  Lind$(y,  4  Wash.  Circ. 271 ;  BUw  v.  Wyati,  5  Carr.  &  P.  397;  SmUk 
V.  Rogen^  17  Johns.  340.  All  these  cases  turn  upon  the  same  general  considera- 
tion :  whether  there  has  been  a  new  and  exclusive  credit  given  to  the  new  finn 
in  extinguishment  of  the  debt,  or  to  the  prejudice  of  the  firm. 
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mUiam,  2  Vern.  277,  292.  Heath  v.  Percival,  1  P.  Will.  682. 
Jacamb  v.  Harwood,  2  Yes.  265.  In  Janes  y.  Sutton^  Chan,  before 
Lord  Hardwicke,  2d  of  January,  1753,  mss.  after  the  death  of  one 
partner  another  was  taken  in,  and  the  debts  were  carried  into  the 
new  partnership :  the  decision  recognizes  the  distinction ;  that  to 
relieve  the  estate  of  the  deceased  partner  from  debts  of  this  nature 
it  is  absolutely  necessary,  that  the  notes  should  be  called  in  and  de- 
livered up,  unless  a  prodigious  length  of  time  has  elapsed. 

Mr.  Mansfield  and  Mr.  Richards^  for  the  Defendants.  Another 
partnership  having  been  established,  and  having  paid  interest  upon 
these  notes,  and  re-issued  notes  given  by  the  former  partnership,  the 
attempt  to  charge  the  estate  of  a  former  partner  is  new.  When  he 
died,  the  old  partnership  was  solvent.  The  dissolution  became  by 
his  death  notorious  to  all  the  world.  The  Plaintiffs  never  thought 
of  making  a  demand  when  the  advertisement  appeared  upon  the 
death  of  Cross  ;  and  they  dealt  with  the  new  partnership.  This  is 
not  like  the  case  of  a  bond  or  an  express  engagement  by  two  part- 
ners. Lane  v.  fVUUams  is  a  very  short  note :  there  was  no  new 
partnership  or  new  credit  given.  In  Heath  v.  Percival  there  was  a 
joint  and  several  bond.  In  Jacamb  v.  Harwood  the  interest  was 
paid  by  the  representative  of  the  deceased  partner  (1).  In  Janes  v. 
Sutton  Lord  Hardwicke  relies  upon  the  circumstance,  that  the  sur- 
viving partner  was  executor  of  the  deceased  partner,  and  the  inter- 
est was  paid  by  him.  If  persons  interested  in  the  estate  of  Cross 
knew  these  notes  were  out,  they  must  have  supposed  the  claim 
abandoned.  The  new  house  took  upon  them  the  debts  of  the  old ; 
paying  interest  to  the  Plaintiffs,  and  renewing  the  cash  notes  from 
time  to  time. 

Reply.  The  interest  might  have  been  paid  by  the  new  firm  as 
agents  of  the  old  firm.  As  to  their  solvency  at  the  dissolution,  the 
debts  nearly  equalled  the  amount  of  their  effects ;  and  nan  constat, 

that  all  the  money  due  to  them  could  be  recovered. 
[*279]  *Lord  Chancelx.or  [Loughborough].  These  notes  I 
take  to  he  securities  for  money  borrowed  by  the  part- 
nei^  (2)  :  then  how  can  receipt  of  interest  from  the  surviving  part- 
ner, no  matter  whether  a  new  partnership  or  not,  discharge  the  estate 
of  the  deceased  partner  ?  I  do  not  apprehend,  they  could  come  upon 
the  new  partnership,  or  that  the  creditors  of  the  new  partnership 
would  permit  them.  They  come  quite  r^ularly  upon  the  assets  of 
Cross  possessed  by  the  new  partnership,  and  upon  his  general  assets. 
They  are  creditors  upon  the  effects  of  the  old  partnership,  not  upon 
the  effects  of  the  new  partnership.  The  effects  of  the  old  partnership 
are  the  effects  of  Cross,  and  part  of  the  effects  of  the  new  partner- 
ship.    Cross's  assets  can  never  be  discharged  from  this  demand  (3). 

If  one  member  of  a  banking  firm  retire,  or  die,  a  customer,  by  continuing  to 
deal  with  the  remaining  partners,  is  not  necessarily  to  be  understood  as  accepting 

(1)  The  surviving  partner  was  one  of  the  executors ;  and  the  interest  was  paid 
by  luni. 

(2)  The  Counsel  for  the  Defendant  admitted,  that  in  effect  it  came  to  a  loan. 

(3)  Devt^nesv.  Mbh,  1  Mer.  529. 
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them  finr  his  sole  debtors^  in  respect  of  demands  which  arose  previously  to  the 
retirement,  or  death,  of  the  other  partner :  makin?  the  surviving  partners  debtors 
for  new  sums,  is  no  acquittal  of  the  old  debtor ;  Uie  estate  of  uie  retired,  or  de- 
ceased, partner  remains  liable  to  the  debts  which  affected  him  at  the  time  of 
death,  or  withdnwing  from  the  firm.  Pahna^t  case^  1  Meriv.  684;  SUech^i  case^ 
ibid.  565 ;  VvUkamf  v.  AbUe,  3  Meriv.  619.  Such  subsequent  dealings,  however, 
mav  be  of  a  nature  to  exonerate  the  estate  of  the  retired  partner.  Ex  parte  Ktn- 
<bS,  17  Yes.  519,  526. 


MOSS  V.  MATTHEWS. 

[1796,  Nov.  29;  Dec.  9.] 

Tn  bill  praying  an  inquiry  into  the  title,  and  a  specific  performance,  on  the  De- 
fendants motion  afier  answer,  an  inquiry  was  directed  as  to  the  tide,  at  what 
time  the  abstract  was  delivered,  and  whether  it  was  sufiicient:  but  the  Court 
would  not  decide  upon  any  matter  of  relief. 

Relief  against  forfeiture  of  the  deposit  upon  putting  the  other  party  in  the  same 
situation  as  if  the  contract  had  been  performed  at  the  time  agreed,  [p.  288.] 

An  Act  of  Parliament  had  been  obtained  in  the  last  session  for 
the  sale  of  a  devised  estate,  under  the  direction  of  the  Court  upon 
the  report  of  the  Master,  that  it  would  be  for  the  benefit  of  the  in- 
fant devisees.      Accordingly  by  articles  dated  the  30th  of  June, 
1796,  Moss  contracted  with  the  trustees  for  the  purchase  of  the  free- 
hold and  inheritance  for  24,000/.,  making  a  deposite  of  2400/. ;  the 
purchaser   to  be  let  into  possession  the    10th  of  October  follow- 
ing; and  he  covenanted,  that  in  case  of  default  in  payment  of 
the  residue  of  the  purchase-money  upon  the  5th  of  November, 
1796,  the  deposite   should  be  forfeited,  and  the  contract  should 
be  void  at  law  and  in  equity,  and  the  trustees  should  be  at  lib- 
erty to  re-sell  the  premises ;  and  the  deficiency  at  such  sale,  and 
all  costs,  charges  and  expenses,  attending  the  same,  should  be  de- 
fiayed  by   Moss,  his  heirs,  executors,  and  administrators.      The 
abstract  of  the  title  was  delivered  on  the  28th  of  July.     The  re- 
mainder of  the  purchase-money  was  not  paid.    On  the  7th  of  No- 
vember the  purchaser  filed  a  bill,  stating,  that  he  found  objections 
to  the  title ;  and  particularly,  that  the  tenants  are  entitled  to  take 
the  crops  of  com  and  grain,  which  should  be  produced  in  the  sea- 
son next  ensuing  the  determination  of  their  takings,  interests  or 
agreements,  and  after  having  quitted  the  same.     The  bill  prayed  an 
inquiry,  whether  the  Defendants  can  make  a  good  title, 
and  what  will  be  a  proper  deduction  ^  in  respect  of  the     [*  280] 
loss,  that  will  be  sustained  by  the  Plaintiff  in  respect  of 
the  adverse  rights  of  the  tenants ;  and  in  case  such  title  can  be 
made  out,  and  upon  having  such  allowance  made,  the  bill  prayed  a 
specific  performance :  but  if  the  title  cannot  be  made  out,  or  the 
Defendants  refuse  to  make  such  allowance,  then  that  the  deposite 
may  be  returned,  and  the  agreement  cancelled.    The  answer  stated 
the  delivery  of  the  abstract;  and  that  the  Defendants  desired,  that 
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if  any  explanation  was  required,  they  might  hear  from  the  Plaintiir's 
solicitor :  that  they  made  several  applications  to  the  Plaintiff's  solic- 
itor ;  to  which  no  answer  was  returned :  at  length  a  meeting  took 
place ;  and  the  Plaintiff's  solicitor  acknowledged,  that  the  mooey 
was  not  ready ;  as  two  persons  concerned  with  the  Plaintiff  in  the 
purchase  were  not  ready  with  their  proportions ;  and  after  the  bill 
was  filed,  the  Plaintiff  informed  the  Defendants,  that  the  money 
was  not  ready.  The  Defendants  had  given  notice  to  the  crediton 
of  the  devisor,  that  they  would  pay  them  70002. 

Attorney  General  [Sir  John  Scott],  and  Mr.  Hubbersty,  for  the  De- 
fendants, moved,  that  it  might  be  referred  to  the  Master  to  inquire, 
whether  the  abstract  was  delivered,  and  when,  to  the  Plaintiff  or  his 
solicitor :  and  whether  in  time  for  his  using  reasonable  diligence  to 
be  enabled  to  have  prepared  his  conveyance  and  completed  his  pur- 
chase within  the  time  limited ;  whether  any  and  what  steps  have 
been  taken  by  the  Plaintiff  or  Defendants  towards  completing  the 
purchase ;  and  if  the  Master  shall  be  of  opinion,  that  such  abstract 
was  so  delivered,  that  the  Defendants  may  be  at  liberty  to  retain  the  de- 
posit-money, and  to  re-sell  the  estate  according  to  the  terms  of  the  con- 
tract ;  and  that  the  costs  of  such  reference,  and  of  this  application  may 
be  paid  by  the  Plaintiff,  and  that  his  biH  may  be  dismissed  with  costs. 
Solicitor  General  [Sir  John  SStford],  and  Mr.  fVetherett,  for  the 
Plaintiff.     This  application  is  totally  against  practice.     It  is  a  motion 
by  the  Defendant  upon  the  foundation  of  his  answer  to  stop  the 
cause,  and  have  a  decree  of  his  own  choice.     He  will  not  submit  to 
the  decree  prayed  by  the  bill,  but  desires  another.     It  is  an  estab- 
lished rule,  that  the  Court  will  not  make  a  decree  upon  motion. 
Lord  Thurlow  in  such  a  case  said,  it  would  bring  the  Court  under 
the  necessity  of  discussing  the  merits  of  the  cause  upon  motion  with- 
out evidence.     This  condition  is  in  every  sale  by  auction. 
[*281]         ♦Lord  Chancellor  [Lottohborough].     You  pray  by 
the  bill,  that  it  may  be  referred  to  the  Master  to  see,  wheth- 
er a  good  title  can  be  made.     Can  a  person,  who  is  a  purchaser,  and 
has  filed  a  bill  for  a  specific  performance  and  an  inquiry  as  to  the  ti- 
tle, object  to  the  Defendant's  coming  into  Court  and  concurring  with 
him  in  that  reference?     Shall  I  enable  him  to  run  the  whole  course 
of  proceedings,  till  the  cause  is  fit  to  be  heard,  upon  the  simple 
question  of  a  reference  to  the  Master,  in  which  the  Defendant 
agrees  ?     I  see  no  objection  to  a  reference  to  a  Master  as  to  a  good 
title :  all  the  rest  is  more,  than  I  can  do  upon  motion :  but  I  have 
no  objection  to  add  an  inquiry,  when  the  abstract  was  delivered.    I 
do  not  mean  to  make  any  order,  that  shall  import  any  decision  upon 
the  cause :  but  if  the  purchaser  means  fairly,  it  is  impossible  he  can 
object  to  this.     I  am  not  now  taking  up  the  consideration  of  the  for- 
feiture.    Adding  an  inquiry,  at  what  time  the  abstract  was  delivered, 
ascertains  a  point  in  the  cause  in  the  only  way,  in  which  it  can  be 
ascertained.  I  do  not  preclude  you  from  reasoning  upon  the  point  of 
compensation.     I  am  not  going  into  the  circumstances,  whether  ma- 
terial or  not.     You  have  a  right  to  be  heard  upon  them,  however 
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immaterial:  but  yoa  have  no  right  to  delay.  I  do  not  make  a  de- 
cree,  nor  stop  the  proceedings  in  the  cause :  but  by  this  inquiry  I 
ascertain  two  points,  both  material,  which  it  is  obvious  can  only  be 
ascertained  by  the  report  of  the  Master.  I  do  not  by  this  order 
prejudice  the  question  of  compensation ;  which  is  perfectly  collater- 
al:  but  I  will  not  suffer  this  person,  having  entered  into  such  a  con- 
tract  for  a  purchase,  to  speculate  upon  the  presumption,  that  the 
Court  will  afford  him  as  long  a  time  as  he  pleases  for  the  payment 
of  his  money. 

Refer  it  to  the  Master  to  inquire,  whether  a  good  title  can  be 
made,  and  at  what  time  the  abstract  was  delivered,  and  whether  the 
abstract  delivered  was  a  sufficient  abstract  ^1). 

An  order,  that  the  Master  should  proceea  de  die  in  diem^  was  ob- 
tained upon  the  motion  of  the  Defendants,  opposed  by  the  Plaintiff. 

The  report  stated,  that  the  Defendants  can  make  a  good  title ; 
and  that  an  abstract  of  a  good  title  was  delivered  in  due  time :  name- 
ly, upon  the  28th  of  July.  The  Plaintiff  did  not  attend  before  the 
Master. 

*  Upon  the  report  and  affidavits  the  motion  was  renewed,     [  ^82] 
that  the  Defendants  might  retain  the  deposit  and  re-sell 
the  estate ;  that  the  bill  might  be  dismissed  with  costs ;  and  that 
the  costs  of  the  reference  and  of  all  the  applications  might  be  paid 
by  the  Plaintiff. 

The  motion  was  supported  by  affidavits  of  the  facts  stated  by  the 
answer ;  and  that  Parkinson,  one  of  the  persons  concerned  with  the 
Plaintiff  in  the  purchase,  had  been  employed  in  parcelling  out  the 
estate,  and  knew  the  right  of  the  tenants  to  the  way-going  crops, 
and  that  it  was  the  custom  of  the  country ;  and  that  he  had  perfect- 
ly informed  himself  on  the  subject. 

The  affidavits  for  tlie  Plaintiff  stated,  that  he  made  the  purchase 
upon  the  persuasion  of  Parkinson  and  another ;  who  were  to  be  in- 
terested with  him  in  thirds ;  and  that  he  was  ready  with  his  money ; 
bttt  they  were  not. 

For  the  Plaintiff  it  was  said,  that  the  bill  was  proper,  as  they  in- 
sisted on  retaining  the  deposit :  but  they  could  only  insist  on  being 

(1)  Thit  practice  is  limited  to  cases,  where  the  title  only  is  disputed,  and  the  de- 
cree depends  on  a  simple  fact:  therefore  not  applied  to  cases  of  account,  fraud, 

^.  See,|ioi<,  Wrif^v.Bondy  vol.  xL  39;  GimperlzY. ,  xiL  17;  Eldridgev. 

Porier,  xiv.  139;  FuUagar  v.  Clarkj  xviii.  481,  and  the  note  482 ;  Bli/th  v.  Elmr 

hirdj  Bahnanno  v.  LamUy^ v.  SkdUmy  1  Yes.  &  Bea.  1, 234,  516;  Dixon 

▼.  4N{g^  xix.  564 ;  1  Mer.  133,  378,  n.  In  these  two  last  cases  this  order  was 
made  before  answer.  Lowe  v.  Mmntn^  1  Mer.  19 ;  Morgan  v.  Shaio^  Birch  v. 
fiqrnef ,  2  Mer.  138,  444 ;  Brooke  v.Clarht,  1  Swanst  5J%;  Bothm  v.  Wood^l 
Jac.  &  Walk.  419;  MaUhtm  ▼.  Dima,  3  Mad.  470;  Jhum.  3  Mad.  495,  before 
aMwer.  WUhf  v.  CWtfc,  Gordon  v.  Ball,  1  Sim.  &  Stu.  174,  178 ;  1  Turn.  78. 
The  title  being  denied  by  the  answer,  in  the  ESxchequer  this  practice  does  not 
pieviil  without  consent;  Bowyer  v.  BAgldy  3  PrL  300.  After  this  reference  on 
motion  the  ftither  directions  may  also  be  obtained  by  motion :  WhUcomb  v.  FoUy, 
6  Mad.  3.  Whether  the  order  in  the  first  instance  should  go  farther  than  the 
mm  qneslion  of  title,  see  Qtbton  y.  Oark,  2  Yes.  &  Bea.  103,  and  the  note  104, 
Sdeditand/miiti^ty.  HopUmy  1  Mad.  211. 
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placed  in  th^  situation  as  if  the  contract  had  been  performed  at  the 
time  ;  it  was  a  mere  forfeiture  nomine  pcma. 

Lord  Chancellor  [Louohbobough].  That  ifl  very  clear:  but 
there  is  this  circumstance  ;  that  you  waited  till  the  day  the  forfeit- 
ure was  incurred,  and  kept  the  bill  in  your  pocket  to  have  that  pro- 
tection. 

An  offer  was  then  made  by  the  Plaintiff  to  pay  the  remainder  of 
the  purchase-money  at  Lady-day,  either,  at  the  option  of  the  De- 
fendants, in  money  with  interest  from  the  5th  of  November,  1796, 
or  in  stock,  to  be  computed  according  to  the  value  of  stock  at  that 
time,  with  the  dividends,  that  would  have  accrued ;  and  to  pay  all 
the  costs  attending  the  transaction. 

Lord  Chancellor.  The  offer  I  think  a  good  one ;  because  it 
comes  very  near  what  would  be  the  ultimate  justice  of  the  case.  It 
will  place  the  Defendants  in  the  same  situation,  as  if  the  OHitract 
had  been  performed  on  the  5th  of  November.  I  think,  they  can- 
not be  hurt  by  it ;  and  there  must  be  a  little  consideration  for  the 
Plaintiff.  I  shall  make  the  order  accordingly;  adding  only  this 
term ;  that  in  default  of  performing  the  alternative  the  bill  shall  be 
dismissed  with  costs :  then  the  Defendants  will  have  the  deposit, 
and  may  re-sell  the  estate.         

As  to  tlie  practice  of  directing  a  reference  to  the  Master,  when,  upon  a  bill  for 
specific  peHbrmance,  the  only  question  is,  whether  the  plaintiff  can  make  a  good 
title ;  see,  arUey  note  6  to  Cooper  v.  Dtnnej  1  V.  565. 
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[1796,  Dec.  9, 12, 14.] 

Upon  the  ground  of  an  express  maintenance  and  other  indications  of  the  intention, 
ihe  Lord  Chancellor  inclined  to  the  oninion,  that  the  rule  for  interest  upon  a 
legacy,  given  hy  a  parent  to  a  child,  tiU  the  time  of  payment  was  not  applica- 
ble :  but  the  bill  of  the  children  was  dismissed  upon  circumstances  of  acquies- 
cence, laches,  and  the  consequent  difficulty  of  taking  the  accounts,  (a) 

Portions  under  a  settlement  for  younger  children  were  increased  by  the  will  of  the 
father:  there  being  an  express  maintenance  of  2  per  cent  upon  the  original 
portions,  the  rule  for  interest  upon  the  le^cies  does  not  apply:  but  the  Court 
continued  the  2  per  cent  upon  them,  [p.  286,  note.] 

Interest  by  way  of  nuiintenance  upon  a  legacy  in  the  case  of  parent  and  child  only, 
[p.  28/] 

John  Bower  by  his  will,  appointing  his  wife  Jane,  bis  brother 
Samuel  and  Benjamin,  and  Richard  Milnes,  joint-executors,  gave  to 
his  daughter  Jane  Bower  the  sum  of  200pZ.,  and  to  the  infant,  with 
which  his  wife  was  then  with  child,  2006Z. :  which  SOOOZ.  each  he 
directed  to  be  paid  them  upon  their  attaining  the  age  of  twenty-one 

(a)  As  to  the  interest  on  legacies,  and  particularly  where  it  is  allowed  by  way 
of  maintenance  of  children,  see  cmie,  p.  10,  note  (a)  to  CricktU  t.  DoUnf. 
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or  upon  their  marriage ;  with  survivorship  between  them  in  case  of 
the  death  of  either  before  the  time  of  payment ;  and  in  case  of  the 
death  of  both  before  the  time  of  payment  he  gave  the  said  two  sums 
to  his  sons  Jeremiah  and  Samuel  Bower.  He  gave  all  the  remain- 
der and  rest  of  his  personal  estate  and  effects  to  his  sons  Jeremiah 
and  Samuel ;  to  be  paid  them  upon  their  attaining  the  age  of  twen- 
ty-one years,  share  and  share  alike.  Then  appointing  his  said  ex- 
ecutrix and  executors  joint-trustees  for  the  direction  of  and  paying 
his  several  children  their  respective  fortunes  upon  their  several  at- 
tainment to  the  age  above  specified  he  declared,  that  it  was  his  re- 
quest, that  his  said  wife  should  keep  house  after  his  decease,  and 
that  all  his  children  should  live  with  her,  till  they  arrived  of  age,  or 
the  daughter  or  daughters  be  married  ;  and  that  she  should  receive 
and  be  paid  every  year  for  their  education  and  maintenance  the  sum 
of  50/.  a  piece  from  every  child's  respective  fortune ;  and  he  de- 
sired, that  a  settlement  should  be  made  every  1st  day  of  January  of 
the  whole  :  and  that  the  same  should  be  specified  in  a  paper  drawn 
up  and  signed  by  every  one  of  his  executors  and  executrix. 

Soon  after  the  execution  of  the  will  the  testator's  wife  was  deliv- 
ered of  a  son,  John  Bower.  The  testator  died  in  1770.  His  two 
eldest  children  Jeremiah  and  Samuel  lived  with  their  mother,  till 
they  attained  the  age  of  twenty-one :  the  two  youngest  John  and 
Jane  lived  with  her  till  her  death  in  1785  ;  at  which  time  Jane  was 
of  the  age  of  nineteen,  and  John  was  seventeen.  A  settlement  took 
place  in  1775  between  the  widow  and  Benjamin  Bower,  the  brother 
and  surviving  partner  of  the  testator  ;  who  took  to  himself  the  stock 
and  the  debts  due  to  and  from  the  partnership  ;  and  gave  a  bond  to 
the  other  executors  for  13,379/.  I2s.  2(/.,  the  balance  awarded  by 
those,  who  audited  the  partnership  accounts.  In  1779  Benjamin 
Bower  in  consequence  of  the  troubles  in  America  became  bankrupt, 
after  having  paid  9200/.  upon  his  bond.  When  the  resid- 
uary legatees  attained  the  *age  of  twenty-one,  the  execu-  [*284] 
tors,  retaining  a  sum  sufficient  to  answer  the  legacies  of 
the  two  younger  children  and  the  annual  sum  of  50/.  for  the  main- 
tenance of  each,  while  under  the  age  of  twenty-one,  delivered  what 
remained  to  the  residuary  legatees.  The  mother  received  50/.  a 
year  each  for  the  maintenance  of  her  childreii,  while  they  lived  with 
her  ;  and  after  her  death  that  sum  was  annually  paid  to  John  and 
Jane  Bower,  while  they  continued  under  age.  The  son  went  into 
the  army  ;  and  each  of  them  upon  attaining  the  age  of  twenty-one 
received  the  legacy  and  executed  a  release. 

Jane  Bower  married Mitchell ;  and  in  1794,  Samuel  and 

Benjamin  Bower  the  acting  executors  being  dead,  the  bill  was  filed 
against  the  residuary  legatees  and  Richard  Milnes,  the  surviving  ex- 
ecutor, by  Mitchell  and  his  wife  and  John  Bower,  claiming  interest 
upon  their  legacies  from  the  death  of  the  testator  to  the  time, 
when  they  were  paid,  and  that  the  releases  might  be  set  aside : 
submitting  to  allow  what  had  been  paid  on  account  of  maintenance 
and  education.  ' 
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The  bill  charged,  that  when  the  Plaintiffs  received  their  legacicB, 
the  Defendants  assured  them,  they  were  not  entitled  to  interest ; 
and  that  the  opinion  of  Counsel  had  been  taken,  and  was  against 
the  claim.  The  Plaintiffs  also  charged,  that  they  signed  the  releas- 
es, the  Defendants  refusing  to  pay  the  principal  to  them,  unless  they 
would  do  so. 

The  Defendants  read  evidence,  that  the  Plaintifi  Jane  from  the 
age  of  jfifteen  or  sixteen  till  twenty-one  expressed  in  various  conver- 
sations the  hardship  of  the  interest  not  being  intended  to  be  paid ; 
and  one  of  the  deponents  expostulated  with  her  for  being  unreason- 
able ;  as  the  property  of  her  father  had  been  impaired  by  losses. 
About  four  years  after  she  attained  twenty-one  on  her  return  from 
London  she  mentioned,  that  she  and  her  brother  had  taken  Counsel's 
opinion  upon  their  right ;  and  she  declared,  she  thought,  he  had  a 
right  to  interest ;  and  she  asked  her  aunt,  one  of  the  deponents,  for 
a  copy  of  her  father's  will ;  and  after  perusing  it  she  declared  her 
opinion,  that  her  father  did  not  intend  them  to  have  interest ;  but  if 
they  could  get  it,  they  thought,  they  ought  to  try  for  it. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Scafe  for  the  Plain- 
tiffs relied  on  the  general  rule,  that  a  legacy  given  as  a 
[*285]     portion  by  a  parent  to  *a  child,  payable  at  a  future  day, 
without  any  direction  as  to  interest,  carries  interest  by  way 
of  maintenance.     They  insisted,  that  under  the  circumstances  the 
releases  ought  to  be  set  aside. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Campbelly  for  the 
Defendants.  The  rule  in  this  case  is  to  give  interest  by  way  of 
maintenance,  not  as  interest ;  and  it  does  not  apply,  wherever  there 
is  a  provision  for  maintenance ;  particularly  a  limited  sum.  The 
Court  has  always  proceeded  upon  the  ground  stated  in  Heath  v. 
Perry,  3  Atk.  102 ;  that  in  the  case  of  a  child,  let  the  testator  give 
the  legacy  how  he  will,  "either  at  twenty-one  or  at  marriage, 
or  payable  at  twenty-one  or  payable  at  marriage,  and  the  child  has 
no  other  provision,  the  Court  will  give  interest  by  way  of  mainten- 
ance ;  for  they  will  not  presume  the  father  inofficious,  or  so  unnatu- 
ral as  to  leave  a  child  destitute." 

The  principle  therefore  for  the  Plaintiffs  must  be,  that  they  are  to 
have  a  maintenance :  but  the  testator  having  provided  a  mainten- 
ance has  not  left  them  that  inference  ;  and  they  must  insist  on  an 
intended  accumulation.  In  looking  through  the  cases  I  do  not  find 
when  it  was  first  determined,  that  a  legacy  by  a  parent  to  a  child, 
payable  at  a  future  day,  should  carry  interest,  though  not  expressly 
given.  The  first  place  in  which  it  is  mentioned,  is  Chambers  v.  Catch- 
ett,  Freem.  C.  C.  116,  a  book  of  no  great  authority  :  but  it  appears 
from  the  Attorney  General  v.  Thompson,  Pr.  Ch.  337,  to  have  been 
the  settled  rule  of  the  Court  in  1712 :  the  same  case  is  in  1  Eq.  Ca. 
Abr.  301,  in  nearly  the  same  words;  which  induces  one  to  think, 
as  it  is  generally  supposed,  that  the  author  of  1  Equity  Cases  Abridg- 
ed and  of  Precedents  in  Chancery  is  the  same  person.  In  Green- 
hill  V.  fValdo,  Pr.  Ch.  367,  there  is  the  same  doctrine,  and  in  Har- 
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«ey  V.  Harvey  J  2  P.  Will.  21.  In  Dormer  v.  TamlinsMf  4th  of 
June,  1733,  the  testator  gave  a  legacy  of  100/.  to  a  daughter  ;  who 
brought  her  bill  for  the  legacy  ;  and  the  Court  decreed  the  same 
-with  interest  from  the  death  of  the  testator  :  xs.  note  of  Mr.  Cap- 
per. Then  came  Palmer  v.  Masany  and  Oreen  v.  Btkhier^  1  Atk. 
505  ;  which  are  not  inmiediately  upon  the  point ;  but  in  the  latter  the 
rule  is  expressly  laid  down.  In  Htarl  v.  Greenbanky  3  Atk.  695,  1 
Ves.  298,  there  being  an  express  provision  for  maintenance,  it  was 
held,  that  the  usual  principle  did  not  apply. 

*  In  Long  V.  Long^  where  less  interest  than  4  per  cent.  [*  286] 
was  given,  your  Lordship  would  not  give  more  ^1). 

As  to  the  releases,  when  the  daughter  attained  the  age  of  twenty- 
one  in  1786,  the  question  of  their  title  to  the  interest  was  agitated. 
It  is  clear,  she  was  aware,  that  question  might  be  raised.     The  Court 

1)  Long  V.  Longy  Chaoceiy,  14th  November,  1796,  upon  exception  to  the  Mas- 
's  Report  allowing  interest  upon  the  additional  portions.  By  the  settlement, 
made  in  1785, 15,0001.  was  secured  to  the  younger  cliild  or  chil^n  of  Sir  James 
Tilney  Long,  if  more  than  one  to  be  divided  at  such  times  and  in  such  proportions 
and  subject  to  such  provisos  and  limitations  as  Sir  James  Tilney  Long  should 
by  deed  or  will  direct,  and  in  default  thereof  at  twenty-one,  or  marriage  of  the 
daughters ;  with  power  to  raise  for  maintenance  and  education  such  yearly  sums 
as  should  amount  to  the  interest  of  their  respective  portions,  not  exceeding  2  per 
cent  per  annum,  till  they  should  respectively  attain  the  age  of  fifteen,  and  after- 
wards at  4  per  cent  until  the  portions  should  be  piyable,  with  benefit  of  survivor- 
ship. In  1793,  Sir  James  Tilney  Long  by  his  will,  reciting  his  power  of  appoint- 
ing the  15,000^.,  appointed  it  among  his  children  in  manner  following:  in  case  he 
should  have  an  eldest  or  only  son  and  one  or  more  child  or  children,  then  he  ap* 
pointed  the  said  sum  of  15,000{.  unto  and  among  such  child  and  children  other 
than  such  eldest  or  onlv  son  eaually,  if  more  than  one ;  if  only  one,  the  whole  to 
such  one ;  and  if  daughters  and  no  son,  then  as  in  the  will  mentioned ;  and  he 
directed,  that  the  portions  of  his  said  children  respectively  should  be  paid  at  such 
ages,  days  and  tiroes,  and  with  such  maintenance  in  the  mean  time,  as  was  direct- 
ed by  the  settlement,  in  case  of  no  particular  directions  by  him ;  and  he  declared, 
that  in  case  he  should  have  more  younger  children  than  one,  the  fortune  or  por- 
tion, which  each  of  such  children  would  be  entitled  to  under  the  appointment 
therein  before  made,  should  be  increased  to  10,0002.  it  bein?  his  intention,  that 
the  fortune  of  every  such  child  should  be  increased  to  10,0001. ;  and  he  directed, 
that  such  additional  fortune  should  be  paid  to  his  said  children  respectively  at  the 
same  ages,  da^  and  times,  at  which  their  respective  shares  of  the  said  15,0002. 
would  respectively  become  payable ;  and  he  devised  all  liis  estates  in  the  counties 
of  York  and  Noruampton  for  securing  (tnter  alia)  the  payment  of  the  said  addi- 
tional fortunes.    The  testator  left  one  son  and  three  daughters. 

The  younger  children  pressed  for  interest  at  the  rate  of  4  per  cent  upon  the 
additional  portions.  On  the  other  side  it  was  contended  to  be  an  increase  of 
capital  only. 

The  Lord  Chancellor  held,  that  the  two  per  cent  should  be  continued  upon  the 
increased  capital 
As  to  the  general  rule  his  Lordship  expressed  himself  thus : 
'*!  take  the  rule  of  the  Court  to  be,  that  in  case  of  a  legacy  to  a  child,  payable 
at  twenty-one  or  marriage,  if  there  is  no  provision,  the  Court  will  raise  interest  to 
supply  what  it  is  quite  fair  to  construe  a  mere  mistake.  It  is  the  duty  of  the 
parent  to  maintain  the  child :  that  he  meant  to  execute  it,  is  proved  by  the  legacy. 
But  I  do  not  believe,  a  case  can  be  found,  where,  the  child  having  a  provision,  the 
Court  has  conceived  that  rule  to  apply ;  and  a  provision  upon  the  circumstances 
such  as  is  equal  to  maintain  the  chud.  The  rule  standing  so,  generally,  I  think 
I  should  be  establishing  a  new  precedent  by  giving  4  per  cent  upon  the  addi- 
tional 50002." 
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favors  such  agreements  in  a  family.     SfapUttm  v.  SiapUton,  1  Atk. 
2 :  PuUen  v.  Ready,  2  Atk.  587. 

Reply.  The  testator  meant  the  same  thing  as  to  the  interest  of 
the  legacies  to  these  children,  as  he  meant  with  respect  to  the  in- 
terest of  the  residue  given  to  his  two  eldest  sons.  If  the  mother 
had  lived,  she  would  have  had  502.  a  year  from  each  of  them.  Sup- 
pose an  application  had  been  made  to  the  Court  upon  her  death, 
there  must  have  been  an  appropriation  of  the  legacies ;  which  would 
have  determined  this  question.  It  would  have  been  impossible  to 
contend,  that  they  would  not  have  been  entitled  to  the  surplus  of 
the  interest  upon  that  appropriation. 

Upon  the  second  point,  the  principle  is  fiurly  laid  down  in  East 
V.  Thombury,  3  P.  Will.  126.  The  party  releasing  must  mean  to 
part  with  a  right,  he  has,  or  to  waive  his  cfaim,  where  he  doubts, 

whether  he  has  a  right  or  not. 
[*287]  Lord  Chancellor  [Loughborough].  If  there  is  any 
obscurity  in  the  transaction,  they  must  take  it  to  them- 
selves for  not  bringing  the  bill  sooner.  I  much  doubt  whether  there 
could  have  been  an  appropriation,  upon  the  particular  penning  of 
this  will ;  which  gives  an  absolute  discretion  to  the  executors  to 
continue  all  the  fortune  in  trade  and  to  make  up  annual  accounts. 
In  Hearl  v.  Greenbank  this  was  one  of  the  points  made.  The  pe- 
culiarity of  this  will  is,  that  there  is  a  clause  of  survivorship  between 
these  legatees  upon  the  death  of  one  before  the  time  of  payment : 
if  both  should  die,  their  legacies  are  given  over  to  the  two  eldest 
sons,  and  in  effect  fall  into  the  residue.  Supposing  4  per  cent,  to 
be  taken  as  the  rate,  in  the  case  I  put  of  the  death  of  one,  what  is  to 
become  of  that  ultra  the  50/.  ?  Would  it  go  to  the  survivor,  or  be 
part  of  the  estate  of  the  deceased  child  ?  It  requires  a  great  deal 
more  of  expression  in  the  will  to  make  it  follow  the  principal.  It  is 
clear,  the  testator  knew,  there  would  be  a  saving  of  that  interest ; 
and  at  the  same  time  it  is  perfectly  clear,  nothing  could  vest  in  any 
of  the  children  to  bar  the  survivorship. 

Dec,  I4th.  Lord  Chancellor  [Loughborough].  The  claim 
made  by  this  bill  is  for  interest  upon  two  legacies  of  2000/.  each 
given  by  the  will  of  a  father  to  a  younger  child,  and  to  one,  of  whom 
he  supposed,  as  the  £ict  was,  that  his  wife  was  then  enciente ;  who 
is  the  Plaintiff  John  Bower.  The  claim  is  made  on  the  foundation 
of  that  rule  of  the  Court,  by  which  interest  is  allowed  by  way  of 
maintenance  in  the  case  of  a  legacy  given  as  a  portion  by  a  parent 
to  a  child  ;  and  the  rule  goes  no  farther  than  the  case  of  parent  and 
child  (1)  ;  and  in  the  cases,  in  which  the  Court  has  allowed  that,  it 
has  proceeded  upon  the  ground  of  a  very  natural  presumption,  that 
a  father  bound  by  natural  duty  to  provide  for  the  child,  giving  a 
legacy  to  that  child,  though  he  postponed  the  payment  to  a  distant 
period,  commonly  the  age  of  21  or  marriage,  could  not  but  intend, 
that  that  child  should  be  maintained  :  and  therefore  the  Court  gives 


(1) 


CrickeU  v.  I>o%,  ante^  10,  and  the  notes,  pages  12, 13. 


179&.]  MITCHELL  V.  BOWER.  287 

the  interest,  where  there  is  an  omission  of  any  direction  as  to  in- 
terest ;  and -gives  the  interest  for  the- maintenance. 

In  Hearl  v.  Greenbank,  which  was  a  very  favorable  case,  as  fiir  as 
favor  can  weigh  and  raise  an  inclination  in  the  Court,  Lord 
*  Hardwicke  upon  the  ground  of  an  express  maintenance  [^  283] 
marked  out  for  that  child  did  not  hold,  that  the  general 
rule  of  the  Court  could  apply ;  for  giving  an  express  maintenance 
barred  the  presumption,  that  an  indefinite  niaintei]»nce  was  intended ; 
and  barred  the  Court  tlierefore  from  exercising  that  authority,  it 
does  exercise,  to  take  according  to  the  rate  of  interest  the  fund  of 
interest  for  the  maintenance  of  the  child.  The  circumstances  of 
that  case  were  such,  as  would  have  induced  the  Court,  if  it  had  not 
been  necessary  to  limit  the  doctrine,  to  give  the  child  as  much,  as  it 
could.  The  portion  moved  from  the  mother.  The  father  ran  away 
with  her ;  and  soon  afterwards  was  separated  from  her ;  and  all  the 
fortune  came  from  the  mother's  relations.  She  conceived,  she  had 
a  right  to  dispose  of  a  considerable  real  estate.  She  certainly  had 
a  right  to  dispose  of  her  money  ;  and  she  appointed  8000Z.  to  this 
child.  She  could  expect  very  little  support  from  her  father.  The 
disposition  failed  as  to  the  real  estate.  The  mother  had  also  pro- 
vided maintenance  at  different  periods  according  to  the  age  of  the 
child ;  and  she  gave  away  from  the  child  the  residue  of  the  fortune : 
but  Lord  Hardwicke  thought,  where  an  express  maintenance  was 
provided,  it  was  out  of  his  power  to  raise  the  interest  as  a  fund  for 
maintenance  (1). 

If  it  was  necesssary  in  the  present  case  to  decide  upon  the  will, 
I  should  be  inclined  to  hold,  that  the  testator  intended,  nothing 
more  should  be  taken  out  of  the  bulk  of  his  fortune  for  the  children, 
till  the  portions  were  payable,  than  the  502.  It  goes  alike  to  all  thie 
children.  The  two  eldest  sons,  to  whom  the  residue  was  given,  he 
meant  to  continue  the  trade.  To  the  two  younger  children,  one 
not  then  born,  the  other  very  young,  he  gave  defined  portions.  He 
left  all  the  administration  of  his  affairs  to  his  wife  and  two  brothers ; 
one  of  whom  was  his  partner.  He  gave  them  the  care  and  manage- 
ment of  all  his  children  ;  and  this  circumstance  occurs  ;  that  with 
regard  to  these  two  portions  of  2000Z.  there  is  survivorship  between 
them,  if  one  dies  before  21  or  marriage.  It  is  quite  clear,  he  intend- 
ed, all  he  gave  to  that  one,  should  go  over  to  the  other  in  case  of 
death  before  21  or  marriage :  but  if  the  interest  is  allowed  upon 
that,  that  interest  necessarily  would  become  part  of  the  personal  es- 
tate of  the  child  dying.  But  it  is  not  necessary  to  deter- 
mine *  the  point  upon  the  construction  of  the  will  merely.  [*  289] 
I  throw  it  out  as  a  point,  that  might  have  been  liable  to  a 
great  deal  of  doubt,  and  was  open  to  great  argument :  but  these  cir- 
cumstances have  occurred.     The  mother  died.    The  children  fall 

(1)  Ante^  17.  See  Baumt  v.  TynU,  1  P.  Will.  78d.  That  case  however  met 
with  some  degree  of  disapprobation  from  Lord  Hardwicke  in  Heatk  v.  Perry,  3 
Atk.  loa 
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under  the  care  of  the  uncles.  Each  attains  the  age  of  21 ;  and 
with  regard  to  the  eldest  of«  them,  this  question  having  been  dis- 
tinctly agitated  in  the  family,  she  frankly  settles  an  account  with  her 
uncles,  and  gives  a  full  release.  Two  years  afterwards,  when  the 
son,  who  went  into  the  army,  came  of  age,  the  same  thing  was  done 
with  respect  to  him.  It  is  clear,  both  of  them  had  been  maintained. 
If  I  was  of  opinion,  that  they  were  entitled  to  the  interest,  I  should 
be  under  the  necessity  in  decreeing  the  interest  to  them  to  give  a 
direction  to  inquire  by  whom  they  had  been  maintained,  and  what 
had  been  expended  in  their  maintenance  ;  and  that  account  being 
had,  if  the  expense  had  de  facto  cost  more  than  the  50/.  a  year, 
there  must  have  been  a  deduction  from  the  80/.  a  year,  the  interest 
of  their  legacies.  It  is  almost  of  necessity  to  suppose,  more  than 
50/.  a  year  was  expended  as  to  the  son,  who  went  into  the  army  ; 
and  most  probably  as  to  the  daughter.  But  both  being  educated 
and  maintained,  and  an  account  settled  with  their  near  relations, 
their  uncles,  the  guardians  appointed  by  the  fiather,  they  come  at 
the  distance  of  eight  years  from  the  time  the  daughter  came  of  age, 
and  make  this  demand.  They  filed  no  bill,  till  both  the  uncles  are 
dead.  In  strictness  I  should  have  been  obliged  to  direct  that  in- 
quiry, and  to  have  made  a  deduction,  if  more  than  50/.  had  been 
expended.  That  inquiry  is  now  totally  impossible.  Upon  that 
ground  therefore  the  bill  ought  to  be  dismissed.  I  do  not  think,  it 
is  a  case  for  costs.  

That  interest  upon  a  legacv  can  be  allowed,  by  way  of  maintenance,  only 
when  the  legatee  is  the  infant  child  of  the  testator;  or  when  such  testator,  though 
not  actually  the  parent,  has  put  himself  in  loco  parerUiB;  see,  anitf  the  notes  to 
CridM  V.  Dolhf,  3  V.  10. 


ALLEN  t;.  CALLOW. 
[Rolls.— 1796,  Dec.  15, 19.] 

The  rule,  that  legacies  to  the  same  persons  by  different  instruments  shall  be  ac- 
cumulative, repelled  by  internal  evidence  of  an  intended  substitution,  (a) 

Legacy  to  A.,  in  case  she  shall  be  living  with  the  testatrix  at  her  decease,  with 
limitations  over  upon  the  death  of  A.  before  twenty-one  or  marriage,  fails  by 
the  death  of  A.  in  the  life  of  the  testatrix,  [p.  294.] 

Elizabeth  IAetcalf  by  her  will,  dated  the  Ist  of  April,  1774, 
gave  to  Thomas  Taylor  and  John  Rushworth  the  sum  of  500Z.  to  be 
invested  in  the  public  funds  in  trust  to  pay  the  interest  to  Elizabeth 
Bousfield  for  life  for  her  sole  and  peculiar  use ;  and  from  and  inune- 
diately  after  her  decease  to  transfer  the  principal  to  and  among  all 

(a)  See  2  Williams,  Executors,  925 ;  see  also,  anUj  note  (a)  to  Moggndgt  v. 
Thadtwta,  1  V.464;  BiduiU  v.  Lmngrion,  3  Johns.  Ca.  101;  DewiU  v.  YaU$, 
10  Johns,  isa  * 
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and  every  the  child  and  children  of  Elbsabeth  BouBfield  living  at  her 
decease,  and  to  the  child  and  children  of  any  deceased 
*  child  or  children,  to  take  the  shares  of  the  deceased  [*  290] 
parents  ;  and  if  she  should  die  without  leaving  issue,  then 
to  transfer  the  same  to  and  among  all  and  every  her  brothers  and 
sisters  living  at  her  decease ;  and  similar  legacies  were  given  for  the 
benefit  of  the  two  sisters  of  Elizabeth  Bousfield  and  their  children. 
The  testatrix  gave  to  Jaqe  Ward  the  sum  of  500/.  in  case  she  should 
be  living  with  her  at  her  decease  ;  otherwise  that  sum  was  directed 
to  become  part  of  the  residue  of  her  personal  estate.  Then  reciting 
that  <'  Catherine  Hobbs,  an  in&nt,  resides  with  me  now,  in  case  the 
said  Catherine  Hobbs  shall  happen  to  be  living  with  me  at  the  time 
of  my  decease,  but  not  otherwise,"  she  gave  to  the  trustees  the  sum 
of  5001.  in  trust  to  lay  out  the  same  in  the  funds,  and  to  pay  the 
interest  for  the  maintenance  and  education  of  Catherine  Hobbs,  and 
to  transfer  the  principal  to  her  at  her  marriage  or  age  of  twenty-one 
for  her  own  benefit ;  with  limitations  over  to  her  father  and  mother 
and  their  children  in  case  of  her  death  under  twenty-one  and  un- 
married. * 

Codicil  dated  the  23d  of  April,  1776.  "  Whereas  I  have  by  my 
said  will  given  Miss  Jane  Ward,  who  then  resided  with  me  as  a  com* 
panion,  500/.  in  case  she  should  happen  to  be  living  with  me  at  the 
time  of  my  decease  ;  but  the  said  Jane  Ward  having  left  me,  that 
legacy  is  at  an  end ;  and  I  do  hereby  revoke  the  same  ;  and  instead 
thereof  I  do  give  the  like  legacy  or  sum  of  500/.  unto  Miss  Sarah 
Allen  now  residing  with  me  as  a  companion,  in  case  she  shall  be  liv- 
ing with  me  at  the  time,  but  not  otherwise  ; "  and  in  case  Sarah  Allen 
should  not  be  then  living  with  her,  she  gave  that  legacy  over.  Then 
reciting  the  legacy  given  by  the  will  for  the  benefit  of  Catherine 
Hobbs,  she  gave  the  trustees  ^<  the  farther  sum  of  500/.  upon  the 
like  trusts  for  the  benefit  of  the  said  Catherine  Hobbs,  to  be  paid 
her  at  such  time  and  manner  as  the  sum  of  500/.  before  mentioned 
is  by  my  will  directed  to  be  paid  to  her ; "  and  in  case  of  her  death 
before  she  is  entitled  to  receive  the  additional  sum,  then  upon  the 
same  trusts  and  for  the  same  persons,  as  directed  by  the  wUl  con- 
cerning the  legacy  of  500/.  thereby  given. 

Codicil  dated  the  10th  of  March,  1780.  The  testatrix  recites  the 
legacy  given  by  her  will,  in  case  Catherine  Hobbs  an  infant  ^<  shall 
happen  to  be  living  with  me  at  the  time  of  my  decease,  but  not  oth- 
erwise ; "  and  the  legacy  "  of  the  farther  sum  of  500/.  "given  by 
the  codicil  upon  the  like  trusts;  and  she  confirms  the  said' 
several  *  bequests  of  ^'  the  said  several  sums  of  500/.  and  [  *  291] 
500/.  making  together  1000/."  She  then  declares  the 
trusts  of  the  said  fund  for  the  benefit  of  Catherine  Hobbs  till  her 
marriage ;  and  after  her  marriage  for  the  benefit  of  her  and  her  hus- 
band and  children ;  and  if  she  should  die  without  leaving  issue,  then 
upon  the  trusts  declared  by  the  will  and  codicil  as  to  the  said  sever- 
al sums. 

Codicil  dated   the  21st  of  May,  1785.     The  testatrix  gave  to 
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Sarah  Allen  <^  the  legacy  or  sum  of  300/.  over  and  besides  the  lega** 
cy  or  sum  of  5002.  I  have  given  to  her  in  and  by  my  codicil,  dated 
the  23d  day  of  April,  1776,  in  case  she  should  be  living  with  me  at 
the  time  of  my  decease,  but  not  otherwise.^'  She  then  gave  and  be- 
queathed <<  to  the  three  children  of  Elizabeth  Bousfield  now  deceased 
the  legacy  or  sum  of '5002.  in  manner  and  proportions  following : " 
viz.  200/.  to  her  daughter  Catherine  Bousfield,  150i.  to  her  son 
Thomas  Bousfield, and  150/. to  hersonGeoige  Bousfield;  payable 
at  their  respective  ages  of  twenty-one  years  ;  with  benefit  of  survi- 
vorship upon  the  death  of  any  under  that  age ;  and  she  directed  that 
the  said  500/.  should  immediately  after  her  death  be  vested  in  the  said 
Thomas  Taylor's  name  as  a  trustee,  to  be  laid  out  by  him  for  the  use 
of  the  said  legatees  in  some  of  the  public  funds  in  manner  and  for  the 
purposes  therein  mentioned. 

Codicil  dated  the  9th  of  November,  1789.  The  testatrix  gave  to 
her  trustees  2200/  New  South  Sea  Annuities  upon  trust  out  of 
the  dividends,  interest,  and  produce  to  pay  to  Sarah  Allen  <<  in  case 
she  shall  be  living  with  me  at  the  time  of  my  decease,  one  annui- 
ty or  yearly  sum  of  52/.  10s.  during  her  natural  life  ; "  and  subject 
to  the  said  annuity  and  another  she  directed  the  said  2SS00/.  to  be- 
come part  of  the  residue  of  her  personal  estate. 

Elizabeth  Bousfield  died  on  the  15th  of  July,  1782,  leaving  four 
children;  namely  Thomas,  Greorge,  Catherine  Ann,  and  Harriet; 
who  were  all  Kving  at  the  date  of  the  will.  Upon  the  22d  of  De- 
cember, 1782,  Harriet  died  an  infant  and  without  issue.  Thomas 
died  an  infant  and  without  issue  upon  the  26th  of  December,  1789. 
The  testatrix  died  upon  the  5th  of  April,  1794;  at  which  time 
George  Bousfield  and  Catherine  Ann  Bousfield  were  the  only  sur- 
viving children  of  Elizabeth  Bousfield.  Sarah  Allen  survived  the 
testatrix,  and  lived  with  her  till  her  death.  Upon  the  death  of  Sarah 
Allen  the  bill  was  filed  by  her  executors  against  the  exe- 
[*292]  cutrix  and  residuary  ^^ legatee  of  the  testatrix;  and  the 
facts  appearing  on  Uie  Master's  rep<Hl,  the  cause  came  <mi 
for  farther  directions. 

Catherine  Hobbs  died  in  the  life  of  the  testatrix :  but  that  did  not 
appear  by  the  report. 

The  questions  made  were,  Ist,  whether  the  surviving  children  of 
Elizabeth  Bousfield  were  entitled  to  two  legacies  of  500/.  or  to  a 
single  legacy  only :  2dly,  whether  the  legacies  to  the  family  of  Hobbs  . 
could  be  established  in  the  event  that  had  happened. 

Mr.  Lloyd  for  the  Plaintifif,  Mr.  Piggott  and  Mr.  Harty  for  the 
residuary  legatee.  Upon  the  whole  of  this  will  and  these  codicils  it 
is  clear,  that  the  legacy  to  the  Bousfields  by  the  codicil  of  1785  is 
only  a  substitution  for  that  given  by  the  will.  Hooley  v.  Hattan^ 
Ridges  V.  Morrison,  1  Bro.  C.  C.  389,  391.  Coote  v.  Boyd,  2  Bro. 
C.  C.  521.  Moggridge  v.  ThackweU,  3  Bro.  C.  C.  517.  ante,  Vol. 
I.  564  (1).     Conolly  v.  Lord  Dartmouth,  and  BeU  v.   Conway, 

(1)  See  the  references  in  the  note,  466. 
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before  the  present  Lord  Chancellor,  7th  May,  1796.  The  circum- 
stances of  these  legatees  had  varied  between  the  execution  of  the 
will  and  of  the  codicil.  Where  the  testatrix  meant  to  give  addi- 
tional sums  she  has  clearly  expressed  that  intention. 

Mr.  Graham  for  George  and  Catherine  Ann  Bousjfield.  The  will 
and  codicil  are  perfectly  distinct  instruments.  The  interval  between 
them  was  eleven  years.  The  state  of  the  family  was  much  changed. 
The  dispositions  by  the  will  and  codicil  are  very  different.  There 
is  nothing  to  take  it  out  of  the  general  rule  established  by  the  cases, 
that  legacies  by  different  instruments  are  presumed  accumulative ; 
and  the  onus  probandi  lies  on  the  other  parties. 

Dec.  I9th.  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  I  mention  the  first  codicil,  executed  in  1776,  in  order  to 
remark,  that  in  that  first  codicil  the  testatrix  takes  notice  of  a  legacy, 
she  had  given  by  her  will,  and  there  adding  to  the  legacy  given  by 
the  will  she  gives  expressly  and  eo  nomine  a  fieirther  legacy  to  the 
same  person.  That  is  not  an  insignificant  circumstance :  but  it  is 
not  decisive ;  for  the  same  thing  was  done  in  one  of  the  codicils  in 
Hooky  V.  Hatton :  but  it  doed  strengthen  the  argument  of  those, 
who  contend,  that  one  of  these  dispositions  is  substituted  for  the 
other.  By  the  second  codicil  she  does  not  augment  any  of  the  lega- 
cies. The  question  arises  upon  the  third  codicil.  The 
*  alterations,  that  took  place  between  the  execution  of  the  [*293] 
will  and  of  that  codicil,  are  material.  The  legacy  given 
by  the  will  is  not  given  to  any  of  these  persons  as  periona  desig- 
naia,  but  in  the  character  of  children  living  at  the  death  of  their 
mother,  in  case  at  that  time  they  should  sustain  that  character.  It 
is  therefore  only  to  such  persons  as  should  be  living  at  the  death  of 
Elizabeth  Bousfield ;  which  the  testatrix  supposed  would  be  poste- 
rior to  her  own.  It  is  necessary  to  consider,  what  would  have  been 
the  effect  of  this  legacy,  supposing  the  testatrix,  not  acting  upon  the 
circumstances,  that  happened,  had  permitted  the  will  to  remain  un- 
altered. I  am  willing  to  admit,  that  the  death  of  Elizabeth  Bous- 
field in  her  life  would  not  have  defeated  the  I^acy  to  the  children : 
though  it  was  prospective,  yet  it  would  have  vested  in  them ;  and 
the  share  of  one  of  them  dying  in  the  life  of  the  testatrix  would 
have  fallen  into  the  residue  as  lapsed ;  and  then  each  of  the  survi- 
vors could  have  taken  only  one  fourth.  Under  these  circumstances 
she  is  called  upon  to  make  a  fresh  disposition :  an  event  happened, 
that  would  have  had  the  effect  of  taking  away  the  full  benefit  of  the 
500/.  which  she  intended  these  children  to  have  among  them :  for 
each  would  have  taken  only  one  fourth  of  that  sum ;  and  she  sits 
down  to  consider  what  to  do  for  them.  Am  I  to  suppose,  she  forgot 
her  will  ?  It  is  impossible  not  to  suppose,  she  fully  contemplated 
the  situation  of  the  family,  and  the  operation  of  the  will  under  the 
circumstances,  that  happened.  After  having  in  the  former  part  of 
this  instrument,  where  she  meant  addition,  said  so,  she  is  supposed 
to  contemplate,  that  meaning  the  500/.  given  by  the  will  still  to  re- 
main a  l^cy,  one  fourth  having  lapsed,  she  gives  by  the  codicil  the 
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very  same  sum  to  the  three  children,  the  only  children  then  living ; 
though  they  with  one  other  had  been  the  children  living  at  the 
death  of  Elizabeth  Bousfield.  It  is  impossible  to  suppose,  she  could 
have  meant  any  thing  more  than  a  distribution  of  that  same  sum  in 
such  manner,  that  the  whole  might  be  enjoyed  by  the  three  chil- 
dren. It  must  not  be  forgot,  that  though  it  is  unequally  divided, 
each  takes  a  greater  interest,  than  if  she  had  permitted  the  will  to 
remain.  It  was  ingeniously  pressed  for  these  children  (and  we 
must  in  these  cases  resort  to  small  circumstances)  that  this  is  not  a 
case  of  augmentation  by  the  will,  but  by  a  codicil :  but  I  cannot 
think,  that  in  this  case  that  makes  any  difference.  The  presump- 
tion I  raise  is  from  this ;  that  in  the  very  same  instrument,  where 
she  did  mean  additional  bounty,  she  has  said  so ;  and  when  I  con- 
sider the  particular  circumstances  of  this  case,  they  are  fully  suffi- 
cient to  rebut  the  general  presumption. 
[  *294  ]  *I  agree  fully  with  Lord  Thurlow,  that  it  is  much  too 
late  to  contend,  that  stmpliciter  legacies  given  to  the  same 
person  by  two  instruments,  bearing  different  dates,  (for  that  I  must 
always  guard  it  with ;  and  I  hope  the  Ecclesiastical  Court  will  not 
go  on  to  prove  papers  without  date,)  shall  not  be  an  accumulation. 
Hooky  V.  Hatton  is  so  fully  gone  into  in  Ridges  v.  Morrison^  that 
it  is  not  necessary  to  state  it.  It  has  not  escaped  my  attention,  that 
in  one  of  the  codicils  in  that  case,  but  not  that,  upon  which  the 
question  arose,  the  testatrix  used  the  words  "over  and  above." 
James  v.  Semmings,  2  H.  Black,  213,  shows,  how  very  slight  circum- 
stances will  be  sufficient  to  rebut  the  presumption  the  law  makes. 
There  the  same  question  of  double  legacies  arose  in  a  Court  of  Law. 
By  the  will  an  annuity  of  10/.  was  giien  to  the  wife  Catherine 
Semmings,  payable  yearly.  By  the  codicil,  in  which  are  the  remark- 
able words  "  my  farther  will  is,"  the  same  annuity  is  given  out  of 
the  same  estate  to  the  same  person,  only  payable  quarterly  instead 
of  annually.  I  think,  a  great  deal  more  argument  arose  upon  that 
case  than  can  arise  upon  this ;  for  my  judgment  is,  that  there  is  in- 
ternal evidence  in  this  will  and  these  codicils,  that  the  testatrix  had 
in  contemplation  the  different  situation  of  the  family;  that  they 
could  not  take  the  whole  benefit  she  intended ;  and  she  sets  about 
making  another  disposition  more  beneficial  and  more  definite  than 
before.  Therefore  I  am  of  opinion,  she  meant  the  second  disposi- 
tion to  be  a  substitution  for  the  other.  The  word  "  the "  cannot 
weigh  in  this  case ;  for  the  testatrix  uses  that  word  as  to  all  the  orig- 
inal legacies. 

As  to  the  claim  of  the  fiunily  of  Hobbs,  I  cannot  get  over  the  case 
of  Denn  v.  Bagshaw,  6  Term.  Rep.  B.  R.  512,  and  some  before 
me.  The  words  are  "  in  case  the  said  Catherine  Hobbs  shall  hap- 
pen to  be  living  with  me  at  the  time  of  my  decease ;  but  not  other- 
wise." Non  constaty  that  some  other  person  did  not  come  to  live 
with  the  testatrix  in  the  same  capacity ;  which  I  see  by  the  codicil 
was  the  case ;  and  probably  that  person  had  the  very  legacy  intend- 
ed for  Catherine  Hobbs  in  the  event  described.    Therefore  upon 

VOL.  111.  19* 
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that  and  the  strong  words  *^  in  case  "  I  could  not  give  this  legacy : 
but  as  that  part  of  the  case  is  not  reported,  and  does  not  arise  be- 
fore me,  I  shall  take  no  notice  of  it. 

Fob  the  leading  rules  aa  to  what  testamentary  gifts  shall  be  deemed  accrnnu- 
lative,  and  in  what  cases  a  gill  by  a  subsequent  instrument  is  to  be  considered  as 
a  substitution  for,  and  ademption  of,  a  previous  bequest,  see,  cmte^  notes  2  and  3 
to  3lb^gri%e  V.  ThatAweU,  1  V.  464. 


BAYNHAM  v.  GUY'S  HOSPITAL.  [*295] 

[Rolls.— 1796,  Dec.  21.] 

RioHT  of  renewal  forfeited  by  the  laches  of  the  tenant  (a) 
The  Court  leans  against  a  construction  for  perpetual  renewal,  unless  clearly  in- 
tended, [p.  295.] 
A  legal  instrument  is  not  to  be  construed  by  the  acts  of  the  parties,  (b)  [p.  295.] 

Bt  indenture,  dated  the  10th  of  May,  1725,  the  Marquis  of  Car- 
narvon in  consideration  of  319/.  lOs.  demised  to  Thomas  Landon, 
his  executors,!  administrators  and  assigns,  certain  premises  situate  in 
Stretton  in  the  county  of  Hereford ;  to  hold  unto  Landon,  his  ex- 
ecutors, &c.  for  99  years,  if  Thomas  Landon  the  younger,  Mary 
Landon  the  younger,  son  and  daughter  of  the  said  Thomas  Lan- 
don by  Mary  his  wife,  and  Richard  Eikley,  or  any  or  either  of  them, 
should  so  long  live,  under  the  yearly  rent  of  10/.  That  indenture 
contained  the  following  covenant : 

<'  And  the  said  Lord  Carnarvon  for  the  considerations  aforesaid 
and  for  the  better  encouragement  of  husbandry  and  improvement  of 
the  said  lands  and  premises  doth  for  himself  his  heirs  and  assigns 
covenant  promise  and  agree  to  and  with  the  said  Thomas  Landon 
his  executors  and  administrators  that  he  the  said  Lord  Carnarvon 
his  heirs  and  assigns  shall  and  will  from  time  to  time  and  at  all  times 
hereafter  at  the  request  costs  and  charges  in  the  law  of  the  said 

'  (a)  But  Equity  will  relieve,  if  the  lessee  has  lost  his  right  by  the  fraud  of  the 
lessor,  or  accident  on  huB  own  part  1  Maddock,  Ch.  40,  41 ;  Lmnon  v.  Mqtper^ 
2  Sch.  &,  Lefr.  689,  Appendix. 

(6)  It  seems  questionable  whether  this  nrinciple  can  be  maintained ;  though  it 
is  sustained  by  the  emphatic  language  or  Mansfield,  C.  J.  in  Imdden  v.  May,  7 
East,  237,  who  savs,  in  allusion  to  Cookt  v.  Booth,  Cowp.  819,  ^'we  think  that 
was  the  first  time  that  the  acts  of  the  parties  to  a  deed  were  ever  made  use  of  in  a 
Court  of  Law  to  assist  the  construction  of  that  deed.**  But  it  has  been  declared  in 
Massachusetts  that,  where  a  deed,  conve3ring  land,  is  of  doubtful  construction  as  to 
the  boundaries,  the  construction  given  by  the  parties  themselves,  as  shown  by  their 
acts  and  admissions,  is  deemed  to  be  the  true  one,  unless  the  contrary  be  clearly 
shown.  Stone  v.  Clark,  1  Metcalf,  378.  And  this  principle  seems  to  have  the 
sanction  of  a  writer  of  the  highest  authority  in  the  Law  of  Evidence.  Greenleaf, 
Evidence,  §  293 ;  Cambridge  v.  Lexington,  17  Pick.  222 ;  Phil.  &  Am.  on  Ev.  747, 
note  (1);  2  Starkie,  Evidence,  928,  note,  (5th  Amer.  ed.);  Fanwr  v.  StadqpoU,  6 
GreenL  154.    But  seofoff,  p.  696,  Hovenden,  note  to  EaUm  v.  I^fon. 


295  BATNHAH  V.  OUT's    HOSPITAL.  [1796. 

Thomas  Landon  his  executors  or  administrators  when  and  as  often 
and  within  two  years  to  be  computed  from  the  day  next  after  the 
death  of  the  first  or  any  or  either  of  the  life  or  lives  by  which  the 
said  premises  are  shall  or  may  be  held  and  enjoyed  shall  happen  to 
die  renew  and  make  a  new  lease  or  leases  to  him  the  said  Thomas 
Landon  his  executors  or  administrators  or  any  or  either  of  them  of  the 
said  messuages  or  tenements  lands  and  premises  herein  before  demised 
to  commence  from  the  expiration  of  these  presents  and  at  and  under 
the  yearly  rents  and  covenants  hereinbefore  reserved  for  one  life-or 
99  years^  determinable  upon  such  life  the  said  Thomas  Landon  his 
executors  or  administrators  paying  or  allowing  for  a  fine  income  or 
consideration  for  every  such  life  to  be  added  the  sum  of  53/.  5s.  of 
lawful  money  and  so  as  often  and  in  course  one  after  the  other  as 
any  of  the  life  or  lives  in  being  or  any  future  life  or  lives  shall  as 
before  agreed  to  be  renewed  die  or  depart  this  life  Provided  such 
fine  or  fines  be  paid  or  tendered  to  be  paid  unto  the  said  Lord  Car- 
narvon his  heirs  or  assigns  within  two  years  to  be  computed  from 
the  day  next  and  immediately  after  the  death  or  decease  of  any  or 
either  of  the  life  or  lives  thentofore  in  being  and  so  dying  as  aforesaid 
and  as  often  as  one  life  or  lives  whereby  the  said  demised 
[*296]  premises  ^^  shall  be  held  and  enjoyed  shall  die  or  depart 
this  life  Provided  always  and  further  it  is  agreed  upon  by 
and  between  the  said  parties  to  these  presents  and  it  is  the  true  intent 
and  meaning  hereof  and  of  the  parties  hereunto  that  if  upc«i  or  after 
the  death  of  any  of  the  life  or  lives  hereinbefore  named  the  said 
Thomas  Landon  his  executors  or  administrators  shall  refuse  or  neglect 
to  renew  the  said  lease  or  make  application  therein  or  to  act  in  and 
name  one  other  life  or  lives  in  the  place  and  stead  of  any  life  or  lives 
dying  over  and  above  and  more  than  the  time  and  space  of  two  years 
as  aforesaid  and  thereby  also  neglect  or  refuse  tender  of  such  new 
lease  and  to  pay  unto  or  tender  to  or  for  the  use  of  the  said  Lord 
Carnarvon  his  heirs  or  assigns  the  sum  of  5SL  bs,  of  lawful  money 
for  a  fine  for  such  life  or  consideration  for  every  life  to  be  hereafter 
added  at  or  in  the  church  porch  of  the  parish  church  of  Stretton 
aforesaid  and  thereof  give  ten  days  notice  in  writing  unto  the  said 
Lord  Carnarvon  Jhis  heirs  or  assigns  or  agents  for  the  time  being  of 
such  his  or  their  intention  and  tender  then  this  indenture  of  lease 
and  every  article  clause  and  thing  herein  contained  shall  cease  deter- 
mine and  be  utterly  void  and  of  none  effect." 

After  the  execution  of  the  lease  Lord  Carnarvon  conveyed  the 
demised  premises  in  fee-simple  to  the  president  and  governors  of 
Guy's  Hospital,  subject  to  the  lease;  and  soon  afterwards  died. 
Thomas  Landon,  the  lessee,  enjoyed  the  estate  under  the  lease  till 
his  death  about  the  year  1731 ;  and  by  his  will,  dated  the  11th  of 
April,  1731,  he  gave  it  to  his  son  and  daughter,  Thomas  and  Mary 
Landon,  to  be  equally  divided  between  them.  Thomas  Landon,  the 
son,  died  many  years  ago  unmarried.  Mary  Landon,  his  sister,  mar- 
ried George  Baynham,  and  died  in  1775 ;  leaving  her  husband  and 
Anthony  and  Lucy  Baynham,  their  children,  surviving.      Anthony 
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Baynham  obtained  letters  of  administration  to  his  father,  and  died. 
Richard  Eikley,  the  surviving  life  in  tlie  lease,  died  on  the  3d  of 
October,  1785.  Lucy  Baynham  obtained  letters  of  administration 
with  the  will  annexed  to  Thomas  Land<m,  the  elder.  She  also  ob- 
tained administration  to  Thomas  Landon,  the  son,  and  to  her  mother 
Mary  Baynham  and  administration  de  bonu  turn  to  her  father  George 
Baynham. 

No  application  having  been  made  for  renewal  of  the  lease  previ- 
ous to  August,  1786,  and  no  step  having  been  taken  in  consequence 
of  that  neglect,  Lucy  Baynham  caused  a  written  notice 
according  *  to  the  provisions  of  the  lease,  dated  the  [*  297] 
4th  of  August,  1786,  to  attend  in  the  church  porch  for 
that  purpose  on  the  21st  to  be  fixed  on  the  door  of  the  church 
of  Stretton.  She  also  caused  a  copy  of  the  notice  to  be  served 
upon  the  agent  for  the  Hospital ;  who  upon  the  death  of  Eikley  pro- 
cured the  tenants  to  attorn,  and  received  the  rents  and  profiU  of  the 
premises. 

Lucy  Baynham  attended  according  to  the  notice :  but  no  person 
attending  for  the  Hospital,  and  her  applications  for  renewal  being 
rejected,  she  filed  the  bill,  praying,  that  the  Defendants  should  be 
decreed  to  grant  a  new  lease  upon  payment  of  such' fine  and  upon 
such  terms  as  to  the  Court  should  seem  just  and  reasonable. 

Mr.  Graham  and  Mr.  Short,  for  the  Plaintiff.  The  decisions  by 
the  House  of  Lords  upon  the  late  cases  from  Ireland  seem  to  in- 
cline against  the  renewal  of  these  leases:  Vipon  v.  Rowky,  1774  ; 
Kam  V.  HamiUm,  1776 ;  Baieman  v.  Murray,  1779 ;  but  in  this 
case  the  Plaintifi*  is  entitled  by  express  words  to  renewal,  whenever 
any  life  or  lives  siiall  drop  ;  and  the  delay  arises  from  poverty.  In 
Lard  Ross  v.  fVorsop,  4  Bro.  P.  C.  411,  and  Rawsiome  v.  Bentley, 
4  Bro.  C.  C.  415,  a  renewal  was  decreed.  Where  one  part  of  a 
covenant  is  in  opposition  to  another,  and  they  cannot  be  reconciled, 
upon  the  principle  of  the  construction  of  deeds  the  former  ought  to 
stand,  and  the  latter  to  be  rejected. 

Mr.  Lloyd  and  Mr.  Stanley,  for  the  Defendants,  were  stopped  by 
the  Court. 

Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  I  shall 
lay  the  Irish  cases  out  of  the  question.  They  went  upon  what  Lord 
Lifibrd  calls  a  local  equity.  They  had  gone  on  upon  the  idea,  that 
'  a  renewal  might  be  claimed  at  any  distance  of  time.  Lord  Thur- 
low  upon  the  appeal  to  the  House  of  Lords  in  Bateman  v.  Murray 
disavowed  that ;  and  said,  he  could  not  sitting  here  administer  an 
equity,  which  did  not  arise  upon  the  case ;  and  the  decree  made  in 
Ireland  was  reversed ;  upon  which  an  act  of  Parliament  was  pro- 
cured in  Irebind  to  put  an  end  to  it.  You  will  see  a  very  elaborate 
judgment  of  Lord  Lifibrd's  in  Vernon  and  Scriven's  Reports  (1). 

I  strongly  protest  against  the  argument  used  by  the  learned  Judges 
in  Cooke  v.  Booth,  Cowp.  819,  as  to  construing  a  legal  instrument 

(1)  Boyle  V.  Lafsaghi,  and  Magrath  v.  Lord  Mutkerry,  Vernon  and  Scriven'a 
Repeats,  135^  16&  « 
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by  the  equivocal  acts  of  the  parties  and  their  understanding  upon  it ; 
which  I  will  never  allow  to  affect  my  mind.  That  case  was  sent  to 
law  by  Lord  Bathurst.  The  learned  Judges  thought  fit  to  return  an 
answer  to  the  Chancellor,  that  the  l^;al  effect  was  a  perpetual  re- 
newal, upon  the  ground,  that  by  voluntary  acts,  which  the  parties 
might  or  might  not  have  done,  the  parties  themselves  had  put  a  con- 
struction upon  it  (1).  Mr.  Justice  Willes  stated  that  as  his  only 
ground.  Lord  Mansfield  made  it  his  chief  ground :  but  that  ground 
was  disapproved  by  Lord  Thurlow;  and  is,  I  think,  totally  un- 
founded. I  never  will  construe  a  covenant  so'.  I  never  was  more 
amazed ;  and  Mr.  Justice  Wilson  who  argued  it  with  me,  was  as- 
tonished at  it.  When  it  came  back.  Lord  Bathurst  not  h&ving 
retained  the  Great  Seal  long  enough  for  it  to  come  again  before 
him,  it  came  before  Lord  Thurlow ;  who  said,  that  sitting  as  Chan- 
cellor when  he  asked  the  opinion  of  a  Court  of  Law,  whatever  his 
own  opinion  might  be,  he  was  bound  by  that  of  the  Court  of  Law ; 
therefore  he  decreed  a  renewal ;  but  said,  he  should  be  very  glad, 
if  Mr.  Booth  would  carry  it  to  a  superior  tribunal.  We  had  a  con- 
sultation ;  and  I  wrote  to  Mr.  Booth  upon  it :  but  he  being  only  . 
tenant  for  life,  refused  to  appeal.  There  stands  the  case  of  Cooke 
V.  Booth.  I  see,  I  have  put  a  note  to  that  case,  referring  to  Tritton 
v.  Foot€y  2  Bro.  C.  C.  636 ;  which  is  a  positive  determinatioi}  against 
the  claim  (2).  I  collect  therefore  from  these  cases  this ;  that  the 
Courts,  in  England  at  least,  lean  against  construing  a  covenant  to 
be  for  a  perpetual  renewal,  unless  it  is  perfecdy  clear,  that  the  cove- 
nant does  mean  it.  Fumival  v.  Cretr,  3  Atk.  83,  which  is  relied  on 
in  Cooke  v.  Booth,  had  clear  words  for  a  perpetual  renewal ;  which 
made  it  impossible  to  construe  it  otherwise. 

In  this  case  how  could  it  be  upon  the  death  of  the  first  life  at 
"  the  expiration  of  these  presents  ?"  Those  are  extraordinary  words. 
The  construction  for  the  Plaintiff  is,  that  the  lessor  will  renew, 
whenever  any  life  or  lives  shall  drop ;  that  it  does  not  say,  that  if 
they  come  at  the  end  of  the  third  life,  they  may  not  have  a  renewal. 
I  admit  it  upon  that  clause :  but  see  the  proviso,  that  follows ;  that 

if  upon  or  after  the  death  of  any  of  the  life  or  lives,  the 
[*  299]     said  Thomas  ^Landon,  his  executors,  &c.  shall  refuse  or 

neglect  to  renew,  &c.  Whatever  doubt  there  may  be 
upon  the  first  part,  there  can  be  none  upon  this  clause ;  unless  it  is 
argued,  that  Lord  Carnarvon  not  taking  advantage  of  it  proves,  that 
he  did  not  understand  it  so :  but  I  lay  out  of  the  case  the  conduct 
of  the  party  not  availing  himself  of  that  clause.  I  cannot  argue, 
as  the  Court  of  King's  Bench  did  in  Cooke  v.  Booth ;  and  am  clear- 
ly of  opinion,  the  lessee  has  not  entided  himself  to  the  benefit  of 
the  covenant ;  and  they  might,  if  they  pleased,  have  ejected  him 
for  not  applying,  when  the  first  life  dropped.     Therefore  the  right 
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See  Bridges  v.  HUchcock,  1  Bro.  P.  C.  522. 
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of  renewal  is  forfeited ;  the  Plaintiff  has  no  claim  here ;  and  the 
bill  must  be  dismissed  (1).         

1.  A  covEifAiiT  for  renewal  of  such  a  nature  as  would  virtually  lead  to  a  grant 
in  perpetuity,  will  never  be  enforced  in  Equity,  where  no  sufficient  consideration 
for  such  a  ffrant  appears,  and  where  the  parties  have  not  expressed  themselves  in 
language  devoid  or  all  ambiguity.    See,  ante,  note  4  to  Taylor  v.  Stibbari^  2  V. 


2.  The  principal  case  was  considered  as  one  clear  of  all  shadow  of  doubt  in 
MaxtoeU  v.  fTard,  1  M'CleL  46a 

3.  The  (Hdwnj  ascribed  in  the  report  of  the  present  case  to  Lord  Thurlow,  that, 
"  when  he  asked  the  opinion  of  a  Court  of  Law,  he  felt  bound  by  it,  whatever  his 
own  omnion  might  be,"  has  not  been  acquiesced  in.  Lord  iUdon,  and  Chief 
Baron  Kichards,  held  it  to  be  clear,  that  a  Court  of  Equity,  though  it  may  think  fit 
to  direct  a  case  to  a  Court  of  Law,  is  not  bound  by  the  certificate  of  the  Court  of 
Law.    Prtbble  v.  Bogkurd,  1  Swanst  323;  MaxwtU  v.  Wctrd,  11  Price,  18. 


HALES  V.  MARGERUM. 
[Rolls.— 1796,  Dec.  23.] 

Testator  gave  1000/.  stock  to  a  married  woman  for  her  separate  use,  and  when- 
ever she  should  die,  to  be  absolutely  in  her  own  power  to  diBpose  of  by  will  or 
writing  purporting  to  be  her  will  to  any  person  or  persons,  purpose  or  purposes, 
she  should  think  proper:  but,  in  case  or  failure  or  any  such  disposition  or  ap- 
pointment, to  ffo  over:  this  is  not  a  power,  but  an  absolute  gifl,  qualified  only 
to  exclude  the  nusband  upon  the  death  of  his  wife:  therefore  it  passed  by  gen- 
eral words  in  her  will  (a) 

Samuel  Rutti:r  by  his  will  gave  to  his  executors  1000/.  Consoli- 
dated Bank  Annuities  upon  trust  '^  for  the  sole  use  and  benefit  of  my 
daughter  Elizabeth  Tichborne,  the  same  not  to  be  subject  to  the 
debts,  incumbrances  or  control  or  engagements,  of  her  husband  Rob- 
ert Tichborne^  or  any  other  husband  she  may  hereafter  be  married 
to ;  and  all  interests  and  dividends,  which  shall  become  due  and 
payable  for  the  same  after  ipy  decease,  shall  be  paid  to  her  for  her 
own  separate  use  and  benefit  only  ;  and  her  own  receipt  notwith- 
standing her  coverture  shaU  be  to  them  or  either  of  them  a  suflliGient 
discharge  during  her  life ;  and  whenever  she  shall  happen  to  die, 
the  said  1000/.  Annuity  Stock  shall  be  absolutely  in  her  own  power 
to  dispose  of  by  her  last  will  and  testament  or  any  deed  or  writing 
purporting  her  last  will  and  testament  to  any  person  or  persons  or  to 

(1)  Bayly  V.  Th/R  CorpmtUion  of  LeomiruUr,  3  Bro.  C.  C.  529,  atiie,  voL  L  476, 
and  the  re^rences  in  the  note. 

(a)  As  to  the  execution  of  a  power,  see  anle,  note  (h)  to  SUmdm  v.  Sianden^  2 
V.  589.  In  the  present  case  the  absolute  property  being  given,  the  power  be- 
comes nugatory,  and  is  construed  to  be  nothing  more  than  an  anxious  expression 
by  the  donor,  that  she  may  have  an  uncontroUed  power  of  disposing  of  the  proper- 
ty. 2  Story,  Eq.  Jur.  1394,  and  cases  cited.  Srmlh  v.  Belly  6  Peters,  68 ;  Mr. 
Chancellor  Kent  has  critically  reviewed  the  authorities  in  his  learned  opinion  in 
the  case  of  MttkodiH  EpUa^  Ckwrch  v.  JaquUf  3  Johns.  Ch.  86-114. 
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any  purpose  or  purposes,  she  shall  think  proper ;  her  being  under 
coverture  at  the  time  of  her  death  or  any  other  restriction  or  pre- 
tence to  the  contrary  in  any  manner  notwithstanding:  but  in  case 
of  failure  of  any  such  disposition  or  appointment  then  and  in  such 
case  tlie  said  1000/.  stock  shall  devolve  to  and  become  the  right  and 
property  of  my  grand-daughter  Elizabeth  Tichbome,  to  be  paid  or 
assigned  and  transferred  to  her  so  soon  after  the  decease  of  her 
mother  as  the  same  can  conveniently  be  done." 

Elizabeth  Tichborne,  the  grand-daughter  of  the  testator,  married 
William  Everest ;  and  she  died  in  the  life  of  her  mother, 
[  ♦300]  the  daughter  ♦  of  the  testator ;  who  by  her  wiD  after  giving 
some  legacies  proceeded  thus :  '^  All  my  freehold  messuages, 
lands,  woods;  and  hereditaments,  and  also  all  my  stocks,  funds,  mon- 
eys and  securities,  and  all  other  my  real  and  personal  estate  and  ef- 
fects whatsoever  I  give,  devise  and  bequeath,  the  same  respectively 
unto  and  to  the  use  of  Samuel  Margerum,"  his  heirs,  executors,  ad- 
ministrators and  assigns,  respectively  upon  trust  for  the  benefit  of 
such  of  her  three  grandchildren,  Elizabeth,  Frances,  and  Robert 
Everest,  as  shall  live  to  attain  the  age  of  twenty-one,  as  tenants  in 
common,  and  to  their,  her,  or  his  heirs,  executors,  administrators  and 
assigns,  respectively ;  the  issue  of  any  dying  under  twenty-one  to 
take  the  share  of  the  deceased  parents ;  with  survivorship  upon  the 
death  of  any,  and  a  limitation  over  upon  the  death  of  all,  her  said 
grand-children,  under  age  without  leaving  issue. 

Elizabeth  Everest  married  Charles  Hales. 

The  object  of  the  bill  was  to  have  the  benefit  of  the  disposition 
made  by  the  will  of  Elizabeth  Tichborne ;  and  the  question  made 
at  the  bar  was,  whether  she  had  by  her  will  executed,  the  power  of 
appointment  over  the  1000/.  stock  bequeathed  by  the  will  of  Sam- 
uel Rutter. 

The  cases  cited  were  Sir  Edward.  Ckre^s  Case,  6  Co.  17.  &.  Ex 
parte  Caswell^  1  Atk.  559.  Andrews  v.  Unmoty  2  Bro.  C.  C.  297. 
Buckland  v.  JBarton,  2  Hen.  Black.  136,  and  Standen  v.  Standen, 
(ante,  Vol.  II.  589.) 

Master  of  the  Rolls.  [Sir  Richard  Pepper  Arden].  I  sus- 
pended my  opinion  in  this  cause  with  some  expectation  of  the  final 
determination  of  Standen  v.  Standen ;  which  is  gone  to  the  House 
of  Lords  (1). 

I  have  no  difficulty  upon  this  case ;  for  it  is  stronger  than  even 
Standen  v.  Standen ;  and  I  am  clearly  of  opinion,  that  under  the 
words  of  the  will  this  sum  of  1000/.  Bank  Annuities  was  to  aU  in- 
tents and  purposes  the  absolute  property  of  this  married  woman,  as 
fully  as  any  married  woman  can  enjoy  an  absolute  gift,  and  merely 
qualified  in  respect  of  her  situation  as  a  married  woman,  lest  upon 
her  death  it  should  go  to  her  husband.  Upon  that  ground  it  is  out 
of  all  the  cases  ;  Andrews  v.  Emmot,  Buckland  v.  Barton,  and  Stan- 

(1)  The  decree  in  Standen  v.  Standen  has  heen  since  affirmed,  6  Bra  P.  C.  193. 
See  the  note,  anU,  vol.  ii.  594. 
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den  V.  St€mden.  The  question  is,  whether  she  had  a  mere  power 
and  whether  the  general  words,  she  has  used  in  her  will,  are 
an  execution  of  that  power,  and  are  sufficient  to  show,  the 
testatrix  intended  to  comprehend  the  subject.  Andrews  v.  Emn 
mot  is  a  leacting  case  upon  this  point;  and  has  perfectly  and 
clearly  established,  that  to  execute  a  power  there  must  be  a  direct  re- 
ference to  it,  or  a  clear  reference  to  the  subject,  or  something  upon 
the  face  of  the  will,  or  independent  of  it  some  circumstance,  which 
shows,  the  testator  could  not  have  made  that  disposition  without 
having  intended  to  comprehend  the  subject  of  his  power.  In  Stan* 
den  V.  Standen  that  case  is  fully  commented  upon  by  the  Lord 
Chancellor.  The  will  contained  only  general  words  ;  and  the  ques- 
tion was,  whether  they  would  comprehend  a  sum  of  money,  origi- 
nally the  wife's,  which  the  husband,  in  case  he  should  die  without 
children,  had  power  to  dispose  of,  but  not  if  he  should  have  chil- 
dren. When  the  testator  made  his  will,  his  wife  was  alive,  and  the 
circumstances  might  or  m^ht  not  change.  At  his  death  his  circum- 
stances were  so  much  reduced,  that  without  the  sum,  over  which 
he  had  that  contingent  power,  there  was  not  sufficient  to  pay  the 
legacies.  Lord  Kenyon  very  properly  refused  to  go  into  that  evi- 
dence. The  Lord  Chancellor  says,  nan  constat,  what  was  his  situa- 
tion, when  he  made  the  will.  Therefore  in  that  case  both  Lord 
Kenybn  and  the  Lord  Chancellor  were  of  opinion,  that  his  estate 
could  not  be  held  fairly  to  comprehend  the  sum,  over  which  he  had 
that  power  of  disposition. 

Upon  full  consideration  of  this  case,  and  fully  agreeing  with  what 
is  laid  down  in  Andrews  v.  Emmot  and  Buckland  v.  Barton,  I  am 
of  opinion,  his  is  not  a  mere  power  to  dispose,  but  an  absolute 
gift,  qualified  only  as  to  her  situation  as  a  married  woman,  and  to 
prevent  the  husband  from  taking  as  administrator  in  case  of  her 
death.  If  t|ie  interests  of  married  women  are  criticised,  as  this  has 
been,  I  do  not  know,  how  property  could  be  given  to  a  married 
woman :  it  would  be  all  power.  When  this  testatrix  gives  all  her 
stock  and  all  her  real  estate,  she  does  mean  to  include  this  sum. 
It  must  be  included  under  the  word  "  my ;  "  being  an  absolute  in- 
terest in  her.  I  do  not  now  want  the  authority  of  Standen  v.  Stan* 
den ;  though  I  do  not  quarrel  with  it. 

With  respect  to  the  execution  of  powers,  see,  ante,  notes  1  and  8  to  BvU  v. 
VarAf,  1  V.  270,  note  4  to  Standen  v.  Standen,  2  V.  589,  and  note  5  to  Blake  v. 
Bw£ury,  1  V.  194. 
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[Rolls.— 1796,  Dec.  19,  21 ;  1797,  Jan.  24.] 

Devise  in  fee  and  bequest  of  personal  estate  to  A. ;  and,  in  case  of  his  death  un- 
der twenty-one  without  leaving  issue,  to  B.  Codicil  affirming  the  will  in  all 
respects  except  by  directing,  that  A.  shall  not  be  entitled  till  twenty-five :  A. 
dying  between  the  ages  of  twenty-one  and  twenty-five  without  issue,  B.  has  no 
title,  (a) 

Edward  Crocklet  devised  certain  real  estates  in  the  county  of 
Norfolk  to  his  grand-son  Edward  Sackville  Turner  and  his  heirs  and 
assigns  for  ever  ;  but  in  case  his  said  grand-son  shall  depart  this  life 
before  he  attains  his  age  of  twenty-one  years  and  without  issue  of 
his  body  lawfully  begotten,  then  he  gave  and  devised  the  said  mes- 
suages, lands,  &c.  to  his  grand-daughter,  to  hold  for  her  natural  life ; 
and  after  her  decease  to  the  heirs  of  her  body,  as  tenants  in  com- 
mon and  not  as  joint-tenants :  but  in  case  both  his  said  grand-chil- 
dren shall  depart  this  life,  before  they  attain  twenty-one  as  aforesaid, 
and  without  leaving  issue  of  their  bodies  lawfully  begotten,  then  it 
was  directed  that  the  said  premises  should  be  sold,  and  the  produce 
should  be  given  to  certain  persons.  The  testator  then  directed  his 
executors  to  collect  all  his  personal  estate,  and  turn  it  into  money, 
and  dispose  of  the  produce  in  paying  his  debts  and  legacies,  and  to 
pay  the  surplus  into  the  hands  of  Lord  Comwallis  in  trust  to  receive 
such  moneys  and  to  place  the  same  out  at  interest  upon  public  or 
private  security  as  he  thinks  fit,  until  his  said  grand-son  shall  attain 
the  age  of  twenty-one  ;  and  that  the  interest  arising  therefrom,  to- 
gether with  the  rents  and  profits  of  the  estates,  which  his  grand-son 
shall  be  entitled  to  by  the  will  or  otherwise,  shall  be  applied  in  the 
maintenance  and  education  of  his  said  grand-son,  till  he  shall  attain 
the  age  of  twenty-one  ;  and  when  and  as  soon  as  he  shall  attain  the 
age  of  twenty-one,  then  upon  trust  to  call  in  all  such  sums  of  money 
and  pay  the  same,  together  with  the  interest  due  to  his  said  grand- 
son ;  which  the  testator  thereby  gave  and  bequeathed  to  him  as  and 
for  his  sole  right  and  property  :  but  in  case  he  shall  depart  this  life 
before  he  attaii^s  twenty-one  without  leaving  issue  of  his  body,  then 
the  testator  gave  the  whole  principal  and  the  interest,  that  should  be 
due,  to  his  said  grand-daughter,  if  and  when  she  shall  attain  twenty- 
one,  as  and  for  her  sole  right  and  property :  but  in  case  she  shall 
depart  this  life  before  twenty-one  without  leaving  issue  lawfully  be- 
gotten of  her  body,  then  he  gave  it  over.  » 

By  a  codicil  the  testator  confirmed  every  part  of  his  will  and  all 
and  every  the  limitations,  uses,  trusts,  gifts,  conditions,  legacies,  be- 

(a)  Where  the  testator,  in  the  disposition  of  his  property,  overlooks  a  particular 
event,  which,  had  it  occurred  to  him,  he  would  in  all  probability  have  provided 
against,  Uie  Court  will  not  rectify  the  omission  by  implying  or  inserting  the  ne- 
cessary clause,  conceiving  it  would  be  too  much  like  making  a  will  for  the  tes- 
tator, rather  Uian  construmg  that  already  made.  2  Roper,  Legacies,  by  White, 
3^  326,  ch.  21,  §  9,  where  the  authorities  in  support  of  this  principle  are  collect- 
ed and  arranged. 
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quests,  directions  and  appointments,  as  to  his  real  and  personal  estate, 
save  and  except  such  devises,  uses,  directions  and  bequests,  as  are 
hereinafter  by  him  revoked,  altered  or  made  void  ;  and 
reciting,  *  that  by  his  will  he  had  given  to  his  grandson  [*  303] 
Edward  Sackville  Turner  all  those  messuages,  lands,  tene- 
ments, &c.  he  declares  his  will  and  mind  to  be,  and  he  orders  and 
directs,  that  his  said  grandson  Edwkrd  SackviUe  Turner  shall  not  by 
virtue  of  his  said  will  be  entitled  to  or  come  into  possession  of  the 
said  hereditaments  or  premises,  till  he  shall  have  attained  his  age  of 
twenty-five  years  ;  and  that  his  executors  shall  receive  the  profits  of 
his  said  estates  till  that  time,  in  case'  his  grandson  shall  so  long  live, 
and  after  paying  an  annuity  to  the  testator's  wife  pay  the  residue  to 
his  said  grandson  in  equal  half-yearly  payments,  till  he  attains  the 
age  of  twenty-five  years ;  and  reciting  the  disposition  of  the  per- 
sonal estate  by  the  will  the  testator  orders  and  directs,  that  such  in- 
terest and  principal  shall  not  be  paid  to  his  said  grandson  and  become 
his  sole  right  and  property,  until  he  attains  the  age  of  twenty-five 
years. 

Edward  Sackville  Turner  attained  the  age  of  twenty-one,  but 
died  under  twenty-five  without  leaving  issue.  The  bill  was  filed 
by  the  grand-daughter  and  her  husband,  claiming  under  the  limita- 
tion over. 

Daintry  v.  Daintry,  6  Term  Rep.  B.  R.  307,  was  cited. 

Dec.  2l8t,  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  The  Plaintifi*  argues  against  the  words  of  the  will ;  which 
give  it  to  her,  in  case  the  grandson  shall  die,  before  he  attains  the 
age  of  twenty-one  without  issue.  The  codicil  confirms  every  part 
of  the  will,  except  that  as  to  the  grandson  it  alters  the  age  of  twenty- 
one  to  twenty-five.  It  leaves  all  the  other  words  to  operate.  There- 
fore unless  they  will  have  a  case  made,  I  shall  dismiss  the  bill.  It  is 
a  mere  question  of  law  ^pon  a  very  obscure  will  and  codicil ;  there- 
fore I  canvass  every  word  to  see,  what  vested  interests  there  are, 
and  what  executory  devises  and  upon  what  contingencies.  Upon 
the  first  part  of  the  will  as  to  the  real  estate,  there  is  no  doubt, 
Edward  Sackville  Turner  took  a  vested  interest  transmissible,  subject 
only  to  the  contingency  of  going  over  upon  His  death  before  twenty- 
one  without  leaving  issue.  As  to  the  personal  estate  perhaps  there 
may  be  some  doubt,  whether  he  had  any  vested  interest  in  that,  till 
he  should  attain  the  age  of  twenty-one.  It  is  not  so  clearly  vested 
in  the  mean  time ;  and  "  when  "  may  possibly  be  construed  as  a 
word  of  condition.  But  it  is  given  over  only  upon  the  contingency 
of  his  dying  before  twenty-one  without  leaving  issue.  It  is  true, 
the  testator  has  by  the  codicil  suspended  the  possession,  and  perhaps 
taken  away  the  vested  interest :  but  the  Plaintiflf  can  only 
claim  in  that  event  of  his  dying  *  under  twenty-one  with-  [*  304] 
out  leaving  issue.  He  forgot  to  say,  that  if  the  grandson 
dies  before  the  age  of  twenty-five  without  leaving  issue,  then  it  shall 
go  over.  Therefore  I  am  of  opinion,  the  Plaintiff  has  no  interest. 
But  it  is  a  very  doubtful  point.     I  think,  the  doubt  is,  whether  the 
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testator  died  intestate  as  to  that.  This  codicil  cannot  be  construed 
to  contain  all  those  words.  I  cannot  carry  the  will  into  execution 
upon  the  bill  of  this  Plaintiff.  At  present  I  am  inclined  to  dismiss 
the  bill.  Let  it  stand  till  the  next  Term  to  consider,  whether  they 
will  have  a  case  made.  If  I  hear  no  more  of  it,  the  bill  must  be 
dismissed. 

The  Plaintiff  declined  going  to  law. 

Master  of  the  Rolls.  I  am  of  the  same  opinion  as  I  was  be- 
fore. The  question  is,  whether  the  codicil  has  given  the  Plaintiff 
any  interest  in  the  event,  that  has  happened.  I  am  ready  to  de- 
clare, that  nothing  is  given  to  her  but  upon  the  contingency  of  Ed- 
ward Sackville  Turner's  dying  under  twenty-one  without  leaving 
issue ;  therefore  I  am  not  caUed  upon  to  declare  more  than  that. 
The  will  gives  it  to  her  upon  a  contingency,  which  has  not  hap- 
pened. The  codicil  postpones  either  the  vesting  or  the  possesion, 
(I  do  not  care  which,)  as  to  the  grandson  till  the  age  of  twenty-five. 
I  do  no  more  than  dismiss  this  bill ;  leaving  the  executors  of  Edward 
Sackville  Turner,  the  parties,  who  claim  under  his  will,  or  the  next 
of  kin  of  the  ori^anal  testator,  to  make  such  questions,  as  they  may 
think  fit.  I  only  determine,  that  this  Plaintiff  takes  no  interest 
whatsoever  (1).  

The  context  of  a  will  may  show,  that  the  word  "when"  is  to  be  applied  to  the 
possession  only,  not  to  the  vesting  of  legacy.  Branttrom  v.  WUkinBon^  7  Ves. 
422;  Lane  v.  Goudge,  9  Ves.  230;  LambeH  v.  Parker,  Coop.  145.  But,  to  justify 
this  construction,  there  must  be  circumstances,  or  other  expressions  in  the  wifi 
showing  such  to  have  been  the  testator's  intent ;  for  the  word  "  when,"  standing 
by  itself,  unqualified  and  unexplained,  is  a  word  of  condition,  denoting  the  time 
at  which  the  gift  is  to  commence.  Hanson  v.  Graham^  6  Ves.  243 ;  Ltakt  v.  i2o6- 
tiuon,  2  Meriv.  286.  The  absolute  gift  of  the  intermediate  interest  would  denote 
a  clear  intention  tliat  the  legacy  should  vest  Hanton  v.  Chraham,  6  Ves.  250. 
The  word  "then,"  in  a  limitation  of  estates,  usually  is  not  an  adverb  of  time,  but 
of  relation  to  some  conditional  antecedent  Dormer  v.  Beau/derk,  2  AtL  310 ; 
Beeves  v.  Brymer,  4  Ves.  698 ;  Pinbwy  v.  EOdns,  1  P.  Wms.  564 ;  B^  v. 
Benaley,  1  Brown,  190. 


HALE,  Ex  parte. 
[1797,  Feb.  4.] 


Acceptor  becoming  bankrupt,  the  petitioner  having  indorsed  before  the  bank- 
ruptcy took  up  the  bill :  he  may  prove ;  but  cannot  set  off  a  debt  due  from  him 
to  the  estate. 

The  acceptor  of  a  bill  of  exchange  for  2002.,  indorsed  by  the  pe- 
titioner, becoming  a  bankrupt,  the  petitioner  was  obliged  to  take  it 
up ;  and  being  indebted  to  the  bankrupt's  estate  to  the  amount  of 
90/.  he  prayed,  that  he  might  be  at  liberty  to  set  off. 

(1)  This  decree  was  affirmed,  ^oif,  491. 


1797.]  BABNXS   V.  ROWLEY.  *304 

Mr.  CoXy  for  the  petition,  cited  Ex  parte  Brymer,  1  Cooke's  B. 
L.  205,  and  Ex  parte  Sheddony  in  the  last  Teim. 

Mr.  Leach,  contra.  In  the  latter  case  by  permitting  the  indorser 
to  prove,  no  new  burthen  was  thrown  upon  the  estate.  I 
admit  *  this  bill  must  be  proved  ;  because  it  was  an  exist-  [*  305] 
ing  debt ;  but  the  utmost  to  be  taken  was  a  dividend  upon 
it.  Admitting  the  set-off  would  be  paying  a  part  in  specie,  to  which 
the  estate  was  not  liable  at  the  bankruptcy ;  and  therefore  would 
throw  a  charge  upon  the  estate,  to  which  at  the  bankruptcy  it  was 
not  liable.  There  was  no  mutual  credit.  It  is  a  clear  principle, 
that  the  acts  of  third  persons  after  the  bankruptcy  shall  never  be  al- 
lowed to  throw  a  charge  upon  the  eistate. 

Lord  Chancellor  [Loughborough].  The  petitioner  desires  to 
carry  Ex  parte  Brytner  much  fiirther  than  the  principle  goes.  Pay 
the  90L  that  you  owe  the  estate,  and  prove  the  200Z.  I  see  no  ot>- 
jection  to  that ;  but  you  cannot  by  paying  that  bill  put  yourself  in  a 
better  condition  than  any  other  creditor.  There  was  no  mutual 
credit.  There  was  a  debt  created  upon  the  estate,  and  due  at  the 
time  of  the  bankruptcy :  but  that  debt  was  not  due  to  you  :  there- 
fore in  that  respect  the  set-off  fails.  In  the  latter  case  cited  there 
was  no  prejudice  to  the  estate  :  it  made  no  larger  demand. 

Dismiss  the  petition  so  far  as  it  seeks  to  set  off  the  90/.  They 
do  not  object  to  your  proving  the  200Z.  (1). 

Had  the  bill  of  exchange,  which  was  the  subject  of  the  present  petition,  been 
in  the  petitioner's  own  hands,  at  the  time  of  the  acceptor's  bankruptcy,  that  would 
have  raised  a  case  of  mutual  credit,  (Hankey  v.  Smtth,  3  T.  R.  507,)  and  conse- 
quently of  set-off.    Dickson  v.  Evans,  6  T.  R.  57. 


BARNES  V.  ROWLEY. 

[1797,  Feb.  7.] 

Legacy  of  stock  to  A.  to  be  laid  out  in  annuity  for  her  life:  A.  died  two  days  ailer 
the  testator  and  before  any  alteration  of  the  stock:  her  administrator  is  entitled 
to  a  transfer,  (a) 

This  cause  arose  upon  the  following  disposition  by  will :  <<  I  will 
and  bequeath  to  Mary  Steele  2321.  which  I  have  in  the  5  per  cents. 

(])  Tempest  v.  Ord,  1  Mad.  89. 

(a)  It  is  established  by  several  cases,  that,  where  money  is  bequeathed  to  be 
invested  in  the  purchase  of  an  annuitv  for  the  life  of  the  legatee,  and  the  legatee 
dies  before  it  is  laid  out,  or  even  before  the  fund  is  available,  as  during  the  life 
of  the  person  after  whose  death  the  investment  is  to  be  made,  vet  still  it  is  a 
vested  legacv,  from  the  death  of  the  testator;  and  the  legatee  for  whose  benefit  it 
was  intendeo,  having  survived  the  testator,  may  elect  either  to  take  the  sum,  or 
have  it  laid  out  in  an  annuity.  2  Williams,  Executors,  866,  and  cases  cited ; 
Palnfcr  v.  Craufurd,  3  Swanst  905;  Dawson  v.  Heam,  1  Russ.  &  M.  606 ;  Bay- 
Uy  V.  Bishop,  9  Yes.  6. 
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to  be  laid  out  in  annuity  for  her  life  ;  and  the  1002.  that  I  have  in 
the  3  per  cents.  I  leave  to  be  laid  out  in  the  necessary  expenses  of 
my  funeral  and  mourning  rings  tor  my  particular  friends." 

The  will  was  dated  the  day  before  the  death  of  the  testator.  A 
few  hours  before  his  death  Mary  Steele  made  an  attempt  upon  her 
life :  and  two  days  afterwards  effected  her  purpose  of  suicide.  The 
bill  was  filed  by  her  administrator  against  Doctor  Rowley,  the  exec- 
utor, to  obtain  a  transfer  of  the  252/.  stock  ;  which  remained  in  the 
name  of  the  testator  unaltered.  The  claim  was  resisted  upon  the 
ground,  that  the  testator  died  intestate  as  to  this  fund ;  Mary  Steele 
having  no  vested  interest  in  the  capital,  but  being  entitled  to  the 

income. 
[*  306]  *  Mr.  Lloydy  for  the  Plaintiff.  The  question  is  exactly 
the  same,  as  if  a  bill  had  been  filed  by  Mary  Steele ;  and 
if  she  had  filed  a  bill,  she  clearly  would  have  been  entitled  to  the 
'  capital,  and  not  to  the  interest  only.  She  might  have  elected  to 
take  it,  and  not  to  have  it  laid  out.  No  benefit  in  this  was  intend- 
ed for  any  one  but  her. 

Mr.  Oraham,  for  the  Defendant.  This  is  a  very  particular  case. 
The  testator  certainly  meant,  that  Mary  Steele  should  take  this  in 
the  shape  of  an  annuity  or  not  at  all.  It  was  intended  peculiarly 
personal  to  her.  She  could  not  have  had  that  election ;  but  it  must 
have  been  laid  out  in  an  annuity  for  her. 

Lord  Chancellor  [Loughborough].  Could  I  have  prevented  her 
selling  the  annuity  the  next  day,  if  it  had  been  laid  out  in  an  annu- 
ity for  her  ?  The  whole  252Z.  would  have  been  gone.  The  inter- 
ference of  the  Court  against  the  will  of  the  legatee  to  compel  the 
laying  out  the  money  in  an  annuity  for  a  person,  her  own  mistress, 
would  have  been  perfectly  nugatory  and  vain.  The  executor  can 
never  benefit  by  it.  I  cannot  raise  a  doubt  upon  it:  The  legacy 
vested  by  her  surviving  the  testator,  however  short  a  time.  Decree 
the  stock  to  be  transferred  to  the  Plaintiff  (1). 

A  SUN  bequeathed  for  the  purchase  of  an  annuity,  is  a  vested  interest  in  the 
annuitant;  who  may  elect  to  take  the  money,  without  having  it  laid  out  in  the 
purchase  of  an  annuity.  Bcofl^Y.  Bitkop^  9  Ves.  9;  Yaits  v.  Gi>iiiiiton,  2  P. 
Wms.  309;  DmsBon  v.  KSM,  1  Brown,  123 ;  Palmer  v.  Craufordj  2  Wils.  Cha. 
Ca.  84 ;  Balmain  v.  Shore,  9  Ves.  507. 

(1)  Post,  Bayley  v.  BiOiop,  vol.  iz.  6 ;  Palmer  v.  Crmiftfrdj  3  Swanst  482. 
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SELWOOD  t.  MILDMAY. 
[RoLL8.->1796,  Junk  27 ;  1797,  Feb.  15.] 

Testator  g^ave  a  sum,  part  of  his  4  per  cent  Bank  annuities,  to  his  wife  for  life, 
and  after  her  decease  to  several  relations.  Evidence  was  admitted,  that  he 
luid  no  such  stock  at  the  date  of  the  will,  having  previously  sold  it  all,  and 
invested  the  produce  in  Lon^  Annuities,  and  to  show  the  cause  of  the  mistake ; 
and  the  legacies  were  established,  (a)  ^^ 

Testator  bequeathed  part  of  his  3  per  cent  Consolidated  Bank  Annuities.  Upon 
evidence,  that  he  nad  qo  Bank  Stock  at  the  date  of  lus  will  or  his  death,  out 
that  he  had  3  per  cent  South  Sea  Annuities,  the  legacy  waa  established  out  of 
that  fund,  [p.  308,  note.] 

Bequest  of  stock :  if  the  testator  has  it  at  the  time,  it  is  specific ;  and  any  act 
destroying  it  proves  an  intention  to  revoke.    If  a  ring  or  a  picture  bequeathed 


cannot  be  found/that  cannot  be  rectified,  (b)  [p.  310. 


r 


William  Mildmat  by  his  will,  dated  the  26th  t>f  January,  1796, 
gave  to  his  wife  Elizabeth  Mildmay  the  interest  and  proceeds  of 

(a)  With  respect  to  the  admission  of  parol  evidence  to  explain  ambiguities  in 
wills,  see  atUCf  note  (&)  to  Btmgh  v.  Bead^  1  V.  257.  Where  the  object  of  a  tes- 
tator's bounty,  or  the  subject  of  disposition,  (i.  e.  the  person  or  thing  intended,)  is 
described  in  terms  which  are  applicable  indifferently  to  more  than  one  person  or 
thing,  evidence  is  admissible  to  prove  which  of  the  persons  or  things  so  described 
was  intended  by  the  testator.  Wignun,  Interpretation  of  Wills,  101,  Proposition 
vii.  The  present  case  constitutes  an  exception  to  this  proposition ;  ana  it  has 
been  observed  that,  although  the  evidence  consisted  of  iacts  only,  unconnected 
with  the  question  of  intention,  it  cannot  be  explained  upon  the  principle  of  inac- 
curate description.  The  evidence  did  not  establi^  any  correspondence  or  agree- 
ment whatever  between  the  description  in  the  will  and  that  of  the  subject  intend- 
ed. The  testator  had  not,  even  imperfectly,  described  the  thing  he  meant  to  have 
described ;  on  the  contrary,  the  evidence  clearly  proved,  that  he  had  by  mistake 
described  one  thinff  where  he  meant  another.  The  case  would  in  substance  have 
been  the  same,  if  me  proceeds  of  the  sale  of  the  testator's  4  per  cent  stock  had 
i>een  traced  into  an  investment  in  land,  instead  of  Long  Annuities,  in  which  caae 
it  seems,  his  intention  would  have  been  disappointed.  Ibid.  103, 104,  pi.  132. 
The  same  ingenious  writer  says  of  the  present  case,  and  also  oTDoe  v.  HuUuvaiU 
3  B.  &  Aid.  632;  Dorr  v.  Gtary,  1  Ves.  Sen.  255;  Dobmm  v.  fFaUerman,  in  the 
note  to  the  present  case ;  PenUcatt  v.  Lee,  2  Jac.  &  Walk.  207 ;  Evans  v.  TVippf 
6  Mad.  91,  that  it  is  at  least  doubtful  whether  they  can  be  explained  upon  any 
strict  principles  of  exposition.  Ibid.  106,  pi.  134.  Thev  appear  to  be  decisions  in 
which  a  general  principle  has  been  sacrificed  to  meet  the  hardships  of  particular 
cases,  ibid.  130,  pi.  168.  The  present  cane  was  doubted  lately  by  Tindal  C.  J. 
in  MUUr  v.  Traversj  8  Bing.  244,  who  seems  to  have  thought  it  proceeded  on  a 
correct  principle ;  but  that  principle,  it  had  been  said,  was  wholly  misapplied,  and 
the  case  is  one  which  ought  not  to  be  followed  in  specie.  The  case  is  no  farther 
authority  from  the  facts  contained  in  it  dian  to  the  following  extent :  that  when  a 
legacy  is  apeci^,  collateral  evidence  of  the  state  of  the  testator's  property  at  the 
date  of  the  will,  may  be  received  concerning  the  subject  to  which  the  bequest  ap- 
plies, for  the  purpose  of  ascertaining  whether  the  description  agrees  with  it  or  not, 
and  that,  if  there  be  no  such  fund  belonging  to  him  as  uiat  described,  and  he  had 
property  in  other  funds  not  answering  the  exact  description,  but  of  the  same  na- 
ture with  it,  such  propertv  will  pass  to  the  legatee,  upon  the  presumption  that  it 
was  meant  to  be  given,  though  under  a  mistaken  description.  1  Roper,  Legacies, 
by  White,  222,  ch.  4,  §  4 ;  Wigram,  167,  168,  pi.  19a  See  also,  1  Greenleaf  Ev. 
§289,  291 ;  Hiscoeks  v.  ISsco(*s,  5  M.  A.  W.  353,  367;  Doe  v.MarHn,  1  N.&  M. 
524;  &  C.  4  B.  &  Ad.  771 ;  2  Williams,  Executors,  867;  Boys  v.  mUi€tms,  2 
Russ.  &  M.  689,  where  parol  evidence  of  the  testator's  property  and  situation  was 
held  admissible,  to  determine  whether  a  bequest  of  stock  was  intended  as  a  spe- 
cific or  a  pecuniary  legacy. 

(&)  See  anttj  note  (a)  to  CoUman  v.  CoUman^  ^  V.  639.  ggj 
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12501!.  <'  part  of  my  stock  in  the  4  per  cent.  Annuities  of  the  Bank 
of  England  for  and  during  the  term  of  her  natural  life,  together  with 
such  dividends  as  shall  be  due  upon  the  said  1250Z.  at  the  time  of 
my  decease ; "  and  after  the  decease  of  his  wife  he  gave  the  said 
stock  to  several  of  his  relations  in  certain  shares  and  proportions ; 
always  calling  it  his  4  per  cent,  stock ;  and  he  disposed  of  the 

residue. 
[*  307]         ♦  The  testator  died  the  2d  of  February,  1796. 

The  bill  was  filed  by  some  of  the  legatees ;  and  it  was 
referred  to  the  Master  to  inquire,  what  the  personal  estate,  not  spe- 
cifically bequeathed,  consisted  of  at  the  time  of  making  the  will  and 
at  the  death  of  the  testator;  and  whether  he  had  before  or  at  the 
time  of  making  the  will  or  at  his  death  any  4  per  cent.  Bank  Annu- 
ities standing  in  his  name  or  in  trust  for  him ;  and  whether  he  had 
disposed  of  the  same ;  and  if  so,  what  became  thereof;  and  whether 
the  produce  was  again  invested,  and  in  what  funds. 

The  cause  coming  on  for  farther  directions,  the  Master's  report 
stated,  that  he  found  by  the  affidavit  of  one  of  the  executors,  that 
the  personal  estate  consisted  at  the  death  of  testator  of  137Z.  per 
annum  in  the  Long  Annuities ;  and  that  he  had  no  other  personal 
estate  except  his  household  furniture  and  certain  leasehold  premises 
specifically  bequeathed ;  and  he  found  by  the  affidavit  of  Thomas 
Francis  of  the  Bank,  that  in  the  beginning  of  February,  1792,  the 
testator  sold  out  3200Z.  4  per  cent.  Bank  Annuities  ;  and  upon  the 
9th  of  the  same  month  he  sold  the  farther  sum  of  1752.  4  per  cents. ; 
which  by  the  Bank  books  appear  to  have  been  all  the  stock  he  had 
in  the  said  fund ;  and  with  the  produce  upon  the  4th  of  February, 
1792,  he  purchased  1002.  per  annum  Long  Annuities ;  and  upon  the 
7th  of  the  same  month  he  purchased  10/.  per  annum  in  the  same 
fund  ;  and  upon  the  9th  of  the  same  month  he  purchased  20/.  more 
in  the  said  Long  Annuities ;  and  in  1795,  he  purchased  7/.  more  in 
the  said  Long  Annuities ;  and  from  the  respective  purchases  afore- 
said and  at  his  death  he  had  the  said  137/.  per  annum  Long  Annu- 
ities standing  in  his  name  ;  and  he  had  not  from  the  time  he  so  sold 
out  his  said  stock,  nor  at  the  time  of  making  his  will,  nor  from 
thence  till  the  time  of  his  death,  any  stock  in  the  4  per  cent.  Bank 
Annuities  ;  and  by  the  advice  of  the  deponent  he  sold  out  his  said 
property  in  the  4  per  cents.,  and  invested  the  same  in  the  Long  An- 

nuties ;  and  the  Master  found  by  the  affidavit  of May,  that  the 

deponent  was  the  attorney  of  the  testator :  who  received  instructions 
from  him  to  prepare  his  will ;  and  the  testator  gave  him  as  part  of 
such  instructions  a  former  will,  by  which  he  had  given  divers  lega- 
cies payable  out  of  his  stock  in  the  4  per  cent.  Bank  Annuities ;  and 
the  testator  not  having  informed  the  deponent,  that  after  making 
the  said  will  he  had  sold  out  his  said  stock  and  vested  the  produce 

in  Long  Annuities,  the  deponent  prepared  the  will,  as  if 
[*308]     the  said  stock  ♦had  not  been  so  changed,  and  described 

the  property  as  still  4  per  cents. ;  and  he  believes,  the 
mistake  in  the  will  arose  from  that  cause  and  no  other  ;  and  imme- 
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diately  afterwards  by  the  direction  of  the  testator  he  burnt  the  for- 
mer will. 

Mr.  Piggotty  Mr.  Graham^  Mr.  Suttanf  and  Mr.  Shorty  for  the 
legatees  of  the  4  per  cent,  stock. 

This  is  substantially  a  disposition  by  the  testator  of  his  property ; 
and  the  description  is  a  mere  mistake,  and  as  a  latent  ambiguity  may 
be  explained  by  evidence.  This  is  the  only  provision  the  testator 
has  niade  for  his  wife.  The  Long  Annuities  are  sufficient  to  satisfy 
these  bequests.  The  authorities  are  with  the  reason  of  the  thing. 
Hodgsany.Hodgsany  2  Vern.  593.  Day  v.  Trigg,  1  P.  Will.  286. 
In  this  case  as  in  that  the  testator  had  no  such  thing,  as  he  des; 
cribes ;  which  is  the  principle  stated  in  Ashton  v.  Ashtotiy  3  P.  Will. 
386,  with  reference  to  the  case  in  2  Leon,  of  tithes  passing  under  a 
devise  of  land ;  because  the  devisor  had  no  land  :  but  this  is  a  more 
favorable  case  ;  for  this  property  is  of  the  gemu  of  that  described  in 
the  will ;  though  it  does  not  exist  in  the  form,  in  which  it  is  dispos- 
ed of.  Partridge  v.  Partridge,  For.  226.  Purse  v.  SnapUn,  1  Atk. 
414.  Avelyn  v.  fVard,  1  Ves.  424.  Fannereau  v.  Poyntz,  1  Bro. 
C.C.  472.     Dohsm  v.  Waterman,  at  the  Rolls,  7th  Feb.  1787  (1). 

/I)  Thonvui  Dobson  by  his  will,,  dated  the  29th  of  September,  1784,  bequeathed 
**the  sum  of  7002.  capital  stock  in  the  3  per  cent  Consolidated  Bank  Annuities, 
part  of  the  stock  of  that  denomination  now  standing  in  my  name  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  unto  my  nephew  John  Dob- 
son,  his  executors  and  administratorB,  for  his  own  use  and  benefit''  He  ^ve  all 
the  residue  of  his  stocks  in  the  public  funds  and  of  his  personal  estate  to  Thomas 
Dobson,  one  of  the  Defendants ;  and  appointed  the  Defendants  Waterman  and 
Quested  his  executors. 

The  testator  was  not,  when  he  made  his  will,  or  at  his  death,  possessed  of  any 
stock  whatever  at  the  Bank :  but  he  was  possessed  of  18002. 3  per  cent  South  Sea 
Annuities  of  the  year  1751.  He  was  blind,  when  he  made  his  will :  and  had  been 
so  for  many  years.  The  bill  was  filed  to  liave  this  legacy  of  7002.  stock  and  an- 
other legacy  of  7002.  given  to  the  other  Plaintiffs  by  the  same  description  satisfied 
by  a  transfer  of  so  much  of  the  South  Sea  Annuities.  The  Defendants  the  execu- 
tors in  their  answer  stated  the  fact  of  what  stock  the  testator  died  possessed.  The 
Defendant  the  residuary  legatee,  who  was  an  infant,  insisted,  that  the  legacies 
were  specific  legacies,  and  were  void ;  as  the  testator  had  not  any  such  property ; 
and  that  they  ought  not  to  be  made  good  out  of  the  South  Sea  Annuities. 

Upon  the  hearing,  20th  June,  1786,  Lord  Kenyon,  then  Master  of  the  Rolls, 
referred  it  to  the  Master  to  inquire  and  state,  what  3  per  cent  Bank  or  other 
Government  securities  the  testator  was  possessed  of  at  the  time  of  making  his 
will ;  and  reserved  farther  directions  and  costs.  Upon  the  21st  of  December,  1786, 
the  Master  reported,  ^at  the  books  of  the  Bank  containing  the  accounts  of  the  3 
per  cent  Consolidated  Bank  Annuities,  3  per  cent  Reduced  Annuities,  and  3  per 
cent  Annuities  of  the  year  1726,  which  were  all  the  3  per  cent  Annuities  payable 
at  the  Bank,  had  been  searched  from  the  date  of  the  testator's  will  to  his  death ; 
and  that  it  did  not  appear,  that  he  was  possessed  of  any  stock  there ;  and  that  it 
appeared  by  the  answer  of  the  executors,  that  the  testator  died  possessed  of  1800^. 
3  per  cent  South  Sea  Annuities  of  tibe  year  1751.  The  cause  came  on  for  farther 
directions :  and  the  Master  of  Uie  Rolls  decreed  the  executors  to  transfer  7002. 
South  Sea  Annuities  to  the  Plaintiff  Dobson  for  his  legacy,  and  the  like  sum  for 
the  other  legfacy ;  and  gave  all  tlie  parties  their  costs  out  of  the  personal  estate 
generally.  He  said,  the  state  of  the  testator's  property  made  it  manifest,  that  he 
was  under  a  mistake  as  to  the  particular  stock  belonging  to  him :  but,  whatever 
stock  it  was,  he  certainly  intended  to  give  the  sums  of  7002.  and  7002.,  part  of  it, 
to  the  Plaintiff. 

This  case  was  followed  in  Penlicoaf  v.  Lty,  2  Jac.  &  Walk.  207.    See,  also. 
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Baugh  V.  Rtad^  (ante.  Vol.  I.  257)  where  the  rule  as  to  a  latent 

ambiguity  is  laid  down  by  Lord  Thurlow  in   strong  lan- 

[*  309]     guage.     French  v.  LigUs,  *  3  Bro.  C.  C.  420.     Simmons 

V.  Vallance,  4  Bro.  C.  C.  354.  Godolph.  Orph.  Leg.  467. 

Mr.  Cooke,  for  infant  Defendants.  In  Fonnereau  v.  Poyntz  the 
inquiry  went  merely  to  the  state  of  the  property.  May's  evidence 
goes  to  explain  the  intention  from  acts  of  the  testator ;  and  there- 
fore cannot  be  admitted.  The  cases  all  turn  upon  this ;  that  the  tes- 
tator must  have  meant  to  give  that  property,  which  he  had.  In  the 
case  of  the  freehold  and  leasehold  houses  it  was  only  a  mistake  of 
the  tenure.  So  in  the  case  at  the  Rolls  the  testator  meant  the  3  per 
cent,  stock,  that  he  had.  This  is  completely  a  specific  legacy.  If  a 
testator  gives  his  black  horse,  having  only  a  white  one,  that  might 
be  rectified :  but  if  he  gives  a  diamond  ring,  set  so  and  so,  that  is  a 
very  dififerent  case ;  and  if  that  corpus  cannot  be  found,  the  legatee 
can  take  nothing. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden.]  I  do 
not  think,  this  case  has  been  quite  determined  by  any  of  the  cases, 
that  have  gone  before  it.  I  see  in  the  case  before  Lord  Kenyon  he 
considered,  that  the  testator  by  Bank  Stock  meant  South  Sea  Stock ; 
and  that  it  was  clear,  he  meant  to  give  that.  But  the  principles  of 
the  cases  determined,  which  are  very  necessary  to  be  adopted  by  a 
Judge,  who  wishes  to  effectuate  the  intention,  are  so  clear,  that  I 
have  no  difificulty  in  saying,  that  a  latent  ambiguity  arises  from  the 
testator's  circumstances  not  being  suflicient  to  meet  the  legacy,  he 
had  given.  This  is  a  provision  for  his  wife ;  which  makes  it  a 
strong  case.  The  Court  would  stru^le  in  opposition  to  a  construc- 
tion against  the  wife  upon  a  mere  mistake.  There  is  no  ambiguity 
upon  the  face  of  the  will.  Then  the  question  is,  whether  the  Court 
is  not  bound  by  every  rule  to  admit  evidence,  where  there  is  no  am- 
biguity upon  the  will.  Lord  Thurlow's  only  doubt  in  Fon- 
[  *310  ]  nereau  v.  Poyntz  was,  *  whether  parol  evidence  was  ad- 
missible to  ascertain,  whether  the  testatrix  did  not  mean 
capital ;  but  he  had  no  doubt,  that  he  must  know  all  the  circumstan- 
ces of  her  ai&irs  ;  and  therefore  his  first  opinion  was,  that  though  it 
did  appear,  she  could  not  mean  to  give  so  much  more  than  she 
could  afford,  yet  he  doubted,  whether  he  could  give  the  words  a 
meaning  so  different  from  their  natural  meaning. 

In  this  case  the  evidence  is  to  prove,  not  that  it  is  a  mistake,  for 
^  that  is  clear,  but  to  show,  how  that  mistake  arose  ;  and  when  one 
reads  what  the  case  was,  it  would  be  unjust  to  refuse  to  rectify  a 
mistake,  so  clearly  and  naturally  accounted  for.  The  testator  bad 
instructed  a  broker  to  sell  out  his  4  per  cent,  stock  ;  and  the  identi- 
cal money  produced  by  that  sale  was  invested  in  this  Long  annuity. 
Nothing  is  now  doubtful.  It  is  clear,  the  testator  meant  to  give  a 
legacy,  but  mistook  the  fund.  He  acted  upon  the  idea,  that  he  had 
such  stock.     The  distinction  is  this :  if  he  had  had  the  stock  at  the 

CraUifU  V.  Abb2e,  3  Mer.  691.    Where  there  is  not  the  stock  described,  nor  any 
other,  that  can  be  supposed  intended,  the  legacy  fidls :  Evans  v.  Tripp,  6  Madd.  91. 
VOL.  III.  20* 
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time,  it  would  have  been  considered  specific,  and  that  he  meant  that 
identical  stock ;  and  any  act  of  his  destroying  that  subject  would  be 
a  proof  of  animtis  revocandi :  but  if  it  is  a  denomination,  not  the 
identical  corpus,  in  that  case,  if  the  thing  itself  cannot  be  found,  and 
there  is  a  mistake  as  to  the  subject,  out  of  which  it  is  to  arise,  that 
will  be  rectified.  Mr.  Cooke  puts  the  case  of  a  testator  giving  his 
black  horse,  when  he  had  only  a  white  one :  perhaps  it  would  be  said, 
he  only  mistook  the  color :  but  suppose  he  had  more  white  horses :  I 
would  rather  put  the  case  of  a  ring  or  a  picture.  The  Court  could 
not  rectify  that,  if  the  subject  could  not  be  found :  but  here  the 
Court  will  rectify  it.  The  case  of  the  freehold  houses  is  very  analo- 
gous. 

Declare,  the  Plaintifis  with  the  several  legatees  of  the  1250/.  slock 
are  entided  to  their  legacies  out  of  the  testator's  personal  estate ;  and 
it  being  alleged,  that  Uie  personal  estate  is  not  suflicient,  let  the  Mas- 
ter declare,  in  what  proportions  they  are  to  abate  (1). 

With  lespect  to  the  admission  of  evidence  to  explain  ambimiities  in  teata- 
mentaiy  instruments,  see,  anUj  the  notes  to  Baugk  v.  Bead,  1  V.  257,  and  to 
Panons  v.  Parsons,  1  V.  266. 


PORTER  v.  TOURNAY.  [*311] 

[Roixs.— 1797,  Feb.  17,  20.] 

Under  a  bequest  of  the  use  of  a  house  with  all  the  furniture  and  stock  of  carriages 
and  horses  and  other  live  and  dead  stock  for  life,  plate  passed ;  wine  and  books 
did  not  (a)  ' 

As  to  the  effect  of  a  limited  use  of  articles,  which  are  consumed  by  the  use,  Qiuare, 
(6)  [p.  314.] 

The  testator  being  possessed  of  considerable  property  gave  sever- 
al pecuniary  legacies  to  the  amount  of  14,000Z.,  and  among  them 
1000/.  to  Jane  Worthington,  and  proceeded  thus :  <<  The  aforesaid 

(1)  For  the  distinctions  between  specific  and  general  lemciea,  and  the  various 
authorities,  see  Mr.  Cox's  note  upon  Hvnion  v.  Pinht,  1  F.  Will.  540,  and  Mr. 
Sanders's  note  upon  Pwst  v.  SnapUn,  1  AtL  414 ;  anUj  Coleman  v.  Coleman,  vol. 
ii.  639,  and  the  note  641,  and  as  to  the  admission  of  evidence  to  explain  a  latent 
ambiguity,  Parsons  v.  Parsons,  vol.  L  266,  and  the  note,  267. 

{a)  As  to  the  construction  of  the  woni  *<  furniture "  under  a  bequest,  see  2 
Williams,  Exec.  8^ — 865,  and  cases  cited;  Crtmome  v.  •^ntrobus,  5  Russ.  312; 
Bireh  v.  Dawson,  2  Adolph.  &  Ellis,  37;  Cole  v.  FOxgerald,  1  Sim.  &  Stu.  189; 
S.  C.  3  Russ.  301 ;  Bunn  v.  WMhrop,  1  Johns.  Ch.  §38;  Camagy  v.  MarUn,  2 
Munf.  234.  Of  the  words  <'  stock  on  farm,"  see  2  Williams,  Exec.  861 ;  Steward 
V.  Cotton,  5  Russ.  17 ;  KmdaU  v.  Kendall,  5  Munf.  27a  It  will  be  observed,  that 
the  Master  of  the  Rolls  says,  (post,  p.  314),  that  the  present  case  **  must  never  be 
quoted  as  a  governing  case,  because  it  does  not  determine  what  '  live  and  dead 
stock'  may  mean,  not  coupled  with  other  words." 

(b)  It  should  seem  that  a  gifl  for  life  of  things,  qua  inso  usu  consummuniur,  as 
com  or  wine,  ^ speckle,  is  a  pft  of  the  property ;  but  ifresiduarv,  the  things  must 
be  sold,  and  the  mterest  of  Sie  produce  paid  to  the  legatee  for  life.  2  Williams, 
Exec.  1000 ;  Bandall  v.  BusseU,  3  Meriv.  194 ;  2  Kent,  Comm.  354,  (5th  ed.)   So, 
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Jane  Worthington  to  have  the  use  of  the  house  I  now  live  in  with 
all  the  furniture  and  stock  of  carriages  and  horses  and  other  live  and 
dead  stock  during  her  life  and  200/.  per  annum  out  of  the  residue 
of  my  fortune."  He  gave  the  residue  to  his  adopted  son,  and  ap- 
pointed Jane  Worthington  and  two  other  persons  executors. 

Jane  Worthington  was  an  old  friend  of  the  testator,  and  had  lived 
long  in  his  family. 

The  bill  was  filed  by  the  residuary  legatee ;  and  the  question  was 
whether  Jane  Worthington  was  entitled  to  any  and  what  interest  in 
the  testator's  books,  and  his  stock  of  wines ;  the  value  of  which 
was  1502.  The  Plaintiff  gave  up  the  question  as  to  the  plate  upon 
the  authority  of  KeUy  v.  Powki  mentioned  by  the  Master  of  the 
Rolls. 

Mr.  Oraham  and  Mr.  HdU^  for  the  Plaintiff.  It  is  inconsistent  to 
^ve  an  interest  for  life  in  articles,  of  which  the  use  is  the  consump- 
tion. Ambiguous  words  are  not  to  be  extended.  Bridgman  v. 
Dove,  3  Atk.  201.  KeUy  v.  PowJety  Amb.  605.  Slanning  v.  Style, 
3  P.  Will.  334.  The  words  ''dead  stock  "  must  be  taken  to  mean 
gusdem  generis.  In  Trafford  v.  Berridge,  1  Eq.  Ca.  Ab.  201,  the 
phrase  was  "  other  things ; "  which  is  very  lai^e.  T^mewell  v.  Per- 
kins, Roberts  v.  Kuffin,  2  Atk.  103,  113.  Boon  v.  Comforth,  2 
Ves.  277.  Cavendish  v.  Cavendish,  1  Bro.  C.  C.  467  (1^.  Lady 
Oower  V.  Lord  Gower,  Amb.  612,  depends  upon  very  particular  cir- 
cumstances. The  intention  of  that  will  was,  that  every  thing  should 
be  held  just  as  the  testator  himself  held.  It  is  impossi- 
[*  312]  ble  in  this  case,  that  the  testator  could  intend  to  *  place  this 
legatee  in  the  same  situation,  as  he  was  in.  If  he  meant 
her  to  reside  in  this  house,  he  must  have  given  her  a  much  larger 
income.  Brooksbank  v.  Wentworth,  3  Atk.  64,  also  went  upon  very 
particular  circumstances;  and  Lord  Hardwicke  said,  if , the  testator 
had  stopped  at  the  word  '<  stock,"  that  would  not  have  had  the 
large  construction. 

Mr.  Piggott  and  Mr.  Sutton  for  the  Defendant  Jane  Worthington. 
''  Furniture  "  per  se  would  not  pass  liquors  nor  a  library :  but  the 
intention  was  to  give  this  legatee  the  use  and  enjoyment  of  every 
thing,  that  was  in  the  house :  that  is,  every  thing  falling  naturally 
within  the  description  :  not  if  he  kept  money  or  other  valuable  prop- 
erty there.  "  Live  and  dead  stock  "  must  be  referred  not  only  to 
carriages  and  horses,  but  to  all  the  preceding  words.  They  would 
comprehisnd  all  stock ;  poultry,  pigs,  hay,  corn,  &c. ;  therefore  the 
principle  relied  on  fails ;  for  many  of  these  articles  must  be  con- 
sumed.    It  is  plain,  he  intended,  she  should  live  in  the  house. 

Reply.    Considering  the  large  income  of  the  testator  and  the  ex- 

in  the  Law  of  Bailments,  where  there  is  a  loan  for  consumption  (the  mutuum  of  tho 
Roman  Jaw)  of  corn,  or  wine,  the  absolute  property  passes  to  tlie  borrower,  and  he 
is  bound  to  restore,  not  the  same  thin^,  but  other  things  of  ^e  same  kind.  Story, 
Bailments,  §  228,  283, 

(1)  Critkton  v.  Symts,  3  Atk.  61;  Le  Farrani  v.  Spencer,  1  Ves.  97;  Moore  v. 
Moore,  1  Bro.  C.  C.  127 ;  Hunt  v.  Hort,  3  Bra  C.  C.  312. 
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tent  of  his  legacies,  it  is  impossible  he  could  intend  this  legatee  to 
live,  as  he  did.  Books  and  wines  cannot  be  comprehended  under 
the  phrase  '^  dead  stock  ; "  which  phrase  is  evidently  used  in  oppo- 
sition to  Uve  stock,  applicable  to  out-of-door  stock.  As  to  pigs, 
pigeons,  poultry,  fish,  &c.,  though  the  individual  thing  is  destroyed, 
the  species  continues  to  exist :  the  race  is  continually  propagating. 
Tenant  for  life  is  bound  to  keep  up  the  stock.  The  argument,  that 
usuconswnuniur,  does  not  apply  to  them.  It  cannot  be  supposed, 
he  intended  to  give  his  books  to  this  old  lady,  and  to  exclude  his 
adopted  son,  whom  he  was  educating  in  such  a  manner,  that  they 
would  be  of  use  to  him. 

Feb  2Qth.  Master  of  the  Rolls  [Sir  Richard  Pepper  Arben]. 
Nothing  can  be  more  unpleasant  than  to  have  to  put  a  construction 
upon  very  vague  and  intermediate  words,  that  have  never  yet  re- 
ceived any  construction.  1  shall  give  as  liberal  an  interpretation  in 
favor  of  this  legatee,  who  was  an  old  friend  of  the  testator  and  part 
of  his  family,  as  if  it  was  the  case  of  a  wife.  I  think,  he  meant  to 
give  her  the  use  of  the  house  and  furniture  for  her  life,  and  to  make 
her  a  present  of  the  stock :  but  he  has  unfortunately  put  the  words 
"  during  her  life  "  at  the  end. 

Upon  the  face  of  the  will  it  is  impossible  to  suppose,  the  testator 
did  not  intend  this  legatee  to  live  in  his  house ;  though  perhaps  the 
language  is  not  strong  enough  to  restrain  her  to  living 
there.  I  *  shall  not  enter  into  her  capacity  of  living  there :  [*  313] 
she  might  have  other  funds.  It  is  to  be  observed,  that  this 
is  not  an  absolute  gift  of  these  articles,  but  a  limited  interest ;  namely, 
for  life ;  consequently  it  is  naturally  to  be  supposed  not  to  include 
any  articles,  which  are  consumed  by  their  very  use :  at  least  words 
are  not  to  be  extended  to  such  articles,  unless  they  clearly  embrace 
them.  The  whole  here  is  qualified.  I  do  not  'mean  to  say,  what 
"  live  and  dead  stock  "  might  mean,  if  it  stood  independent  of  every 
thing  else :  but  upon  the  whole  of  this  will  taken  together  I  cannot 
by  any  fair  inference  deduce,  that  the  testator  did  intend  under  the 
words  "  live  and  dead  stock,"  as  they  stand  here,  his  books  and 
wine.  Consider  first  what  would  be  the  interpretation  of  these 
words,  if  nothing  was  said  of  furniture  at  all.  No  person  could  have 
conceived,  that  those  words  preceded  by  <'  carriages  and  horses " 
would  have  meant  in-door  stock,  furniture,  &c. ;  which,  though 
dead,  could  not  be  coupled  and  enjoyed  with  carriages  and  horses. 
Therefore  it  is  clear,  if  those  words  stood  alone,  the  interpretation 
would  be  out-of-door  stock.  They  would  mean,  corn,  hay,  straw, 
carts,  &c.  If  that  is  so,  see,  whether  the  word  "  furniture  "  makes 
any  difference :  I  think  not :  but  it  is  rather  against  the  legatee.  It 
is  necessary  to  decide  what  ^'  furniture  "  embraces ;  and  there  I  am 
relieved  from  all  difficulty  by  the  determination  of  Kelly  v.  Powlet ; 
where  Sir  Thomas  Clarke  takes  great  pains  to  decide,  what  should 
pass  under  the  word  "  furniture."  I  believe,  this  testator  by  these 
words  meant  pretty  much  the  same  thing.  I  perfectly  agree  with 
that  decision ;  and  after  the  consideration,  that  was  given  to  it,  it 
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must  be  attended  to,  whether  approved  or  not.  When  we  find  a 
determination  upon  such  words,  it  is  better  to  abide  by  it.  I  cannot 
but  wonder  at  the  determination  of  Pratt  v.  Jackson,  2  P.  Will.  302, 
by  Lord  Kmg.  The  words  of  the  report  are  not  quite  accurate. 
I  have  taken  them  from  the  case  in  the  House  of  Lords.  The  pro- 
viso, that  it  should  not  extend  to  what  the  intended  husband  should 
or  might  leave  her  by  will,  proceeded  thus :  <<  nor  to  all  or  any  the 
household  goods  or  utensils  of  household  stuff,  rings,  plate,  jewels, 
or  linen,  of  him  the  said  Nathaniel  Jackson  at  the  time  of  his  death." 
That  decree  was,  as  might  have  been  expected,  reversed ;  and  Lord 
Hardwicke,  3  Atk.  63,  says,  the  House  of  Lords  were  never  clearer 
than  in  that  case,  that  the  word  "  goods  "  related  only  to  the  testa- 
tor's household  goods  and  furniture,  and  did  not  extend  to  goods  in 
the  way  of  his  trade  or  his  goods  as  a  contractor  for  the 
[♦314]  Government.  I  mean  only  to  say,  ♦  that  wherever  words 
have  got  an  appropriate  meaning,  I  shall  be  glad  to  adhere 
to  that.  Lady  Gotver  v.  Lord  Gower  is  very  different  from  this 
case ;  and  the  others  do  not  apply.  In  Lady  Gower  v.  Lord  Gower  the 
words  were  "  which  should  be  in  and  about  his  dwelling-house  and 
out-houses."  Those  words  differ  from  these  in  this  respect :  it  was 
perfectly  clear,  the  testator  meant  to  make  a  general  gift  of  every 
thing  within  doors  and  without ;  and  if  this  testator  meant  the  same 
thinjr,  he  would  have  used  some  such  words  as  "all  my  live  and 
dead  stock  in  doors  and  out."  If  he  had  meant  to  add  any  thing 
more  in-doors  to  the  bequest  of  the  furniture,  he  would  have  said 
"  all  my  stock  of  wines."  But  the  word  "  furniture  "  is  decided  not 
to  include  books  or  wine.  By  that  word  he  disposed  of  every  thing 
he  meant  to  dispose  of  in  the  house  ;  and  by  the  other  words  he 
meant  out-of-door  stock.  This  must  never  be  quoted  as  a  govern- 
ing case ;  because  it  does  not  determine,  what  "  live  and  dead  stock  " 
may  mean,  not  coupled  with  other  words. 

There  has  been  great  doubt  among  Judges,  what  a  person  having 
a  limited  use  of  such  articles  must  take.  Some  leamefcl  Judges  have 
thought,  they  must  be  sold,  and  that  a  person  so  entitled  is  to  have 
only  the  interest  of  the  money.  That  is  a  very  rigid  construc- 
tion (1). 

Declare  the  Defendant  Jane  Worthington  entitled  to  the  use  of 
all  the  articles  in  the  schedule  except  the  books  and  the  wine  (2). 

As  it  must  be  evident  that  there  could  be  no  secure  limitation  over  after  a  life 
interest  given  in  articles  the  use  of  which  consists  in  the  consumption,  such  arti- 
cles are  never  understood  to  be  included  in  a  gift  generally  worded,  when  the 
testator  has  limited  the  interest  of  the  first  taker  to  a  life  estate ;  in  fact  it  would 
be  scarcely  possible  to  say  that  a  specific  gifl  for  life  of  such  articles  is  not  a  gift 
of  the  property ;  for  the  use  and  the  property  can  have  no  separate  existence. 
Randall  v.  RusseUy  3  Meriv.  194. 

(1)  In  this  case  all  the  articles  had  been  sold. 

(2)  As  CO  the  restraint  of  general  words,  see  post,  Jones  v.  Lord  Sefton,  voL  iv. 
166 ;  J^isheU  v.  Murray,  WSde  v.  Hottwieyer,  v.  149,  811 ;  :^uart  v.  The  Marquu 
ofBide^  ante,  212,  post,  xl.  657 ;  Rawlins  v.  Jennings^  ziiL  39;  Hotham  v.  SuUon, 
Camphdl  V.  Prescott,  xv.  319,  500;  Carr  v.  Carr,  1  Men  541,  n;  Randall  v.  Rus- 
sdl,  3  Mer.  190 ;  CoU  v.  Fitzgerald,  Bescoby  v.  PadCj  1  Sim.  &  Stu.  189,  500. 
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BISHOP  OF  WINCHESTER  v.  BEAVOR. 

[Rolls.— 1797,  Feb.  16, 20.] 

The  Court  ordered  a  bill  of  foreclosure  to  stand  over,  to  make  a  judgment  credi- 
tor, the  only  incumbrancer,  not  before  the  Court,  a  party ;  but  would  not  adopt 
as  a  general  rule  the  usual  practice  to  make  all  incumbrancers  parties,  (a) 

An  infant  may  be  foreclosed,  subject  only  to  error,  (6)  [p.  317.] 

\ 

The  bill  was  filed  by  the  first  mortgagee  against  Beavor,  the  mort- 
gagor, and  Skynner  and  Dyke,  the  second  mortgagees,  for  a  foreclo- 
sure. Both  the  mortgages  were  in  fee ;  the  first  was  made  upon 
the  6th  and  7th  of  February,  1792  ;  the  second  upon  the  19th  of 
May,  1795.     The  answer  of  the  mortgagor  stated  a  judgment  entered 

up  against  him  by Jones  in  Trinity  Term,  1794,  and  that  there 

were  no  other  incumbrances. 

The  second  mortgagees  objecting  at  the  hearing,  that  the  judgment 
creditor  was  not  made  a  party,  the  Master  of  the  Rolls 
*  inclined  against  the  objection  ;  stating  the  inconvenience,  [*  3 1 5  ] 
that  would  arise  from  the  necessity  of  making  all  the  judg- 
ment creditors  of  the  mortgagor  parties  to  a  bill  of  foreclosure ;  for 
whenever  such  bill  is  filed,  the  mortgagor  may  keep  off  the  decree 
by  confessing  a  great  number  of  judgments  to  his  friends :  but  the 
point  being  conceived  to  be  of  great  importance,  and  the  practice 
being  insisted  on,  it  was  ordered  to  be  spoke  to. 

Mr.  Lloyd  and  Mr.  Stratford,  in  support  of  the  objection.  A 
judgment  creditor  having  a  general,  though  not  a  specific,  lien  has  a 

(a)  The  general,  although  not  universal  rule,  is  that  all  incumbrancers,  as  well 
as  the  mortgagor,  should  be  made  parties,  if  not  indispensable,  at  least,  as  proper 
parties  to  a  BUI  of  Foreclosure,  whether  they  are  prior  or  subsequent  incumbran- 
cers. Story,  £q.  PL  §  193,  and  cases  cited ;  FindUy  v.  Bavk  of  United  StateSf  11 
Wheat  304 ;  Harris  v.  Beackf  3  Johns.  459 ;  Ensworth  v.  Lctmhert^  4  Johns.  Ch. 
604 ;  McGown  v.  Yorka,  6  Johns.  Ch.  450.  But  the  question  seems  to  be  still  un- 
decided, whether  subsequent  incumbrancers  are  indispensable  parties.  Story,  £q. 
PI.  §  193,  note ;  Calvert,  on  Parties  in  Eq.  128-138.  Perhaps  the  solicitude  of 
Courts  of  Equity  to  make  a  final  settlement  of  the  rights  of  all  persons  interested 
in  such  a  suit  has  carried  them  to  an  extent  scarcely  justifiable  m  point  of  princi- 
ple or  convenience.  Ibid.  See,  also,  4  Kent,  Comm.  184, 185,  (5th  edit);  Lyon  v. 
Santford^  5  Conn.  544 ;  Rtnmck  v.  Macomb,  1  Hopkins,  277.  See,  also,  3  Powell, 
Mortgages,  by  Coventry  &  Rand,  989-991,  note,  where  it  is  said,  that  those  in- 
cumbrancers only  are  necessary  parties,  of  whose  liens  the  mortgagee  has  notice. 
And  farther,  as  to  parties,  see,  alsO|  Cook  v.  Marcius,  5  Johns.  Ch.  90 ;  Hallodc  v. 
Smiih,  4  Johns.  Ch.  549 ;  M'Goum  v.  Yorks,  6  Johns.  Ch.  450 ;  Evertson  v.  Booth, 
19  Johns.  466;  Harrison  v.  HaU,  1  Call,  364 ;  Chapman  v.  Tvmer,  1  Call,  253. 

(h)  But  the  most  modern  practice  is  a  reference  (with  consent  of  mortgagee) 
whether  sale  will  be  beneficial  to  the  infiint  3  Powell,  Mortgages,  bv  Coventry 
Sl  Rand,  984,  985,  notes.  The  mortgage  of  an  infant  is  voidable  only,  not  void. 
Hence,  where  an  infant  mortgaged  ms  land,  and,  after  coming  of  age,  made  a 
deed  of  the  land  recognizing  and  subject  to  the  mortgage,  the  latter  deed  was 
held  to  be  a  confirmation  of  Uie  former  one,  and  the  mortgagee  recovered  judg- 
ment against  the  second  grantee.  Boston  Bank  v.  Chambtrlinj  15  Mass.  220; 
Hvbhard  v.  Cummings^  1  GreenL  11 ;  1  HiUiard,  Abr.  328.  See  also,  Bamaby  v. 
Bamaby,  1  Pick.  SSI ;  Roof  v.  Stafford,  7  Cowen,  9 ;  Bdton  v.  Briega,  4 
Dessaus.  465 ;  Course  v.  BirdsaU,  1  Johns.  Cas.  127 ;  Jackson  v.  Todd,  6  Johns. 
257;  JaekscM  v.  Burchin,  14  Johns.  124;  RoherU  v.  Wiggin,  1  N.  H.  73. 
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right  to  come  to  foreclose  as  a  mortgagee.  This  court  has  never 
proceeded  in  the  absence  of  persons  interested  in  the  account: 
otherwise  they  would  not  be  bound.  The  whole  account  is  always 
to  be  taken.  This  is  a  question,  not  of  strict  law,  but  of  convenience 
on  both  sides.  In  all  bills  of  this  kind  there  is  an  interrogatory^ 
whether  there  are  any  and  what  incumbrancers ;  and  if  the  answer 
states  any,  it  has  always  been  the  practice  to  make  them  parties. 
There  are  many  cases,  in  which  it  is  extremely  inconvenient  to  bring 
parties  before  the  court ;  and  yet  the  Court  of  its  own  authority  will 
not  proceed  without  them.  In  the  case  of  a  devise  to  sell  and  divide 
the  money  among  a  hundred  different  people,  the  Court  will  not 
proceed  without  the  representatives  of  those,  who  are  dead ;  though 
as  to  personal  estate  the  Court  goes  no  farther  than  the  executor.  It 
might  be  said,  that,  as  in  the  case  of  personal  estate,  a  share  might 
be  left  in  the  office  :  but  that  rule  has  never  been  dispensed  with. 
If  a  second  mortgagee  brings  a  bill  to  redeem  the  first,  who  is  wil- 
ling to  be  redeemed,  it  is  quite  settled,  that  the  Court  will  not  pro- 
ceed without  the  mortgagor,  because  he  is  interested  in  taking  the 
account.  If  it  appears  by  the  answer,  that  there  are  three  or  four 
mortgagees,  they  must  all  be  parties  for  the  same  reason.  If  the  first 
incumbrancer  brings  a  bill  against  the  mortgagor  alone,  and  there 
appears  to  be  an  intervening  incumbrancer,  which  is  nearly  this  case, 
the  Court  will  not  proceed  against  the  mortgagor  for  the  same  rea- 
son ;  though  the  operation  is  extremely  simple.  However  inconve- 
nient it  may  be  to  the  mortgagor,  the  Court  will  require  it ;  because 
the  inconvenience  is  greater  on  the  other  side.  In  this  case  the 
difficulty  to  the  first  mortgagee  is  nothing ;  for  it  is  stated  on  the 
record,  that  there  is  no  other  incumbrancer.  As  to  the  inconveni- 
ence mentioned  by  the  Court,  if  the  mortgagor  confessed  judgments 
pendente  lite,  they  would  be  good  for  nothing.  The  incon- 
[*  316]  venience  would  be  the  *  other  way,  if  judgment  creditors 
were  not  brought  before  the  Court ;  for  the  intervening 
incumbrancer  ought  to  have  an  opportunity  of  questioning  them  as 
to  the  consideration.  There  are  but  two  cases ;  Hobart  v.  Abbot, 
2  P.  Will.  643,  and  FeU  v.  Bromi,  2  Bro.  C.  C.  276.  Several 
cases  of  inconvenience  and  hardship  are  noticed  in  the  argu- 
ment of  the  latter.  According  to  Lord  Thurlow's  opinion  these 
subsequent  incumbrances  must  be  parties  to  a  bill  against  the 
mortgagor;  for  they  are  mortgagors  with  respect  to  the  first 
incumbrancer. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arben].  I  shall 
put  the  objection,  I  stated  the  other  day,  out  of  the  case.  A  judg- 
ment confessed  after  a  bill  filed  would  not  do.  He  has  no  right  to 
insist  upon  the  equity  at  least.  The  mortgagor  however  might  be 
advised  to  confess  twenty  judgments  at  the  time  of  making  the  mort- 
gage in  order  to  guard  against  foreclosure.  But  an  inconvenience 
has  struck  me  on  the  other  side.  To  whom  am  I  to  give  the  equity 
of  redemption  ?  To  the  mortgagor  ?  That  will  cut  out  the  inter- 
vening incumbrancer,  and  give  the  mortgagor  the  legal  estate  to 
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keep  him  off  with.  That  is  a  difficulty  that  has  not  been  touched 
upon,  and  I  have  not  been  able  to  get  over.  Certainly  the  common 
practice  has  been  to  make  them  all  parties.  Unless  they  can  show 
me  cases,  I  will  not  travel  into  the  question,  or  vary  what  seems  to 
have  been  the  course  of  the  Court,  in  this  instance,  where  there  is 
but  this  one  incumbrancer,  and  that  appears  by  the  answer.  I  am 
perfectly  satisfied,  the  general  course  of  the  Court  and  almost  uni- 
versal practice  has  been  to  insist  upon  any  one  having  a  right  to  re- 
deem being  made  a  party ;  and  the  principal  reason  is  the  gross  in- 
justice, that  you  may  compel  a  mortgagee  to  re-convey  to  a  mort- 
gagor ;  where  it  appears  by  his  own  answer,  he  has  no  right  to  it. 
Therefore  I  will  not  exercise  my  discretion  in  such  a  case  as  this, 
unless  they  can  show  me  cases. 

Mr.  Oraham  and  Mr.  Cox,  for  the  Plaintiff.  The  objection  was 
over-ruled  in  Draper  v.  Jennings,  2  Vem.  518.  Sherman  v.  Cor, 
3  Chan.  Rep.  46.  In  Needier  v.  Deebk,  1  Chan.  Cas.  299,  it  was 
expressly  denied,  that  the  account  must  be  taken  over  again.  In 
the  case  put  by  the  Court  of  a  mortgagor  redeeming  merely  to  get 
the  legal  estate  the  Court  would  decree  a  redemption,  but  would 
notrc-convey  without  giving  the  second  mortgagee  an  opportunity 
of  filing  a  bill. 

♦Master  of  the  Rolls.  One  great  fault  of  the  case  [*3n] 
in  Vernon  is,  that  it  does  not  state  the  rule  of  the  Court 
clearly ;  for  an  infant  may  be  foreclosed.  You  can  have  your  de- 
cree against  him.  He  can  do  nothing  but  show  error.  He  is  fore- 
closed to  all  intents.  You  may  go  to  market  with  it ;  and  the 
purchaser  is  only  liable  to  be  overhauled  in  the  account  ^1). 

Where  there  is  only  one  single  incumbrancer,  what  occasion  is  there 
to  go  out  of  the  common  rule  ?  The  usual  and  common  practice 
almost  without  exception  is  to  make  all  incumbrancers  parties.  If 
I  lay  down,  that  it  is  absolutely  necessary,  I  arm  a  man  with  a 
shield  to  ward  off  a  foreclosure.  But  the  question  is,  whether  it  is 
not  proper  in  this  case :  I  think,  it  would  be  too  much  to  refuse  it, 
where  there  is  no  affectation  of  delay,  that  I  can  see.  Ido  not 
think  the  general  point  so  clear  as  to  determine  it  upon  this  case. 
I  hope,  the  Court  is-  not  bound  to  insist  upon  all  incumbrancers  be^ 
ing  parties :  but  I  am  perfectly  satisfied,  that  in  this  case  it  is  by 
much  the  least  evil  to  order  the  cause  to  stand  over,  till  this  single 
incumbrancer  is  made  a  party  (2). 

[The  foUowing  note  relates- to  the  same  case,  poslj  5  V.  113 ;  and  to  the  Biahop 
of  mnchater  v.  Paine,  11  Ves.  194.] 

1.  In  all  cases,  whether  of  redemption  or  foreclosure,  the  psrties  entitled  to  the 
whole  mortgage  money  must  be  brought  before  tlie  Court  Palmer  v.  Hie  Earl 
of  CarltsUi  1  Sim.  &  Stu.  425. 

2.  A  decree  of  foreclosure  will  bind  a  mortgagee  who  becomes  such  pendente 

(1)  See  other  authorities,  1  Fonb.  Tr.  Eq.  82;  post,  Spencer  v.  Boyes,  vol.  iv. 
370;  fVilliamson  v.  Gordon,  xix.  114,  and  the  note,  vii.  211. 

(2)  Post,  The  Bishop  of  Winchester  v.  Paine,  vol.  xL  194;  xil  58;  2  Ves.  & 
BeB.207;  3Ch.Rep.47. 
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lUe:  and  it  is  not  necessaiy  to  make  such  subsequent  mortgagee  a  party  to  the 
suit ;  if  it  were  the  proceedings  might  be  rendered  interminable.  Garih  v.  Wdrd^ 
2  Atk.  175 ;  Metcalfe  v.  Pulverio/1,2  Ves.  &  Bea.  205 ;  Gadidl  v.  Durdiriy  1  Ball 
&  Bea.  169.  Upon  the  same  principle,  the  pendency  of  a  suit  respecting  an 
estate  will  affect  a  purchaser  of  that  estate.  LUnfd  ▼.  Passingkam,  16  Yes.  66 ; 
Porto  V.  ffWte,  11  Ves.  236;  Pre«tonv.2\ifr6iit,lVern.  28a  A  li$  pendens  is 
not  constituted  merely  by  serving  a  subpcBnOj  unless  a  bill  is  actually  filed ;  but  the 
bill  being  filed,  the  li»  pendens  commences  from  the  service  of  the  subpcma^ 
although  that  may  not  be  returnable  till  the  following  term.  •Anonymous  case^  1 
Vem.  318.  A  decree,  hoyvever,  is  not  an  implied  notice  to  a  purcluiser  after  the 
cause  is  ended,  it  is  the  pendencjr  of  the  smt  which  creates  the  notice :  and  it 
was  declared  by  Lord  Hardwicke,  it  would  be  very  inconvenient,  where  money  is 
secured  on  an  estate,  and  there  is  question  dependincr  in  the  Court  of  Chancery 
concerning  the  right  to,  or  otherwise  in  respect  of,  that  money,  but  no  question 
relating  to  the  estate  on  which  it  is  secured,  the  matter  bein^  wholly  collateral,  if 
a  purchaser  were  held  to  be  affected  with  notice,  by  such  unplication,  as,  in  the 
eye  of  the  law,  the  pendency  of  a  suit  creates,  norsley  v.  Jlte  Earl  of  Scar- 
horoughy  3  Atk.  392.  The  case  of  St^v,  MadoXj  1  Vem.  459,  is  not  in  contra- 
diction of  Lord  Hardwicke*s  rule,  that  after  a  decree,  final  in  its  nature,  there 
remains  no  lis  pendens  by  which  parties,  who  subsequently  purchase  the  litigated 
property,  can  be  affected  with  notice.  It  is  true  that,  in  Self  v.  Madox^  a  decree 
nad  been  made,  not  merely  for  an  account,  but  ascertaining  the  right  of  the  plain- 
tiff;  still,  an  option  was  left  to  the  defendant  as  to  whidi  of  two  very  difierent 
modes  of  satisfaction  ohould  be  pursued ;  a  farther  application  to  the  Court  must, 
therefore,  have  been  contemplated  as  probable  at  least,  and  the  case  may  fairly  be 
considered  as  a  case  of  lis  pendens^  not  as  a  cause  ended.  It  was  said,  in  fryatt 
V.  Barwelly  19  Ves.  439,  that  where  the  holder  of  a  deed  affecting  lands,  situated 
m  a  register  county,  has  neglected  the  precaution  of  having  the  deed  registered, 
a  lis  pendens  respecting  the  said  lands  will  not,  per  m,  be  deemed  notice  for  the 
purpose  of  postponing  a  subsequent  deed  which  has  been  duly  registered :  and 
see,  posty  the  note  to  JoUand  v.  I^mnhndge,  3  V.  478. 

3.  The  tune  first  fixed  for  payment  of  money  due  on  mortgage  is  usually 
enlarged,  when  the  mortgagor  is  defendant  to  a  biU  of  foreclosure.  Monkhouse  v. 
The  Corporation  of  Bedford^  17  Ves.  382;  Renvoize  v.  Cooper,  1  Sim.  &  Stu. 
365.  And  see,  post,  note  3,  to  Bastard  v.  Clarke,  7  V.  489.  Thispractice,  how- 
ever, is  not  quite  of  course,  and  has  been  disapproved ;  Quarles  v.  Enight,  8  Price, 
630:  it  will,  therefore,  not  be  extended  to  a  case  in  which  the  mortgagor  is 
plaintiff  in  a  bill  for  redemption ;  b}i  bringing  such  a  bill,  the  plaintiff  professes 
that  his  money  is  ready,  and  he  cannot  be  permitted  to  offer  payment  at  a  distant 
period.  JVbvosielski  v.  WakefiM,  17  Ves.  418.  But  though  dismissal  of  a  bill 
brought  for  redemption,  in  consequence  of  non-payment  of  the  money  at  the  day 
appointed,  operates  as  a  foreclosure,  dismissal  for  want  of  prosecution  has  not 
the  sama  effect ;  the  mortgagor  may  file  another  bill  for  the  same  matter.  Han- 
sard V.  Hardy,  18  Ves.  460. 

4.  As  to  taking  a  decree  pro  confesso,  see,  ante,  the  notes  to  The  Attorney 
General  v.  Young,  3  V.  209. 

5.  That  a  decree  of  foreclosure  may  be  made  against  an  infant,  giving  him  a 
day  to  show  cause,  see  Goodier  v.  Mdon,  18  Ves.  83 ;  Spencer  v.  imfes,  4  Ves. 
371 :  but,  by  consent,  a  sale  may  be  directed  instead  of  a  foreclosure,  if  that 
course  will  be  for  the  benefit  of  the  infant  See,  post,  note  5,  to  Spragg  v.  Binks, 
5V.583. 
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[Rolls.— 1797,  Feb.  20, 24.] 

A  LEGACY  upon  an  express  contin^ncy,  which  never  happened,  failed,  notwith- 
standing the  apparent  intention  in  favor  of  the  legatee,  (a) 

Condition  not  to  be  extended  to  a  limitation  over,  [p.  d20.J 

Words  not  to  be  rejected,  unless  repugnant  to  the  clear  intention,  manifested  by 
other  parts  of  the  will,  (b)  [p.  320.] 

William  Sisson  by  his  will  gave  and  devised  all  his  freehold, 
copyhold  and  leasehold,  estates  in  the  county  of  Durham  to  his  cous- 
in Francis  Holmes  of  Darlington,  his  heirs,  executors,  administrators 
and  assigns,  upon  trust  to  pay  to  the  testator's  wife  Elizabeth  an  an- 
nuity of  100/.  for  life,  in  satisfaction  of  18092.  settled  upon  her  as  a 
jointure  ;  and  upon  fiurther  trust  to  pay  the  residue  of  the  annual 
profits  of  the  said  estates  to  the  testator's  son  William  Sisson  during 
the  life  of  his  mother,  as  he  might  have  occasion  for  the  same  ;  re- 
serving as  much,  as  he  Francis  Holmes  might  think  necessary  for 
repairs,  taxes,  fines  upon  renewal  of  leases  and  admission  to  the 
copyhold  estates,  if  there  should  be  occasion  to  renew  the  same  du- 
ring the  life  of  his  said  wife  ;  ''  and  if  my  son  should  happen  to  die 
before  his  mother  without  leaving  a  widow  or  child,  then  in  trust, 
that  he  shall  and  do  pay  all  such  profits  of  my  estate,  as  should  have 
been  paid  to  my  son,  to  my  said  wife  for  her  life,  except  and  reserv- 
ing as  aforesaid  ;"  and  subject  to  the  said  trusts,  that  the 
said  *  Francis  Holmes  shall  stand  seised  to  the  use  of  the  [*318] 
testator's  said  son  William  Sisson,  hia  heirs  and  assigns 
for  ever  '<  subject  and  chargeable  with  the  legacies  hereinafter  given 
and  bequeathed  to  the  said  Francis  Holmes,  Elizabeth  Lumley  and 
William  Sisson  of  Penshaw ;"  and  because  his  wife  by  reason  of 
her  ill  state  of  health  might  have  occasion  at  certain  times  for  more 
money,  than  she  can  bear  out  of  her  annuity,  he  gave  to  his  relation 
Francis  Holmes  the  sum  of  500/.  out  of  his  personal  estate,  in  trust 
after  six  months  after  his  decease  to  pay  her  so  much  of  the  said 
sum  from  time  to  time  with  lawful  interest  from  six  months  after 
his  decease,  as  she  may  think  fit ;  and  he  gave  to  his  wife  50/.  to  be 
paid  as  soon  as  conveniently  might  be  after  his  decease  for  mourn- 
ing and  to  supply  her  other  occasions,  till  her  annuity  becomes  due ; 
'^  and  if  my  son  shall  die  leaving  my  wife  without  leaving  a  widow 
or  any  child  after  his  death  and  my  wife's  I  give  and  bequeath  to 
my  kind  friend  and  relation  Mr.  Francis  Hofaoies  of  Darlington  the 
sum  of  500/.  to  my  niece  Elizabeth  Lumley  the  sum  of  500/.  to  my 
relation  the  Reverend  William  Sisson  of  Penshaw  in  the  county  of 

(a)  This  seems  to  fall  under  the  same  principle  stated  in  antej  p.  903,  note  (a) 
to  Scott  v.  Chamberkofne. 

(b)  Ui  rea  magia  valent  quam  pereat.  Every  will  is  to  be  so  construed  that  it 
should  rather  stand  than  fall,  if  such  construction  can  be  reasonably  put  upon  it 
Davia  v.  Tavl^  6  Dana,  53.  Every  sentence  and  word  in  a  will  must  be  construed. 
TurbeU  v.  TwheU,  3  Yeates,  187. 
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Durham  the  sum  of  300/.  which  several  legacies  I  charge  upon  ray 
real  estate  hereinbefore  limited  to  my  son  and  his  heirs,  and  I  do 
subject  the  same  to  the  payment  thereof:  "  but  if  any  of  the  lega- 
tees shall  die,  before  their  respective  legacies  becomes  due,  the  lega- 
cy or  legacies  of  the  person  or  persons  so  dying  were  directed  to  be- 
come void.  He  gave  to  Francis  Holmes  all  his  household  furniture, 
money,  plate,  linen  and  pictures,  in  tmst  to  permit  the  testator's 
wife  to  use  and  enjoy  the  same,  till  his  son  should  marry  ;  she  giving  a 
schedule  to  Francis  Holmes ;  and  if  his  son  should  marry  in  the  lifetime 
of  his  mother,  upon  trust  to  divide  the  said  goods,  plate,  &c.  be- 
tween his  wife  and  his  son  :  but  if  his  wife  shall  die  before  his  son, 
he  gave  all  the  said  articles  to  his  son,  his  executors,  &c.  that  are 
not  sold  and  disposed  of  by  his  wife  and  son  with  the  consent  of 
Francis  Holmes.  Then  he  gave  a  legacy  to  a  servant,  if  living  with 
him  at  his  decease  <<  and  I  give  and  bequeath  to  my  good  friend 
and  relation  Mr.  Francis  Holmes  the  sum  of  40/.  for  mourning." 
He  gave  all  the  rest  and  residue  of  his  real  and  personal  estate  after 
debts,  legacies,  &c.  paid,  to  his  son  William  Sisson,  his  executors, 
&c.  ;  and  appointed  his  son  and  his  good  friend  and  kinsman  Mr. 
Francis  Holmes  executors ;  and  he  directed,  that  Francis  Holmes 
might  deduct  or  retain  out  of  his  personal  estate  or  the  rents  and 
profits  of  the  real  estate  directed  to  be  paid  to  his  son  all 
[""^  319]  costs,  &c.  incurred  *  in  the  execution  of  the  trust,  and  not 
be  answerable  for  more,  than  he  shall  actually  receive. 

The  testator  died  in  January  1773.  His  wife  died  in  July  in  the 
same  year.  Their  son  William  Sisson  died  in  1794  above  the  age 
of  twenty-one,  and  did  not  leave  either  a  widow  or  child ;  upon 
which  the  bill  was  filed  by  Francis  Holmes  for  payment  of  his  leg- 
acy of  500/. ;  and  the  question  was,  Whether  he  could  claim  it  in 
the  event,  that  had  happened. 

Mr.  Piggott  and  Mr.  Lloydy  for  the  Plaintiff.  The  manner,  in 
which  this  legacy  is  given,  is  a  mere  mistake.  The  meaning  is, 
that  the  legacies  are  not  to  be  raised  during  the  life  of  the  wife. 
The  words  "  after  his  death  and  my  wife's "  are  superfluous  and 
absurd,  unless  intended  to  mark  the  time  of  payment ;  for  he  had 
before  given  to  his  son  the  fee-simple  of  the  estate  charged  with 
these  legacies,  subject  to  an  estate  for  life  to  his  wife.  There  is 
therefore  no  condition  precedent.  This  legatee  appears  to  have 
been  a  very  favorite  object  to  the  testator. 

Mr.  Graham  and  Mr.  King,  for  the  Defendants.  This  is  a  de- 
cided case.  The  point  is  exactly  that  in  Doo  v.  Brahant,  and  Cal- 
thorpe  V.  Gough,  3  Bro.  C.  C.  393,  395.  There  never  were 
stronger  cases  than  those.  I  admit,  in  the  event,  that  has  happened, 
the  testator  did  not  mean  the  legacies  to  fail.  It  is  a  circumstance, 
to  which  his  mind  did  not  advert :  quod  voluit  non  dixit  There  is 
no  possibility  to  get  rid  of  these  words.  The  construction  attempted 
is  unnatural  and  contradictory  to  the  preceding  part.  Words,  that 
are  contradictory,  may  be  rejected  ;  but  not  those,  that  are  merely 
absurd  and  improvident.     That  is  the  distinction. 
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Master  of  the  Rolls  [Sir  Richard  Pepper  Arbbn].  This 
is  most  like  the  late  case  of  Denn  v.  Bagshaw,  6  Term^Rep.  B.  R. 
512  ;  which  is  a  very  strong  case.  I  think,  I  cannot  get  rid  of  these 
words.  It  is  really  a  legal  question :  but  I  will  give  my  opinion,  if 
they  do  not  wish  to  have  a  case  made. 

Feb.  24th.    The  proposal  to  have  a  case  made  was  declined. 

Master  of  the  Rolls.  I  am  afraid,  I  muet  decide  against  the 
legatee.  I  am  perfectly  satisfied  as  to  the  intention  :  but 
it  is  not  *  sufficiently  expressed  to  enable  me  to  execute  it.  [*  320] 
The  will  requires  to  be  very  minutely  considered.  It 
must  be  observed,  tliat  the  testator  gives  the  rents  and  profits  to  his 
son  during  the  life  of  his  mother,  not  during  his  awn  life.  Then 
he  takes  up  the  case  of  the  death  of  the  son  during  the  life  of  the 
mother.  The  question  is,  whether  these  are  legacies  at  all  events 
to  be  paid  upon  the  son's  dying  without  a  wife  or  child,  or  only 
upon  that  contingency  happening  in  his  mother's  life.  One  cannot 
help  wishing,  and  straining  as  far  as  one  can,  to  support  what  must 
be  supposed  to  be  the  intention :  but  it  is  impossible  for  the  Court 
to  indulge  speculations  against  the  heir,  unless  it  is  manifest,  that 
the  testator  intended,  that  these  legacies  should  be  raised  in  the 
event,  that  has  happened.  It  has  been  determined,  that  conditional 
limitations  shall  never  be  extended  beyond  what  is  absolutely  neces- 
sary from  the  context  of  the  will,  and  shall  not  be  supposed  to 
govern  any  disposition  except  that,  upon  which  they  may  naturally 
be  supposed  to  attach.  Therefore  if  a  testator  says  in  his  will,  that 
if  his  wife  shall  be  enceinte  at  his  death,  and  a  son  shall  be  bom, 
he  gives  to  that  son,  and  after  his  death,  over,  the  condition  has 
been  construed  only  introductory  of  the  gift  to  that  son,  if  bom, 
and  not  to  govern  the  limitation  over.  I  have  tried  to  extend  that 
principle  to  this  will.  If  it  had  been  simply  a  gift  to  the  son  for 
life,  then  if  he  should  die  before  his  mother  without  a  wife  or  child, 
to  her  for  life,  and  subject  to  these  trusts,  to  the  son  in  fee  chaige- 
able  with  these  legacies,  I  should  have  held  it  an  absolute  charge  at 
all  events  upon  the  reversion,  and  to  be  raised,  whether  he  died 
without  a  wife  or  child  in  the  life  of  his  mother  or  not :  but  when  I 
read  these  words  <<  chargeable  with  the  legacies  hereinafter  given," 
I  am  bound  to  look,  what  are  those  legacies  ;  for  he  gives  no  lega- 
cies except  by  reference.  Can  I  reject  these  words,  '^  leaving  my 
wife,"  and  decide,  that  he  must  have  intended  these  legacies  to  be 
raised  at  all  events,  whether  the  son  survived  his  mother  or  not  ?  I 
should  in  my  opinion  be  going  much  farther,  that  I  am  warrantedy 
by  totally  rejecting  words,  unless  they  are  repugnant  to  the  dear 
intention  manifested  in  other  parts  of  the  will.  Nothing  is  given 
but  a  mere  contingency  upon  a  particular  event ;  and  when  one 
considers  what  the  intention  might  possibly  be,  there  might  be  a 
reason  for  the  intention,  that  these  legacies  should  not  arise  but 
in  that  event.  If  the  son  died  leaving  a  wife  or  child,  even 
the  widow  was  to  have  no  life  estate.  It  is  natural  to  sup- 
pase  an  intention,  that  she  should   have  it;   but  he  has  thought 
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fit  to  make  her  interest  in  this  estate  depend  entirely  upon  a 
circumstance,  which  one  would  not  think  ought  to  govern  it 
When  I  see  such  an  intention  as  that,  it  is  impossible  for  me  to  say, 
he  might  not  have  the  intention,  that  in  that  event  only  these  lega- 
cies should  arise,  and  in  the  other  the  son  should  have  the  estate 
discharged. 

The  cases  decided  govern  this.  Lord  Thurlow,  I  know,  in  Doo 
v.  Brabant  gave  a  strong  opinion  against  any  determination  of  Cal' 
ihorpe  v.  Govgh ;  and  rather  intimated,  that  upon  the  clear  inten- 
tion he  could  supply  the  words,  that  were  wanting  in  the  will  before 
him.  It  went  to  law  ;  and  the  Court  of  law  made  the  same  answer, 
that  I  am  afraid  I  must  make  here.  So  strong  a  case  as  that  can 
hardly  be  stated.  The  next  case  was  Denn  v.  Bagshaw.  A 
stronger  could  not  happen.  The  Court  admitted,  the  intention 
must  have  been  in  favor  of  the  grandson,  but  felt  themselves  bound 
notwithstanding  to  decide  against  him  under  the  extraordinary  cir- 
cumstances of  that  case.  To  apply  the  principles  of  that  case  to 
this :  I  cannot  find  myself  at  liberty  to  regret  these  words,  and  if  I 
give  any  efiect  to  them,  these  legacies  do  not  arise.  Therefore  the 
bill  must  be  dismissed. 

Declare,  as  the  Court  did  in  Doo  v.  Brabant^  that  the  legacy  of 
500/.  to  Francis  Holmes  did  not  arise :  the  contingency,  upon  which 
the  same  was  given,  not  having  taken  place ;  therefore  dismiss  the 
bill  (1).  

1.  No  Court  is  authorized  to  make  a  will  for  a  man :  Humbenione  v.  SUmUm,  1 
Ves.  &•  Bea.  390 :  nor  would  it  be  justifiable  to  add  an  implied  case  to  that  which 
is  expressed  in  a  will,  where  the  implication  is  not  necessary.  Bayard  v.  Smilh^ 
14  Ves.  477.  See,  anUy  note  4,  to  Blake  v.  Bunlnay,  1  V.  194,  and  note  S,  to 
Sbxdion  V.  Best,  1  V.  285. 

2.  It  is  no  unusual  thin^r  for  words  of  condition  in  a  will  to  be  taken  as  words 
of  limitation,  where  there  is  a  remainder  over.  ,^ndrews  v.  Fulham^  2  Strange, 
1092 ;  Murray  v.  Jones,  2  Ves.  &  fiea.  320.  And  Lord  Hardwlcke,  in  Jhdm  v. 
JVard,  1  Ves.  Sen.  422,  said,  he  knew  no  case  of  a  remainder  or  conditional  limi- 
tation over  of  real  estate  in  which,  if  the  precedent  limitation,  by  any  means 
whatsoever,  were  put  out  of  the  case,  the  subsequent  limitation  must  not  take 
place.    So,  Lord  Kenyon  observed,  there  are  many  cases  in  which  devises,  sound- 

'  mg  conditionally,  have  not  been  considered  as  dependent  on  a  precedent  condi- 
tion, but  in  which  the  party  hajs  taken  the  benefit  devised,  whether  the  event 
alluded  to  in  connection  with  the  gill  has  happened  or  not  Parry  v.  BoodU,  1 
Cox,  184,  citing,  Jones  v.  Westcomb,  Free,  in  Cha.  316,  and  Gulliver  v.  WtckeU,  1 
Wils.  105.  See  also,  Simpson  v.  Pickers,  14  Ves.  341,  and  the  note  to  that  case, 
ffost.  The  case  of  lAoyd  v.  MrahaU,  decided  by  Lord  Haidwicke  in  T.  T.  28 
Geo.  n.  (Idth  June  175^)  bears  upon  this  question,  it  is  therefore  here  below  ex- 
tracted from  Mr.  Forrester's  ms.  —  '*  Lands  having  descended  upon  Mary  Abia- 
hall  (wife  of  Gilbert  Abrahall)  and  her  sister,  (also  a  feme  coverte),  as  co-heiresses, 
partly  from  their  father  and  partly  from  their  brother,  they  and  their  husbands 
levied  a  fine  to  trustees  and  their  heirs  to  the  use  of  them  and  their  heira,  limiting 
the  several  moieties  to  the  use  of  each  of  the  husbands  and  wives  for  their  lives, 
then  for  such  persons  and  to  such  uses  as  each  of  the  sisters  should  by  will,  or 
other  instrument  duly  attested,  appoint  of  her  separate  moiety,  and  for  want  of 
such  appointment  to  the  right  heirs  of  each.  Mary  Abrahall,  by  will  dated  two 
years  after  the  deed  leading  the  uses  of  the  fine,  being  than  enceinte^  and  apply- 

(1)  Posl^  Parmms  v.  Parsons^  voL  v.  578;  PearsaU  v.  Simpson^  zv.  29. 
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mg  her  will  to  her  power,  not,  indeed,  bj  a  particular  recital,  but  by  usinff  the 
words  aU  my  real  or  peraonal  estate  tcJuch  I  may  or  can  dispose  of^  devised  her 
njoiety  to  the  same  trustees  named  in  the  deed  and  their  heirs,  to  the  use  of  her 
husband  for  life,  and  from  and  after  the  determination  of  that  estate,  for  toani  of 
laufful  issue  on  Ihe  body  of  her  to  he  begotten,  to  the  use  of  the  same  trustees  to 
preserve  contingent  remamders  during  the  life  of  her  husband,  and  from  and  afler 
his  decease  to  Uie  use  of  her  sister,  £3nedicta  Andrews,  for  life,  remainder  to  her 
first  and  other  sons  in  tail  male,  remainder,  in  like  manner,  to  her  cousin  John 
Hoskins,  (die  defendant  to  the  suit,)  and  all  the  rest  and  residue  of  her  estate, 
real  and  personal,  to  her  husband.  Mary  Abrahall  was  delivered  of  a  daughter, 
and  died  in  October,  1718,  and  her  husband,  Gilbert  Abrahall,  died  in  the  Novem- 
ber following,  leaving  their  said  infant  daughter,  who  subseauentlv  died  at  about 
the  age  of  seven  years.  Benedicta  Andrews,  upon  the  death  of  her  said  niece, 
entered  on  Mary  Abrahall's  moiety ;  and  being  advised  that  the  limitations  in 
Mary's  will  were  void,  and  that,  consequently,  the  whole  vested  in  herself  as  heir 
at  law  to  both  her  sister  and  niece,  by  will,  dated  5th  September,  1741,  devised 
both  her  own  and  her  sister's  moietv  to  the  plaintiff,  and  died  without  issue. 

**The  bill  was  brought  to  establish  the  plaintiff's  title  to  Mary  Abrahall's 
nK)iety,  under  the  will  of  Benedicta  Andrews,  on  the  ground  that  tne  limitation 
to  Benedicta  in  Mary's  will  was  a  contingent  remainder,  namdv,  in  case  of  failure 
<lf  lawful  issue  of  the  body  of  Maiy  living  at  the  death  of  Gilbert  Abrahall,  which 
event  had  not  hiq>pened  at  the  determination  of  the  particular  estate  limited  to 
Gilbert,  the  daughter  Benedicta  being  then  living ;  and  it  was  also  urged,  that 
the  limitation  could  not  enure  as  an  executory  devise  or  future  use,  for  tiien  it 
must  be  understood  as  intended  ailer  a  general  failure  of  issue,  which  would  be 
too  remote. 

^  L(Nrd  Hardwicke  said,  '  This  case  had  at  first  such  an  appearance  of  diffi- 
culty, that  I  thought  I  shcNild  be  obliged  to  send  it  to  a  Court  of  law ;  but  now 
I  deem  that  unnecessary.  There  can  be  no  doubt  of  the  intent  of  the  testatrix 
Maiy  Abrahall,  which  certainly  was  that  her  own  issue  should  in  the  first  place 
take  her  estate,  and  that  afterwards  her  collateral  relations  should  have  it,  as 
mentioned  in  the  appointment :  the  consideration  is,  whether  that  intent  can,  or 
cannot,  take  effect  The  obiect  of  the  fine  levied  of  the  estate  which  descended 
upon  the  two  sisters  as  co-heiresses,  (as  apoears  by  the  deed  leading  the  uses 
thereof,)  was  to  give  them  such  power  of  maJdng  apix>intments  of  tlie  inheritance 
as  might  answer  an^  exigency  of  their  respective  families.  This  goes  a  good 
way  towards  furnishing  light  tar  the  construction  of  the  appointment  afterwards 
made  by  Mary  Abrahul ;  for  her  will  was  certainly  only  an  appointment  by  a 
feme  coverte,  by  virtue  of  a  power  over  a  trust  estate,  (see,  ante,  note  3,  to  Fetti- 
place  y.  Gorges,  1  V.  4G.)  It  was  said,  indeed,  that  if  this  was  a  trust-estate  it 
oecame  so  by  accident,  by  the  limitation  of  an  use  upon  an  use,  in  the  deed  lead- 
ing the  uses  of  the  fine.  It  may  be  so ;  but  the  law  is  settled  that  such  a  limita- 
tion is  a  trust  by  constructipn,  whether  it  was  originally  intended  to  be  so,  or  not ; 
in  either  case  it  must  be  directed  by  the  rules  of  equity,  and  executed  by  subposna. 
I  shall,  however,  consider  this  (question  under  two  heads :  —  first,  as  it  had  been  a 
devise  of  a  legal  estate,  which  it  is  not ;  and  secondly,  as  what  it  is,  not  a  devise, 
but  an  appointment  by  yirtue  of  a  power  reserved  over  a  trust  estate.  As  to  the 
first  head,  if  this  had  been  a  devise  of  a  legal  estate,  what  would  have  been  the 
operation  ?  This  question  was  put  in  three  different  ways ;  first,  whether  any  estate 
tail  could  arise  by  implication  to  Mary's  daughter,  by  force  of  the  words  for  want 
of  issue  on  the  body  of  Mary  to  he  begotten ;  secondly,  whether  the  devise  to 
Benedicta  Andrews  was  a  contingent  remainder  depending  upon  Mary's  dying 
without  leaving  issue ;  thirdly,  whether  it  was  a  yested  remainder,  or  could  be 
good  by  way  of  executory  devise.  But  the  second  and  third  queries  may  be  laid 
out  of  the  case ;  for,  as  a  contingent  remainder  it  could  neyer  take  effect,  the 
fl|pecified  contingency  not  havingliappened  when  the  particular  estate  determined, 
tne  daughter  of  Mary  being  alive  at  the  time  when  Gilbert  the  tenant  for  life 
died :  and  as  an  executory  devise  it  could  not  take  place,  for  according  to  that 
construction  it  would  be  too  remote.  This  brings  it,  therefore,  to  the  first  ques- 
tion, whether  any  estate  tail  could  arise  by  implication  to  the  issue  of  the  testa- 
trix Mary  Abrahall.    I  think  there  Is  no  absolute  necessity  to  determine  'this 
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Testator  by  his  will  gave  legacies  to  A.  and  B.  describing  them  as  grand- 
children of  C.  and  their  residence  in  America :  by  a  codicil  he  revoked  these 
legacies ;  givin?  as  a  reason,  that  the  legatees  were  dead :  that  fact  not  being 
true,  they  were  Tield  entitled  upon  proof  of  identity,  (a) 

A  married  woman,  living  in  America,  neing  entitled  to  a  legacy,  a  commission  to 
examine  her  would  have  been  directed :  but  as  she  had  been  examined  under 
a  commission,  issued  by  the  American  Government,  that  was  considered  suffi- 
cient, [p.  321.] 

Legatee  entitled  notwithstanding  a  mistake  of  his  name,  (A|  [p.  322.] 

Legacy  to  a  married  woman,  subject  of  a  foreign  state  paid  to  the  husband;  to 
whom  it  would  by  the  law  of  that  country  belong,  (e)  [p.  323.] 

The  will  of  the  testator,  dated  London,  23d  of  August,  1790, 
and  disposing  of  personal  estate  only,  contained  the  following 
clause : 

<<As  I  understand,  that  my  late  sister  Margaret  Bell  has  two 

grand-children  living  in  Northumberland  county,  Virginia, 

[*  322]     within  *  three  miles  of  North  Cherry  Point  Church,  whose 

names  are   Price  Campbell,  a  grandson,  and   Pinkston 

Campbell,  a  grand-daughter,  I  give  to  each  of  them  500/," 

A  codicil,  dated  the  5th  of  January,  1791,  contained  the  following 
clause : 

"  And  as  to  the  legacies  or  bequests  given  or  bequeathed  by  my 
will  to  my  sister  Margaret  Bell's  grand-children,  I  hereby  revoke 
such  legacies  and  bequests ;  they  being  all  dead." 

The  fact  of  the  death  of  the  legatees  was  not  true.  Pinkston 
Campbell  married  William  Atkins  in  America.  The  bill  was  filed 
for  an  account  and  payment  of  these  legacies. 

Evidence  proving  the  identity  of  the  Plaintiffs  was  read. 

Mr.  Lhyd  and  Mr.  Harvey ,  for  the  Trustees,  Defendants.  This 
is  a  question  proper  for  the  decision  of  the  Eclesiastical  Court.  It 
is  not  upon  the  construction  of  the  codicil ;  but  whether  it  is  a  re- 
vocation of  the  bequest  or  not ;  and  it  is  concerning  personal  estate 
only.  There  are  many  cases  of  devises  of  real  estate,  where  upon 
the  misrepresentation  of  a  &ct  to  the  testator  by  an  interested  per- 
son this  Court  has  interfered :  but  there  is  no  evidence  of  misrep- 
resentation, nor  showing,  why  he  used  this  expression.     Conversa- 

a)  If  a  man,  by  a  subsequent  will  or  codicil,  make  a  disposition  different  from 

\)rmer  one,  under  a  false  impression,  the  impulse  of  which  is  the  foundation  of 
his  wish  to  change  his  former  intent,  such  an  act  will  be  considered  only  as  effect- 
ing a  contingent  presumptive  revocation,  depending  on  the  existence  or  non- 
existence of  that  fact  1  Williams,  Exec.  93.  In  the  goods  of  MortBhu^  1  Hagg. 
378. 

(6)  FaUa  dtmonstratio  non  noctiy  cum  dt  corport  comtaL  Sec,  anUy  note  (a) 
Slanden  v.  Standen,  2  V.  589. 

(r)  See  2  Williams,  Exec.  J  Old. 
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tion  between  strangers  is  not  evidence  as  to  matters  of  pedigree ; 
^hough  in  the  fisimily  it  is. 

Lord  Chancellor  [Loughborouoh].  One  witness  speaks  from 
personal  knowledge  of  both  these  persons.  He  speaks  to  their  names 
and  the  place  of  their  abode.  The  will  speaks  as  to  their  being  grand- 
children of  Margaret  Bell.  The  will  connects  them  sufficiently :  he 
identifies  the  two  persons  of  that  name  living,  where  the  will  des- 
cribes. It  is  not  a  question  of  pedigree :  it  is  only  a  question  of 
personal  identity.  It  is  only  a  question,  whether  they  are  alive. 
They  take  as  grand-children,  not  as  being  particularly  named.  If 
the  testator  had  even  mistaken  their  names,  yet  if  the  fact  was,  that 
there  were  two  grand-children  of  Margaret  Bell  living 
there,  they  would  have  taken  (1).  The  only  possible*  doubt  [*323] 
would  be,  if  there  were  other  persons  answering  the  des- 
cription. This  is  not  a  question  peculiar  to  the  Ecclesiastical  Court. 
I  must  determine  upon  the  same  rule  with  regard  to  the  construc- 
tion, that  the  Ecclesiastical  Court  would.  The  Ecclesiastical  Court 
could  not  avoid  proving  this  codicil  as  a  testamentary  paper.  It  ap- 
pears to  me,  there  is  no  revocation :  the  cause  being  false :  whether 
by  misinformation  or  mistake  is  perfectly  indifferent. 

There  must  be  a  proper  authority  from  these  persons  to  receive 
their  legacies ;  and  one  being  a  married  womaq  living  abroad,  what 
ought  to  be  done  ?  I  think,  in  some  late  case  of  that  kind  the  con- 
sent was  dispensed  with.  No  doubt,  I  could  send  a  commisston 
abroad :  but  it  depends  a  little  upon  the  law  of  the  country,  where 
the  party  resides,  whether  it  might  not  be  paid  to  the  husband.  I 
think,  there  was  before  Lord  Thurlow  a  case  of  a  legacy  to  a  mar- 
ried woman  in  the  Prussian  dominions  and  being  a  Prussian  subject ; 
and  it  being  stated  that  by  the  law  of  Prussia,  when  the  money 
got  there  it  would  belong  to  the  husband,  the  money  was  paid  to  him. 
But  I  rather  believe,  in  America  they  dispose  exactly  in  the  sama 
way,  as  we  do. 

Declare  the  legacies  not  revoked,  the  parties  being  alive ;  and  let 
a  commission  issue  to  take  the  consent  of  the  married  woman ;  and 
upon  the  issuing  of  that  commission  I  will  give  you  an  opportunity 
of  examining  more  particularly  as  to  both  of  them. 

It  appeared  afterwards,  that  a  commission  had  isued  from  the 
Government  of  Virginia  upon  affidavits  as  to  the  identity  of  the  leg- 
atees ;  one  of  which  was  sworn  by  a  person,  who  had  educated 
them.  Under  that  commission  Mrs.  Atkins  consented  to  the  power 
of  attorney  to  receive  the  legacy  executed  by  her  husband. 

Lord  Chancellor  [Loughborough].  This  is  much  better  evi- 
dence of  the  identity  than  the  witnesses  examined  in  this  cause.  I 
think,  the  expense  of  a  commission  may  be  saved.  This  is  a  very 
regular  proceeding. 

*  Direct  the  executors  to  transfer  the  legacies  to  the  Account-  [*  32  4 
ant  General  with  liberty  to  the  legatees  to  apply  by  petition 

(1)  Panon»  v.  ParmM^  onfe,  vol.  i.  966,  and  the  note,  967. 


324  BRADLEY   V.  PSIXOTO.  [1797. 

upon  these  documents  for  payment ;  and  I  think,  I  shall  order  it 
without,  a  commission  (1)  

1.  Wh£n  an  instnunent,  revoking  legacies,  bean  evidence  upon  the  face  of  it, 
that  it  was  entirely  grounded  upon  misinfonnation  or  mistake,  the  bequests  made 
by  the  will  may  remain  good.  But  where  a  testator  assigns,  as  a  reason  for  his 
revocation,  not  onlv  doubts  whether  the  objects  of  his  once  intended  bounty  are 
alive,  but  also,  whether  they  may  not,  even  if  living,  be  well  provided  for ;  a 
revocation  grounded  on  this  double  uncertainty  must  take  effect:  and  a  Couit  of 
Equity  will  not  inquire  whether  the  legatees  are,  or  are  not,  well  provided  for. 
Mom^  Oenaral  v.  Ward,  3  Ves.  331.  The  testator  will  be  understood  to  have 
detenmned  to  quiet  hia  own  doohta,  mad  to  settle  them  on  some  certain  founda- 
tion, not  leaving  them  to  be  litigated  after  his  death.  Monuv  General  v.  LUnidf 
a  Atk.  552. 

2.  That  a  legatee,  who  can  be  clearly  identified,  will  be  entitled  to  his  legacy, 
notwithstanding  the  testator  has  mistiucen  his  name;  see  StoMidt  v.  BuMy, 
Coop.229:  see  also, /mmI,  note  2,  to  SWey  v.  iSltoi^,  16  V.  491.  Andastotho 
admission  of  evidence,  to  show  what  individual  a  testator  really  meant,  when  he 
has  used  a  wrong  or  an  ambiguous  denomination,  or  description  of  the  intended 
legatee ;  see,  or&,  the  notes  to  Parsons  v.  Parsons,  1  V.  266. 

3.  The  terms  upon  which  Courts  of  Equity,  here,  will  hand  over  to  a  man  who 
is  a  subject  of  a  foreign  state,  and  resident  there,  interests  claimed  by  him  in 
right  of  his  wife,  will  depend  upon  the  laws  of  that  foreign  country.  Sawer  v. 
SKuie,  1  Anstr.  63. 


BRADLEY  v.  PEIXOTO. 
[Rolls. — 1797,  Mabch  10.] 

A  CONDITION  inconsistent  with  the  gift  is  void ;  therefore  upon  a  bequest  to  A.  for 
life,  and  at  his  decease  to  his  heirs,  executors,  &c.  but  if  he  attempts  to  dispose 
of  the  principal,  over,  he  takes  the  absolute  interest;  and  the  condition,  being 
inconsistent  with  it,  is  void,  (a) 

Condition,  that  tenant  in  fee  shall  not  alien,  or  that  tenant  in  tail  shall  not  suffer  a 
recovery,  is  void,  [p.  325.] 

An  exception  of  the  thing,  that  is  the  subject  of  the  gi^  is  void,  [p.  325.] 

This  cause  arose  upon  the  following  disposition  by  the  will  of 
Thomas  Bradley : 

'^I  give  and  bequeath  to  my  son  Henry  Bradley  the  dividends 
arising  from  1620/.  of  my  Bank  stock  for  his  support  during  the  term 
of  his  life :  but  at  his  decease  the  said  1620Z.  Bank  stock,  principal 
and  interest,  to  devolve  to  his  heirs,  executors,  administrators  and 

(1)  See  Mr.  Beames's  Elements  of  Pleas  in  Equity,  198,  9. 

(a)  See  2  Williams,  Exec.  908 ;  CvMtrt  v.  Punier^  Jacob,  415 ;  Ware  v.  Conn, 
10  B.  &  C.  433;  Mwton  v.  Reid,  4  Sim.  141 ;  Massey  v.  Parker,  2  M.  &  K.  174; 
BHUf^  V.  Billing,  5  Sim  232.  Conditions  are  not  sustained  when  they  are 
repugnant  to  the  nature  of  the  estate  granted,  or  infringe  upon  the  essential 
enjoyment  and  independent  rights  of  property,  and  tend  manifestly  to  public 
inconvenience.  A  condition  annexed  to  a  conveyance  in  fee,  or  by  devise,  that 
the  purchaser  or  devisee  should  not  alien,  is  unlawihl  and  void.  The  restraint  is 
admitted  in  leases  for  life  or  yean,  but  it  is  incompatible  with  the  absolute  right 
appertaining  1o  an  estate  tail  or  in  fee.  4  Kent,  Com.  131,  (5th  edit)  So  in  a 
bequest  to  a  daughter,  with  a  proviso,  that  if  she  attempted  to  sell  or  dispose  of  it, 
it  should  be  void,  the  restriction  was  held  to  be  of  no  effect  Newton  v.  Reed,  4 
Simons,  141. 
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asBigns.  Having  observed  during  the  term  of  my  life  so  many  fatal 
examples  of  parents  having  left  their  children  in  a  state  of  opulence, 
who  have  afterwards  been  reduced  to  want  the  common  necessaries 
of  life,  my  principal  view  in  this  will  is,  that  my  wife  and  children 
may  have  a  solid  sufficiency  to  support  them  during  their  lives.  For 
this  purpose  I  will  and  most  strictly  ordain,  that  if  my  wife  or  any 
one  of  my  children  shall  attempt  to  dispose  of  all  or  any  part  of  the 
Bank  stock,  the  dividends  from  which  is  bequeathed  to  them  in  this 
will  and  testament  for  their  support  during  their  lives,  such  an  at- 
tempt by  my  wife  or  any  of  my  children  shall  exclude  them,  him  or 
her,  so  attempting,  from  any  benefit  in  this  will  and  testament,  and 
shall  forfeit  the  whole  of  their  share,  principal  and  interest ;  which 
shall  go  and  be  divided  unto  and  among,  my  other  children  in 
equal  shares,  that  will  observe  the  tenor  of  this  will  and  testament." 

The  bill  was  filed  by  Henry  Bradley  against  one  of  the  daughters 
of  the  testator,  who  had  taken  out  administration.  The  prayer  of 
the  bill  was,  that  the  Defendant  might  be  decreed  to  transfer  the 
1620/.  Bank  stock  to  the  Plaintiff.  The  other  children  were  out  of 
the  jurisdiction. 

*  Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  [*  325] 
^1).  The  first  clause  is  an  absolute  gift  of  the  principal  and 
dividends.  But  then  comes  this  clause,  with  which  the  Plaiatiff  does 
not  comply  ;  and  the  (piestion  is,  whether  by  the  rules  of  this  Court  he 
can  demand  the  legacy,  not  complying  with  the  injunction,  the  testator 
has  laid  upon  him ;  or  rather  whether  the  condition  is  consistent  with 
the  gift.  Seeing  the  father's  intent  so  clearly  and  strongly  expressed  I 
have  taken  some  time  to  consider  this  case ;  and  have  endeavored 
to  satisfy  myself,  that  I  am  at  liberty  to  refuse  the  Plaintiff  the  de- 
mand, which  he  now  makes.  Indeed  another  reason  for  delaying 
my  judgment  was,  that  there  appeared  to  be  other  children,  who 
were  interested  in  this  question  and  were  not  parties  to  the  cause. 
The  reason  given  for  not  having  them  before  the  Court  is,  that  they 
are  all  out  of  the  jurisdiction.  Had  t&ey  been  in  this  country,  I 
should  have  expected  them  to  have  been  made  Defendants,  to  sus- 
tain their  interests:  but  as  they  live  abroad,  the  cause  has  pro- 
ceeded without  them ;  and  according  to  the  opinion,  I  have 
formed  of  this  case,  they  are  not  necessary  parties ;  because  I  feel 
myself  obliged  to  say,  that  the  proviso,  I  have  before  stated,  is 
of  no  effect. 

I  have  looked  into  the  cases,  t^at  have  been  mentioned  ;  and  find 
it  laid  down  as  a  rule  long  ago  established,  that  where  there  is  a  gift 
with  a  condition  inconsistent  with  and  repugnant  to  such  gift,  the 
condition  is  wholly  void.  A  condition,  that  tenant  in  fee  shall  not 
alien,  is  repugnant ;  and  there  are  many  other  cases  of  the  same 
sort:  Piers  v.  WinUy  1  Vent.  321.  PoUexf.  435.  The  report  in 
Ventris  is  very  confused :  but  it  appears  clearly  from  the  report  of 

(1)  The  reporter,  not  having  been  present,  was  favored  with  a  note  of  the  judg- 
ment by  a  gentleman,  whose  accuracy  is  universally  acknowledged. 


338  ATTO&N£T   GENERAL  V.  WABD.  [1797. 

all  my  estate  at  Cold  Ashby  in  the  county  of  Northampton  to 
my  late  husband's  brother  the  Reverend  Charles  Kipling,  clerk, 
his  heirs  and  assigns  for  ever;  and  I  give  all  my  plate,  linen, 
and  china,  to  the  said  Charles  Kipling."  Then  after  giving 
to  Penelope  Kipling,  daughter  of  the  said  Charles  Kipling,  her 
watch,  rings  and  wearing  apparel,  <<  I  also  give  and  devise  all 
my  real  and  personal  estate  wheresoever  and  whatsoever  not 
hereby  otherwise  disposed  of,  with  the  appurtenances,  also  money 
in  the  public  funds,  unto  my  good  friend  Geoige  Conibeere  of  the 
city  of  Gloster,  upholder,  his  heirs,  executors,  and  administrators,  in 
trust  to  and  for  the  several  uses,  intents,  and  purposes,  hereinafter 
named :  that  is  to  say,  as  soon  as  conveniently  may  be  after  my  de- 
cease to  make  sale  thereof,  and  after  paying  charges  of  such  sale  out 
of  the  produce  thereof  in  the  first  place  to  pay  all  my  just  debts, 
funeral  expenses  and  charges  of  proving  this  my  will :  and  in  the 
next  place  to  retain  for  his  own  use  as  a  token  of  my  esteem  and 
regard  the  sum  of  20/. ;  and  I  do  desire  and  direct  the  said  George 
Conibeere,  his  heirs,  executors,  and  administrators,  to  pay  to  my  worthy 
friend  Joseph  Peach  of  Northampton,  woolstapler,  all  money  due  to 
him  upon  mortgage  of  my  estate  at  Guilsborough,  as  also  over  and 
above  the  principal  and  interest  due  thereon  the  sum  of  20/.  as  a 
mark  of  gratitude  for  his  trouble  in  having  received  my  rrats  ;  also 
to  the  trustees  of  the  Methodist  chapel,  commonly  called  the  BLever* 
end  John  Wesley's  Preaching  House,  in  Gloster,  the  sum  of  100/. 
for  the  liquidation  of  a  debt  in  part  upon  the  said  preaching  house." 
The  testatrix  then  gave  legacies  of  50/.  to  the  infirmaries  of  Gloster 
and  Northampton,  and  of  20/.  to  the  poor  of  the  parishes  of  Stav- 
erton  and  Guilsborough ;  and  then  after  some  small  legacies  to  indi- 
viduals and  some  directions  concerning  a  monument  for  her  husband, 
"  and  I  do  direct  my  executor,  in  case  a  sufficiency  remains,  to  pay 
300/.  to  such  of  the  children  as  shall  be  living  of  Edgcomb  Daniel 
of  Bilton  near  Rugby  in  Warwickshire,  yeoman,  to  be  equally  di- 
vided among  them ;  uid  also  to  pay  500/.  to  the  sons  of  the  cleigy 
in  London  according  to  the  will  of  my  late  uncle  James  Horton  of 
Guilsborough ;  but  in  case  of  a  deficiency  I  direct  only  what  shall 
remain  to  be  paid  to  the  sons  of  the  clergy ;  and  if  any  overplus 
after  payment  of  my  debts,  funeral  expenses,  charges  of  proving  my 
will  and  legacies,  I  direct  my  said  executor  to  pay  such  overplus  to 
the  poor  of  the  said  parish  of  Staverton  not  receiving  from  the  said 

parish."     She  appointed  George  Conibeere  executor. 
[*329]     *  Codicil.      "By  way  of  codicil  to  my  will  I  give  to  my 

brother's  son  Charles  Kipling  jun.  the  300/  designed  for 
Edgcomb  Daniel's  diildren,  as  I  know  not  whether  any  of  them 
are  alive  and  if  they  are  well  provided  for.  I  likewise  give  my  sister 
Kipling  20/.  for  mourning  and  my  sute  of  best  lace  ;  likewise  to  Mr. 
John  Kipling  by  token  of  friendship,  for  he  wants  nothing :  to  Mrs. 
Coopy  my  great  Bible  ;  to  Mrs.  Jones  my  clock  and  Doctor 
with  notes :  witness  my  hand  Sarah  Kipling,  this  7th  day  of  Febru- 
ary 1795 — ^The  biblel  are  in  the  portmantua. " 
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This  codicil  was  not  properly  attested  to  affect  real  estate. 

The  testatrix  died  upon  the  4th  of  April,  1795.  Conibeere,  the 
executor,  filed  the  information  and  bill ;  praying  an  account  of  the 
personal  estate ;  that  the  Defendant  Ward,  who  had  contracted  for 
the  pulH^hase  of  the  Guilsborough  estate,  may  complete  hb  contract ; 
and  that  the  purchase-money  may  be  applied  in  discharging  the  debts, 
funeral  expenses,  and  such  legacies,  as  are  effectually  charged  upon 
the  said  estate,  or  so  much  as  the  personal  estate  shall  be  insufficient 
to  discharge.  Charles  Kipling  the  elder  claimed  as  heir  at  law  of 
John  Kipling.  The  legacy  of  3002.  was  claimed  both  by  the 
children  of  Edgcomb  Daniel  and  by  Charles  Kipling  the  younger. 

Attorney  General  [Sir  John  Scott]  and  Mr.  AUcock,  for  the  chil* 
dren  of  Edgcomb  Daniel.  This  is  not  a  case  depending  upon  the 
statute  of  Frauds.  The  terms  prescribed  by  the  power  must  be  pur- 
sued. The  testatrix  has  effectually  charged  this  estate  with  300L  for 
these  children :  can  they  be  deprived  of  it  by  an  instrument  not  ex- 
ecuted according  to  the  power  ?  But  even  if  it  was  upon  the  statute 
of  Frauds,  this  is  not  like  BrudeneU  v.  Boughton,  2  Atk.  268.  In 
Habergham  v.  Vincent  (ante,  Vol.  11.  236,  7)  the  Lord  Chancellor 
qualifies  that  doctrine ;  and  restrains  it  to  cases,  where  the  real  es- 
tate is  charged  in  aid  of  the  personal,  not  as  the  primary  fund.  In 
this  case  the  land  is  as  much  the  primary  fund  as  the  personal  estate. 
The  testatrix  was  mistaken  in  the  fact  of  the  death  of  the  legatees; 
which  is  the  ground  of  the  revocation  of  the  legacy. 

Mr.  Chrant,  for  Charles  Kipling  the  younger.  There  is  no  differ- 
ence between  this  and  BrudeneU  v.  Boughton  and  the  cases,  that 
followed  it :  nor  does  the  power  make  any  difference.  It 
was  as  *  competent  to  her  to  dispose  by  will,  as  if  she  was  [*  330] 
absolute  proprietor.  She  had  just  the  same  power  to  dis- 
pose by  a  will  duly  attested  as  the  owner  of  lands  has  by  the  statute 
of  Frauds.  This  is  not  given  in  the  shape  of  a  charge  upon  the 
land,  but  operates  as  such  charge  only  by  construction  ;  because  she 
has  directed  a  sale  and  the  produce  with  the  personal  estate  to  be 
a  general  fund  for  payment  of  debts  and  legacies.  By  the  general 
clause  at  the  end  the  residue  is  only  to  be  paid  over  after  payment 
of  the  debts  and  legacies.  Then  it  comes  within  Lord  Hardwicke's 
reasoning  in  BrudeneU  v.  Boughton.  The  testatrix  has  turned  this 
real  estate  into  personal ;  as  in  MaUabar  v.  MaUabar,  For.  79. 
Durour  v.  Motteux,  1  Ves  320,  and  Ogk  v.  Cooky  cited  3  Bro.  C. 
C.  592. 

Reply.  It  is  one  thing  to  dispose  of  her  own  estate,  and  another 
to  devest  by  the  execution  of  a  power.  This  is  more  like  Masters 
V.  Masters,  1  P.  Will.  421,  than  any  of  the  other  cases.  The  prin- 
ciple of  that  case  is,  that  if  the  testator  does  not  charge  his  legacies 
generally,  or  such  as  he  gives  by  that  paper  or  shall  give  by  any 
other  paper,  but  if  the  context  shows,  he  meant  to  charge  those  leg- 
acies, that  he  mentioned  in  his  will,  the  Court  will  not  carry  it  farther, 
or  charge  any  other  legacies.  This  testatrix  has  not  generally 
charged  her  legacies  ;  and  did  not  mean  to  charge  any  legacies  but 
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such  as  she  gave  by  that  will.  BrudeneU  v.  Boughtariy  was  thought 
in  Habergham  v.  Vincent  to  go  full  as  far  as  the  Court  is  warranted. 
The  point  is  reduced  to  this  ;  whether  this  legBJiy  is  revoked.  If  it 
is,  it  is  not  given  to  Kipling ;  and  because  it  is  not  given  to  him,  it 
is  not  revoked ;  for  she  did  not  mean  to  revoke  it  unless  to  give  it 
to  Kipling ;  and  she  cannot  give  it  to  him  or  any  one  without  giving 
it  by  a  will  attested  by  three  witnesses. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  do 
not  feel  much  difficulty  upon  this  question.  Upon  the  view,  I  now 
have  of  the  case,  it  is  neither  more  nor  less  than  a  legacy  charged 
upon  a  fund  to  be  comprised  out  of  the  sale  and  produce  of  the 
real  estate  and  the  personal  estate  mixed.  It  is  not  a  residue.  I 
do  not  agree,  that  the  real  estate  was  turned  into  personal  at  all 
events :  but  it  is  real  estate  charged  in  aid  of  personal.  No  more 
ought  to  be  sold  than  is  sufficient  to  pay  the  charges  upon  it.  With 
regard  to  the  residue,  the  disposition  of  which  is  void,  as  &r  as  it 
respects  real  estate,  being  for  a  charity,  after  payment  of 
[*331]  the  debts  and  legacies,  it  will  go  to  the  *  heir ;  who  wiU 
have  a  right  to  take  it  as  real  estate,  paying  the  charges  (1). 

The  next  question  is  as  to  the  substitution  of  Kipling  in  the  room 
of  the  children  of  Edgcomb  Daniel.  If  this  was  a  l^acy  chaiged 
only  upon  land,  nothing  can  be  clearer,  than  that  it  could  not  be 
altered  either  as  to  the  quantum  or  the*  person  by  any  will  but  such 
as  would  have  affected  land :  but  being  upon  a  mixed  fund  and 
once  well  charged,  the  testatrix  may  afterwards  modify  or  alter  it, 
as  she  thinks  fit.  If  a  testator  says,  he  charges  all  the  legacies  given 
by  his  will  upon  his  real  estate,  and  gives  20/.  to  A.,  he  may  by  an 
unattested  codicil  ^ve  that  legacy  of  20/.  to  B. :  it  has  been  deter- 
mined, that  you  cannot  create  new  legacies :  but  you  may  modify 
or  alter  any  before  given.  You  cannot  give  fresh  legacies  upon 
land,  unless  future  legacies  are  charged :  but  you  may  substitute 
one  for  another  (2). 

After  the  opinion,  I  have  given,  that  this  substitution  may  take 
place,  the  next  question  is,  whether  this  codicil  is  at  all  events  a  sub- 
stitution ;  and  upon  reading  it  with  some  attention  it  is  impossible 
to  say,  it  is  not  a  complete  revocation  of  that  legacy.  It  is  an  abso- 
lute gift  of  the  legacy  designed  for  Edgcomb  Daniel's  children  ;  and 
the  reason  accompanies  it.  It  was  argued,  and  with  some  ground, 
that  if  it  had  rested  upon  her  not  knowing,  where  they  were  living, 
there  would  be  good  reason  to  contend,  that  it  fell  within  the  case 
of  pator  credensfilium  suum  esse  mortuum  (3)  :  but  she  goes  farther ; 
that  she  doubted,  if  they  were  living,  whether  they  might  not  be 
well  provided  for  ;  and  she  totally  deprives  them  of  that  provision. 
The  Court  will  not  inquire  whether  they  are  well  provided  for  or 
not. 

1)  HoiDse  V.  Chapman^  oo«t,  vol.  iv.  542. 

'2    Post,  vol.  xviii.  167. 

,3)  Campbell  v.  French,  anie,  321. 
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Therefore  declare,  that  the  legacy  of  300/.  given  by  the  will  to  the 
children  of  Edgcomb  Daniel  is  revoked  by  the  codicil,  and  is  well 
given  by  the  codicil  to  Charles  Kipling  the  younger ;  that  the  gift  of 
the  residue  of  the  money  arising  from  the  sale  of  the  testatrix's  es- 
tate after  payment  of  the  debts,  funeral  expenses  and  legacies,  being 
given  to  charitable  purposes,  is  void  by  the  statute :  and  that  the 
same  belongs  to  Charles  Kipling  the  elder,  heir  at  law  of  the  testa- 
trix's husband,  according  to  the  deed. 

A  doubt  was  suggested  in  the  course  of  the  argument     [  *332  ] 
by  the  Attorney  General,  whether  the  heir  at  law  of  the 
testatrix  was  not  entitled.     No  such  party  was  before  the  Court ; 
and  it  was  said,  that  advertisements  had  been  published  and  no  heir 
could  be  found. 

The  Court  at  first  inclined  to  reserve  farther  directions  as  to  the 
question,  to  whom  the  residue  would  belong,  and  to  direct  the  At^ 
torney  General  to  be  made  a  party ;  but  a  few  days  afterwards  the 
point  being  given  up,  and  the  Attorney  General  declaring  himself 
satisfied,  the  decree  was  made  as  above. 

Sex,  oitfe,  notes  4  and  5,  to  Habergham  v.  Fuioetil,  1  V.  68 :  notes  2, 3,  and  4, 
to  Kidney  v.  CouBmakar^  1  V.  436 ;  and  note  1,  to  Campbell  v.  French^  3  V. 
321. 


PICKERING  t;.  LORD   STAMFORD. 
[Rolls.— 1796,  Feb.  8, 12, 1&    1797,  Feb.  9 ;  Maech  15.] 

Testator  gave  his  wife  real  and  personal  estate  in  bar,  full  satisfaction  and 
recompense,  of  all  dower  or  thirds,  which  she  can  have  or  claim  in,  out  of  or 
to,  all  or  any  part  of  his  real  and  personal  estate  or  either  of  them :  he  gave 
the  residue  to  foar  persons,  and  afterwards  by  a  codicil  directed  them  to  dispose 
thereof  in  charities :  part  of  the  residue,  being  invested  in  real  securities,  goes 
according  to  the  Statute  as  undisposed  of;  and  the  widow  is  not  barred,  (a) 

Testator  gave  real  and  personal  estate  to  one  daughter  in  satisfaction  of  her  child^s 
port  of  whatsoever  more  she  might  have  expected  from  him  or  out  of  his  per- 
sonal estate :  he  also  gave  a  provision  to  his  wife  in  full  of  her  dower,  thirds, 
or  other  claim  at  law  or  in  equity  or  by  anv  local  custom  to  any  other  part  of 
his  real  or  personal  estate :  the  residue  to  his  other  daughter :  upon  her  death 
in  his  life  he  by  codicil  gave  it  according  to  the  appointment  of  his  wife :  tlie 
power  not  being  dulv  executed,  the  residue  goes  according  to  the  Statute  as 
undisposed  of;  and  the  widow  and  daughter  are  not  barred,  [p.  335.] 

Husband  dying  intestate,  the  widow  is  bound  by  her  contract  not  to  claim  under 
the  custom  of  London,  [p.  336.1 

Devisee  dies  in  the  life  of  the  devisor,  and  the  estate  descends :  the  devisor's 
widow,  being  entitled  by  the  will  to  a  provision  in  bar  of  dower,  must  elect, 
[p.  337.] 

Chester  not  having  been  within  the  province  of  York  at  the  time  of  Hen.  VIII.  is 
not  within  the  custom,  [p.  338.] 

This  cause  (reported  ante  Vol.  II.  272,  581,)  came  on  upon  a 
petition  of  re-hearing  by  the  personal  representative  of  the  testa- 

(a)  The  widow's  title,  under  the  statutes,  may  be  barred  by  a  settlement  before 
mazriage,  excluding  her  from  her  distributive  share  of  her  husband's  personal 
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tor's  widow  against  so  much  of  the  decree  as  excluded  the  widow 
from  any  share  of  so  much  of  the  residue  of  the  testator's  personal 
estate,  as  was  vested  in  real  securities,  the  disposition  of  which  to 
charitable  purposes  was  void  ;  and  which  was  declared  to  be  devis- 
able among  the  next  of  kin. 

The  clause  of  the  will,  upon  which  it  was  insisted  that  the  wid- 
ow's right  was  barred,  was  that,  by  which  after  giving  certain  parts 
of  his  real  and  personal  estate  to  his  wife,  he  declares,  the  provision 
he  has  thereby  made  for  his  said  wife,  is  and  shall  be  in  bar,  full 
satisfaction  and  recompense,  of  all  dower  or  thirds,  which  his  said 
wife  can  have  or  claim  in,  out  of,  or  to,  all  or  any  part  of  his  real 
and  personal  estate  or  either  of  them. 

By  the  codicil  an  additional  bequest  was  given  to  the  wife  in 
terms  of  favor  and  affection. 

Mr.  Chant,  Mr.  Anstruther,  and  Mr.  Richctrdsy  against  the  decree. 
The  testator  has  died  altogetlier  intestate  as  to  this  property ;  which 
must  be  distributed  entirely  upon  the  statute  without  any  regard  to 
his  intention.  It  is  not  the  case  of  an  undisposed  residue ;  for  there 
is  a  difference  between  not  making  a  complete  disposition 
[  *333  ]  and  a  disposition,  that  by  an  unforeseen  accident  *  totally 
fails.  Where  an  executor  is  appointed,  there  is  no  intes- 
tacy :  he  takes  either  beneficially  or  as  trustee.  But  here  the  ob- 
ject he  had  in  view  failing,  the  will  as  to  so  much  is  completely  dis- 
appointed. It  is  like  the  case  of  a  lapsed  legacy ;  and  there  is  no 
rule  to  go  by  but  the  statute. 

But  if  the  intention  is  to  be  regarded,  there  is  no  intention  to  ex- 
clude the  wife  in  the  event,  that  has  happened.  The  intention  up- 
on the  supposition,  that  the  charity  could  take,  cannot  be  applied  to 
a  case  in  which  they  cannot  take.  He  bars  his  wife  from  this  sup- 
posed claim  for  no  other  purpose  than  to  protect  that  charitable  leg- 
acy. It  is  not  a  general  exclusion ;  not  like  an  exclusion  from  dis- 
like, as  in  the  case  of  a  bequest  of  a  shilUng,  showing  a  wish,  that 
the  estate  shall  go  any  where  rather  than  to  the  particular  person. 
This  testator  shows  great  favor  to  his  wife.  Suppose,  he  had  an- 
nexed such  a  clause  to  the  legacy,  he  gave  to  each  of  the  next  of 

estate.  And  whether  the  husband  die  intestate,  or  dispose  of  his  personal  estate 
by  Will,  which  disposition  fails  by  lapse,  the  wife  will  be  equally  excluded  from 
her  distributive  share.  2  Williams,  Ex.  1063 ;  CoUeton  v.  Garth,  6  Sim.  19.  But 
it  is  otherwise,  when  the  husband,  as  in  the  present  case,  by  Will  makes  a  pro- 
vision for  his  wife,  stating  it  to  be  in  lieu  and  in  bar  of  all  her  claims  on  his  per- 
sonal estate,  and  Uien  subjects  his  personalty  to  a  disposition  which  lapses,  or  is 
void,  so  that  the  latter  fund  is  subject  to  distribution ;  for  then,  notwitnstanding 
the  words  of  the  Will,  the  widow  is  entitled  to  a  share  under  the  statute.  The 
principle  of  this  distinction  is,  that  where  a  woman  has  before  marriage  agreed  to 
accept  a  consideration  for  her  widow's  share,  she  is  bound  by  her  compact,  whether 
her  husband  die  testate  or  intestate ;  but  where  there  is  no  such  contract,  but  the 
provision  in  bar  of  the  distributive  share  arises  upon  the  husband's  Will,  it  is  pre- 
sumed that  the  motive  for  the  widow's  exclusion  originated  in  a  particular  design 
or  purpose  of  the  testator ;  namely,  for  the  benefit  of  the  person  in  favor  of  whom 
the  property  was  bequeathed  by  him,  so  that  if  the  purpose  be  disappointed,  there 
is  no  reason  why  the  bar  in  exclusion  should  continue.    Ibid. 
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kin :  would  that  have  excluded  every  one,  to  whom  the  Statute  of 
Distribution  gives  the  property  in  case  of  intestacy  ?  The  words  of 
exclusion  must  have  been  disregarded.  Davers  v.  Dewesy  3  P.  Will. 
40.  Sympsan  v.  Hution,  1 1  Vin.  185 ;  2  Eq.  Ca.  Ab.  439.  In  that 
case  there  was  the  same  mistake  as  to  the  daughter's  supposed  claim, 
as  this  testator  has  made  as  to  the  supposed  claim  of  his  wife.  In 
TSimer  v.  Ogden  (1),  decided  by  your  Honor  upon  a  re-hearing 
11th  of  March,  1794,  the  testatator  dechred,  his  relations  should 
have  nothing  to  do  with  his  housen ;  which  he  had  given  to  a  char- 
ity :  being  leasehold  premises.  Lord  Kenyon  decreed  in  favor  of  the 
executrix :  but  your  Honor  reversed  that  decree ;  and  gave  it  to  the 
next  of  kin  according  to  the  statute ;  relying  upon  the  distinction 
taken  in  Bermet  v.  BaicheUot^  (antCj  Vol.  I.  67)  between  a  lapse 
and  a  residue  undisposed  of.  The  words  of  exclusion  therefore  did 
not  operate ;  being  inserted  only  in  favor  of  the  charity.  Hale  v. 
Cox,  3  Bro.  C.  C.  322,  was  upon  the  same  principle.  Beard  v. 
Beard,  3  Atk.  72.  Nichols  v.  Crisp,  Amb.  768  (2).  Creswell  v. 
Byron,  3  Bro.  C.  C.  362.  In  Arnold  v.  Chapman,  1  Ves.  108,  the 
intention  failing,  the  subject  went  as  the  law  would  carry 
it.  The  *  widow  had  a  legal  vested  interest ;  and  there  is  [  *334  ] 
no  reason  to  take  it  out  of  her  in  favor  of  the  next  of  kin. 

Mr.  Graham,  Mr.  Stanley,  and  Mr.  Thomson,  in  support  of  the 
decree.  There  is  plain  language  against  the  widow ;  the  simple 
sense  of  which  is,  that  she  shall  have  that  provision  in  bar  of  every 
thing,  she  can  claim  by  way  of  right  out  of  either  the  real  or  per- 
sonid  estate.  That  distinguishes  this  case  from  most  of  those  cited. 
Where  the  testator  excludes  any  one  of  the  next  of  kin  in  every 
possible  event,  the  law  of  this  Court  will  consider  that  person  as 
naturally  dead.  DavUa  v.  DavUa,  2  Vern.  724.  Vachel  v.  Breton, 
Pre.  Ch.  169.  1  Bro.  P.  C.  167.  Cleaver  v.  Spurling,  2  P.  Will. 
526.  In  Sympson  v.  HtUton  there  was  decisive  evidence  from  the 
new  disposition  by  the  codicil  according  to  the  appointment  of  the 
wife,  that  the  daughter  was  not  intended  to  be  excluded  from  that 
new  right  acquired  by  accident  under  the  codicil,  which  he  could 
not  have  contemplated  when  making  the  will.  This  point  does  not 
appear  in  the  report  of  that  case  2  Vernon ;  and  by  the  Register's 
BoMok  this  point  seems  to  have  passed  sub  silentio  (3).  If  he  had 
foreseen  this  consequence,  he  might  perhaps  have  said,  his  vnfe 
should  have  something  more :  but  be  has  not  said  so ;  and  in  that 
respect  it  resembles  Calthorpe  v.  Gough,  3  Bro.  C.  C.  395,  n. ;  which 

(1)  Stated  by  Sir  W.  Grant,  Master  of  the  Rolls,  post,  xv.  417,  418,  in  Dawson 

(2)  The  Master  of  the  Rolls  observed,  that  the  report  of  that  case  was  not  cor- 
rect The  testator  directed  the  estate  to  be  turned  into  money  for  the  benefit  of 
his  natural  daughter.  That  purpose  failing  by  the  death  of  the  child  in  the  life 
of  the  testator,  Lord  Bathurst  held,  there  was  no  reason  to  convert  the  estate  into 
personal  property ;  but  that  it  descended  to  the  heir,  subject  to  the  charges  upon 
It  Post,  vol.  iv.  65 ;  anU,  Robinson  v.  Taylor,  L  44,  and  the  notes,  in  pages  45 
and  204. 

(3)  See  this  case  stated  by  tlie  Master  of  the  Rolls,  post,  335. 

VOL.  III.  22 
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was  a  very  hard  case.  Where  there  is  a  ^ft  to  the  wife  in  bar  of 
her  customary  share,  it  puts  her  quite  out.  Levnn  v.  Lewin,  3  P. 
Will.  15.  CresweUv.  Byrwiy  was  upon  the  word  "dower,"  appli- 
cable to  real  estate  only. 

Reply.  In  case  of  an  underagned  intestacy  there  is  no  instance 
of  referring  to  the  intention :  the  statute  has  always  been  the  rule 
of  distribution.  There  is  a  clear  disposition  of  every  part  of  the 
property ;  and  if  any  part  of  that  fails,  so  far  his  intention  is  re- 
moved entirely  out  of  the  way.  The  next  of  kin  claim  upon  the 
ground  of  intestacy ;  and  yet  they  treat  it  as  a  question  of  inten- 
tion. Sympson  v.  Hutton  is  a  direct  authority.  As  in  that  case, 
this  is  a  new  right  arising  by  accident  under  the  codicil ;  for  if  the 
codicil  had  not  been  made,  both  the  next  of  kin  and  the  widow 
would  have  been  excluded.  The  exclusion  was  limited  and  quali- 
fied ;  and  not  intended  to  apply  to  the  case,  that  has  happened. 
Feb,  9th.  Master  of  the  Rolls,  [Sir  Richard  Pep- 
[*  335]  per  Arden].  *  I  intended  to  give  judgment  in  this  cause : 
but  upon  very  full  consideration  of  the  case  of  Sympton 
V.  Homshy  and  Hutton  from  the  Register's  Book  (1)  I  doubt, 
whether  that  case  does  not  bear  more  upon  the  point  now  in  ques- 
tion, than  from  Viner  and  2  Equity  Cases  Abridged  might  have 
been  conceived.  It  was  the  only  case,  that  made  any  doubt  in  my 
mintl  as  to  the  opinion,  I  formed  upon  the  former  hearing  of  this 
cause ;  and  my  doubt  is  now,  whether  that  opinion  can  be  supported 
without  shaking  that  case:  if  not,  I  shall  hardly  think  myself  at 
liberty  to  vary  from  it.  The  only  question,  that  seemed  to  create  a 
doubt  in  that  case,  as  it  appears  in  the  Register's  Book,  was,  how 
far  Jane  the  daughter  was  excluded :  but  it  was  not  merely  an  ex- 
clusion of  the  daughter :  there  were  similar  words  of  exclusion  as  to 
the  wife.  The  case  was  this.  Thomas  Addison  by  his  will  reciting, 
that  he  had  once  intended  to  have  made  his  daughter  Jane  co-heir- 
ess and  equal  sharer  with  his  other  daughter,  but  having  married 
without  his  consent,  he  gave  her  certain  provisions  out  of  his  real 
and  personal  estate ;  all  which  estates,  leases,  tithes  and  money,  be- 
fore devised  to  his  daughter  Jane  and  her  issue,  were  thereby  de- 
clared to  be  in  satisfaction  of  her  child's  part  of  whatsoever  more 
she  might  have  expected  from  him  or  out  of  his  personal  estate. 
He  then  devised  to  his  wife;  and  gave  her  furniture  and  other 
things ;  all  which  devises  and  bequests  he  declared  to  be  in  full  of 
her  dower,  thirds  and  other  claim  at  law  or  in  equity  or  by  any  local 
custom  to  any  other  part  of  his  real  or  personal  estate.  He  gave 
the  residue  to  his  other  daughter ;  who  died  in  his  life-time,  leaving 
one  child ;  who  was  the  only  person  that  could  be  entitled  under 
the  Statute  of  Distribution  besides  the  wife  and  the  excluded  daugh- 
ter. By  a  codicil  he  gave  the  residue  to  his  wife  for  life,  with  pow- 
er to  dispose  of  the  same  after  her  decease  with  the  approbation  of 
the  trustees.     Having  this  limited  power  she  made  a  disposition 

(1)  1716,  Mich.  3  Geo.  I. 
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without  the  consent  of  the  trustees.  The  decree  declares,  that  Fran- 
ces the  widow  having  disposed  without  the  consent  of  the  trustees, 
had  not  pursued  her  power ;  therefore  the  testator  died  intestate  as  to 
the  residue ;  which  ought  to  go  according  to  the  Statute  of  Dtstri- 
huioriy  viz.  in  thirds ;  one  third  to  the  Plaintiff  Sympson  in  right  of 
his  wife  Jane ;  one  third  to  the  child  of  the  deceased  daughter ; 
and  one  third  to  the  devisee  of  the  widow. 

If  this  is  warranted,  it  goes  a  great  deal  farther  than  the  book  in 
support  of  the  widow's  claim ;  for  if  these  words  were 
not  *  sufficient  under  the  circumstances  to  bar  the  widow,  [*336] 
I  am  afraid,  I  cannot  adhere  to  the  opinion,  I  formerly 
gave ;  Which  was  a  very  doubtful  one ;  and  though  I  still  think, 
strong  reasons  may  be  given  in  support  of  that  judgment,  yet  I  am 
afraid,  without  shaking  that  case  I  cannot  adhere  to  it.  I  should 
wish  to  hear  some  observations  from  the  Counsel  upon  it. 

March  \bth.  Mr.  Graham,  for  the  next  of  kin,  endeavored  to 
distinguish  this  case,  as  depending  upon  more  comprehensive  words 
than  Sympson  v.  Homsby ;  in  which  rights  vested  in  the  wife  were 
intended  ;  and  there  was  nothing  to  bar  her  from  what  would  de- 
volve to  her  by  law  for  want  of  other  disposition. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  feel 
so  strongly  overborne  by  this  case,  which  is  a  judgment  upon  very 
serious  consideration,  that  with  the  doubtful  opinion  I  entertained 
before,  I  do  not  know  how  I  can  help  acquiescing  under  it.  It  is 
very  ill  reported.  This  point  is  not  reported  at  all :  but  only  that 
about  the  daughter.  The  case  must  occur  every  day  with  regard  to 
wives,  that  are  barred  by  contract.  I  am  not  ashamed  to  retract 
my  opinion  ;  and  am  very  g^ad,  I  took  time  to  look  into  this  case. 

As  to  this  point,  that  now  stands  for  a  re-hearing,  the  codicil  to 
the  charity  makes  no  difference.  The  question  really  is,  whether,  if 
all  the  four  residuary  legatees,  to  whom  he  had  given  the  residue 
jointly,  which  would  therefore  have  gone  to  the  survivor,  had  died 
in  his  life,  his  widow  would  have  been  barred  from  any  share.  The 
charity  was  merely  substituted  for  them  ;  and  failing,  it  is  the  same 
as  if  never  given.  When  this  cause  was  first  argued  (and  it  was 
very  well  ai^ed  even  upon  the  first  hearing)  I  had  thought,  and  I 
believe  I  so  expressed  myself,  that  it  was  a  point  of  great  difficulty 
and  nicety :  but  upon  the  consideration  then  given  to  it,  and  the 
authority  of  those  cases,  which  were  much  relied  upon  by  the  next 
of  kin,  respecting  the  custom  of  London,  that  where  a  widow  has 
agreed  to  accept  a  consideration  for  her  widow's  share,  though  the 
husband  dies  intestate,  yet  she  should  not  be  at  liberty  to  claim  her 
widow's  share,  I  was  led  to  think,  the  same  doctrine  would  apply  to 
the  case,  where,  not  with  a  view  to  guard  against  intestacy,  but  by 
some  provision,  he  had  put  her  in  the  same  situation  of  a  contract 
before  marriage;  and  that  it  would  be  a  bar,  let  the 
*  circumstances,  under  which  the  claim  might  arise,  be  [*337] 
what  they  might.  Great  difficulty  occurs  to  me  upon  tliis 
case :  if  a  man  devises  his  real  estate  from  his  heir,  after  giving 
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his  widow  a  provision  in  lieu,  satisfaction  and  bar,  of  dower,  and 
the  devisee  dies  in  the  life  of  the  devisor,  is  there  any  doubt  that 
the  heir  would  take  the  estate,  and  bar  the  widow  of  dower  ?  (1) 
That  is  not  doubted  ;  and  yet  it  is  extremely  difficult  not  to  argue 
in  favor  of  the  widow  in  that  case,  as  in  this  it  is  aigued  against  the 
next  of  kin.  I  have  turned  that  much  in  my  mind  ;  and  I  am  not 
prepared  to  say,  I  could  in  that  case  decide  in  her  favor.  She  could 
not  say,  her  dower  was  intended  to  be  satisfied  only  in  favor  of  that 
devisee.  I  am  perfectly  sure,  that  case  has  happened  in  point  of 
fact ;  and  no  such  argument  has  been  raised  for  the  widow.  In 
case  of  a  contract  before  marriage,  that  the  wife  shall  not  claim 
either  dower  or  personal  estate,  it  is  not  merely  to  give  the  husband 
power  to  dispose  of  it ;  for  it  is  determined  upon  the  custom  of 
London,  that  he  shall  be  barred  though  he  does  not  give  it  away  : 
it  is  exactly  as  if  there  was  no  wife ;  and  the  next  of  kin  take  with- 
out any  reference  to  her.  That  having  been  determined,  I  thought 
the  principle  applicable  to  this  case.  My  opinion  was  not  one,  that 
I  took  up  without  some  doubt  upon  it.  Upon  the  re-hearing  it  was 
more  fully  argued ;  and  my  opinion  was  rather  more  shaken  :  but  I 
am  now  decided  by  having  found  the  very  point  determined  by  Lord 
Cowper ;  who  was  of  opinion  in  the  case,  I  have  cited  from  the 
Register's  Book,  that  where  a  testator  had  given  to  his  wife  that 
provision,  which  he  meant  to  be  a  satisfaction  for  any  claim,  she 
might  have  against  the  other  objects  of  his  bounty,  if  by  any  acci- 
dent those  objects  should  be  unable  to  claim  the  benefit  of  that  ex- 
clusion, no  other  person  should  set  it  up  against  the  widow.  After 
that  I  cannot  upon  such  a  point  set  up  my  own  judgment  against 
Lord  Cowper's.  Therefore  I  think,  my  former  determination  was 
wrong.  Many  reasons  may  be  urged  for  and  against  it.  The  cases 
I  have  put  of  the  heir  at  law  and  the  contract  before  marriage  seem 
to  govern  it :  but  there  are  distinctions.  Personal  representatives 
do  not  take  as  an  heir  at  law :  who  is  the  person  pointed  out  by  the 
law,  unless  the  testator  by  devismg  points  out  another.  The  testa- 
tor must  be  supposed  to  mean  it  in  favor  of  his  real  estate  at  all 
events,  and  into  whosesoever  hands  it  shall  come.  As  to  the  per- 
sonal estate,  the  testator  must  be  supposed  to  imagine,  as  he  certainly 
did,  that  his  wife  had  some  claim  out  of  his  personal  estate.     There 

may  be  some  reason  for  it ;  for  he  lived  in  the  county  of 
[•  338]     Cheshire,  *  which  is  part  of  the  province  of  York ;  and  a 

vulgar  error  prevailed,  that  the  custom  of  York  goes 
through  the  whole  province.  The  Legislature  themselves  fell  into 
it  by  reserving  to  the  citizens  of  York  and  Chester  the  customs  of 
those  cities  ;  the  latter  of  which  has  no  custom.  When  by  another 
act  they  repealed  that  as  to  the  city  of  York,  they  left  Chester  just 
as  it  was  by  the  first  act.  That  custom  of  York  never  attached 
upon  any  part  of  the  province,  that  was  not  so  at  the  time  of  Henry 
VIIL  ;  and  Chester  was  annexed  since  that  period,  (a) 

Waht  V.  Wakt^  ante,  vol.  i.  335,  and  the  note,  337. 

Chester  is  situate  within  the  Archdeacooiy  of  Chester,  which  was  part  of 
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The  difficulty  seems  to  be  this :  supposing,  the  testator  had  said 
the  same  as  to  his  next  of  kin ;  that  imagining,  they  had  some  cus- 
tomary share,  and  acting  upon  that,  he  had  said,  the  disposition  to 
them  should  be  a  satisfaction  for  their  shares  ;  what  could  the  Court 
have  done  ?  Must  they  have  said,  it  should  be  the  same,  as  if  he 
had  died  without  leaving  any  person,  who  could  take  ?  The  Court 
must  have  let  them  in  ;  and  could  not  have  excluded  the  widow  ; 
and  Lord  Cowper  thought  it  something  analogous  to  that.  I  must 
take  the  opportunity  of  saying  Vachelv.  Breton  does  not  miUtate 
against  that ;  for  there  it  might  fairly  be  held,  that  the  exclusion  was 
for  the  purpose  of  giving  a  benefit  to  the  others.  In  Turner  v. 
Ogden,  Lord  Kenyon  gave  it  to  the  wife,  not  upon  this  principle, 
but  as  executrix  beneficially.  This  was  not  the  question  there.  I 
differed  from  Lord  Kenyon  ;  because  I  thought  it  clear,  that  it  was 
never  meant  by  the  testator,  that  she  should  be  beneficially  entitled* 
There  were  words  of  exclusion,  which  Lord  Kenyon  did  not  con- 
sider sufficient. 

Under  these  circumstances  I  am  under  the  necessity  of  reversing 
that  part  of  my  decree,  whereby  I  declared  it  to  be  devisable  among 
the  next  of  kin  in  exclusion  of  the  widow.  Declare,  that  so  much 
of  the  residue  of  the  testator's  personal  estate  as  was  vested  in  real 
securities  is  divisible  according  to  the  Statute  of  Distribution  ;  viz. 
one  half  to  the  widow,  the  other  to  the  next  of  kin  (1). 

ScE,  ante,  the  notes  to  &  C.  2  V.  272. 
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Master  of  the  Rolls  for  the  Lord  Chancellor. 
[1797,  March  20, 22.] 


Where  the  equitable  and  legal  estates,  equal  and  co-extensive,  unite  in  the  i 
person,  the  former  merges: (a)  therefore  where  the  former  descends  ex  parte 
paternOf  the  latter  ex  parte  nuiema,  upon  their  union  the  paternal  heir  has  no 
equity. 

No  act  of  the  trustee  can  vary  the  right  of  the  ceettof  jnie  trust:  but  his  situation 
ma^ :  as  where  the  ceetw  que  trust  is  his  heir,  the  right  to  dower  depends  upon 
which  dies  first,  [p.  341.J 

James  Selbt  having  contracted  for  the  purchase  of  certain  estates 
in  the  counties  of  Middlesex  and  Hertford  and  the  isle  of  Ely,  and 

the  ancient  diocese  of  Litchfield  and  Coventry,  and  wos  incorporated  with  the 
Archdeaconry  of  Richmond,  in  the  diocese  of  York,  to  form  the  newly-erected 
diocese  of  Chester,  by  statute  33  Henry  VIII.  c.  31.    1  Williams,  Exec.  5. 

(1)  Post :  Affirmed  on  appeal  to  the  Lord  Chancellor,  492 ;  vol.  v.  676 ;  Druce 
V.  Dmison,  vi.  385 ;  Garthshort  v.  Chatie,  x.  1 ;  Leake  v.  Robinson,  2  Mer.  363. 
See  Glover  v.  Bates,  1  Atk.  439;  Read  v.  Snell,  2  Atk.  642. 

(a)  See,  anU,  p.  126,  note  (a)  Meholson  v.  Hals^,  1  Johns.  Ch.  422 ;  Gtardner 
V.  Attor,  3  ib.  53 ;  1  Maddock,  Ch.  457. 
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having  paid  the  purchase-money,  afterwards  by  his  will  gave  and 
devised  ^^  all  the  rest  of  my  real  and  personal  estate  whatsoever  and 
wheresoever  to  my  said  wife  in  trust,  that  she  do  thereout  educate 
and  maintain  my  said  son  until  he  shall  attain  the  age  of  twenty-one 
years,  and  until  he  shall  have  sufficiendy  settled  and  secured  to  and 
upon  my  said  wife  what  is  to  be  settled  upon  and  given  to  her,  as 
aforesaid ;  and  afterwards  in  trust  to  convey  and  dispose  of  all  the 
then  rest  of  my  real  and  personal  estate  and  the  produce  thereof  to 
my  said  son,  his  heirs,  executors  and  assigns :  but  in  case  my  said 
son  shall  die  without  issue,  before  he  shall  attain  his  age  of  twenty- 
one  years,  then  in  trust,"  £lc. 

The  testator  died  before  any  conveyance  was  made  of  the  estates 
agreed  to  be  purchased.  After  his  death  a  conveyance  by  lease  and 
release  was  made  to  his  widow  ;  who  died  before  her  son  attained 
the  age  of  twenty-one.  He  afterwards  attained  the  age  ;  and  died 
in  1772,  having  been  always  in  possession  of  these  estates  from  the 
death  of  his  mother,  and  having  devised  them  to  charitable  uses ; 
which  devise  was  void  by  the  Statute  of  Mortmain  (1). 

The  bill  was  filed  by  the  heir  at  law  ex  parte  patema  claiming  these 
estates  against  the  heir  ex  parte  matema ;  who  was  in  possession. 
The  Defendant  put  in  a  general  demurrer. 

Solicitor  General  [  Sir  John  Mitford]^  for  the  Plaintiff.  The 
question  is,  as  to  the  equity  of  the  Plaintiff.  The  ground  of  his 
coming  here  is,  that  the  legal  title  is  in  the  Defendant.  The  son 
being  entitled  in  both  capacities,  as  heir  ex  parte  patema,  Bxid  ex  parte 
matema,  that  made  it  a  question  of  election ;  and  it  might  not  have 
been  the  same  to  him  to  take  in  either  character ;  for  his  mother  might 
have  died  considerably  indebted.  If  the  equitable  estate 
[*  340]  merges  in  the  legal,  a  cestuy  que  *  trust  happening  to  be  heir  of 
his  trustee  must  be  liable  to  all  the  judgments  of  tlie  trustee. 

The  Master  of  the  Rolls  suggesting,  that  this  point  had  been  be- 
fore Lord  Thurlow,  and  Mr.  Mansfield  and  Mr.  Stratford,  who 
supported  the  demurrer,  saying  it  had  been  determined  by  Lord 
Thurlow  in  favor  of  the  heir  ex  parte  matema  upon  tliis  very 
will  in  Hone  v.  Medcraft  and  FranJcKn  v.  Alston,  23d  April,  1779, 
it  was  ordered  to  stand  over,  that  it  might  be  inquired  into ;  the 
Master  of  the  Rolls  saying,  if  that  was  so,  it  would  not  be  proper 
for  him  sitting  for  the  Lord  Chancellor  to  give  any  opinion  upon  it. 

March  22d.  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden.]  Upon  looking  into  this  case  I  have  no  objection  to  give 
my  opinion ;  as,  if  it  was  decided  by  Lord  Thurlow,  my  opinion  is 
the  same  as  his. 

The  ground  of  this  bill  is,  that  the  Plaintiff  claiming  as  heir  ex 
parte  patema  of  the  late  Mr.  Selby,  has  an  equity  to  call  for  a  con- 
veyance. The  case  and  the  premises,  or  at  least  some  of  them, 
are  exactly  the  same  as  in  Goodright  v.  WeUs,  Doug.  771.  When 
this  was  mentioned,  it  occurred  to  mc,  that  tlie  question  had  been 


(1)  9  Geo.  ir.  c.  3G. 
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already  decided  by  Lord  Thurlow  in  some  other  cause.  After  a 
verdict  at  law  and  a  judgment  determining,  that  at  law  it  des- 
cended to  the  heir  ex  parte  matemOy  with  a  very  strong  opinion  of  three 
of  the  judges,  that  equitably  the  heir  ex  parte  patema  could  have 
no  claim,  though  one  judge  gave  an  opinion  to  the  contrary,  it 
does  appear,  that  the  point,  whether  argued  or  not,  came  on  before 
Lord  Thurlow.  The  Register's  book  contains  farther  directions  in 
two  causes.  Both  bills  were  restrained  twelve  months ;  and  it  was 
ordered  that  Wells  and  the  Franklyns,  claiming  as  heirs  upon  the  part 
of  his  father's  mother,  should  bring  an  ejectment ;  that  Sir  Rowland 
Alston  claiming  on  the  part  of  the  mother  should  also  bring  an  eject- 
ment ;  that  there  should  be  a  trial  at  bar ;  and  that  Sir  Rowland  Alston 
might  also  attend  at  the  trial  of  the  ejectment  brought  by  the  Wells's. 
The  ejectment  was  under  the  direction  of  this  Court :  that  is  certain. 
Upon  farther  directions  his  Lordship  declared,  that  the  devise  in  the 
will  of  the  several  freehold  and  leasehold  estates  thereby  given  to 
the  charity  was  void ;  and  it  was  ordered,  that  the  title-deeds  of 
the  estates  in  St.  Clement's  Church  Yard  and  at  Hert- 
ingfordbury  should  be  delivered  to  Sir  Rowland  *  Alston,  [*  341] 
who  recovered  in  the  ejectment;  and  that  the  receiver 
should  be  discharged. 

If  any  equity  remained  between  these  heirs,  this  decree  could 
not  have  been  made.  The  equitable  point  was  raised  in  the  Court 
of  Law ;  and  the  Judges  gave  their  opinions  upon  it ;  and  Lord 
Thurlow  delivered  up  possession  to  the  person  claiming  as  heir  ex 
parte  matema. 

Then  the  next  question  is,  whether  upon  the  case  made  by  the  Plain- 
tiff he  is  entitled  to  an  equity.  The  question  at  law  was  clear : 
there  could  be  no  question  about  that :  but  the  Judges  intimated 
their  opinions  upon  the  equitable  point.  The  argument  of  Mr.  Jus- 
tice Wilson  was  more  equitable  than  legal.  We  have  an  intimation 
of  the  opinion  of  Lord  Mansfield  and  a  strong  opinion  of  the  Judges 
Ashhurst  and  Buller  against  the  equity.  Mr.  Justice  Willes's 
opinion  was  in  favor  of  the  equity.  The  question  now  is,  whether 
upon  the  case  now  coming  before  a  Court  of  Equity  the  opinion  of 
the  three  Judges  is  such  as  this  Court  will  follow.  I  do  not  say,  the 
case  is  free  from  all  difficulty  :  and  there  may  be  good  reason  to 
contend,  that  the  situation  of  the  trustee  shall  not  affect  in  any  de- 
gree the  estate  coming  from  him  to  his  cestuy  que  trust ;  but  I  must 
not  lay  that  down  too  broadly ;  for  that  is  not  the  fact.  In  Philips 
V.  Brydges  (antey  126,)  I  stated  as  a  universal  proposition,  that 
wherever  the  legal  and  equitable  estates  uniting  in  the  same  person 
are  co-extensive  and  commensurate,  the  latter  is  absorbed  in  the  . 
former  (1).  Tstated,  and  think,  I  was  warranted  in  so  doing,  that 
no  act  of  the  trustee  can  in  any  degree  vary  the  right  of  the  cestuy 
que  trust :  but  I  did  not  state,  nor  upon  full  consideration  am  I  pre- 

(1)  Post^  vol.  xviii.  418,  Wykham  v.  Wykham.    See  anfe,  vol.  ii.  606,  the  conclu- 
sion of  the  note  to  WiUiama  v.  Owtns* 
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pared  to  say,  that  it  was  ever  held,  that  the  situation  of  the  trustee 
and  the  operation  of  law  arising  from  that  situation  and  the  relation 
to  the  cestuy  que  trust  does  not  make  considerable  difference  in  the 
estates  to  be  taken :  as  for  instance  :  supposing  the  trustee  was 
an  ancestor  of  the  cestuy  que  trust,  and  dies :  and  then  the  cestuy  que 
trtut  dies :  is  there  any  doubt,  that  his  widow  would  be  dowable : 
though  if  the  cestuy  que  trust  died  first,  she  unquestionably  would 
not.  It  has  been  argued,  that  the  trustee  is  a  mere  instrument,  and 
his  situation  or  act  can  have  no  effect  at  all  upon  the  estate.  I  have 
put  a  case,  where  the  feet  being,  that  the  l^al  estate  descends  up- 
on the  cestuy  que  trust  and  is  united  with  the  trust  estate, 
[*  342]  *  he  becomes  solely  seised  at  law ;  and  both  his  widow 
and  heir  are  entitled.  Therefore  the  situation  of  the  trus- 
tee (I  do  not  say,  his  act)  may  make  a  considerable  difference.  If 
the  widow  of  Mr.  Selby  had  conveyed  to  the  son,  it  is  clear,  he 
would  have  taken  an  estate  descendible  to  his  heirs  ex  parte  patema. 
Suppose  she  had  made  a  feofiinent  to  the  use  of  herself  for  life ;  re- 
mainder to  her  son :  she  would  have  had  no  intention  of  giving  the 
estate  in  any  new  line:  (it  is  to  be  supposed,  she  would  rather  it 
should  continue  in  the  line,  that  would  carry  it  to  her  own  heirs), 
but  that  act,  though  not  done  with  that  view,  would  have  such  an 
effect.  So,  where  an  heir  takes  by  devise  instead  of  by  descent,  the 
consequences  are  different :  but  that  was  never  insisted  on  as  a 
ground  of  equity.  If  an  heir  ex  parte  matema  takes  by  devise,  that 
would  let  in  his  heirs  ex  parte  patema,  and  if  they  fail,  his  heirs  ex 
parte  matema  also :  if  he  takes  by  descent,  he  would  only  take  an 
estate  descendible  to  his  heirs  ex  parte  matema  (1)  ;  and  yet,  if  he 
can  take  by  descent,  the  law  makes  him  take  so.  The  case  of  an 
escheat  does  seem  a  hardship  upon  the  line  of  heirs,  that  would 
have  succeeded,  if  Mr.  Selby  had  taken  from  his  father.  That  is 
the  only  argument,  that  pressed  upon  my  mind.  Where  the  person 
himself  has  an  equal,  co-extensive,  estate  at  law  and  in  equity,  the  legal 
shall  prevail  notwitlistanding  the  case  I  put  of  the  escheat.  I  have 
not  found,  that  Courts  of  Equity  have  ever  upon  that  circumstance 
held,  that  he  is  not  to  be  considered  as  having  a  co-extensive  estate 
in  law  and  equity. 

The  case  relied  upon  in  Philips  v.  Brydges  was  Wade  v.  Paget, 
1  Bro.  C.  C.  363.  There  Lord  Thurlow  lays  down  a  universal 
proposition,  to  which  I  am  inclined  to  accede ;  that  where  the 
estates  unite,  the  equitable  must  merge  in  the  legal.  That  was  the 
principle  of  the  opinion  of  the  Judges  in  Goodright  v.  fVeUs ;  and 
upon  consideration  I  am  inclined  not  to  lay  any  restriction  upon  or 
to  narrow  it  in  any  respect,  but  to  hold,  that  by  whatever  means, 
whether  by  conveyance  or  otherwise,  a  person  obtains  the  absolute 
ownership  at  law  of  the  estate,  though  he  acquired  that  by  an  equit-* 
able  title,  and  both  either  come  together  or  are  afterwards  united  in 
him,  the  legal  will  prevail,  the  equitable  is  totally  gone  for  the  pur- 

(1)  Langley  v.  Sneyd,  i  Sim.  &.  Stu.  45. 
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pose  of  being  acted  upon  by  any  person  in  this  Court.  Therefore 
that  being  to  be  laid  down  universally,  this  demurrer  must  be  allowed 
against  the  Plaintiff  claiming  as  heir  ex  parte  patema. 

1.  In  order  to  operate  a  merger  of  an  equitable  into  a  leeal  estate,  the  equitable 
and  the  legal  estate  must  be  of  commensurate  extent  Mertel  v.  JameSf  6  Mad. 
]19.  When  a  person,  having  a  term  for  years  in  lands,  succeeds  to  or  purchases 
the  inheritance  of  the  same  lands,  the  term  does  not  merge  in  the  inheritance 
when  the  owner  has  in  one  the  equitable  interest,  and  the  legal  estate  in  the 
other ;  but  the  inheritance  draws  to  itself  the  term,  and  makes  that  attendant  upon 
it  Cc^  V.  GirdUr,  9  Ves.  510.  And  whenever  a  term  would  merge  in  the 
inheritance,  if  united  in  the  same  person,  it  will,  without  any  express  declaration, 
be  attendant  on  the  inheritance,  by  implication  of  law,  although  it  may  have  been 
taJien  in  the  name  of  a  different  person,  in  trust  for  the  owner  of  the  inheritance ; 
ScoU  V.  Fenhotdlttf  1  Brown,  70 ;  or,  vice  versa^  although  a  purchaser  may  have 
token  a  conveyance  of  the  fee  in  the  name  of  a  trustee,  and  an  assignment  of  a 
term  in  his  own  name ;  unless,  in  either  case,  there  has  been  an  express  declara- 
tion of  a  contrary  intent  Dotcae  v.  Perdwdy  1  Vem.  104 ;  lyin  v.  TV^n,  3 
Freem.  66;  Best  v.  Stan^ordj  2  Freem.  289 ;  fUdichurch  v.  mitditarchy  Gilb.  £q. 
Rep.  171. 

SL  That  no  dilatory  or  capricious  act  of  a  trustee,  will  be  allowed  either  to 
benefit  himself,  or  to  affect  others ;  see,  ante^  note  6,  to  Hulcheon  v.  Mannin^ton,  1 
V,  366 ;  but  the  didumj  in  the  principal  case,  that  no  act  of  a  trustee  can,  m  any 
degree,  vary  the  right  of  his  cestui  que  trusty  must  be  received  suh-modo :  no 
doubt,  BO  long  as  the  relation  continues  unbroken  by  any  act,  adverse  or  otherwise, 
so  long  there  is  no  necessity  for  any  interposition  on  the  part  of  the  cestui  yiis 
<rttff,%whoee  interest  the  trustee  is  bound  to  protect ;  and  the  length  of  time  dunnjg^ 
which  he  has  neglected  to  discharge  his  tnist,  can  form  no  bar  to  his  responsi- 
bility. Chalmer  v.  Bradley^  1  Jac.  &  Walk.  67.  But  when  a  trustee  has  refused 
to  render  any  account  of  tne  proceeds  of  the  trust  estate,  and  has  also  denied  the 
title  of  the  cestui  aue  trtut ;  from  the  period  of  such  denial,  his  possession  must 
necessarily  be  looked  upon  as  adverse ;  the  Statute  of  Limitations  will  be^n  to 
run,  and  if  relief  is  not  sought  within  the  time  thereby  prescribed,  the  equitable 
estate  will  be  as  conclusively  barred  as  a  legal  estate,  under  similar  circumstances 
of  laches,  would  be.  IHskar  v.  Prosser,  Cowp.  218.  For,  although,  to  constitute 
a  disseisin,  a  wrongful  entry  may  in  legal  strictness  be  required,  still,  where  the 
negligent  owner  hu  forfeited  his  right  to  recover,  the  estate  will  remain  with  the 
actual  possessor ;  though  he  may  have  been,  originally,  a  trustee.  Doe  v.  Per- 
JdnSj  3  Mau.  i^  Sel.  275 ;  Tayhr  v.  Horde^  1  Burr.  119.  But  notwithstanding 
length  of  time  may  bar  the  justest  claims,  where  there  has  been  possession  under 
an  adverse  title,  and  the  mere  fact  that  there  has  been,  all  the  time,  an  outstand- 
ing estate  vested  in  a  naked  trustee,  will  not  vary  the  case ;  for  that  would  be,  in 
ef^t,  to  determine  that  no  equitable  estate  could  ever  be  barred  by  length  of  time ; 
{Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  146,  175;  Harmood  v.  Oglander,  6 
Ves.  217;)  yet,  certainly,  when  the  possession  has  been  —  not,  constructively,  in 
a  mere  naked  trustee,  but — actually  in  one  who  entered  under  and  by  virtue  of 
the  trust,  and  who  has  not  expressly  disavowed  the  relation,  his  possession  will 
not  be  considered  as  adverse  to  the  real  title,  but  will  be  referred  Uiereto ;  Choi- 
mondeUy  v.  Clifdon,  2  Jac.  &  Walk.  170 ;  for  wrongful  possession  will  never  be 
imputed  where  it  is  capable  of  being  referred  to  a  just  title.  Conrou  v.  Caul- 
fidd,  2  Ball  &  Bea.  272;  Qngwy  v.  M^ftett,  18  Ves.  333;  JTmnerfr/  v.  Daly,  1 
Sch.  &  Lef.  381.    And  see,  /mit,  the  note  to  WiUs  v.  Sbradlnig,  3  V.  37a 


343  BTYES  V.   BTVES.  [1797. 

RYVES  V.  RYVES. 

Master  of  the  Rolls  for  the  Lord  Chancellor. 

[1797,  March  20, 22.] 

Bill  6ta4ing  generally,  that  under  some  deeds  in  the  custody  of  the  Defendants 
Plaintiff  was  entitled  to  some  interest  in  some  estates  in  their  possession,  prayed 
a  discovery  and  delivery  of  the  title-deeds,  possession  of  the  estates  and  an 
account:  demurrer  to  the  whole  bill  allowed,  (a) 

The  bill  stated  the  following  case.   * 

The  Plaintiff  is  the  eldest  son  and  heir  at  law  and  heir  of  the 
body  of  Thomas  Ryves  the  elder,  deceased,  by  Elizabeth,  his  first 
wife,  deceased,  and  also  only  son  and  heir  at  law  and  customary 
heir  of  the  said  Elizabeth  Ryves,  who  and  her  sister  were  the  only 
two  children  and  coheiresses  at  law  of  Sir  William  Abdy,  deceased. 
At  the  time  of  the  marriage  of  the  Plaintiff's  father  and  mother  his 
mother  was  seised  and  possessed  of  or  entitled  to  divers  freehold, 
copyhold  and  leasehold  estates,  as  one  of  the  coheiresses  of  her 
father,  or  under  his  marriage  settlement  or  his  will  or  codicil  or  by 
some  such  or  other  means ;  and  upon  the  marriage  of  the  Plaintiff's 
father  and  mother  or  before  or  at  some  time  after  the  said  marnage 
some  settlement  or  settlements  was  or  were  executed :  whereby  all 
or  some  parts  of  the  aforesaid  estates  of  the  said  Elizabeth  Ryves, 
and  divers  other  estates,  property  and  effects,  belonging  as  well  to 
the  said  Thomas  Ryves  the  elder  as  the  said  Elizabeth  Ryves  or  one 
of  them,  were  conveyed  upon  certain  trusts  and  purposes  in  such 
manner,  as  that  estates  for  life  were  given  to  the  said  Thomas  and 
Elizabeth  Ryves  or  one  of  them,  or  at  least  an  estate  for  life  to  the 
said  Thomas  Ryves  the  elder  with  a  provision  by  way  of  jointure 
or  otherwise  for  the  said  Elizabeth  Ryves  (but  who  died  in  the  life- 
time of  the  said  Thomas)  remainder  to  the  first  son  of  the  body  of 
the  said  Thomas  by  the  said  Elizabeth  or  to  their  first  and  other 
sons  severally  and  successively  in  tail,  or  in  some  manner,  so  as  that 
Plaintiff  upon  the  deaths  of  his  father  and  mother  or  the  death  of 

(a)  In  order  to  comprehend  the  conclusion  of  the  Master  of  the  Rolls,  in  this 
case,  it  will  be  important  to  observe  the  vague  and  alternative  statements  of  the 
bilL  It  appears  tnat  it  was  bad  for  vagueness  and  uncertainty,  and  was  to  be 
treated  as  a  mere  fishing  bilL  See  Story,  £q.  PI.  §  245, 320.  So,  where  a  bill 
was  founded  upon  the  supposed  due  execution  of  a  power,  and  insisted  in  the 
alternative,  that  it  was  a  good  execution  of  the  power  at  law,  and  if  not,  that  it 
was  a  good  execution  of  the  power  in  equity ;  the  bill  was  held  bad  on  demurrer; 
for  the  plaintifis  ought  to  state  distinctly,  whether  their  case  is  at  law,  or  in 
equity ;  for  if  it  be  good  at  law,  there  may  be  no  remedy  in  equity.  Ibid,  §  246; 
Edwards  v.  Edwards,  Jac.  335.  And  farther,  in  the  present  case,  although  the 
plaintiff  might  be  entitled  to  the  discovery  of  the  title-deeds,  yet  it  would  seem 
that  he  would  not  have  any  title  to  the  relief;  that,  after  the  discovery  being  prop- 
erly at  law ;  and,  by  praying  relief,  as  well  as  discovery,  his  whole  bill  was 
demurrable.  Ibid,  §  476.  See  Rimdl  v.  Clarke,  7  Cranch,  69,  80.  •^rUe,  note 
{a)  to  Renison  v.  Ashleyy  2  V.  450.  This  was  in  the  nature  of  an  Ejectment  Bill. 
See,  ante,  p.  4,  note  (a)  to  Loker  v.  Rolle. 


1797.]  RTYES   V.  RT7ES.  *343 

the  said  Thomas  Ryves  the  elder  became  seised  of  or  entitled  to  all 
or  most  of  the  estates,  hereditaments  and  property,  comprised  in 
such  settlement  or  settlements,  either  in  fee  or  absolutely  or  as 
tenant  for  life  or  in  tail  in  possession  or  in  some  other  manner ;  as 
in  and  by  the  said  settlements  or  settlement  or  some  counterparts, 
duplicates,  copies,  drafts,  abstracts  or  extracts,  counterpart,  dupU- 
cate,  &c.  now  in  the  custody  or  power  of  the  Defendants  or  one 
of  them  will  appear.  Elizabeth  Byves^  was  at  the  time  of  her 
death  seised  of  divers  other  freehold  and  cbpyhold  estates 
*  besides  those  comprised  in  the  said  settlement.  Upon  [*  344] 
her  death  several  years  ago  Thomas  Ryves  the  elder 
claiming  under  the  said  settlement  as  tenant  by  the  courtesy  or  with- 
out title  entered  and  enjoyed  the  premises  till  his  death.  He  mar- 
ried Anna  Maria  Ryves  ;  by  whom  he  had  issue  George  Frederick 
Ryves,  now  in  the  West  Indies,  and  Henry  Pleydle  Ryves.  Thomas 
Ryves  the  elder  died  in  July  1788 :  upon  which  tlic  Plaintiff  became 
entitled  to  all  the  aforesaid  estates  and  property  comprised  in  such 
settlement  or  settlements,  as  aforesaid,  and  the  other  freehold  and  copy- 
hold estates,  his  mother  died  seised  of.  Anna  Maria  Ryves  and  Henry 
Pleydle  Ryves  or  one  of  them  took  possession  of  all  and  singular  the 
estates,  lands  and  hereditaments,  property  and  effects,  hereinbefore 
allu4ed  to,  and  of  all  the  title  deeds,  evidences,  muniments  and 
writings,  belonging  thereto,  and  particularly  of  the  aforesaid  settle- 
ments or  settlement,  or  some  counterparts,  duplicates,  &c.  counter- 
part, duplicate,  cSlc,  and  have  or  hath  been  ever  since  in  possession 
or  receipt  of  the  rents  and  profits  without  having  accounted  for  or 
paid  any  part  to  the  Plaintiff. 

The  Defendants  pretend,  that  they  never  have  possessed  any  of 
the  estates  or  property  comprised  in  any  such  settlements,  or  which 
Plaintiff's  mother  was  entitled  to  at  her  death,  and  not  comprised 
in  any  such  settlements,  as  aforesaid,  nor  ever  have  possessed  any  such 
settlements  or  settlement,  as  aforesaid,  or  any  duplicates,  copies,  &c. 
duplicate,  copy,  £lc,  of  or  from  such  or  any  other  deeds,  evidences 
or  writings,  deed,  evidence  or  writing,  relating  to  said  estates.  The 
Plaintiff  charges  the  contrary ;  and  particularly,  that  the  Defendants 
or  one  of  them  have  possessed  all  or  most  of  the  estates  comprised 
in  the  marriage  settlements  or  settlement  or  some  settlements  or  set- 
tlement made  before,  upon  or  after,  the  marriage  of  Plaintiff's 
father  or  mother,  and  divers  other  freehold  or  copyhold  estates,  which 
belonged  to  his  mother  at  her  decease  or  some  time  before  or  after 
her  marriage,  or  which  had  belonged  to  the  said  Sir  Thomas  Abdy ,  and 
to  which  Plaintiff  became  entitled,  as  aforesaid,  or  at  least  some 
estates  or  estate  comprised  in  such  settlement  or  settlements,  as 
aforesaid,  or  which  did  belong  to  Plaintiff's  said  mother  or  his  said 
maternal  grandfother,  as  welhas  divers  title-deeds,  evidences  and 
writings,  relating  thereto,  and  especially  a  certain  estate  in  the  coun- 
ty of  Lincoln,  called  the  Barnardiston  estate  or  by  some  other  name. 
The  Defendants  at  other  times  pretend,  that  the  Plaintiff  made  an 
exchange  with  Thomas  Ryves  the  elder,  of  some  of  the  estates  com- 
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prised  in  the  said  settlements  or  settlement  or  whidi  his  mother 
died  seised  of,  as  aforesaid,  for  some  other  estates ;  and  in  par- 
ticular that  Plaintiff  made  or  concurred  in  the  exchange  of  some 
estate  in  Lincolnshire  comprised  in  such  settlements  or  settle- 
ment for  some  estate,  which  belonged  to  the  said  Thomas  Ryves 
the  elder  in  the  county  of  Dorset;  which  was  afterwards  sold, 
and  part  of  the  money  was  received  by  the  Plaintiff,  The  Plain- 
tiff charges,  that  he  never  made  any  such  exchange ;  and  if  he 
ever  did,  he  was  prevailed  upon  by  misrepresentation  or  con- 
cealment of  the  value  of  the  estate ;  which  Plaintiff  charges  were 
extremely  disproportionate  ;  for  Plaintiff  charges,  that  the  said  es- 
tate in  Lincolnshire  was  or  is  of  the  annual  value  of  11002,  or  up- 
wards, and  was  actually  let  at  a  rent  of  lOOOZ. ;  and  that  the  estate 
in  Dorsetshire,  for  which  the  same  is  alleged  to  have  been  exchang- 
ed, was  not  nor  is  of  larger  value  than  400Z.  or  500/.  a-year.  The 
Plaintiff  charges,  that  he  never  was  in  possession  of  the  said  estate 
in  Lincolnshire ;  and  if  he  agreed  to  such  exchange,  he  was  unac- 
quainted with  the  respective  values  of  such  estates  ;  and  that  the 
estate  in  Dorsetshire  has  not  been  sold,  or  at  least  Plaintiff  did  not 
concur  in  the  sale  or  receive  any  part  of  the  purchase-money ;  or  in 
case  he  did,  such  circumstances  ought  not  to  prejudice  the  Plaintiff 
so  far  as  to  establish  the  said  pretended  exchange,  having  been  ef- 
fected by  fraud.  The  Defendants  pretend,  that  fines  have  been  lev- 
ied, or  recoveries  suffered.  The  Plaintiff  chains,  that  no  such  fine 
or  recovery  has  been  levied  or  suffered ;  or  if  they  were,  by  some 
deed  they  were  declared  to  enure  so  that  the  Plaintiff  upon  the  de- 
cease of  his  father  or  some  other  event  became  entitled.  The  De- 
fendants pretend,  that  the  Plaintiff  released  or  conveyed  to  his  fa- 
ther for  valuable  consideration  some  of  the  said  estates  or  property ; 
and  that  Elizabeth  Ryves  had  power  to  make  a  will,  and  devised  to 
her  husband.  The  Plaintiff  charges  the  contrary ;  and  that  such 
will,  if  any  such  there  be,  has  been  considered  invalid  and  therefore 
was  never  proved,  but  is  in  the  custody  of  the  Defendants ;  who 
ought  to  produce  it  as  evidence,  that  no  good  exchange  has  ever 
been  made  of  the  said  Barnardiston  estate  or  the  said  estate  in  Lin- 
colnshire. The  Plaintiff  charges,  that  applications  were  made  by 
the  Defendant  Henry  Pleydle  Ryves  and  offers  of  money  to  the 
Plaintiff,  if  he  would  execute  deeds,  in  order  to  effectuate  a  sale  of 
the  estate  last  alluded  to  or  some  part  thereof,  or  some  other  estate ; 
and  then  admitted,  that  the  Barnardiston  estate  was  comprised  in 

the  marriage  settlement  of  Plaintiff's  father  and  mother ; 
[  *346]     that  they  *  ought  to  set  forth,  why  it  was  for  the  Plaintiff 

to  join  in  such  deeds ;  that  sometimes  they  set  up  and 
claim  other  rights,  and  allege,  that  there  are  or  is  some  terms  or 
term  upon  or  affecting  the  said  estates  or  some  parts  thereof  now 
outstanding ;  and  that  in  case  the  Plaintiff  shall  conmience  any  ac- 
tion to  obtain  possession,  they  will  set  up  such  terms  or  term,  and 
thereby  nonsuit  or  defeat  him  ;  so  that  he  is  unable  to  proceed  with 
safety  at  law  to  obtain  possession. 
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The  prayer  of  the  bill  was,  that  the  Defendants  Anna  Maria  Ryves 
and  Henry  Pleydle  Ry  ves  may  be  compelled  to  produce  all  such  set- 
tlements, deeds,  indentures,  wills,  instruments  and  writings,  or  such 
settlement,  deed,  &c.,  as  they  or  either  of  them  may  have  in 
their,  his  or  her,  custody  or  power,  by  virtue  whereof  the  Plaintiff  is 
entitled  to  all  of  the  estates  and  hereditaments  late  in  the  possession 
of  his  father,  which  are  now  in  the  possession  of  the  said  Defend- 
ants or  either  of  them  or  any  person  claiming  under  them ;  or  which 
may  in  any  manner  tend  to  prove  or  show  the  title  of  the  Plaintiff  there- 
to ;  so  that  the  Plaintiff  may  have  an  opportunity  of  procuring  the  same 
to  be  inspected  on  his  behalf;  and  that  the  Defendants  may  deliver  or 
procure  to  be  delivered  up  to  the  Plaintiff  the  possession  of  the  estates 
now  in  the  possession  of  them  or  either  of  them,  which  the  Plaintiff  shall 
be  found  entitled  to,  together  with  all  title-deeds  and  writings  in  the 
custody  or  power  of  the  said  defendants  or  any  persons  claiming 
under  them  in  anywise  relating  or  belonging  thereto ;  and  for  an  ac- 
count of  the  rents  and  profits  and  for  farther  relief.  The  usual  af- 
fidavit was  annexed  to  the  bill. 

The  Defendants  demur  to  the  said  bill ;  and  for  cause  of  demur- 
rer show,  that  the  Plaintiff  hath  not  by  his  said  bill  shown  any  suf- 
ficient matter  of  equity  to  entitle  him  to  the  relief  thereby  sought ; 
wherefore  and  for  other  causes  appearing  upon  the  said  bill  the  De- 
fendants demur  thereto,  &c. 

In  support  of  the  demurrer  it  was  argued,  that  this  is  one  of  those 
vexatious  fishing  bills,  which  have  always  received  the  disapproba- 
tion of  the  Court.  It  is  so  vague  and  uncertain,  that  the  Defendants 
cannot  plead  to  it :  and  must  discover  all  deeds  relating  to  all  their 
estates.  Applicable  to  every  thing,  it  applies  in  certain  to  nothing. 
The  bill  ought  to  state,  what  the  property  is,  to  which  it 
applies ;  *  and  from  what  is  said  of  the  exchange  it  ap-  [*  347] 
pears,  the  Plaintiff  could  do  so.  There  must  be  what  Lord 
Hardwicke  calls  convenient  certainty.  The  Plaintiff  is  clearly  not 
entitled  to  the  relief  he  prays ;  and  in  that  case  a  demurrer  lies  to 
the  whole  bill  according  to  the  rule  adopted  by  Lord  Thurlow  upon 
great  consideration ;  which  is  one  of  the  wisest  rules  ever  establish- 
ed. It  is  very  important  to  a  Defendant,  whether  the  bill  is  framed 
in  the  shape,  in  which  the  Plaintiff  is  entitled,  or  not,  in  respect  of 
the  Defendant's  right  to  know,  what  he  is  or  is  not  to  answer.  A 
bill  of  discovery  must  state  some  purpose  ;  to  which  the  discovery 
sought  must  be  applicable. 

In  support  of  the  bill  it  was  said,  that  relief  might  be  given,  if 
the  answer  admits  possession  of  such  estates  and  receipt  of  the  rents 
and  profits ;  and  the  Plaintiff  could  not  state  it  with  more  particu- 
larity. The  rule  cannot  apply  to  a  case,  where  the  whole  ground 
of  the  bill  is  discovery,  and  a  prayer  of  relief  is  added  in  six  lines ; 
by  which  the  Defendant  cannot  be  hurt. 

The  cases  cited  were  The  East  India  Company  v.  Herbert,  before 
Lord  Thurlow ;  who  upon  the  mere  ground,  that  the  bill  was  framed 
in  a  very  loose  way,  allowed  the  demurrer  in  effect  by  giving  the 
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PlaintiflEs  leave  to  amend,  paying  the  costs  of  arguing  the  demur- 
rer (1)  :  as  to  the  point  of  practice,  Fry  v.  Penn,  2  Bro.  C.  C.  280. 
Renison  v.  Ashley  {ante^  Vol.  II.  459),  and  the  cases  there  ci- 
ted ;  Brandon  v.  Sandsy  {anie^  Vol.  II.  514) ;  Loker  v.  RoUt 
(ante,  4).  (2). 

March  22d,  The  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden],  allowed  the  demurrer,  and  gave  the  Plaintiffs  leave  to 
amend  (3).  

That  a  demurrer  good  to  the  relief  prayed,  is  good  as  to  the  discovery,  also ; 
see,  anie^  the  note  to  Renuon  v.  JiahUyy  2  Y.  459. 


[*348]         DUKE  OF  LEEDS  v.  MUNDAY.  (4) 

Master  of  the  Rolls  for  the  Lord  Chancellor. 

[1797. — Sittings  after  Hilary  Term.] 

The  legal  estate  in  mortgaged  premises  did  not  pass  by  a  general  residuaiy  devise 
by  tlie  mortgagee,  (a) 

Under  a  reference  to  the  Master  to  examine  and  certify,  in  whom 
the  legal  estate  of  certain  mortgaged  premises  was  vested,  and 
whether  Georgiana  Elizabeth  Munday  was  an  infant  trustee  and 
mortgagee  within  the  statute  7  Anne,  c.  19,  and  for  whom,  the 
Master  certified,  that  by  certain  indentures  the  late  Duke  of  Leeds 
and  the  present  Duke  (then  Marquis  of  Carmarthen)  mortgaged  the 
estate  in  question  to  James  Mansfield  Chadwicke  in  fee  for  securing 
the  repayment  of  the  sum  of  25,000/.  with  interest.  The  mortgagee 
is  since  dead,  having  first  duly  made  his  will ;  whereby  he  gave  and 
bequeathed  the  said  sum  of  25,000/.  and  interest  due  on  the  said 
mortgage  to  his  executors  upon  certain  trusts  for  the  benefit  of  the 
infant  Georgiana  Elizabeth  Munday ;  and  he  gave,  devised  and  be- 
queathed, all  the  rest,  residue  and  remainder,  of  his  estate  and 

(1)  Easi  India  Company  v.  Henchmany  anUy  vol.  L  287. 

(2)  Crow  V.  JSfrrcU,  3  Madd.  179.    See  the  note,  ante,  vol.  ii.  461. 

(3)  Leman  v.  ^U,  Amb.  liQ. 

14)  Ex  relatione. 
a)  The  conclusion  of  tlie  Master  of  the  Rolls  is  not  enforced  by  any  exposition 
of  reasons  or  authorities.  Lands  held  by  the  testator,  as  mortgagee  or  trustee,  will 
pass  by  the  usual  general  words  in  a  will  unless  it  can  be  coflected  from  the  lan- 
guage of  the  will,  or  the  purposes  and  objects  of  the  testator,  that  the  intention 
was  otherwise.  4  Kent,  Com.  538,  539  (5th  edit) ;  Jackson  v.  Ddancy,  13  Johns. 
537;  where  the  diversity  of  opinion  on  this  subject  to  be  fo'md  in  the  modem 
Chancery  decisions,  is  satisfactorily  accounted  for  by  Mr.  Chancellor  Kent,  it 
being  shown  that  the  old  cases  exhibit  an  entire  agreement  GaUiers  v.  Moss,  9 
B.  &  C.  267.  Lands  vested  in  the  devisor  as  mortgagee  will  pass  in  a  will  bv 
the  words  "debts  and  securities  for  money."  Maihary,  Thomas,  10  Bing.  44. 
But  see  Momty  General  v.  BvUer,  1  Binn.  9a 
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effects  whatsoever  and  wheresoever  and  of  what  nature  or  kind 
soever  and  every  part  and  parcel  thereof  (subject  to  the  payment  of 
his  debts  and  to  the  payment  of  an  annuity  of  30/.)  unto  and  to  the 
use  and  behoof  of  his  sister  Elizabeth  Watham,  her  heirs  and  assigns 
for  ever.  The  present  Duke  of  Leeds  is  absolutely  entitled  in  his 
own  right  to  the  fee  simple  and  equity  of  redemption  of  the  said 
mortgaged  premises,  subject  to  the  said  25,0002.  The  executors  of 
the  mortgagee  having  called  for  payment,  the  Duke  of  Leeds  sold  the 
premises  for  39,000/.  to  Thomas  Evans  and  William  Strutt  in  equal 
moieties.  The  mortgagee  left  his  sister,  -Ehzabeth  Watham,  and 
his  niece,  the  infant  Georgiana  Elizabeth  Munday,  his  coheiresses  at 
law. 

The  Master  farther  certified,  that  he  was  of  opinion,  that  the  legal 
estate  of  and  in  the  said  premises  passed  by  the  residuary  devisee 
in  the  will  of  James  Mansfield  Chadwicke  to  his  devisee :  but  in 
case  it  did  not  so  pass,  but  descended  as  undisposed  of,  then  he 
found,  that  the  infant  was  an  infant  trustee  as  to  one  moiety  for  the 
said  purchasers  within  the  intent  and  meaning  of  the  act. 

*The  purchasers  having  consulted  two  conveyancers,     [*349] 
who  advised,  that  the  legal  estate  did  not  pass  by  the  will 
of  the  mort^igee,  the  petition  was  presented  by  the  Duke  of  Leeds, 
in  order  to  have  the  opinion  of  the  Court  upon  the  point. 

Mr.  Richards,  who  with  the  Attorney  General  [Sir  John  Scott]^ 
was  to  support  the  Master's  opinion,  cited  Ex  parte  Bowes,  stated 
by  Mr.  Sanders  in  a  note  to  Casbome  v.  Scarfe,  1  Atk.  605.  3d 
edition. 

The  Solicitor  General  [Sir  John  Mitford]  and  Mr.  Roupel  were 
to  have  argued,  that  the  legal  estate  in  the  mortgaged  premises  did 
not  pass  by  the  devise :  the  former  was  not  present :  but  Mr.  Roupel 
having  mentioned  Lord  Hardwicke's  opinion  to  that  effect  in  Cos- 
borne  v.  Scarfe,  (a)  and  the  Attorney  General  admitting,  he  could 
not  support  the  aevise,  the  order  was  made ;  declaring,  that  the  in- 
fant was  a  trustee  and  mortgagee  within  the  act;  and  ordering 
her  to  convey,  so  far  as  any  legal  estate  in  the  mortgaged  premises 
descended  to  her  (1).  


The  intimation,  conveyed  in  the  report  of  the  principal  case,  that  the  learned 
nidge,  (Lord  Alvanley,)  had  ''no  douht"  about  it,  is  corrected  in  the  note  to  5 
Yes.  341.  The  rule  now  established  is,  that  by  a  devise  in  general  terms,  a  trust 
or  mortgage  estate  will  commonly  pass ;  but  that  it  will  not  do  so  where  an  intent 
appears  to  treat  the  subject  of  devise  in  a  manner  inconsistent  with  the  nature  of 
trust  property ;  or  where  it  con  be  collected  from  any  expressions  in  the  will,  that 
the  testator  did  not  intend  to  pass  trust  estate.  Lord  Brmfhrooke  v.  Inskip,  8  Yes. 
435;  Ex  parte  Morgan,  10  Yes.  101;  JVaU  v.  Bright,  IJac.  &  Walk.  498. 

(a)  But  see  post,  Brayhrokt  v.  Inskxp,  8  Y.  436,  where  Lord  Eldon  says,  he  did 
not  believe  Lord  Hardwicke  said  what  was  attributed  to  him  in  that  case. 

(1)  See  Mr.  Butlei's  note:  Ca  Lit  203,  h.  note  96.  This  point  after  much 
fluctuation,  post.  Ex  parU  Sergison,  vol.  iv.  147;  Hit  Momeu  Gmaral  y.  BuUer, 
V.  339;  Ex  mcrte  BretleU,  vi.  577;  viii.  276,  is  in  lA>rd  Brayhroke  v.  Inskiv,  viii. 
417,  thus  settled  upon  consideration  of  all  the  cases ;  that  a  trust  estate  will  pass 
by  a  general  devise,  unless  the  c(Hitraiy  intention  can  be  collected  from  expres- 


349  GEDOE,  EX    PARTE. ^MOORE   V.  BOOTH.  [1797. 

GEDGE,  Ex  parte. 

[1797,  March  30.] 

Creditor  by  compiomising  his  debt  after  having  struck  a  docket  forfeits  the  debt 

The  petitioner  after  having  struck  a  docket  compromised  his  debt 
by  receiving  bills  of  exchange  indorsed  to  him  by  the  debtor ;  against  • 
whom  a  commission  of  bankruptcy  issued  about  a  week  afterwards 
upon  the  debt  of  another  creditor.  Upon  the  application  of  the  so- 
licitor for  the  assignees  under  that  commission  the  petitioner  deliv- 
ered up  the  bills,  he  had  received,  and  applied  to  prove  his  debt 
under  the  commission :  but  the  commissioners  refused  to  admit  the 
proof  on  the  ground,  that  he  had  forfeited  his  debt  under  the  statute 
5  Geo.  II.  c.  30,  ^  24 ;  upon  which  this  petition  was  presented. 

Mr.  Richards^  for  the  petition,  said,  that  this  is  a  penal  act ;  and 
ought  to  be  construed  strictly.  The  statute  speaks  of  a  compro- 
mise after  a  commission  issued :  in  this  instance  nothing  farther  was 

done  than  striking  a  docket. 
]*  350]         *  Mr.  Leach,  for  the  assignees,  cited  Ex  parte  TTumpson 
(ante,  Vol.  I.  157). 

Lord  Chancellor  [Loughborough].  I  am  very  glad,  there  is 
such  a  case.  It  is  a  stronger  case  than  the  present :  because  it  ap- 
pears, it  was  a  mistake :  and  nothing  could  have  been  done  upon 
the  docket.  All  the  mischief  follows  immediately  upon  striking  the 
docket.  By  striking  a  docket  they  gain  to  themselves  four  days  to 
traffic.     The  petition  must  be  dismissed  with  costs  (1). 

See  the  8th  section  of  the  consolidated  Bankrupt  Act,  6  Geo.  IV.  c.  16,  as  to 
the  forfeiture  incurred  by  a  creditor  who,  after  having  strack  a  docket  against  his 
debtor,  compounds  with  him. 


MOORE  V.  BOOTH. 

[1797,  April  26, 27.] 

A  PARTY  attending  an  arbitrator  under  an  order  of  the  Court  is  privileged  from 
arrest  (a) 

Bt  a  decree  made  in  this  cause  at  the  Rolls  by  consent  all  matters 
in  dispute  were  referred  to  an  arbitrator ;  whose  award  was  to  be 
final,  provided  the  same  should  be  delivered  in  writing  and  signed 

sions  in  the  will  or  purposes  or  objects  of  the  testator.  Ex  parte  Morgan,  voL  x. 
101;  WaU  V.  Bright,  1  Jac.  &  Walk,  494;  Thompson  v.  Onmt,  4  Madd.  438; 
Silvesia'  v.  Jarman,  10  Pri.  78. 


(I)  This  case  over-ruled.    See  the  note,jiii^  vol.  i.  158. 


As  to  privilege  from  arrest,  see  1  Smith,  Practice,  389-391;   Orduxrd^i 
Cati,  5  Russ.  159. 
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by  him  on  or  before  the  28th  of  November,  1796  ;  and  it  was  or- ' 
dered,  that  all  parties  should  attend  the  arbitrator  from  time  to  time, 
as  he  should  direct ;  and  that  all  books,  papers  and  writings,  in  the 
custody  of  the  Master  or  any  of  the  parties  relating  to  the  matters 
in  question  should  be  produced  before  the  arbitrator,  as  he  should 
direct ;  to  be  ascertained  by  the  oath  of  the  respective  parties  pro- 
ducing the  same,  and  the  parties  or  any  other  persons  were  to  be 
examined  upon  interrogatories  and  otherwise,  as  the  arbitrator  should 
direct ;  and  for  that  purpose  were  to  be  sworn  before  the  Master. 

The  time  appointed  for  making  the  award  was  enlarged  by  order 
to  the  3d  of  May,  1797. 

The  Defendant  Edward  Aylett  attended  the  arbitrator  by  his  ap- 
pointment on  the  29d  of  April  with  his  box  and  papers,  and  finish- 
ed his  examination ;  when  the  arbitrator  directed  him  to  swear  to 
his  examination  before  the  Master  at  the  Public  Office  in  South- 
ampton buildings,  and  afterwards  to  return  and  leave  such  examina- 
tion with  the  arbitrator,  with  the  said  box  and  papers  and  the  key 
of  such  box.  Aylett  went  immediately  to  the  Public  Office  in 
Southampton  Buildings,  swore  to  his  examination,  and  immediately 
returned  to  the  arbitrator's  chambers  with  a  message 
*  from  the  Master,  that  he  would  keep  the  papers  and  ex-  [*351] 
amination,  till  the  arbitrator's  clerk  should  call  for  them. 
Aylett  was  on  his  return  from  the  arbitrator's  chambers  arrested  in 
Lincoln's  Inn  in  an  action  upon  the  case  in  the  Court  of  Common 
Pleas  for  38/.  and  a  detainer  was  lodged  against  him  under  an  at- 
tachment issuing  out  of  this  Court  for  not  paying  the  sum  of  102/. 
17*.  3d. 

The  Attorney  General  [Sir  John  Scott]  and  Mr.  Alcock  moved, 
that  he  might  be  discharged,  as  within  the  privil^e  ;  the  order  be- 
ing compulsory  and  the  cause  not  being  out  of  Court.  They  cited 
Hetley's  CasCy  in  the  Exchequer,  1788.    Com.  Dig.  tit.  Privilege  (1). 

Solicitor  General  [Sir  John  Mitford],  contra,  insisted,  that. the 
privilege  with  regard  to  the  party  himself  was  confined  to  the  hear- 
ing of  the  cause,  and  did  not  extend  to  an  attendance  before  the 
Master  (2). 

(1)  Afccording  to  the  Minute  Book  of  the  Court  of  Exchequer,  a  rule  to  show 
cause  was  granted  in  HeUa^i  etue :  but  the  event  does  not  appear.  The  reporter 
has  been  imormed,  that  he  was  discharged  by  consent;  the  point  being  given  up, 
and  the  attorney  submitting  to  pay  the  costs. 

(2)  Pad,  BromUy  v.  HoUand,  vol  v.  2 ;  £x  parte  Jackson,  xv.  lia  The  privi- 
lege extends  to  attendance  before  the  Masters:  Ex  parte  LediMi,  viii.  598; 
Suieier  v.  ButA,  ix.  69 ;  EraMtn  v.  Colquhaun,  1  Madd.  580:  on  Conunissioners 
of  Bankruptcy:  Post,  Ex  parte  Parker,  554 ;  Ex  parte  Haukins,  iv.  691 ;  vi 
783;  Ex  parte  IRng,  Ex  parte  Donlevy,  vii.  312, 317;  Ogle's  Case,  xL  556;  12r 
parte  Jackson,  xv.  116 ;  Ex  parte  Russell,  xix.  163 ;  1  Rose  Bank.  Cas.  278;  Ex 
parte  Ross,  1  Rose,  260;  Ex  parte  Byne,  1  Yes.  &  Bea.  316;  LUes  Case,  2  Yes. 
&  Bea.  373 ;  Ex  parte  Bryant,  1  Madd.  49 ;  and  to  a  solicitor  attending  his 
client's  case :  post.  Ex  parte  Ledtoich,  viii  598 ;  Gaseoyn^s  Case,  xiv.  183 ;  Cas- 
tle's Case,  xvL  412.  A  Bankrupt,  arrested  under  an  escape-warrant  on  his  return 
from  surrendering  under  an  order  for  liberty  to  surrender  afler  the  time  prescribed 
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Lord  Chancelloe  [Loughborough].  With  regard  to  the  prac- 
tice of  this  Court  it  must  have  happened  in  some  instance  or  other, 
so  as  to  have  created  a  settled  opinion  upon  it,  whether  the  privilege 
extends  to  attendance  upon  the  Master.  There  is  a  very  consider- 
able inconvenience,  if  no  privilege  is  aUowed ;  for  if  the  Court 
makes  an  order  to  attend  to  swear  an  examination,  the  only  way  of 
enforcing  that  is  by  ordering,  that  if  he  does  not  attend,  he  shall  be 
committed ;  but  the  order  may  as  well  be  for  his  being  committed, 
if  he  is  certain  of  being  arrested.  I  am  told,  it  is  understood  at 
Serjeants'  Inn,  that  parties  attending  at  the  Judge's  chambers  are  al- 
ways protected. 

April  27^A.  The  Lord  Chancellor  said,  he  had  found  in  his 
own  notes  of  practice  the  very  point  decided ;  that  the  privilege  ex- 
tended to  the  case  of  a  party  attending  an  arbitrator  under  an  order 
of  the  Court. 

The  Solicitor  General  admitted,  that  upon  looking  into  it  he  could 
not  resist  the  motion  (1).  

All  parties  attending,  honafidt^  in  any  court  of  justice  whatever,  whether  upon 
a  suit  concerning  themselves,  or  one  in  which  their  testimony  is  required ;  and 
whether  compelled  hy  process,  or  not,  are  entitled  to  protection  from  arrest,  both 
in  going  to  and  returning  from  such  attendance.  Brondey  v.  Holkmd,  5  Ves.  2; 
Ex  parte  Jackson,  15  Ves.  116;  Ex  parte  King,  7  Ves.  314;  Sidgier  v.  Btrtfc,  9 
Ves.  69. 
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The  Spiritual  Court  has  exclusive  cognizance  of  the  rights  and  duties  arising  from 
the  state  of  marriage ;  a  Court  of  Equity  therefore  has  no  jurisdiction  upon  a 
contract  for  separation  between  husband  and  wife  simply ;  much  less,  where  it 
will  affect  a  purchaser  or  creditor:  but  the  jurisdiction  holds  in  special  cases; 
as  where  a  third  party  covenants  to  indemnify  the  husband  against  the  wife's 
debts ;  or  a  fortune  accrues  to' the  wife  after  separation ;  or  the  property  is  the 
subject  of  a  trust  (a) 

Bt  a  settlement  previous  to  the  marriage  of  Anthony  Hodges  and 
Anna  Sophia  Aston,  dated  the  15th  of  June,  1782,  Henry  Aston, 
father  of  Anna  Sophia,  charged  certain  manors  and  hereditaments 

by  the  statute,  was  not  discharged:  Ex  parte  Johnson,  post,  xiii.  36:  nor  will  his 
surrender  within  the  time  protect  him  from  that  process.  Andarson  v.  Hampion, 
1  Bam.  &  Aid.  308 ;  BoUreWs  Case,  post,  xiv.  41,  n. 


(1)  Rickdis  V.  Gume^,  7  Pri.  ( 
(fl)  How  the  Court  will 


,  ,  t  will  decree  to  a  wife  a  suitable  maintenance  out  of  an  equita- 

ble property  belonging  to  her.  See,  anU,  note  (d)  to  Ball  v.  Motdgomery,  2  V. 
191.  It  has  often  been  questioned,  whether  deeds  of  separation  between  husband 
and  wife,  through  the  intervention  of  trustees,  ought  not  to  be  held  utterly  void. 
2  Stoiy,  Eq.  Jur.  §  1427 ;  Wesimeaih  v.  Salisbury,  5  Bligh,  N.  S.  356;  S.  C.  1 
Dav.  &  CI.  519 ;  and  the  exquisitejud^ent  of  Lord  Stowell  in  Evans  v.  Evans, 
1  Hagg.  Consist  36 ;  People  v.  Jmrcein,  8  Paige,  47.  But  the  authorities  have 
eone  too  far  to  enable  Courts  of  Equity  to  adopt  this  principle.  Ibid,  Jones  v. 
TfaUe,  5  Bing.  N.  C.  341.    The  distinctions  which  have  been  established  on  the 
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with  the  sum  of  40007.  for  her  marriage  portion  ;  and  directed  that 
sum  to  be  raised  immediately  after  the  marriage,  and  paid  to  Sir 
John  L^ard  and  Henry  Hervey  Aston  for  the  purposes  after  men- 
tioned :  and  in  consideration  of  the  marriage  and  the  said  portion 
Anthony  Hodges  covenanted,  that  he  would  after  the  end  of  three 
years  from  the  solemnization  of  the  said  marriage  set  apart  and  ap- 
propriate as  a  fund  towards  raising  the  sum  of  10,000/.  one  third 
part  of  the  clear  yearly  or  other  rents,  issues,  profits  and  proceeds, 
arising  from  the  seveml  estates  and  plantations,  to  which  the  said 
Anthony  Hodges  was  entitled  within  the  counties  of  Oxford  and 
Berks,  and  in  the  several  islands  of  St.  Christopher's  and.  Montser- 
rat,  and  would  yearly  pay  the  same  to  Sir  John  Legard  and  Henry 
Hervey  Aston  or  the  survivor,  his  executors,  &c.  until  the  said  sum 
of  10,000/.  should  be  paid ;  and  if  Anthony  Hodges  should  die, 
before  the  said  10,000/.  should  be  paid,  leaving  the  said  Anna 
Sophia  or  any  daughter  or  daughters,  younger  son  or  sons,  of  the 
said  marriage  then  living,  then  the  heirs,  executors,  or  administrators 
of  Anthony  Hodges  should  within  two  years  after  his  death  pay  to 
Sir  John  Legard  and  Henry  Hervey  Aston  or  the  survivor,  &c.  the 
said  sum  of  10,000/.  or  so  much  as  should  remain  unpaid,  with  in- 
terest at  5  per  cent,  from  the  day  of  his  death,  upon  the  trusts  after 
mentioned ;  and  it  was  declared,  that  the  trustees  should  stand  pos- 
sessed of  and  interested  in  the  said  several  sums  of  4000/.  and 
10,000/.  or  such  part  thereof  as  should  from  time  to  time  be  paid 
into  their  hands,  upon  trust  to  invest  the  said  sums  in  real  or  Gov- 
ernment securities,  and  to  pay  and  apply  the  yearly  interest,  divi- 
dends and  proceeds  thereof  to  Anthony  Hodges  and  his  assigns  for 
his  life ;  and  after  his  decease,  upon  trust  among  other  things  to  pay 
to  Anna  Sophia  Hodges  and  her  assigns  for  her  Ufe  an  annuity  of 
500/.  as  a  jointure  and  in  lieu  of  dower ;  and  subject  thereto  in  trust 
for  the  daughters  and  younger  sons  of  the  marriage,  as  therein  men- 
tioned ;  and  in  default  of  such  issue  in  trust  for  Anthony  Hodges, 
his  executors,  administrators,  and  assigns. 

By  indentures,  dated  the  7th  of  April,  1784,  Anthony 
Hodges  ^demised,  bargained,  sold  and  assured,  to  Godschall  [*  353] 
Johnson  and  William  Turner,  their  executors,  administrators 
and  assigns,  all  and  every  the  freehold  and  copyhold  messuages  or 
dwelling-houses,  lands,  tenements  and  hereditaments,  of  Anthony 
Hodges  situate  at  Bdney  and  other  places  in  the  counties  of  Oxford 
and  Berks,  and  also  all  and  every  his  plantations,  dwelling-houses, 
boiling-houses,  &c.  buildings,  lands,  tenements  and  hereditaments, 
with  the  appurtenances  in  the  islands  of  St.  Christopher's  and 
Montserrat,   and  also  all  and  every  the  negroes,  horses,  mares, 

sabiect  are  clearly  stated  in  2  Story,  £q.  Jur.  §  1428.  A  deed  of  separation, 
without  the  intervention  of  trustees,  is  utterly  void.  Ibid.  And  a  deed  for  imme- 
diate separation,  with  the  intervention  of  trustees,  will  not  be  enforced  so  far,  as 
it  regards  any  covenant  for  separation ;  but  only  so  ftir  as  maintenance  is  cove- 
nanted by  the  husband,  and  the  trustees  covenant  to  exonerate  him  from  any  debts 
contracted  therefor.    Ibid.    See  also  fit»M%  v.  Wedmeaih,  6  B.  &JC.  200. 
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mules  and  other  cattle  and  quick  stock,  as  also  the  mills,  stills, 
coppers,  plantation  utensils  and  other  dead  stock,  upon  trust,  that 
they  or  the  survivor,  his  executors,  &c.  should  demise,  set  or  let, 
and  receive  the  rents,  issues  and  profits,  of  all  and  every  the 
freehold  and  copyhold  messuages,  lands  tenements,  hereditaments 
and  premises,  in  the  counties  of  Oxford  and  Berks,  and  should 
cause  the  said  several  plantations  and  appurtenances  and  other 
stock  and  effects  within  the  said  islands  to  be  managed,  used  and 
employed,  so  that  the  best  and  greatest  rents  and  yearly  returns  and 
proceeds  nright  be  made  from  the  said  several  estates  and  effects  and 
premises ;  and  upon  the  trust,  that  they  should  pay  the  rents,  issues, 
profits,  proceeds  and  produce,  arising  or  which  should  be  received  or 
made  from  the  said  several  estates  and  plantations  or  for  or  in  respect 
of  the  crops  thereof  for  the  year  1783  to  Anthony  Hodges,  or  such 
person  or  persons  as  he  should  appoint ;  and  afterwards  should  stand 
possessed  of  and  interested  in  all  and  every  other  the  rents,  issues, 
profits,  proceeds  and  produce,  of  the  said  several  estates,  effects  and 
premises,  and  pay,  apply  and  dispose,  thereof,  as  therein  mentioned  ; 
and  in  the  first  place  to  deduct,  pay  and  retain,  all  such  costs,  char- 
ges, expenses,  commission  and  fees,  as  the  said  trustees  or  the  sur- 
vivor, his  executors  or  administrators,  should  pay,  expend  or  be  put 
to,  or  which  they  should  reasonably  deserve  for  their  conunission, 
fees,  journeys  or  other  trouble,  in,  about  or  by  reason  of,  the  execu- 
tion of  any  of  the  trusts  herein  contained  in  their  several  characters 
or  capacities  of  the  merchant,  attorney  or  solicitor ;  and  in  the  next 
place  to  pay  to  Anthony  Hodges  or  such  person  or  persons  as  he 
should  appoint  one  clear  annuity  of  1000/.  for  the  maintenance 
and  support  of  himself  and  his  family  by  four  quarterly  payments. 
By  indentures,  dated  the  8th  of  August,  1785,  reciting,  that  dif- 
ferences having  arisen  between  Anthony  Hodges  and  Anna 
[*354]  Sophia  •Hodges,  they  agreed  to  live  separate  ;  and  that 
Anthony  Hodges  had  covenanted  to  pay  and  secure  to  be 
paid  into  the  hands  of  Henry  Hervey  Aston  the  yearly  sum  of  500/. 
for  three  years,  and  after  the  expiration  of  that  time  the  yearly  sum 
of  600Z.  during  the  joint  lives  of  Anthony  Hodges  and  Anna  Sophia 
Hodges,  for  the  maintenance  and  suport  of  Anna  Sophia  Hodges, 
and  that  in  consideration  thereof  Henry  Hervey  Aston  had  agreed 
to  indemnify  Anthony  Hodges  from  any  debts  or  engagements  con- 
tracted by  Anna  Sophia  Hodges  before  her  marriage,  or  which  she 
should  thereafter  contract,  it  was  declared  and  agreed,  and  Anthony 
Hodges  covenanted,  that  Anna  Sophia  Hodges  should  from  thence- 
forth live  separate  and  apart  from  him,  as  if  she  were  sole  and  unmar- 
ried ;  and  that  he  would  yearly  for  the  term  of  three  years  pay  or  cause 
to  be  paid  to  Henry  Hervey  Aston,  his  executors,  &c.  500/.,  and  after 
the  expiration  of  the  said  term  during  the  joint  lives  of  Anthony  and 
Anna  Sophia  Hodges  the  yearly  sum  of  600/.,  in  trust  for  the  sepa- 
rate use  of  Anna  Sophia  Hodges  for  her  maintenance,  payable  quar- 
terly ;  and  for  better  securing  the  said  yearly  payments  Anthony 
Hodges  did  bargain,  sell,  assign,  direct  and  appoint,  to  Henry  Her- 
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vey  Aston,  his  executors,  &c.  all  and  every  the  dividends,  interest 
and  produce,  of  the  sum  of  4000/.  therein  mentioned  to  be  the  por- 
tion of  Anna  Sophia  Hodges,  and  of  which  the  dividends,  interest 
and  produce,  was  limited  in  trust  to  Anthony  Hodges  for  life ;  and 
also  so  much  of  the  yearly  sum  of  1000/.  which  by  the  indenture  of 
the  7th  of  April,  1784,  was  limited  to  be  paid  to  Anthony  Hodges 
for  the  maintenance  and  support  of  himself  and  his  family,  as  should 
from  time  to  time  be  sufficient  with  the  dividends,  interest  and  pro- 
ceeds of  the  said  sum  of  4000/.  to  pay  to  Henry  Hervey  Aston  the 
said  yearly  sums  of  500/.  and  600/.  as  they  should  severally  be- 
come due ;  to  hold  and  receive  the  same  to  Henry  Hervey  Aston  in 
trust  for  the  separate  use  and  for  the  maintenance  and  support  of 
Anna  Sophia  Hodges. 

This  deed  was  not  executed  by  Henry  Hervey  Aston.  Johnson 
and  Turner  were  made  parties:  but  they  never  executed.  The 
allowance  was  paid  under  it  to  the  25th  of  March,  1790 ;  and  sev- 
eral of  the  payments  were  made  by  Johnson.  After  the  execution 
of  the  deed  Mr.  and  Mrs.  Hodges  lived  separate ;  and  they  were 
afterwards  separated  by  sentence  of  the  Spiritual  Court  Henry 
Hervey  Aston,  the  son  and  heir  at  law  of  Henry  Aston,  after  the 
death  of  his  father  raised  the  sum  of  4000/. ;  which  was  laid  out  in 
5451/.  88.  10c/.  3  per  cent.  Consolidated  Bank  Annuities 
in  the  *  names  of  the  trustees ;  and  by  a  deed-poll  indorsed  [*  355] 
upon  the  settlement  they  at  the  request  xof  Anthony 
Hodges  declared,  that  they  would  stand  possessed  thereof  upon  the 
trusts  of  the  settlement  Since  the  22d  of  July,  1793,  the  trustees 
paid  those  dividends  to  Mrs.  Hodges. 

By  indentures,  dated  the  20th  of  November,  1786,  Anthony 
Hoclges  in  consideration  of  3300/.  then  remaining  due  from  him  to 
Godschall  Johnson,  and  for  securing  the  re-payment  thereof  and  of 
all  and  every  sum  or  sums  of  money,  which  Johnson  should  at  any 
time  advance  to  Hodges^  or  in  which  Hodges  should  at  any  time  be 
indebted  to  him  upon  any  account  whatsoever,  with  interest,  did 
bargain,  sell,  and  assign,  to  Johnson,  his  executors,  &c.  all  his  right, 
title,  interest,  property,  &c.  at  law  or  in  equity  to  the  sum  of  4000/., 
the  marriage  portion  of  Anna  Sophia  Hodges,  and  all  the  interest, 
dividends,  and  proceeds,  from  time  to  time  to  arise  in  respect 
thereof,  and  also  of  and  in  the  manors,  lands,  and  hereditaments, 
charged  with  the  said  sum,  to  hold  to  Johnson,  his  executors,  &c. 
subject  to  redemption  on  payment  of  the  said  3300/.  with  interest 
on  the  20th  of  November,  1787,  and  of  all  other  sums,  in  which 
Hodges  should  become  ihdebted  to  Johnson,  within  three  months 
after  advancing  such  sums ;  with  a  covenant  for  assigning  all  right, 
title,  and  interest,  of  Hodges  to  the  sum  of  10,000/.  by  the  aforesaid 
settlement  agreed  to  be  raised  and  settled  upon  the  trusts  and  for 
the  purposes  in  the  said  settlement  declared,  and  the  interest,  divi- 
dends, and  proceeds  thereof,  subject  to  the  like  condition  of  redemp- 
tion ;  and  that  until  such  assigmnent  the  trustees  in  the  said  settle- 
ment should  stand  possessed  of  the  said  10,000/.  as  to  the  right  and 
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interest  of  Anthony  Hodges  in  trust  for  Johnson,  his  executors,  &c. 
subject  to  the  said  condition  of  redemption. 

By  the  decree  made  upon  the  14th  of  May  1792,  upon  a  bill  filed 
by  the  trustees  in  the  marriage  settlement  of  Anthony  Hodges 
against  him,  Johnson  and  Turner,  it  was  declared,  that  Johnson  and 
Turner  were  to  be  considered  as  trustees  of  one  third  part  of  the 
clear  annual  profits  of  the  trust-estates  in  question ;  and  it  was  refer- 
red to  the  Master  to  take  an  account  of  the  rents  and  profits  of  the 
said  trusts  from  the  16th  of  January,  1785,  received  by  or  on  behalf  of 
Johnson  and  Turner,  and  of  their  payments  made  thereout. 

By  an  order  made  on  the  re-hearing  of  that  cause  on  the 
[*356]  6th  of  •August,  1793,  it  was  ordered,  that  the  said  de- 
cree should  be  varied ;  and  instead  of  the  declaration,  that 
Johnson  and  Turner  were  to  be  considered  as  trustees  of  one  third 
part,  &c.  it  was  declared,  that  the  Defendant  Anthony  Hodges 
ought  specifically  to  perform  the  covenant  in  the  said  indenture  of 
settlement :  and  that  Johnson  and  Turner  ought  under  the  terms  of 
the  said  indenture  of  demise  of  the  7th  of  April,  1784,  to  account 
with  the  Plaintiffs  Sir  John  Legard  and  Henry  Hervey  Aston  for 
one  third  part  of  the  clear  annual  profits  of  the  estates  and  planta- 
tions in  question,  so  long  as  they  should  continue  to  be  in  the  man- 
agement and  in  receipt  of  the  same ;  and  in  taking  the  said  account 
thereof  and  of  the  payments  made  thereout,  as  directed  by  the  de- 
cree, it  was  ordered,  that  the  Master  should  inquire,  what  payments 
had  been  made  thereout  in  respect  of  the  said  principal  or  interest 
of  any  and  what  mortgages  or  liens,  and  by  whom  made,  afTecting 
the  said  estates  or  any  part  thereof  upon  the  15th  of  June,  1782,  or 
at  any  time  afterwards,  and  should  state  all  material  circumstances 
rielating  thereto ;  and  the  Court  reserved  the  consideration,  whether 
the  payments  made  in  respect  of  the  principal  or  interest  of  such 
mortgages  or  liens  or  any  of  them  were  to  be  allowed  to  Johnson 
and  Turner  or  either  of  them  in  the  accounts  directed  as  against  the 
said  Plaintiffs  Sir  John  Legard  and  Henry  Hervey  Aston  claiming 
under  the  said  settlement,  and  whether  the  said  mortgages  and  liens 
or  any  of  them  were  to  have  any  and  what  preference  to  such  in- 
denture  of  settlement ;  and  it  was  ordered,  that  the  Master  should 
consider,  whether  any  and  what  allovirance  ought  to  be  made  to 
Johnson  and  Turner  for  their  commission,  fees,  journeys,  and  other 
trouble,  pursuant  to  the  said  deed  of  the  7th  of  April,  1784 ;  and 
that  with  the  said  variations  and  additions  the  decree  should  be 
affirmed  (1). 

By  indentures,  dated  the  4th  of  February,  1793,  in  consideration 
of  the  premises  and  of  12,998/.  lis.  6d.  therein  mentioned  to  be 
then  due  from  Anthony  Hodges  to  Godschall  Johnson  and  for  se- 
curing the  re-payment,  Hodges  granted,  bargained,  sold,  and  de- 
mised, and  William  Turner  at  his  request,  so  far  as  he  lawfully 
might  by  the  estate  and  interest  vested  in  him  under  the  indenture 

(1)  Legard  y.lMg€StmU€fV€A.  1477;  3  Bio.  C.  C.  531 ;  4  Bro.  C.  C.  421. 
VOL.  III.  23* 
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of  the  7th  of  April,  1784,  bacgained,  sold,  demised  and  released,  to 
Johnson,  his  executors,  &c,  certain  estates  and  premises 
therein  particularly  *  mentioned,  being  the  trust  estates  [*  357] 
comprised  in  the  said  indenture  of  the  7th  of  April,  1784, 
to  bold  to  Johnson,  his  executors,  &c.  for  ninety-nine  years,  if 
Anthony  Hodges  should  so  long  live,  dischaiged  from  the  trusts  of 
the  indenture  of  the  7th  of  April,  1784,  subject  to  redemption  upon 
payment  by  Hodges,  his  executors,  &c.  to  Johnson,  his  executors, 
&c.  of  4352/.  I89.  principal  and  interest,  due  upon  a  mortgage 
made  to  Thomas  Lyon,  and  paid  to  his  assignee  Walter  Kerfoot 
by  Johnson,  part  of  his  said  debt  of  12,998/.  lis.  6d,  with  6  per 
cent,  interest,  (being  the  lawful  rate  of  interest  of  the  islands  of 
St.  Christopher  and  Montserrat)  and  the  sum  of  8645/.  13«.  6c/. 
the  remainder  of  the  said  debt,  with  5  per  cent,  interest,  upon  the 
4th  of  August  next,  and  all  other  such  sums  as  Johnson,  his  heirs, 
executors,  &.c.  should  pay  by  the  order  of  the  Court  of  Chancery 
or  otherwise  in  respect  of  the  said  10,000/.  covenanted  by  Anthony 
Hodges  in  his  marriage  settlement  to  be  paid  to  the  trustees,  or  the 
costs  of  the  suit  already  brought,  or  any  other  touchmg  the  same, 
and  also  all  other  such  sums  as  Johnson,  his  executors,  &c.  should 
afterwards  advance  or  pay  for  Hodges;  and  Johnson  covenanted 
to  pay  on  account  of  Hodges  the  yearly  sum  of  500/.  in  lieu  of  all 
other  provision  by  the  said  deed  of  the  7th  of  April,  1784,  and  ar- 
ticles of  agreement  of  the  24th  of  March,  1791.  He  also  cove- 
nanted to  pay  all  such  sums  of  money  as  Anthony  Hodges  should  be 
compelled  to  pay  to  Anna  Sophia  Hodges  in  respect  of  her  annuity 
under  the  deed  of  separation. 

The  bill  was  filed  by  the  trustees  under  the  marriage  settlement 
of  Mr.  and  Mrs.  Hodges  and  by  Mrs.  Hodges  against  Johnson, 
Turner,  and  Mr.  Hodges  ;  praying  an  account  of  the  money  due  to 
Anna  Sophia  Hodges,  or  Henry  Hervey  Aston  as  her  trustee,  on 
account  of  the  said  annuity  of  600/. ;  and  that  the  Plaintiffs  or  the 
Plaintiff  Henry  Hervey  Aston  may  be  at  liberty  to  pay  to  the  Plain- 
tiff Anna  Sophia  Hodges  the  future  dividends  to  arise  upon  the  said 
sum  of  5451/.  Ss.  lOd.  Bank  Annuities  towards  the  said  annuity  of 
600/.  and  may  be  indemnified  by  the  decree  in  so  doing ;  and  that 
the  Defendants  Johnson  and  Turner  may  be  decreed  to  pay  to  the 
Plaintiff  Anna  Sophia  Hodges,  or  Henry  Hervey  Aston  as  her  trustee, 
so  much  of  the  said  annuity  of  1000/.  to  which  the  Defendant  An- 
thony Hodges  is  entitled,  as  aforesaid,  as  will  be  sufficient  with  the 
said  dividends  to  make  good  the  annuity  of  600/. ;  and  that  they 
may  be  restrained  from  paying  any  part  of  the  said  annuity  of 
1000/.  or  any  other  annuity  to  the  Defendant  Hodges, 
until  *the  said  annuity  of  600/.  is  fully  paid;  and  that  [*358] 
Hodges  may  be  restrained  from  proceeding  against  the 
said  trustees  for  payment  of  the  said  annuity  of  1000/w  until  the 
Plaintiff's  annuity  is  satisfied  ;  and  that  the  deed  of  separation  may 
be  delivered  up  to  the  Plaintiffs. 

The  bill  charged,  that  the  Plaintiff  Henry  Hervey  Aston  was 
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willing,  and  had  repeatedly  applied,  and  now  offers,  to  execute  the 
deed  of  separation. 

May  I2ih.  Lord  Chancellor  [Loughborough].  One  part  of 
the  prayer,  namely,  that  the  trustees  may  be  at  liberty  to  pay  to 
Mrs.  Hodges  the  future  dividends  upon  the  5451^  &.  lOd.  Bank 
Annuities  towards  her  annuity,  and  may  be  indemnified  by  the  de- 
cree  in  so  doing,  is  wholly  unnecessary.  The  trustees  have  been 
applying  the  dividends,  and  are  at  liberty  to  go  on  applying  the 
dividends,  as  they  have  already.  This  part  of  the  bill  therefore  is 
only  a  feint  They  are  safe  in  acting  upon  the  dividends,  as  they 
have  done,  till  some  person  sets  up  a  claim.  The  rest  of  the  prayer 
brings  into  discussion,  1st.  whether  the  annuity  created  by  the  deed 
as  a  separate  maintenance  can  under  all  the  circumstances  be  estab- 
lished by  a  Court  of  Equity  as  a  chaige  specifically  affecting  the 
property  of  Mr.  Hodges,  stated  to  be  in  the  possession  of  the  De- 
fendant Johnson :  2dly,  whether  Johnson  stands  in  a  different  con- 
dition from  Mr.  Hodges ;  and  has  any  right  in  his  own  person  either 
as  a  creditor  or  as  a  purchaser  under  the  second  conveyance  to  him 
of  1793 ;  which  is  a  conveyance  for  valuable  consideration :  then 
3dly,  whether  he  is  to  be  taken  in  any  sense  as  a  trustee  for  Mrs. 
Hodges. 

The  first  is  a  general  question ;  whether,  taking  it  in  the  laigest 
extent,  a  suit  in  Equity  is  competent  to  give  effect  by  the  aid  of  this 
Court  to  a  deed  of  separation  between  husband  and  wife.  To  state 
the  case  as  a  general  question  fairly,  I  must  suppose  articles  of  sep- 
aration from  discordant  tempers,  without  reproach  either  on  the  one 
side  or  the  other.  Can  I  under  such  circumstances  find  a  case  to 
entitle  the  wife  to  a  personal  decree  against  the  husband  ?  I  cannot 
state  the  transaction  to  be  higher  in  point  of  law  than  a  personal 
contract  stante  vmtrimomo  between  the  husband  and  wife :  but  I 
must  go  farther ;  and  consider  that  contract  a  separation,  by  which 
they  exclude  and  exonerate  one  another,  as  far  as  they  can,  from  the 
rights  and  duties  arising  from  matrimony.  The  common 
[  ^359  ]  law  *  will  not  entertain  a  suit  upon  contract  by  a  wife 
against  her  husband.  Such  a  contract  is  incapable  at  law 
of  producing  any  action.  The  Ecclesiastical  Court  according  to  the 
jurisdiction  of  this  country  has  exclusive  c(^izance  of  the  rights 
and  duties  arising  from  the  state  of  marriage.  Therefore  I  am  com- 
pletely at  a  loss  to  discover  an  equity  to  control  the  conmion  law  and 
admit  a  suit  between  husband  and  wife  upon  a  personal  contract, 
(the  case  I  am  now  putting,)  and  supersede  the  exclusive  jurisdic^ 
tion  of  the  Ecclesiastical  Court  by  entering  into  the  considera- 
tion of  it.  In  looking  through  the  cases  from  the  time  the  Reports 
commenced  to  be  tolerably  accurate,  soon  after  the  Restoration, 
when  the  jurisdictions  were  again  established,  I  find,  that  not  an  idea 
of  that  kind  was  entertained  in  that  famous  case  of  Whorewood  v. 
Whorewood  in  any  account  of  it  (1).    Soon  after  the  civil  war  there 

(1)  1  Rep.  Ch.  118;  1  Ch.  Ca.  250;  Rep.  Ch.  in  the  time  of  Lord  Nottingham, 
153.    See  1  Fonb.  Tr.  £q.  94, 9a 
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had  been  a  decree  by  the  Lords  Commissioners.  There  being  no 
Ecclesiastical  Court,  the  jurisdiction  aome  way  or  other  got  here. 
After  the  Restoration,  when  the  jurisdictions  were  established  again, 
the  decree  of  the  Commissioners  was  to  be  reviewed.  Lord  Claren- 
don was  assisted ;  and  after  great  discussion  it  ended  in  throwing 
the  case  back  for  the  decision  of  the  competent  jurisdiction.  The 
next  case  is  MUdmay  v.  Mildmay^  1  Vem.  53  ^1),  soon  afterwards: 
Lord  Nottingham  would  not  entertain  any  jurisdiction  upon  a  con-^ 
tract  between  husband  and  wife ;  and  in  Hincks  v.  NtWwrpe^  1  Vern. 
204,  a  demurrer  was  put  in  to  the  discovery  upon  the  ground,  that  it 
was  not  a  matter  properly  examinable  or  relievable  in  this  Court ; 
and  the  demurrer  was  allowed  and  the  jurisdiction  disaffirmed.  In 
the  opinion,  Lord  Hardwicke  gave  in  Htad  v.  Htad^  3  Atk,  295, 
547,  there  b  the  same  opinion  of  the  defect  of  jurisdiction  in  the 
general  case  in  this  Court ;  and  he  observed,  that  where  the  Court 
had  interfered,  they  had  very  unwillingly  acted  at  all.  Those  cases 
to  which  he  alludes,  where  the  Court  had  acted  at  all,  stand  under 
three  heads ;  where  a  third  party  had  intervened ;  and  it  was  not 
only  between  the  husband  and  wife.  A  third  party  binding  him- 
self to  indemnify  the  husband  against  the  debts  of  his  wife,  the  in- 
terest of  that,  party  raises  a  consideration  for  that  party  ;  between 
whom  and  the  husband  there  might  be  a  contract,  and  with  regard 
to  whom  he  might  bind  that  party  to  himself.  That  was 
the  case  •  of  Stelii^  v.  Crawley,  2  Vern.  386.  The  cir-  [  •360  ] 
cumstances  there  were  a  littie  favorable.  The  third  party 
was  father  to  the  wife.  He  bound  himself  to  indemnify  the  hus- 
band. The  next  case  Augier  v.  Augier,  Pr.  Ch.  496,  is  governed 
by  the  same  circumstance :  but  other  circumstances  were  also  inter- 
posed ;  which  in  point  of  expedience  recommended  the  case  con- 
siderably to  the  attention  of  the  Court.  A  suit  for  separation  had 
proceeded  in  the  Ecclesiastical  Court  for  bad  usage,  &c.  That  de- 
pending, an  interposition  of  friends  had  taken  place.  The  suit  was 
compromised  in  the  Ecclesiastical  Court ;  and  upon  the  considera- 
tion of  that  compromise,  there  being  also  a  third  party  there,  the 
decree  directed  the  husband  to  pay  conditionally ;  and  a  foil  securi- 
ty was  given  to  the  husband.  Certainly  neither  of  these  cases  can 
be  quoted  as  an  authority,  that  this  Court  upon  the  general  and  sim- 
ple question  between  husband  and  wife  can  entertain  a  suit  updn 
a  contract,  in  which  the  wife  only  claims  a  separate  maintenance 
against  the  husband. 

The  other  cases,  which  I  do  not  state,  are,  where  a  fortune  ac- 
crued to  the  wife  after  separation ;  and  an  application  was  made  to 
this  Court  upon  a  very  plain  ground :  that  some  provision  should  be 
made  for  her  out  of  a  fortune  coming  under  those  circumstances. 
The  principle  is  plain  :  if  it  happens  from  the  situation  of  the  par- 
ties, that  they  cannot  enjoy  in  common  that,  which  should  maintain 
both,  it  would  be  very  hard  that  the  party,  from  which  it  moves, 

(1)  2  Ch.  Ca.  102. 
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should  lose,  and  the  other  should  gain,  the  whole  benefit  (1).  An- 
other case,  in  which  the  Court  may  take  into  its  consideration  the 
rights  and  duties  arising  from  the  relation  of  marriage,  is  where  the 
property  is  only  to  be  sued  in  this  jurisdiction  ;  where  a  trust  is  cre- 
ated ;  and  there  is  no  coming  at  it  by  the  common  law.  That  was 
the  case,  in  Sidney  v.  Sidney^  3  P.  Will.  269,  and  the  other  case 
quoted  in  the  note  upon  that  case ;  where,  as  a  ground  to  give  effect 
to  articles  made  upon  marriage,  this  Court*  considered  the  estate 
vested  according  to  th^  articles ;  and  the  husband  having  used  the 
estate  as  he  ought  not  to  have  done,  and  as  he  could  not  have  done 
in  point  of  law,  if  the  articles  had  been  completely  executed  prior 
to  the  marriage. 

From  the  view,  that  I  have  taken,  I  therefore  remain  of  opinion, 
that  the  ground,  I  first  stated,  that  this  Court  as  a  Court  of  Equity 
cannot  enter  into  the  consideration  of  the  rights  and  duties  arising 
from  a  relation  of  great  importance  in  civil  life,  is  an  answer  to  this 
'bill ;  and  upon  the  general  abstract  question  I  have  met 
[*  361]  *  with  no  case  except  the  late  case  of  GxUh  v.  Gvih^  3  Bro. 
C.  C.  614,  to  entitle  the  Court  to  hold  such  a  jurisdiction. 
Before  I  should  decide  according  to  that  case,  I  should  wish  for  a 
farther  account  of  it ;  for  my  opinion  inclines  against  it  (2).  But  it 
is  not  necessary  to  found  my  decree  upon  an  opinion  directly  con- 
trary to  that  case :  for  the  interest  of  Johnson  comes  most  materially 
in  question;  and  whether  the  Court  would  decree  a  separation^ 
where  the  only  person  to  be  affected  was  the  husband,  I  think  my- 
self warranted  both  by  express  authority  and  distinct  reasoning  to 
say,  tliis  Court  will  never  do  it  as  against  creditors :  FUzer  v.  FUzer^ 
Taylor  v.  Jones ^  2  Atk.  511,  600.  In  the  latter  there  had  been  a 
settlement  after  marriage ;  in  which  the  husband  out  of  a  fortune 
bequeathed  to  him  had  made  a  provision  for  his  wife  and  children : 
it  was  held,  that,  however  honorable,  it  could  not  possibly  be  of  any 
avail  against  creditors.  In  the  former  case  there  was  a  separation 
by  deed  upon  a  quarrel  between  them  ;  and  the  wife  and  daughter 
claimed  the  effect  of  it  against  a  creditor :  Lord  Hardwicke  lays 
down  expressly,  that  it  is  impossible  to  give  effect  to  such  a  deed 
between  husband  and  wife,  where  it  is  to  turn  against  creditors.  He 
considers  it  void  upon  general  principles  and  void  by  the  statute  of 
Elizabeth. 

Then  what  is  the  situation  of  Johnson  under  the  first  deed,  to 
which  he  and  Turner  are  parties  ?  The  nature  of  that  deed  was 
fully  discussed  in  another  cause  (3)  ;  and  it  appeared  to  me,  and,  I 
take  it,  also  to  Lord  Thurlow,  when  the  cause  was  heard  before  him, 
that  it  was  nothing  more  than  constituting  Turner  and  Johnson  at- 
torneys for  Mr.  Hodges  to  apply  his  property  to  the  payment  of  his 
debts,  giving  him  in  the  mean  time  1000/.  a  year.  They  are  no 
otherwise  parties  to  it  or  to  have  a  benefit  under  it  than  as  attorneys. 

(1)  See  Ball  v.  Montgomery,  arUe,  vol.  iL  191,  and  the  note,  199. 

(2)  That  case  is  also  disapproved  by  Lord  Eldon,  jTo^f,  vol.  xi.  532,  in  Lord  SL 
JoAn  V.  Latfy  ^  John. 

(3)  Z^sm^v.  iiM^<iii/e|Vol.L477;  3BIO.C.C.531;  4Bro.€.C.431. 


1797.]  LEGARD  V.  JOHNSON.  361 

While  that  proceeded,  this  deed  of  separation  was  nude.  Their 
names  were  in  it ;  but  neither  of  them  executed  the  deed.  They 
bound  themselves  to  nothing.  Johnson  made  payments  to  Mrs. 
Hodges  by  the  direction  of  the  husband.  He  had  notice  of  the 
deed  of  separation,  no  doubt.  He  was  acting  as  attorney  of  Mr. 
Hodges ;  and  that  was  sufficient.  If  he  had  paid  more  than  he 
received,  he  would  have  had  a  demand  as  a  creditor  of 
•  Mr.  Hodges.  What  is  there  to  affect  him  by  a  trust  ?  [•  362] 
Mr.  Aston  was  named  a  party.  If  he  had  executed  and 
bound  himself,  it  might  be  different  from  a  mere  contract  between 
the  husband  and  wife :  but  ten  years  elapsed ;  and  he  never  bound 
himself.  His  offer  now  to  execute  is  perfectly  absurd.  The  law 
has  by  the  sentence  of  the  Spiritual  Court  given  Mr.  Hodges  a  better 
indemnity,  than  he  could  give.  His  offer  therefore  is  perfectly  illu- 
sory and  of  no  effect  Johnson's  having  made  payments  under  the 
deed  of  separation  is  of  no  effect  to  bind  himself.  Those  payments 
were  properly  made  under  Mr.  Hodge's  authority.  I  should  be  in- 
clined to  think  him  under  the  statute  of  Elizabeth  entitled  to  protec- 
tion as  a  purchaser  for  valuable  consideration :  but  it  is  not  necessary 
to  go  so  &r ;  it  is  enough  to  say,  he  is  a  creditor  of  Mr.  Hodges  ; 
and  then  upon  general  principles  and  the  authority  of  the  cases  I 
must  hold,  that  if  it  was  possible  to  give  effect  to  this  deed  as  against 
Mr.  Hodges,  it  is  impossible  as  against  creditors. 

Therefore  the  bill  with  regard  to  all  the  points  must  be  dis- 
missed ;  and  with  regard  to  Mr.  Johnson  it  must  be  with  costs  (1). 

See,  arUtj  the  notes  to  Ball  v.  Montgtnnery,  in  qualification  of  some  of  the  gexf- 
eral  doctrines  stated  in  the  notes  referred  to ;  2  Ves.  191.  But,  it  should  be  ob- 
served, that  a  covenant  to  indenmify  a  husband  against  the  debts  of  his  wife, 
(such  covenant  being  entered  into  by  a  trustee  on  her  behalf,)  may  supply  a  con- 
sideration for  an  agreement,  which  will  justify  a  Court  of  Equity  in  seeing  the 
whole  executed ;  though  the  leading  object  of  such  agreement  may  have  been  to 
effectuate  a  separation  between  the  nusoand  and  wife.  WorraU  v.  Jaeohy  3  Meriv. 
270 ;  Ifyde  v.  Price,  3  Ves.  445,  and  see  note  2  to  that  case,  poH ;  Earl  of  If  est- 
mecdh  V.  The  Countess  of  ffutmeaihj  Jacob's  Rep.  142  •,  EUioorihf,y.  Bird,  2  Sim. 
&  Stu.  381. 

(1)  Pod^  Cooke  v.  ^giftf,  vol.  x.  101 ;  Lord  SL  John  v.  Lady  St.  John^  sd. 
526;  Seasnrave  v.  Seagrave^  xiii.  439;  Worrall  v.  Jacobs  3  Mer.  256;  Durant  v 
TitLm.lPTl  577;  Ju  v.  Thwiowy  2  Bam.  &  Ores.  547;  Ros  v.  mUoughby^  10 
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WADLEY  V.  NORTH. 
[R0LL8.— 1797,  Mat  15, 22.] 

Lboact  in  trust  for  testatoi's  mother  and  sister  for  life,  and  afler  the  death  of  the 
survivor  for  all  and  every  the  child  and  children  of  his  sister  living  at  her  death 
share  and  share  alike,  each  receiving  his  or  her  share  of  the  principal  at  twen- 
ty-one ;  and  if  but  one  child  should  be  so  surviving,  in  trust  to  pay  the  whole 
to  such  surviving  child  at  twenty-one :  the  payment  only  is  postponed,  not  die 
vesting,  (a) 

Testator  m  India  gives  all  his  estate  and  effects  to  A.  in  BSngland  in  trust,  and 
directs  his  property  to  be  remitted  to  him ;  and  after  sevcnu  legacies  he  gives 
A.  800/.  and  reaue^ts  him  as  soon  as  the  property  is  remitted  to  lay  out  the 
same  in  the  funds  or  other  securities  which  shall  appear  most  advantageous  for 
those,  who  shall  be  benefited  by  it  hereaiier:  the  8001.  is  a  beneficial  legacy, 
not  in  trust,  [p.  365.] 

Thomas  Weston  by  his  will  dated  the  23d  of  September  1787, 
and  made  in  the  East  Indies,  after  payment  of  all  his  debts  and  fu- 
neral expenses,  gave,  devised  and  bequeathed,  all  his  estate  and  ef- 
fects both  real  and  personal  wheresoever  and  whatsoever,  except  as 
after-mentioned,  to  his  friend  Mr.  Percival  North,  his  executors  and 
administrators,  in  trust  and  for  the  following  uses ;  first,  to  pay  the 
annual  amount,  profit  and  produce,  thereof  unto  his  mother  Ann 
Weston  and  his  sister  Ann  Wadley  and  the  survivor  in  half  yearly 
or  quarterly  payments,  as  may  be  most  desirable  (the  moiety  thereof, 
which  his  sister  should  be  entitled  unto  and  receive  during  the  life 
of  his  mother,  being  intended  for  her  own  and  separate  use  and 
benefit)  for  and  during  the  term  of  their  natural  lives;  and  from  and 
after  the  death  of  the  said  mother  and  sister  the  survivor  of  them  in 
trust  to  pay  and  apply  the  same  to  and  for  the  use  and  benefit  of  all 
and  every  the  child  and  children  of  his  aforesaid  sister,  <<  which  shall 
or  may  be  living  at  the  time  of  her  death,  share  and  share  alike  ; 
each  receiving  his  or  her  respective  share  of  the  principal 
[*365]  thereof  upon  his  or  her  *  attaining  the  age  of  twenty-one 
years,  and  if  but  one  child  should  be  so  surviving,  then  in 
trust  to  pay  and  apply  the  whole  to  such  surviving  child  upon  his  or 
her  attaining  the  age  of  twenty-one  years  as  aforesaid." 

Then  after  several  specific  and  pecuniary  l^acies,  "  I  give  and 
bequeath  unto  my  friend  Mr.  Percival  North  the  sum  of  800/.  and  I 
request  of  him  as  soon  as  my  property  shall  be  remitted  to  lay  out 
and  invest  the  same  in  the  public  funds  or  other  securities  which  to 
him  shall  appear  most  advantageous  for  those  who  shall  be  benefited 
by  it  hereafter."  • 

The  testator  appointed  two  executoiw  in  India,  and  requested  them 

Rtives  v.  BrymtTj  iv.  399,  t>9S ;  Harrison  v.  Foremttn,  Holhweof  v.  HoUowaVy  Bol- 
frar  V.  Mackell,  v.  207,  399,  509,  and  the  note,  512 ;  Hanson  v.  Graham,  vl  239 ; 
Branairom  v.  fVUkinsonj  vii.  421 ;  Lane  v.  Goudge,  ix.  S^;  Errington  v.  Chap- 
wan,  SansJniry  v.  Bead,  xii.  20,  75 ;  Hixon  v.  0/tver,  xiii.  108 ;  CampbeU  v.  Pres- 
coU,  XV.  500;  Leake  v.  Robinson^  2  Mer.  363 ;  S^  v.  BamtSf  3  Mer.  335;  Ford 
v.  Rawlins,  1  Sim.  &  Stu.  328. 
(a)  See,  anU,  p.  363,  note  (a)  to  Batsford  v.  KMdL 
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to  lose  no  time  in  collecting  and  realizing  his  property  and  remitting 
the  same  to  Percival  North ;  which  they  did  accordingly. 

The  testator  died  in  1789.  Ann  Wadley  died  in  April  1790 ; 
and  Ann  Weston  died  in  May  1793.  Ann  Wadley  had  four  chil- 
dren living  at  the  death  of  the  testator ;  she  had  one  other  son  born 
after  the  death  of  the  testator  ;  who  died  at  the  age  of  six  weeks  in 
the  life  of  Ann  Weston  and  Ann  Wadley.  Of  the  other  four  chil- 
dren, two,  namely,  Samuel  Wadley  and  John  Wadley,  died  after  the 
death  of  Ann  Wadley  and  in  the  life  of  Ann  Weston  ;  Samuel  in 
September,  1791,  and  John  in  February,  1792 ;  both  under  the  age 
of  twenty-one.  Their  father  took  out  administration  to  them,  re- 
ceived their  shares  frdm  Percival  North,  and  afterwards  became  a 
bankrupt.  The  bill  was  filed  on  behalf  of  the  surviving  children ; 
and  the  questions  were,  1st,  Whether  the  deceased  children  Samuel 
and  John  took  vested  interests  :  2dly,  Whether  thq  Defendant  was 
justified  in  retaining  8002.  as  a  beneficial  legacy  to  himself,  or  wheth- 
er it  was  given  to  him  in  trust. 

Mr.  Lloyd  and  Mr.  Wooddesofiy  for  the  Plaintifis.  The  meaning 
is,  that  the  children  should  survive  Ann  Weston  and  Ann  Wadley 
and  should  also  attain  the  age  of  twenty-one.  That  must  be  the 
construction  of  the  words  "  so  surviving."  It  may  admit  the  con- 
struction that  children  living  at  the  death  of  the  survivor  were  in- 
tended. 

«The  Defendant  is  a  trustee  as  to  the  legacy  of  8002.  [*366] 
for  the  next  of  kin  :  there  being  no  disposition  of  it 

Mr.  Chaham  and  Mr.  Alexander^  for  the  Defendant.  There  are 
several  cases  to  show,  that  this  interest  vested  at  the  death  of  Ann 
Wadley  in  all  the  children  then  living,  and  that  the  enjoyment  only 
was  postponed.  There  is  no  gift  over  in  the  event  of  the  death  of 
all  the  children  under  the  age  of  twenty-one  ;  which  clearly  shows 
the  intention. 

As  to  the  second  question,  according  to  plain  grammatical  con- 
struction the  direction  to  lay  out  and  invest  in  the  public  funds,  Slc. 
refers  not  to  the  legacy  of  8002.  but  to  his  property,  which  he  directs 
to  be  remitted  to  the  Defendant. 

Mr.  Lloyd,  mentioning  Baisford  v.  Kebbell,  (ante,  363,)  upoi^  the 
first  point,  the  Master  of  the  Rolls  wished  to  have  an  opportuniljy  of 
seeing  a  note  of  that  case.  His  Honor  declared  his  opinion  ta^be 
very  clear  in  favor  of  the  Defendant  upon  the  second  point. 

May,  2^d.  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
The  only  question  now  remaining  is,  whether  any  vested  interest 
accrued  to  the  children  before  the  age  of  twenty-one.  If  the  testa- 
tor had  stopped  at  the  wbrds  *'  each  receiving  his  or  her  respective 
share  of  the  principal  thereof  upon  his  or  her  attaining  the  age  of 
twenty-one  years,"  there  could  be  no  doubt  upon  the  principles  laid 
down  in  these  cases  as  well  as  that  adopted  in  Batsford  v.  Kebbetty 
that  it  would  be  a  vested  interest ;  the  principal  being  given,  tlie 
payment  postponed  :  but  it  is  contended,  that  the  word  "surviving" 
in  the  next  clause  must  refer  not  to  such  child  as  should  survive  the 
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mother,  upon  which  survivorship  the  legacy  was  first  given,  but  to 
such  as  should  survive  the  mother  and  also  survive  the  age  of  twen- 
ty-one. Take  the  words,  as  they  stand :  /<  and  if  but  one  child  should 
be  so  surviving,  then  in  trust  to  pay  and  apply  the  whole  to  such 
surviving  child.''  It  does  not  stop  there :  if  it  had,  there  would 
be  more  reason  to  contend,  that  it  meant  both  surviving  the  mother 
and  likewise  the  age  of  twenty-one :  but  it  says  <<  upon  his  or  her 
attaining  the  age  of  twenty-one  years  as  aforesaid."  It  was  perfect- 
ly nugatory  to  put  in  those  words,  if  it  meant  surviving 
[*  367]  *  both  the  mother  and  the  age  of  twenty-one.  Therefore 
upon  the  true  construction,  whether  he  did  or  did  not 
mean,  that  it  should  apply  to  both,  the  only  survivorship,  that  ap- 
pears to  me,  to  which  he  could  refer,  was  surviving  the  mother. 
In  Batsford  v.  KehheUy  the  Lord  Chancellor  states  the  distinction, 
which  I  believe  is  the  case,  that  in  all  these  questions  there  has  been  a 
gift  of  the  principal  legacy  and  a  postponement  of  the  payment ;  but 
in  that  case  there  were  no  words  of  gift  of  the  principal,  but  merely  of 
the  dividends ;  and  then  the  principal  to  be  transferred  at  a  particu- 
lar age  ;  and  therefore  it  was  not  vested  till  that  time.  That  is  not 
the  case  in  the  present  instance  ;  for  here  the  principal  is  given  by 
express  words,  and  limited  to  all  the  children  living  at  the  death 
of  the  testator's  sister ;  and  I  am  of  opinion,  that  upon  the  true 
construction,  coupled  with  the  principles  laid  down  as  to  vesting, 
it  must  be  to  all  the  children,  and  the  survivorship  is  only  with 
reference  to  the  mother,  Consider  the  consequence  to  the  other 
children,  if  I  am  obliged  to  adopt  the  contrary  construction  ;  for  ac- 
cording to  that,  if  these  children  die  before  the  age  of  twenty-one, 
nothing  is  given  at  all  ;  which  adds  much  strength  to  the  ground,  I 
take.  The  Court  would  hardly  put  upon  a  will,  a  construction,  that 
would  create  an  intestacy,  if  it  could  be  avoided.  The  construction, 
I  adopt,  is  farther  strengthened  by  the  time  pointed  out  in  this  will ; 
which  is  the  time,  at  which  the  law  would  give  it  If  a  farther  time 
is  specified,  which  wa^  the  case  in  Batsford  v.  Kebbett,  it  may  be 
supposed,  the  time  may  constitute  one  of  the  grounds,  upon  which 
the  legacy  should  vest,  but  when  the  time  appointed  is  only  that,  at 
which  the  law  would  put  them  in  possession,  it  very  much  fortifies 
the  argument,  that  it  is  not  meant  as  the  time,  at  which  it  should 
vest,  but  only,  at  which  they  should  take  possession  (I). 

I  have  already  given  my  opinion  as  to  the  legacy  of  800/.  upon 
which  there  is  no  doubt.  

See,  anU,  note  3  to  MatduU  v.  JFinkr,  3  V.  236;  and,  poH^  the  notes  to  Bocih 
V.  Booth,  4  Ves.  399;  tliat  the  vesting  of  a  legacy  is  not  necessarily  prevented 
merely  because  the  payment  is  postponed. 

(1)  See  the  note,  antty  364. 
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SHUTTLEWORTH,  Ex  parte 

[1797,  Mat  la] 

A  PERSON  giving  cash  for  a  bill  without  the  indorsement  of  the  person,  from  whom 
he  takes  it,  cannot  prove  it  under  his  bankruptcy,  (a) 

The  bankrupt  had  before  his  bankruptcy  procured  cash  fiom 
Newton  for  a  bill  of  exchange ;  but  did  not  indorse  the  bill ;  because 
Newton  desired  him  not  to  put  his  name  upon  it ;  as  he  thought 
the  bill  would  have  as  good  credit  without  it.  Newton  proved  in 
respect  of  the  bill,  and  received  a  dividend  under  the  conmiission. 
The  petition  was,  that  the  proof  might  be  expunged,  and  the  divi- 
dend refunded. 

Mr.  Cooke,  for  the  petition.  In  Ex  parte  Whitter  in  the  matter 
of  Jeffen/y  7th  of  February,  1790,  and  in  other  cases  since.  Lord 
Thurlow  determined,  that  a  person  taking  a  bill  in  tins  manner  was 
a  purchaser  of  it,  not  a  discounter ;  and  therefore  could  not  be  ad- 
mitted to  prove.  In  one  of  the  cases  the  bankrupt  said,  there  was 
a  private  mark  upon  all  bills,  which  he  transferred  without  in- 
dorsement ;  and  when  he  saw  that  mark,  he  considered  himself  lia- 
ble to  pay,  as  if  he  had  indorsed :  (b)  but  Lord  Thurlow  thought 
that  within  the  same  rule.  In  another  case  a  person  had  entered 
into  an  engagement,  that  he  would  pay  the  bill  in  the  same  manner 
as  if  he  had  indorsed  it :  but  Lord  Thurlow  held  that  engagement 
collateral. 

Lord  Chancellor  [Loughborough]  made  the  order  according 
to  the  prayer  of  the  petition ;  observing,  that  upon  the  affidavit 
there  was  an  express  agreement  for  a  purchase  of  the  bill. 

Where  there  is  a  previously  subsisting  debt,  on  account  of  which  a  bill  is 
taken  by  the  creditor,  even  without  the  debtor's  indorsement,  should  the  bill  turn 
out  to  be  bad,  the  demand  for  the  antecedent  debt  may  be  resorted  to.  Ex  parte 
Smithy  2  Cox,  212;  DuUon  v.  Solonumsonj  3  Bos.  &  PuU.  585.  But  where  no 
previous  debt  subsisted  between  the  parties,  if  A.  carries  a  bill  to  B.  merely  to  be 
discounted,  and  B.  does  not  take  A.'s  name  upon  the  bill,  should  it  be  dishonored, 
there  can  be  no  demand  against  A. ;  for,  (there  being  no  relation  between  the 
parties,  except  as  to  that  transaction,)  the  circumstance  of  omitting  to  take  his 
name  upon  the  bill  is  evidence  that  the  discounter  made  a  purchase  of  the  bilL 

(a)  Where  a  transfer  by  mere  delivery,  without  indorsement,  is  made  merely 
by  way  of  sale  of  the  bill  or  note,  as  sometimes  occurs ;  Fenn  v.  Harrison,  3  T. 
R.  759;  or  exchange  of  it  for  other  bills;  Horblower  v.  Proud,  2  B.  &  A.  327; 
or  by  way  of  discount,  and  not  as  a  security  for  money  lent ;  or  where  the  as- 
signee expressly  agrees  to  take  it  in  payment ;  and  to  run  all  risks,  he  has  in  gen- 
eral no  right  of  action  whatever  against  the  assignor,  in  case  the  bill  turns  out  to 
be  of  no  value.  But  there  can  be  no  doubt,  that  if  a  man  assign  a  bill  for  any 
sufficient  consideration,  knomng  it  to  he  of  no  oo/ue,  and  the  assignee  be  not  aware 
of  the  fact,  the  former  would  in  all  cases  be  compellable  to  repay  tlie  money  he 
had  received.  See  Chitty,  BiUs,  271.  No  person  whose  name  is  not  on  the  bill, 
as  a  party  thereto,  is  liable  thereon ;  nor  can  he  be  deemed  to  undertake  any  of 
the  obligations  of  a  drawer  or  indorser.  By  not  indorsing  it,  he  is  generally  un- 
derstood to  mean  that  he  will  not  be  responsible  upon  it    Story,  Bills,  §  109. 

{b)  This  would  not  be  equivalent  to  an  indorsement    Chitty,  BiHs,  254. 

VOL.  III.  24 
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Ex  parte  BloMume^  10  Vea.  206;  Ex  parU  RoherUy  2  Cox,  171 ;  Endy  v.  I^e, 
15  East,  13.  But,  no  doubt,  if  a  man  assign  a  bill  for  consideration,  knowing  it 
to  be  of  no  value,  and  the  assignee  is  unacquainted  with  the  circumstances  which 
render  it  mere  waste  paper,  the  assignor  may  be  compelled  to  refund  the  consid- 
eration obtained  for  it  by  him.    Fenn  v.  Harrison^  3  T.  R.  759. 


FRANCO  t^.  BOLTON. 
[1797,  Mat  17.] 

After  verdict  upon  a  bond  against  the  obligor  bill  to  have  it  delivered  up,  charg- 
ing the  consideration  to  have  been  an  agreement  by  the  Defendant  to  cohabit 
with  the  Plaintiff  as  his  wife,  and  that  she  had  lived  in  a  state  of  adultery  and 
incontinence  with  various  pereons,  and  praying  a  discovery:  demurrer  allowed.(a) 

Bond  in  consideration  of  future  cohabitation  void  at  law,  (h)  [p.  371.] 

The  bill  stated  the  following  case :  In  May,  1793,  the  Plaintiff 
Jacob  Franco  in  a  public  company  met  with  and  was  introduced  to 
the  Defendant  Elizabeth  Bolton,  spinster ;  and  in  consequence  of 

such  introduction  an  acquaintance  commenced  between 
[•  369]     them,  in  the  course  of  which,  and  in   *  few  days  after  it 

had  taken  place,  the  Defendant  perceiving,  that  the  Plain- 
tiff had  become  strongly  attached  to  her  person,  caused  a  proposal 
to  be  made  to  the  Plaintiff,  that  if  he  would  secure  to  her  an  annu- 
ity of  lOOZ.  for  her  natural  life,  she  would  cohabit  and  hve  with  him 
as  his  wife  so  long  as  he  should  require  her  so  to  do ;  and  the  Plain- 
tiff not  reflecting  upon  the  impropriety  and  immorality  of  such  pro- 
posal, and  being  strongly  urged  and  importuned  to  accede  thereto, 
not  only  by  the  Defendant,  but  by  a  Mrs.  Courtney  (a  person  em- 
ployed by  the  Defendant  on  that  occasion)  was  at  length  induced  to 
consent  and  agree  to  grant  such  annuity ;  and  accordingly  and  in 
pursuance  of  the  said  consent  and  agreement  and  for  the  consider- 
ation aforesaid  the  Plaintiff  on  or  about  the  23d  of  the  said  month 
of  May  executed  a  bond  of  that  date  in  the  penal  sum  of  10002.  to 
pay  to  the  Defendant  an  annuity  of  100/.  during  her  natural  life. 
The  Plaintiff  shortly  after  he  had  executed  the  said  bond  and  deliv- 
ered it  to  the  Defendant,  discovered,  that  at  the  time  she  prevailed 
upon  him  to  give  and  execute  such  bond  and  for  some  time  previous 
thereto  she  had  lived  in  a  state  of  incontinence  and  adultery  with 
various  persons ;  and  the  Plaintiff  therefore  and  upon  an  attentive 

(a)  No  person  shall  be  bound  to  criminate  himself  or  to  furnish  evidence  for  any 
step  in  the  process.  Story,  £q.  PI.  §  591.  And  in  England  it  makes  no  differ- 
ence, whether  the  char^  will  subject  the  party  to  punishment  by  the  common 
law,  or  only  to  Ecclesiastical  censures.  Ibid.  §  592.  But  a  party  may  be  com- 
pelled to  make  discovery  of  any  act  of  moral  turpitude,  which  does  not  amount  to 
a  public  offence  or  indictable  crime.  Ibid. ;  Hare,  Discovery,  142 ;  Maeaulay  v. 
ShadcweU,  1  Bligh,  N.  S.  121;  S.  C.  2  Russ.  550,  note;  Glynn  v.  Houston,  1 
Keen,  329. 

(h)  See  1  Stoiy,  Ea.  Jur.  §296-299;  CxiHii  v.  Oreemoood,  6  Mass.  379; 
CouUs  V.  Greenhow,  2  Munf.  363. 
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consideration  of  the  immorality  and  wickedness  of  the  cowse  of 
life,  which  had  been  so  as  aforesaid  proposed  to  him,  determined 
not  to  live  or  cohabit  or  have  any  intercourse  with  the  Defendant ; 
and  having  come  to  such  determination  he  applied  to  her,  and  re- 
quested her  to  deliver  up  to  him  the  «aid  bond  to  be  cancelled ; 
with  which  request  the  Defendant  refused  to  comply;  and  she 
brought  an  action  upon  the  bond,  and  obtained  a  verdict 

The  bill  charged,  that  the  Plaintiff  never  received  from  the  De- 
fendant or  any  other  person  any  value  or  consideration  whatever  for 
the  said  bond  or  the  grant  of  the  said  annuity,  and  was  not  indebted  y 
to  the  Defendant  in  any  sum  of  money  on  any  account  whatever  bl^ 
the  time  of  giving  or  executing  the  bond  or  at  any  other  time ;  that 
such  bond  was  required  by  the  Defendant,  and  given  and  executed 
by  the  Plaintiff,  in  consideration  of  the  Defendant's  promising  and 
agreeing  with  the  Plaintiff  to  cohabit  and  live  with  him  in  such  un- 
lawful state,  as  aforesaid ;  and  it  was  given  and  executed  previous 
to  any  cohabitation  or  unlawful  intercourse  having  taken  place  be- 
tween the  Plaintiff  and  Defendant,  and  as  an  inducement  to  such 
cohabitation  and  unlawful  intercourse ;  and  the  Defendant 
insisted  on  having  the  said  bond  from  *  the  Plaintiff,  before  [*  370] 
she  would  consent  to  cohabit  and  live  with  him ;  and  the 
Plaintiff  in  agreeing  to  give  and  in  the  giving  of  such  bond  acted 
under  the  influence  of  an  improper  affection,  and  of  which  affection 
great  and  undue  advantages  were  taken  by  the  Defendant ;  and  at 
the  time  the  said  bond  was  given  and  executed  the  Defendant  had 
not  nor  hath  since  rendered  to  or  perfor(ped  for  the  Plaintiff  any 
services  whatever ;  and  the  said  bond  was  given  for  the  considera- 
tion and  under  the  circumstances  aforesaid  and  not  otherwise. 

The  bill  prayed  a  discovery  as  to  all  these  matters ;  and  that  the 
Defendant  may  be  decreed  to  deliver  up  the  bond  to  be  cancelled, 
and  may  be  restrained  from  proceeding  at  law. 

The  Defendant  demurred  to  the  bill ;  and  for  demurrer  thereunto 
saith,  that  the  complainant  hath  not  in  and  by  his  said  bill  shown 
any  sufficient  matter  of  equity  to  entitle  him  to  the  relief  sought 
thereby. 

Mr.  Mansfield  and  Mr.  Steele  were  proceeding  to  support  the  de- 
murrer :  but  the  Lord  CuANCELLoa  desired  to  hear  what  could  be 
said  against  it. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Johnson  for  the  Plain- 
tiff. There  is  no  doubt,  that  a  bond  may  be  given  to  a  person,  who 
has  lived  in  this  way  with  the  obligor,  as  pmrnium  pudoris,  if  there 
is  no  agreement  for  a  continuation  of  that  intercourse.  It  is  a  moral 
act ;  and  this  Court  will  not  order  it  to  be  delivered  up  under  those 
circumstances.  The  principles,  upon  which  the  Court  acts,  are  sta- 
ted in  a  variety  of  cases ;  which  all  go  pointedly  upon  this  distinc- 
tion ;  that  if  there  has  been  this  sort  of  cohabitation,  and  the  man 
chooses  voluntarily  to  give  a  bond,  without  any  reference  to  a  con- 
tinuation of  that  intercourse,  it  is  undoubtedly  good :  more  so,  if  he 
was  the  author  of  her  ruin :  but  if,  as  this  bill  states,  she  has  been  a 
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person  living  in  adultery  with  others,  and  she  proposes  to  go  and 
live  with  A.  upon  consideration  of  such  a  bond,  the  cases  are  all  uni- 
form, that  this  Court  will  order  it  to  be  delivered  up :  Marchioness 
of  Annandale  v.  Harris,  1  Eq.  Ca.  Ab.  87.  Clarke  v.  Periam,  2 
Atk.  333.  Robinson  v.  Gee,  1  Ves.  254.  Priest  v.  Parrot,  2  Ves. 
160.     Walker  v.  Perkins,  3  Burr.  1568.     HiU  v.  Spencer,  Amb. 

641.  The  Court  proceeds  upon  grounds  of  public  policy. 
[•371]     *  There  has  been  a  verdict  at  law ;  and  it  may  be  objected, 

that  this  could  have  been  pleaded,  and  there  could  have 
been  no  such  verdict :  but  the  jurisdiction  of  this  Court  is  to  have 
the  bond  deUvered  up.  In  fact,  though  it  does  not  appear  upon 
the  bill,  this  was  pleaded  to  the  action :  but  it  was  found  impossible 
to  prove  the  case ;  and  no  defence  was  made  beyond  the  plea.  In 
Lord  Rochford^s  Case  Lord  Thurlow  said,  that  though  it  might  have 
been  pleaded  at  law,  that  did  not  take  away  the  jurisdiction  of  this 
Court  to  order  the  instrument  to  be  delivered  up :  as  in  the  case  of 
a  bill  of  exchange  (1),  Slc.  This  is  a  demurrer  to  the  whole  bill. 
It  is  a  demurrer  to  the  relief;  which  must  now  be  admitted  to  be 
sufficient  to  cover  the  discovery  ^2) :  but  there  are  many  facts, 
which  ought  to  be  answered :  as,  whether  the  bond  is  in  her  posses- 
sion ;  whether  she  pretends,  that  it  was  given  for  any  pecuniary 
consideration,  and  what  that  was,  &c.  » 

Lord  Chancellor  [Loughborough].  I  have  no  doubt  upon  this 
case. '  The  bill  is  filed  after  a  verdict  at  law ;  and  I  am  now  in- 
formed, the  Defendant  put  in  a  plea,  upon  which,  if  he  had  supported 
it,  the  consequence  might  perhaps  have  been,  that  the  bond  would 
have  been  void  at  law :  no  doubt  it  would,  where  it  expresses  in  the 
consideration  future  cohabitation ;  which  in  one  or  two  instances 
has  come  before  the  Court :  in  that  case  in  the  King's  Bench  and  in 
a  case  in  the  Exchequer  upon  the  administration  of  Mr.  Perkins's 
assets  after  his  death :  the  consideration  was,  that  she  should  con- 
tinue to  live  with  him ;  and  she  forfeited  it,  if  she  returned  to  a 
proper  course  of  life.  In  the  present  case,  after  a  plea  was  put  in 
and  afterwards  deserted,  I  can  consider  this  bill  as  only  for  a  discov- 
ery, and  rehef,  founded  upon  the  legal  nullity  of  the  bond,  that  it 
should  be  delivered  up.  Whatever  might  have  been  the  course  of 
the  caseSw  where  no  plea  was  allowed  but  payment,  nothing  dehors 
the  deed,>(he  necessity  for  the  interposition  of  this  Court  is  entirely 
taken  away,  when  all  that  matter,  that  would  avoid  the  bond,  might 
be  pleaded  at  law.  (3).     The  demurrer  is  very  properly  general :  and 

(1)  Mumian  v.  ^Elner,  ante,  vol.  ii.  483;  Jerma  v,  WhUe,po8t,  vii.  413. 

(2)  Fnf  V.  Penn,  Price  v.  James,  2  Bro.  C.  C.  280,  319;  Measier  v.  Brampston, 
cited  2  Bro.  C.  C.  282 ;  CoUis  v.  Sweofne,  4  Bro.  C.  C.  480 ;  ante,  Loker  v.  BoUe, 
Ri/ves  V.  Ruves,  4,  343;  Renison  v.  AsUfy,  vol.  ii.  459,  and  the  note,  461. 

(3)  Collins  v.  Blantem,  2  Wils.  341.  But  this  doctrine,  tJiat  the  alteration  of 
the  rule  of  pleading  takes  away  the  equitable  jurisdiction,  is  disapproved  by  Lord 
Eldon,  C.post,  vol.  vii.  19 ;  Coop.  20,  in  Bromley  v.  HoU4ind;  and  in  Hayioard  v. 
Dimsdale,  xvii.  Ill,  the  jurisdiction  to  order  a  deed,  forming  a  cloud  upon  the 
title,  to  be  delivered  up,  thouffh  void  at  law,  was  maintamed :  Lord  Eldon  dissent- 
ing from  the  opinion  of  Lord  Thurlow,  Colman  v.  Sarrel,  3  Bro.  C.  C.  12,  miUe, 
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it  covers  the  prayer  for  discovery.  If  it  had  been  simply  for  discov- 
ery, and  a  demurrer  had  been  put  in,  I  should  have  allowed 
*  the  demurrer ;  for  whatever  may  be  the  real  transaction  [*  372] 
between  the  parties,  it  is  to  be  made  out  by  evidence ;  and 
the  Plaintiff  has  no  right  to  call  upon  her  to  discover  that  turpitude, 
which  is  common  to  him  and  to  her.  I  cannot  compel  her  to  dis- 
cover, whether  before  the  connexion  she  capitulated  with  him  for 
this  provision.  That  would  make  her  liable,  not  only  to  the  re- 
proach, but  to  the  consequence  of  having  lived  in  this  illicit  course 
of  life  (1). 

There  is  no  ground  for  the  bill ;  and  the  demurrer  must  be  al- 
lowed (2).  

1.  See,  anUj  note  1  to  Caiman  v.  SamU^  1  V.  50,  that  a  Court  of  Equity  will 
entertain  a  suit  for  the  redelivery  of  a  bond,  or  other  instrument,  in  some  cases 
where  the  instrument  might  be  avoided  at  law. 

2.  As  a  general  rule,  a  deed  pro  turpi  causa  cannot  be  supported  in  Equity ; 
(see,  however,  Car^  v.  Stafford^  3  Swanst  4S9 ;)  nor  if  the  consideration  appear 
on  the  face  of  the  deed,  at  common  law.  Gnof  v.  MathiaSj  5  Ves.  293.  And,  if 
a  man  has  purchased  an  annuity  in  the  name  of  a  woman  with  whom  he  cohabits, 
with  respect  to  his  creditors,  she  will  be  considered  only  as  a  trustee.  MorHmtr 
v.  Dame.^,  cited  10  Ves.  363.  But,  except  in  behalf  of  creditors,  property  of  which 
a  woman  has,  upon  such  terms,  obtained  actual  possession,  will  nc^  it  seems,  be 
taken  out  of  her  hands :  though  (even  in  favor  of  the  grantor's  re^iresentatives) 
she  might  be  restrained  from  enforcing  securities,  founded  on  such  immoral  con- 
sideration. Bider  V.Kidder,  10  yes.2GS;  maleyy.J^orUm,iyeTn.4SSl  Afw- 
<ion,  she  could  not  obtain  specific  performance  of  a  written  promise,  for  which 
the  only  consideration  was  a  previous  adulterous  intercourse.  Matthews  v. 
L  e,  1  Mad.  565.  But,  whm  a  deed  is  executed,  not  as  a  bargain  for  Aiture 
immorality,  but  as  the  prandum  padieitia^  Courts  of  Equity  will  lend  their  assist- 
ance to  enforce  the  security.  Knyt  v.  Moort^  1  Sim.  &  Stu.  65 ;  S.  C,2  Sim.  & 
Stu.  260;  Spicer  v.  Hamsard,  Prec.  in  Cha.  115 ;  Cray  v.  Booke,  Ca.  tetnp.  Talb. 
155 ;  Marduoness  of  Amandale  v.  Harris,  2  P.  Wms.  433.  A  bond,  however, 
though  given  as  the  prasmium  pudicituB,  cannot  be  proved  as  a  debt,  should  the 
obligor  necome  bankrupt  Giffuan  v.  Jjocke,  9  Ves.  614 ;  Ex  parte  Ward,  cited 
15  Ves.  290 ;  T\arfur  v.  Vaughan,  2  Wils.  340.  A  provision,  freely  made,  on 
account  of  past  cohabitation,  may  be  good,  although  the  woman  was  or  abandoned 
character  before  her  connection  with  the  settlor.  HXLl  v.  Spenct,  AmbL  643 ; 
Atkxna  v.  Farrer,  1  Atk.  287.  Fraud,  of  course,  on  her  part,  would  taint  the  trans- 
action, and  the  circumstances  must  determine  its  validity,  ffhaley  v.  Mnion,  1 
Vem.  484 ;  Bainham  v.  Manning,  2  Vem.  241 ;  Clarke  v.  Periam,  1  Atk.  23a 

vol.  i.  50 ;  and  of  Lord  Loughborough  in  this  case ;  and  the  Court  of  Exchequer, 
in  Orauv.  Matthias,  post,  v.  286. 

(1)  Ex  parte  Paxton,  post,  vol  xvi.  2S9. 

(2)  Gray  v.  Matthias,  post,  voL  ▼.  28a 
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SEAGRAVE  t^.  EDWARDS. 

[1797,  Mat  19.] 

Where  there  is  only  one  Defendant,  after  all  the  process  of  contempt  for  want  of 
an  answer  the  bill  may  be  ordered  to  be  taken  jtto  etn^puao  upon  motion,  (a) 

The  bill  was  filed  by  residuary  legatees  against  the  surviving  ex- 
ecutrix for  an  account.  An  appearance  was  entered  for  the  De- 
fendant under  the  statute  (1)  :  but  she  stood  out  all  process  of 
contempt  for  want  of  an  answer ;  and  being  brought  up  in  custody, 
Mr.  CuUen  for  the  Plaintiffs  moved,  that  the  biU  might  be  taken 
pro  confesso. 

The  Solicitor  General  [Sir  John  Mitford]  stated  the  practice  to 
be,  that  where  there  is  only  one  Defendant,  the  bill  may  be  ordered 
to  be  taken  pro  confesso  upon  motion :  but  if  there  are  more  De- 
fendants, the  cause  must  be  set  down. 

There  being  no  other  Defendant  in  this  case,  it  was  ordered,  that 
the  bill  should  be  taken  pro  confesso. 

J.  For  the  general  rules  as  to  taking  a  bill  pro  confesso,  see  the  notes  to  Hu 
Momey  General  v.  Young,  3  V.  209. 

2.  It  should  be  observed  that,  although  a  cause  must,  according  to  the  existing 
practice,  (but  for  the  alteration  of  which  a  bill  is  now  (1827)  pending  in  parliament,) 
be  set  douon,  before  it  can  be  taken  pro  ctntfesso,  where  there  are  more  defendants 
than  one ;  yet,  such  cause  may  be  advanced  to  the  head  of  the  paper,  on  motion; 
Hcffi  V.  Ashton,  1  Mad.  175 ;  for  it  is  in  the  discretion  of  the  Court  to  direct  any 
cause  to  be  advanced,  on  sufficient  allegation,  and  when  that  measure  appears 
necessary  in  order  to  do  complete  iustice.  ^hylt  v.  Livescof,  1  Meriv.  382. 
Where  there  is  only  one  defendant,  the  rule  laid  down  in  the  principal  case,  of 
allowing  the  bill  to  be  taken  pro  confess  on  motion,  was  recognized  in  Lewis  v. 
MxrOt,  2  Sim.  &  Stu.  fOO. 


[*  373]  MATHER,  Ex  parte. 

[1797,  Mat  20.] 

B1LI4  indorsed  to  a  broker  in  consideration  of  money  paid  by  him  in  effecting 
insurances ;  one  of  which  was  illegal :  the  acceptor  becoming  bankrupt,  the 
petition  of  the  indorsee  to  prove  was  dismissed  as  to  what  arose  upon  the 
illegal  insurance ;  and,  the  bankrupty  being  some  years  ago,  an  inquiry  was 
directed  as  to  the  rest  (h) 

A.  employed  by  B.  to  buy  smuggled  goods  payis  for  them,  and  they  come  to  the 
hands  of  B. :  B.  shall  not  pay  for  them,  [p.  373.] 

Chippendale  employed  Mather,  a  broker,  to  effect  an  insurance 
upon  a  voyage  from  Ostend  to  the  East  Indies,  which  was  illegal ; 

(a)  When  Bills  shall  be  taken  pro  confesso,  see,  ante,  p.  209,  Momey  General 
V.  Young ;  Comes  v.  FuJier,  1  Johns.  Ch.  8 ;  Boudinot  v.  Summes,  Wimace,  139. 
(1)  5  Geo.  XL  c.  25. 
(&)  See  Stoiy,  BUls,  §  186. 

VOL.  III.  24* 


1797.]  MATHSR,  EX  PARTE.  373 

and  in  consideration  of  the  money  laid  out  by  Mather  in  effecting 
that  insurance,  and  also  a  valid  insurance  for  life,  Chippendale  in- 
dorsed to  Mather  a  bill  of  exchange  drawn  by  Chippendale  and 
payable  to  his  order.  This  bill  was  accepted  by  James,  who  after- 
wards in  1791  became  a  bankrupt.  The » petition  was  presented  by 
Mather,  praying,  that  he  might  be  admitted  to  prove  under  the 
commission. 

Mr.  Piggott  and  Mr.  King,  for  the  petition,  insisted  that  the  con- 
sideration was  good  as  between  the  drawer  and  the  indorsee  ;  and 
there  could  be  no  objection,  because  between  the  drawer  and  some 
person  not  appearing  on  the  bill  there  had  been  illegal  transactions. 
They  cited  Faikney  v.  Reynous,  4  Burr.  2069,  and  Petrie  v.  Han- 
nay,  3  Term  Rep.  B.  R.  418.  They  contended,  that  at  least  the 
petitioner  had  a  right  to  prove  so  much  as  related  to  the  insurance 
for  lives. 

Attorney  General  [Sir  John  Scott]  and  Solicitor  General  [Sir  Join 
SCtford],  for  the  Assignees.  The  question  is,  whether  the  policy  of 
the  law  does  not  require,  that  Courts  of  Justice  should  not  assist 
such  transactions  as  this.  The  consideration  being  void  is  void  as 
to  all  the  parties  to  it  Lord  Thurlow  certainly  disapproved  those 
cases.  If  this  bill  is  to  be  paid,  there  is  no  law  against  such  trans- 
actions.    If  the  bill  is  bad  at  all,  it  must  be  bad  altogether. 

Lord  Chancellor  [Loughborough].  I  am  perfectly  aware  of 
both  the  cases  cited  :  but  I  cannot  perfectly  accede  to  them.  What 
is  called  a  consent  in  these  cases  is  a  confederacy  to  break  a  positive 
law.  I  have  often  had  occasion  to  think  of  these  cases  upon  lot- 
tery insurances,  &c. ;  and  it  never  occurred  to  me  to  be  possible  to 
state  a  distinction  between  them  and  a  case  repeatedly  adjudged :  if 
a  man  is  employed  to  buy  smuggled  goods ;  if  he  paid  for  the  goods 
and  the  goods  come  to  the  hands  of  the  person,  who  employed  him, 
that  person  shall  not  pay  for  the  goods.  But  as  to  the  insurance  for 
lives,  he  may  divide  the  debt.  The  equity  is,  that  where 
the  *  consideration  consists  of  two  parts,  one  bad,  the  [*374] 
other  good,  the  bill  should  stand  as  to  what  is  good. 

For  the  Assignees.  The  bankruptcy  happened  in  1791  ;  and 
they  come  in  1797.  It  does  not  appear,  whether  it  was  not  a  gam- 
bling policy. 

Lord  Chancellor.  Very  possible.  The  only  order  I  should 
have  thought  of  making  would  have  been  to  dismiss  so  much  of  the 
petition  as  arises  upon  the  insurance  as  to  the  Ostend  voyage,  and 
to  inquire  into  the  transaction  as  to  the  insurance  for  lives. 

It  was  so  ordered  (1).  

See,  ante,  the  notes  to  Brandon  v.  Johnson,  2  V.  517,  with  respect  to  demands 
arising  out  of  illegal  transactions. 

(1)  Vamfyck  v.  HeweU,  1  East,  9a  See  post,  Watts  v.  Brooks,  612,  over-ruled 
as  to  the  latter  point:  Thomson  v.  Thomson,  vol.  vii.  470 ;  KnowUs  v.  Houghton, 
xi.  168;  Ex  parU  Bulmer,  xiiL  313, 545;  xv.  469;  Ottky  v.  Brotmie,  1  &11  & 
Beat  360. 
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V.  SavtUe,  cited  1  Ves.  548  ;  Amb.  371.  Oxendon  v.  Lord  Comp- 
ton,  ante,  Vol.  IL  69. 

Mr.  Mansfield,  for  the  Defendant  William  Powlett  Orde  Powlett. 
This  is  not  like  any  decided  case.  The  person  entitled  must  be  by 
analogy  to  the  rules  of  law  a  person  having  a  complete  estate  of  in- 
heritance. The  first  son  of  Mrs  Orde,  who  was  not  bom  till  after 
the  severance,  and  who  lived  only  five  days,  never  had  any  right  to 
the  estate,  of  which  the  timber  was  part.  His  estate  was  liable 
to  be  devested  by  the  birth  of  a  son  of  the  Duke ;  it  is 
[*  377]  *  impossible  therefore  to  consider  him  as  having  any  vest- 
ed right.  Lord  Thurlow  thought  the  claim  on  his  part 
utterly  impossible.  When  the  Court  interposes  in  such  a  case  to 
preserve  the  money,  what  can  be  done  but  to  give  it  to  the  person 
having  the  first  vested  estate  of  inheritance ;  to  whom  the  timber 
would  belong,  if  it  was  felled  by  any  one  ?  If  the  timber  was  now 
upon  the  estate,  it  would  belong  to  this  Defendant.  As  to  the  other 
claim,  the  money  is  to  be  considered  just  as  the  timber ;  the  tenant 
for  life  therefore  is  not  at  all  concerned ;  and  cannot  have  any  ben- 
efit from  the  interest.  The  money  cannot  be  considered  as  real  es- 
tate, or  to  be  laid  out  in  land ;  for  then  it  must  be  applicable  to  all 
the  uses  of  the  settlement ;  and  might  go  to  the  Duke ;  but  the 
Court  would  never  suffer  him  to  be  benefited  by  his  wrongful  act. 

Mr.  Alexander,  for  the  Duchess  of  Bolton,  said,  he  was  not  in- 
structed to  press  her  claim. 

Lord  Chancellor  [Loughborough].  The  only  scintilla  of  right, 
she  has  as  representing  the  Duke,  would  be  to  take  this  after  all  the 
uses  of  the  settlement  are  exhausted  ;  supposing  it  is  to  be  laid  out 
upon  those  uses. 

I  should  like  to  know,  whether  there  is  any  account  of  that  case 
of  Saville  v.  SavUle  (1)  :  but  independent  of  that,  I  think  it  impos- 
sible for  the  Court  to  decree  it  to  belong  to  any  person,  who  could 
not  by  possibility  have  a  legal  title.  In  Whitfield  v.  Betrit  the 
Court  held  it  a  mere  casualty ;  and  that  there  was  no  equity  to  take 
it  from  the  person,  who  had  a  legal  title  and  could  have  brought  an 
action  of  trover.  When  this  timber  was  cut,  no  doubt,  at  kw  the 
Duke  would  have  taken,  being  the  first  owner  of  the  inheritance  ; 
but  the  Court  very  properly  held,  that  he  should  not  by  a  fraud  up- 
on the  settlement,  which  made  him  tenant  for  life,  gain  that  advan- 
tage to  himself  in  his  reversion  in  fee.  Considering  it  as  a  wrong 
upon  the  settlement,  the  consequence  is,  that  part  of  the  property, 
which  by  the  fraud  is  taken  from  the  settlement,  ought  to  be  restored 
to  the  settlement.  The  consequence  is,  that  will  carry  it  through- 
out to  all  the  uses.  It  is  to  be  considered  as  realty ;  Mrs.  Powlett 
therefore  will  be  entitled  to  an  estate  for  life :  the  children  to  estates 
in  tail  male :  and  I  cannot  help  the  consequence  of  the  reversion  in 

r*  S781     '^^  &^*"S  ^^  ^^^  Duke. 

I         i         *  Mr.  Dickens  refers  me  to  a  case  in  point ;  TuUet  v. 

(1)  See  2  A^  458.    It  does  not  appear  there,  that  the  timber  was  wroDgililly  cat 
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TiUkt  (1)  :  the  mother  claimed  as  one  of  the  representatives  of  the 
infant ;  Sir  Thomas  Clarke  decided^  that  she  was  not  entitled  under 
her  own  wrongful  act :  but  he  directed  it  to  be  laid  out  to  the  uses 
of  the  ^ttlement. 

The  money  was  directed  to  be  laid  out  in  land  to  be  settled  ac- 
cordingly. 

The  Solicitor  Geiural  [Sir  John  li/Rtford]  mentioned  TuUy  v. 
TuUy ;  where  the  same  thing  was  done  by  Sir  Thomas  Sewell. 
Trustees  empowered  to  cut  timber  to  pay  debts  cut  a  great  deal 
more  than  was  necessary.  Sir  Thomas  Sewell  said,  it  was  an  abuse 
of  trust ;  that  no  person  ought  to  take  advantage  of  it^  and  it  should 
go  according  to  the  settlement  of  the  estate  (2). 

As  to  the  disposal  of  the  produce  of  timber  tortiously  felled,  see,  cmU^  notes  2 
and  3  to  Ziee  V.  JMon^  1  V.  78,  and  notes  3,  4,  5  and  6  to  PigoU  v.  BvUockj  1  V. 
749. 


WILLS  V.  STRADLING. 

[1797,  Mat  24.] 

Bill  by  the  tenant  of  a  farm  for  a  specific  performance  of  a  parol  agreement  for  a 
new  lease,  stating  improvements  made  at  a  considerable  expense  and  contina- 
ance  of  possession  after  the  expiration  of  the  old  lease  and  payment  of  an 
increased  rent  under  the  agreement:  plea  of  the  Statute  of  Frauds  ordered  to 
stand  for  an  answer,  with  hberty  to  except  (a) 

The  bill  stated  the  following  case : 

The  Plaintiff  was  lessee  of  a  farm  for  seven  years  at  the  rent  of 
34Z.  a  year  under  the  Defendant,  the  widow  of  the  lessor ;  under 
whose  will  she  is  entitled  to  the  premises  during  her  widowhood. 
The  lease  being  to  expire  in  1794,  the  Plaintiff  in  June,  1793,  being 


SI 


Amb.370;  1  Dick.  322. 
)  Potty  DdapoU  V.  Dtiapott,  voL  xvii.  150;    fVkkham  v.  JVidcham^  xix,  419  ; 
Coop.2da 

(a)  As  to  the  enforcement  of  specific  performance  in  cases  of  partrperformance, 
2  Story,  £q.  Jur.  §  759  -  768.  It  is  essential  that  acts  of  part-performance  should 
clearly  a]^)ear  to  be  done  solely  with  a  view  to  the  agreement  being  performed. 
For,  if  they  are  acts,  which  might  have  been  done  wi£  other  views,  they  will  not 
take  the  case  out  of  the  statute,  since  they  cannot  properly  be  said  to  be  done  by 
way  of  part-perfonnance  of  the  agreement  Ibid,  §  7& ;  PhiUtps  v.  Thompson,  1 
Johns.  Ch.  149 ;  Parkhunt  v.  Van  CortUrndt,  1  Johns.  Ch.  28a  If  the  possession 
be  delivered  and  obtained  solely  under  the  contract;  or  if,  in  case  of  a  tenancy, 
the  nature  of  the  holding  be  different  from  the  original  tenancy,  as  by  the  pav- 
ment  of  a  higher  rent,  or  by  other  unequivocal  circumstances,  refemble  solely 
and  exclusively  to  the  contract;  there,  the  possession  may  take  the  case  out  of 
the  statutp.  Especially  will  it  be  held  to  do  so,  where  the  party,  let  into  posses- 
sion, has  expended  money  in  building,  or  repairs,  or  other  improvementR ;  for, 
under  such  circumstances,  if  the  parol  contract  were  to  be  deemed  a  nullity,  he 
would  be  liable  to  be  treated  as  a  trespasser;  and  the  expenditures  would  not 
only  operate  to  his  prejudice,  but  be  the  direct  result  of  a  fraud  practised  upon 
him.    2  Story,  §  763,  and  English  cases  cited. 
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desirous  of  making  some  improvements  upoii  the  premises,  which 
would  be  attended  with  a  very  considerable  expense,  applied  for  a 
new  lease  for  the  term  of  14  years.  The  Defendant  agreed  to  grant 
a  lease  for  the  said  term,  if  she  should  so  long  live  and  continue  a 
widow,  at  the  rent  of  36/.  a  year  ;  and  immediately  or  very  shortly 
after  the  agreement  the  Plaintiff  upon  the  faith  of  the  agreement  and 
in  confidence,  that  he  should  enjoy  for  the  14  years  under  the  agree- 
ment, began  to  make  improvements,  and  hath  laid  out  a  great  deal 
of  money  upon  the  premises.  The.  Plaintiff  continued  in  possession 
after  the  expiration  of  the  former  lease ;  and  paid  the  incr^sed  rent ; 
for  which  the  Defendant  gave  him  receipts. 

The  bill  prayed  a  specific  performance  of  the  agreement. 

The  Defendant  pleaded  the  Statute  of  Frauds,  with  an  averment, 
that  there  was  no  agreement  in  writing. 

Mr.  Romilly,  for  the  Plaintiff.  All  the  circumstances  of  part  per- 
formance, upon  which  cases  have  been  taken  out  of  the 
[*  379]  Statute,  concur  *  in  this  case.  As  to  payment  of  money, 
3  Atk.  4.  In  Stewart  v.  Denton  (1)  there  was  only, 
delivery  of  possession.  In  Floyd  v.  Bucklandy  2  Freem.  268,  there 
was  only  a  wall  built.  The  question  is,  whether  the  Plaintiff  has 
put  himself  to  a  considerable  expense. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Short,,  for  the  De- 
fendant. As  to  the  delivery  of  possession,  it  must  be  from  a  person, 
who  is  in  possession :  a  mere  continuance  of  possession  in  a  tenant 
will  not  do.  Notwithstanding  what  is  said  in  3  Atk.  4,  simple  pay- 
ment of  money  is  no  part  performance  ;  Charlewood  v.  771c  Duke 
of  Bedford,  1  Atk.  497.  The  Statute  has  made  the  distinction  be- 
tween goods  and  land.  As  to  money  laid  out  in  faith  of  the  agree- 
ment, there  is  no  ground,  as  it  is  here  stated.  It  is  no  part  of  the 
contract  between  the  parties,  that  money  should  be  laid  out ;  and 
therefore  is  no  evidence  of  the  existence  of  a  contract.  This  is  not 
the  case  of  a  house  taken  upon  a  building  or  repairing  lease.  The 
bill  does  not  aver,  that  it  was  laid  out  with  the  privity  of  the  De- 
fendant. The  act  stated  as  a  part  performance  must  be  an  unequivo- 
cal act,  consistent  only  with  the  existence  of  that  agreement  stated 
.  in  the  bill.  The  extent  of  the  improvements,  the  proportion,  they 
bear  to  the  value  of  the  estate,  &c.  are  not  stated.  This  is  not 
averred  to  be  in  pursuance  of  the  contract  or  in  part  performance  of 
it.  If  these  cases  are  looked  at,  there  is  not  a  single  case,  where  it 
was  not  an  essential  part,  that  possession  should  be  delivered  in  pur- 
suance of  the  contract ;  nor  any  authority,  that  a  mere  holding  over 
and  money  laid  out  without  any  contract  stated,  that  certain  things 
should  be  done  for  improvement  of  the  premises,  will  take  it  out  of 
the  Statute.  The  payment  of  the  increased  rent  stands  exactly  upon 
the  same  footing  as  payment  of  money  upon  the  sale  of  an  estate  ; 
and  amounts  to  nothing.  If  payment  of  an  increased  rent  and 
money  expended  at  the  option  of  Uie  tenant  would  do,  how  could  a 


(1)  1  Fonb.  Tr.  Eq.  175. 
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landlord  advancing  the  rent  be  safe  from  the  mischief,  the  Statute 
intended  to  prevent?  It  would  be  very  dangerous  to  admit  evidence 
of  conversations  upon  the  single  circumstance  of  payment  of  an  in- 
creased rent ;  which  is  an  equivocal  act.  The  act  ought  to  be 
unequivocal:  from  which  the  Court  might  see  unquestionably  an 
agreement,  that  would  not  be  good  under  the  Statute  ;  and  that  the 
act  was  done  in  pursuance  of  that  agreement ;  which  makes  it  un- 
conscientious to  insist  upon  the  Statute.  In  Charlewood  v. 
The  *  Dvke  of  Bedford  a  great  variety  of  things  was  done ;  [*  380] 
and  there  was  even  a  sort  of  memorandum.  The  acts 
were  equivocal.  It  was  possible  the  contract  might  have  been  with 
Rich,  not  with  the  Duke.  The  improvements,  might  have  been  for 
his  own  accommodation.  It  was  an  essential  part  of  that  case,  that 
the  Defendant  insisted,  the  steward  had  no  right  to  enter  into  the 
agreement.  I  do  not  say,  it  was  finally  determined  upon  the  incom- 
petency of  the  circumstances  to  take  it  out  of  the  statute.  Nothing 
can  be  more  vague  than  the  allegation  in  this  bill,  that  the  Plaintiff 
began  to  make  improvements,  and  hath  laid  out  a  considerable  sum 
of  money.  The  plea  is  proper  without  an  answer :  Cottington  v. 
Fletcher,  2  Atk.  155;  HoUis  v.  Whiteing,  1  Vern.  151 :  the  latter 
part  of  that  case  was  over-ruled  in  JVhitchurch  v.  Bevis,  2  Bro.  C. 
C.  564,  565.  Whaley  v.  Bagenal,  6  Bro.  P.  C.  45,  is  much  stronger 
than  this.  Lord  Thurlow,  2  Bro.  C.  C.  567,  expresses  himself  very 
strongly  as  to  that  case ;  saying,  it  has  fixed  the  rule  upon  a  basis 
of  authority  a  great  deal  too  strong  to  be  overturned  or  answered. 

Reply.  The  Statute  has  certainly  been  over-ruled  in  many  cases : 
but  it  is  still  more  dangerous  to  over-rule  those  rules,  that  are  now 
become  as  sacred  and  as  well  known  as  the  Statute  itself.  The 
question  now  is,  whether  the  Plaintiff  is  entitled,  not  to  a  specific 
performance,  but  to  any  answer  from  the  Defendant.  The  question, 
whether  it  ought  to  be  averred,  that  there  was  no  such  performance 
as  is  alleged  in  the  bill,  because  it  would  over-rule  the  other  part, 
was  very  much  discussed  in  Whiibread  v.  BrocJchursty  1  Bro.  C.  C. 
404,  and  JVhitchurch  v.  Bevh :  but  the  only  question  there  was, 
whether  it  did  not  from  that  circumstance  become  impossible  to 
plead  the  Statute,  when  the  bill  alleged  part  performance :  and  I 
believe,  in  the  result  Lord  Thurlow  thought,  there  might  be  such  a 
plea.  It  has  been  decided,  that  payment  of  part  of  the  purchase- 
money  is  not  a  part  performance :  other  cases  have  held,  that  it  is : 
but  that  payment  of  the  whole  purchase-money  is  not  a  part  per- 
formance, was  never  decided  ;  and  there  is  Lord  Hardwicke's  dictum^ 
that  it  is.  In  Charlewood  v.  The  Duke  of  Bedford  the  Plaintiff 
continued  in  possession  exactly  as  he  held  before ;  and  there  the 
plea  was  ordered  to  stand  for  an  answer :  which  is  all  this  Plaintiff 
desires.  But  this  Plaintiff  could  not  hold  under  the  former  lease  ; 
the  payment  of  a  new  rent  shows  decisively  some  agreement.  It 
is  incumbent  on  the  Defendant  to  say,  what  that  agreement  was. 
Hollis  V.  Wliiteing  is  not  a  decision ;  for  in  1  Vern.  159,  it  went 
to  law :   but  it  has  been  over-ruled  in  many  cases.     In   Whiihread 
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y.BrocJchurst  it  was  pressed  upon  Lord  Thurlow  in  the  strongest 
manner:  who  says  1  Bro.  C.  C.  417,  that  an  agreement  partly 
executed  has  been  considered  as  out  of  the  statute ;  that  he 
always  thought,  the  Court  considered  it  as  fraudulent  to  make 
the  contract,  and  lead  on  the  other  party  to  lay  out  his  money  in 
the  melioration  of  the  estate,  and  then  withdraw  from  the  perform- 
ance of  the  contract ;  and  whether  the  money  is  well  or  ill  laid  out 
is  indifferent:  the  fraud  is  the  same.  It  was  never  held  necessary 
to  aver,  that  it  was  part  of  the  agreement,  that  the  money  should  be 
laid  out,  or  that  it  was  with  the  privity  of  the  Defendant.  In  Who- 
ley  V.  Bagenal  there  was  no  part  performance.  I  rely  upon  the  fact 
of  payment  of  the  increased  rent ;  which  is  evidence  of  some  agree- 
ment ;  also  upon  the  improvements  and  money  laid  out.  That  it 
was  part  of  the  agreement  is  not  material,  if  it  turns  upon  fraud. 

Lord  Chancellor  [Loughborough].  In  Whaley  v.  Bagenal, 
there  were  a  vast  many  circumstances  of  conduct  and  behavior 
upon  the  supposition  of  an  agreement :  but  none  that  amounted  to 
part  performance.  One  strong  circumstance  was,  the  vendor  setting 
up  that  purchase,  which  he  afterwards  denied,  as  a  defence  against 
an  Elegit. 

Though  in  general  I  feel  a  very  strong  inclination  to  support  the 
Statute  of  Frauds  and  to  give  the  party  the  benefit  of  it  by  way 
of  plea,  I  think,  I  must  in  this  case  call  upon  the  Defendant  to  make 
an  answer  to  one  part  of  the  bill.  Three  grounds  are  stated ;  pos- 
session by  the  Plaintiff*;  which  he  refers  to  the  agreement:  pay- 
ment of  an  increased  rent :  which  he  also  refers  to  the  agreement : 
and  the  circumstance  stated  of  considerable  sums  of  money  having 
been  laid  upon  the  improvement  of  the  farm.  As  to  the  first 
ground^  the  possession,  in  the  case  of  a  tenant,  who  of  course  con- 
tinues in  possession,  unless  he  has  notice  to  quit,  the  mere  fact  pf 
his  continuance  in  possession  (which  is  all  the  plea  can  admit,  for 
qtJLo  animo  he  continued  in  possession  knot  a  subject  of  admission,) 
would  not  weigh  (1).  The  delivefy  of  possession  by  a  person  hav- 
ing possession  to  the  person  claiming  under  the  agreement  is  a 
strong  and  marked  circumstance :  but  the  mere  holding  over  by  the 
tenant,  which  he  will  do  of  course,  if  he  has  no  notice  to 
[*  382]  *  quit,  would  not  of  itself  take  the  case  out  of  the  statute 
or  even  call  for  an  answer.  As  to  the  money  laid  out  I 
feel  the  distinction  pressed  by  the  Solicitor  General  very  strongly ; 
that  if  it  was  part  of  the  contract,  that  money  shall  be  laid  out,  and 
it  is  one  of  the  considerations  for  granting  the  lease  (the  laying  out 
which  must  be  then  with  the  privity  of  the  landlord)  it  is  very 
strong  to  take  it  out  of  the  statute.  But  the  circumstance,  which  I 
think  distinguishes  this  case,  is  the  payment  of  the  additional  rent. 
Payment  of  additional  rent  per  se  is  an  equivocal  circumstance,  it  is 
true.  It  may  be,  that  he  shall  hold  over  from  year  to  year,  the 
lease  being  expired.     There  may  be  other  inducements.     But  how 

(1)  1  Ball  &  Beat  282;  Frame  v.  Dawson,  poH,  vol.  xiv.  386. 
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Stands  the  averment  upon  this  plea  ?  It  is,  that  the  landlord  ac^ 
cepted  the  additional  rent  upon  the  foot  of  the  agreement.  Then 
the  acceptance  upon  the  ground  of  the  agreement,  which  is  the 
averment  upon  this  plea,  is  not  equivocal  at  all.  It  is  incumbent 
upon  the  Defendant  to  say,  whether  it  was  merely  accepted  upon 
a  holding  from  year  to  year,  or  any  other  ground.  How  would  it 
stand  at  law  ?  Suppose  this  averment  was  proved  by  parol  evi- 
dence :  it  would  be  a  good  lease  for  three  years,  and  woidd  defend 
the  tenant  against  an  ejectment  brought  within  the  three  first  years. 
Charlewoody.  The  DiAe  ofBedfardy  which  finally  turned  upon  the 
want  of  authority  in  the  steward,  is  an  authority,  upon  which  under 
the  circumstances  alleged  in  this  bill  the  benefit  of  thck  plea  ought 
to  be  saved  to  the  hearing.  Let  the  plea  stand  for  an  answer,  with 
liberty  to  except. 

As  to  the  danger  mentioned  by  the  Solicitor  General,  and  which 
I  a  little  anticipated,  if  the  Defendant  admits  the  agreement,  as 
stated  in  the  bill,  there  can  be  no  danger ;  if  he  does  not  admit  the 
agreement,  as  stated,  it  will  come  to  be  a  very  material  question, 
whether  I  should  permit  that  agreement  to  be  substantiated  by  any 
parol  evidence  (1).  

1.  Nothing  is  to  be  considered  as  part  performance  of  a  contract  respecting 
lands,  which  does  not  put  the  party  seeking  a  specific  execution  into  a  situation 
which  would  render  it  fraudulent  in  the  other  jparty  to  refuse  to  perfonn  the  agree- 
ment Clinan  v.  CooJfc,  1  Sch.  &  Lef.  41;  &Reilaf  v.  Thompton,  2  Cox,  273. 
For  instance,  when  a  man  is  admitted  into  possession,  he  is  made  a  trespasser, 
and  is  liable  to  answer  as  such,  if  his  possession  be  not  referred  to  the  agreement. 
Savage  v.  Camm^  1  Ball  &.  Beat  282 ;  Grtgory  v.  MtgheU,  18  Yes.  2d3.  With 
respect  to  a  tenant  already  in  possession,  the  fact  of  his  continuing  in  possession 
amounts,  indeed,  to  nothing ;  but  where  a  person,  not  previously  in  possession, 
makes  an  afpeetnent  with  the  owner  of  an  estate,  and  enters  into  possession,  such 
possession  is  always  to  be  held  a  part  performance ;  because  it  is  an  act  unequiv- 
ocally referring  to  the  contract  Morphdt  v.  Jone»^  1  Swanst  181 ;  BudcmaiUr 
V.  Hamp,  13  Yes.  474;  and  see  the  latter  part  of  note  2  to  Sdhy  v.  ^IMotiy  3  Y. 
339.  On  the  other  hand,  mere  payment  of  money  is  not  held  to  be  a  part  per- 
formance, entitling  the  party  to  a  specific  execution  of  a  contract ;  for  the  money 
may  be  repaid,  with  interest ;  and  then  the  parties  will  be  restored  to  their  for- 
mer situation.    Clinan  v.  Cook,  ubi  svpra ;  Irame  v.  Dmeson^  14  Yes.  388. 

2.  As  to  the  admissibility  of  parol  evidence,  to  substantiate  an  agreement 
respecting  lands,  or  to  repel  a  demand  for  specific  performance  of  such  agreement, 
see  the  note  to  Pym  v.  Blackhiamj  3  Y.  34,  and  the  farther  references  there  given. 

(1)  See  Pym  v.  Bladcbum^  ante,  34,  and  the  note  in  pages,  38, 39,  40. 
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HORSEPOOL  V.  WATSON. 

[1797,  May  24.] 

Devise  to  A.  and  his  wife  for  life ;  and  after  the  death  of  the  survivor  upon  trust 
to  sell  and  apply  the  produce  to  and  among  all  and  eveiy  the  issue,  child  or 
children  of  A.  by  his  said  wife  and  their  representatives  equally :  the  fund  be- 
longs to  the  children  surviving  the  testator:  but  the  issue  of  a  daughter,  who 
died  in  the  life  of  A.  are  entitled  as  representatives  against  the  claim  of  their 
father  as  administrator,  (a) 

Charlotte  Stanhope  devised  estates,  of  which  she  was  seised  in 
fee-simple,  to  James  Horsepool ;  to  hold  to  the  said  James  Horsie- 
pool  and  Mary,  his  wife,  for  their  lives  and  the  life  of  the  survivor ; 
and  after  the  decease  of  the  survivor  she  devised  the  said  premises 
to  Hugh  Harding  and  John  Watson  and  their  heirs  upon  trust  to 
sell  and  apply  the  money  arising  from  the  sale  unto  and  amongst  all 
and  every  the  issue  child  or  children  male  or  female  of  the  body  of 
the  said  James  Horsepool  by  the  said  Mary  his  wife  and  their  rep- 
resentatives equally  share  and  share  alike. 

The  bill  was  filed  after  the  death  of  James  and  Mary  Horsepool 
by  their  surviving  children,  and  by  Richard  Joynes,  administrator  of 
his  wife  Elizabeth,  one  of  the  children  of  James  and  Mary  Horse- 
pool, who  survived  the  testatrix  and  Mary  Horsepool,  but  died  in 
the  life  of  James  Horsepool. 

The  cause  coming  on  for  farther  directions,  the  question  was  upon 
the  claims  of  the  Plaintiff  Richard  Joynes,  and  of  his  children  and 
other  grand-children  of  James  and  Mary  Horsepool,  Defendants. 

Mr.  Mansfield,  for  the  Plaintiffs,  contended,  that  the  objects  were 
children  living  at  the  death  of  the  testatrix  and  the  representatives 
of  such  as  might  die  in  the  life  of  the  tenant  for  life. 

Solicitor  General  [Sir  John  Scoit],  Mr.  AUxandtr^  and  Mr.  Siition^ 
for  the  grand-children.  The  grand-children  claim  under  the  word 
"  issue."  The  testatrix  uses  the  words  "  their  representatives  "  as 
explanatory  of  "  issue "  as  well  as  of  "  child  or  children."  The 
word  "representatives"  is  used  in  the  Statute  of  Distributions. 
The  children  represent  and  stand  in  the  place  of  their  parents : 
Bridge  v.  Abbot,  3  Bro.  C.  C.  224.  It  cannot  mean  administrators ; 
for  they  are  not  issife.  The  testatrix  adverted  to  the  possibility  of 
there  being  only  one  child.  "  Heirs  "  and  such  words  are  to  effec- 
tuate the  intention  held  to  apply  to  what  strictly  they  are  not  appli- 
cable to. 
[*384]  *Lord  Chancellor  [Loughborough].  If  the  testatrix 
had  used  "  issue  "  in  the  common  sense,  all  the  issue  of 
Horsepool  and  his  wife  would  have  been  entitled  (I).  She  has  de- 
fined the  issue  that  shall  take :  a  child  or'  children  of  James  and 

(a)  As  to  the  qualification  the  word  "  issue  "  will  receive,  see,  ante,  p.  257  note 
{a)  to  Davenport  v.  Havbury,  Cushman  v.  Newland,  2  Bing.  N.  C.  50 ;  Clay  v. 
Pmnxn^on,  7  Simon,  370;  2  Williams,  Exec.  810,  832. 

(1)  Davenport  v.  Hanhury,  ante,  257 ;  ond  the  note,  260. 
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Mary  Horaepool ;  which  I  should  think  must  be  those  thi^t  would  be 
entitled  to  take  at  the  time  of  her  death.  Then  the  possibility  of 
its  coming  at  a  very  remote  period  occurred ;  and  that  some  of  the 
children  who  might  be  capable  of  taking,  might  die  in  the  life  of 
their  parents  ;  and  then  she  throws  in  the  word  <<  representatives." 
What  I  go  upon  is,  that  I  think  "  issue  "  is  not  an  idle  word :  it 
qualifies  the  word  <<  representatives."  She  explains  what  she  means 
by  the  general  word ;  children  and  their  representatives,  being  issue. 

Ss£,  anUj  notes  1  and  2  to  HodUey  v.  Mmobeyj  1  V.  143,  as  to  the  vajryin|f 
construction  of  the  word  '*  issue,"  when  found  in  a  wilL 


EARL  OF  DARLINGTON  v.  PULTENEY. 
LADY  CAVAN  v.  PULTENEY. 

[1797,  June  3, 19.— Ante,  Vol.  U.  544.] 

Upon  the  hearing  of  these  causes  the  Lord  Chancellor  was  of  opinion,  as  to  the 
form  of  D.'s  bill,  there  was  great  weight  in  the  objection,  that  the  whole  was 
arranged  in  the  former  cause ;  and  if  there  was  any  omission  in  the  decree,  that 
was  not  the  subject  of  an  original  bill :  as  to  the  merits,  that  though  the  assets 
of  A.  would  be  liable  to  the  lessees  upon  eviction,  tlie  benefit  of  putting  a  party 
to  election  does  not  extend  to  a  residuary  legatee;  and  that  neither  D.,  as  a 
disappointed  devisee,  nor  a  fortiori  the  lessees,  could  raise  that  equity  against 
C,  holding  as  tenant  by  the  courtesy  under  the  election,  that  B.  had  made,  to 
take  her  estate  tail  against  the  will  of  A.  The  bill  of  D.  therefore  was  dis- 
missed ;  and  that  of  the  lessees  retained,  in  order  that,  when  they  should  have 
ascertained  their  damages,  they  might  have  satisfaction  from  the  assets  of  A. ; 
part  of  which  had  been  received  under  his  will  by  C.  (a) 

These  causes,  reported  ante.  Vol.  IL  544,  upon  the  motion  for 
an  injunction,  were  argued  upon  the  15th,  16th,  21st  and  22d  of 
November.  The  arguments  upon  the  merits  were  to  the  same  ef- 
fect as  upon  the  former  occasion.  An  objection  of  form  was  made  ; 
that  if  there  was  any  omission  in  the  former  decree,  that  was  not 
the  subject  of  an  original  bill. 

Lord  Chancellor  [Loughborough]  Rafter  stating  the  case).  The 
suggestion  of  Lord  Darlington's  bill  is,  that  General  Pulteney  hav- 
ing by  his  will  disposed  of  all  the  real  property,  he  had,  as  well  from 
Lord  Bath  as  his  grandfather  and  Mr.  Guy,  and  having  by  the  same 
will  given  several  benefits  to  Sir  William  Pulteney,  namely,  the  re- 
version of  the  Bradford  estate,  and  a  moiety  of  the  sum  of  38,136/. 
16«.  Id,  secured  by  mortgage  on  that  estate,  for  life,  with  limitations 
to  his  wife  and  issue  male,  Sir  William  Pulteney  taking  benefits  un- 
der that  will  is  bound  to  confirm  any  act.  General  Pulteney  had 
done ;  (when  I  say  bound,  I  mean  bound  electively,)  or  otherwise 
in  the  alternative,  that  the  Court  will  lay  hold  of  any  interest,  he 

(a)  See,  antty  note  (a)  to  S.C.  2  V.  544. 
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has,  derived  to  him  under  the  will  of  General  Pulteney,  to  make 

satisfaction.  It  is  to  be  remembered,  that  in  1768  a  bill 
[  *385  ]    was  filed  in  this  *  Court  against  Sir  William  Pulteney  and 

Mrs.  Pulteney ;  and  the  question  was  much  agitated.  The 
great  question  in  that  cause  was,  whether  Mrs.  Pulteney  could  make 
an  election.  It  was  contended,  that  she  could  not ;  being  a  married 
woman.  Whether  she  was  bound  to  make  an  election,  or  not,  the 
will  made  by  General  Pulteney  must  be  understood  to  impose  upon 
her  in  nature  of  a  condition  an  obligation  to  conform  to  that  will ; 
or  if  she  did  not,  to  forfeit  all  (1)  the  interest,  she  took  under  it. 
In  the  result  of  that  cause  the  decree  determined,  that  she  was  bound 
to  make  an  election ;  and  an  order  was  made,  that  she  should  make 
her  election.  After  this  decretal  order  it  was  referred  to  the  Mas- 
ter to  inquire,  whether  it  would  be  most  for  her  benefit  to  claim 
under  the  will  of  Sir  William  Pulteney  or  under  the  will  of  General 
Pulteney.  The  report  stated,  that  it  would  be  most  for  her  benefit 
to  take  under  the  will  of  Sir  William  Pulteney.  Then,  instead  of 
taking  an  account  of  all,  she  had  received  from  the  devised  estates, 
which  General  Pulteney  had  a  right  to  devise,  and  an  annual  account 
of  all  she  might  afterwards  receive,  a  proposal  was  made,  that  a 
value  should  be  set  upon  the  whole  of  the  devises  in  her  favor  by 
the  will  of  General  Pulteney,  and  that  she  should  secure  that  value 
in  trust  for  the  uses  of  the  said  will  by  a  charge  upon  the  estates  of 
Sir  William  Pulteney.  The  sum  was  61,000/.  She  elected  there- 
fore to  take  by  her  paramount  title  an  estate-tail ;  and  she  suffered 
a  recovery,  and  disposed  of  that  by  her  will ;  and  having  issue  by 
her,  Sir  William  Pulteney  is  in  as  tenant  by  the  courtesy ;  a  right 
derived  from  the  seisin  of  his  wife. 

Lord  Darlington  contends  in  two  characters :  as  remainder-man 
under  the  will  of  the  devised  estates  ;  and.  also  as  residuary  legatee 
of  the  personal  estate.  It  is  a  little  difficult  to  conceive,  how  as 
residuary  legatee  of  the  personal  estate  he  should  state  himself  to 
be  a  person,  in  whose  favor  this  Court  would  interpose  against  any 
person  claiming  specificially  under  the  will :  for  the  residue  is  only 
what  remains  after  all  the  debts  paid  ;  and  if  a  particular  demand 
of  any  .person  taking  a  benefit  under  the  will  subjects  the  personal 
estate  to  a  debt,  the  cases  have  not  reached  so  far,  as  that  the  bene- 
fit of  putting  a  party  to  election  can  ever  go  to  a  residuary  legatee 
of  the  personal  estate.  In  opposition  to  this  claim  of  Lord  Dar- 
lington it  was  argued,  that  the  whole  matter  was  completely  and 
definitively  arranged  in  the  cause,  that  commenced  in  1768 :  the 

rights  of  all  these  parties,  and  all  the  points,  that  could  be 
[*  386]     raised,  *  were  settled  in  that  cause.     Therefore  it  was 

contended,  that  it  was  not  according  to  the  practice  of  the 
Court  to  permit  an  original  bill  to  be  filed  upon  the  same  matter, 
as  was  put  in  issue  in  that  cause ;  supposing,  a  direction,  that  ought 

(1 )  Whether  the  effect  is  forfeiture  or  compensation,  see  the  note,  on/e,  vol.  L 
523 ;  and  upon  the  doctrine  of  election  generally,  BlcJce  v.  Bunbiayy  anUf  vol.  L 
514,  and  the  note,  527. 
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to  have  been  given  at  that  time,  was  omitted ;  and  I  think,  there  is 
great  weight  in  that  objection.  But  my  opinion  does  not  turn  en- 
tirely upon  that.;  for,  without  going  through  the  whole  course  of  the 
argument,  which  was  very  ingeniously  and  with  great  ability  urged, 
I  had  upon  the  motion  considered  it  with  a  good  deal  of  care  and 
attention ;  and  my  mind  has  been  much  exercised  upon  it ;  and, 
whatever  inclination  I  have  to  support  the  lessees  in  that  possession, 
which  they  ceitainly  took  optima  fide^  yet  I  cannot  find  a  principle, 
upon  which  I  can  support  the  relief  up  to  the  extent  prayed  by  Lord 
Darlington ;  for  this  appears  a  clear  proposition ;  that  when  Mrs. 
Pulteney  made  her  election,  which  the  Court  decreed  she  was  bound 
to  do,  and  the  result  (I  lay  no  stress  upon  the  report  of  the  Master, 
that  it  was  most  for  her  benefit)  was,  that  she  took  under  the  will  of 
Sir  William  Pulteney,  the  estate,  she  so  took,  was  completely  evict- 
ed, and  never  could  revert  to  the  uses  of  the  will  or  be  affected  by 
any  clause  of  that  will.  The  rights  of  all  those  taking  that  estate 
must  be  derived  in  some  degree  from  her  right ;  which  was  an  abso- 
lute right  of  property ;  a  right  to  say,  <^  This  is  my  estate :  it  was  not 
capable  of  being  devised  by  General  Pulteney :  I  repudiate  all  right, 
he  has  given  to  me  by  his  will :  and  take  that  estate  jure  meo^  as 
the  law  gives  it  to  me."  The  consequence  is,  she  may  do  as  she 
pleases ;  and  all  the  rights  incident  to  her  estate  must  be  preserved. 
Her  husband's  estate  is  an  emanation  from  her's.  Upon  the  motion 
I  referred  to  the  expressions  of  Chief  Justice  De  Grey  and  Baron 
Eyre  according  to  the  note,  I  took  ;  and  which  therefore  I  need  not 
now  repeat.  That  estate  was  as  much  blotted  out  of  the  will,  as  if 
the  testator  had  himself  struck  completely  out  of  it  all,  that  regards 
that  estate.  We  have  no  right  to  open  the  will,  or  to  talk  of  what 
General  Pulteney  did  with  r^ard  to  that  estate,  the  moment  an  ab- 
solute owner  says,  <<  it  is  my  estate :  I  have  made  my  election  to 
take  it."  The  only  question  no.w  is,  whether  any  person  asserting  a 
right  under  the  will  of  General  Pulteney  has  a  right  to  interfere 
with  any  act  Sir  William  Pulteney  thinks  fit  to  do,  holding  that 
estate  as  tenant  by  the  courtesy.  Upon  that  ground  I  feel  myself 
obliged  to  dismiss  Lord  Darlington's  bill ;  and  I  think  likewise,  there 
is  great  weight  in  the  objection  urged  for  the  Defendant,  that  tlie 
whole  matter  -was  exhausted  by  that  decree ;  and  upon 
*  the  supposition,  that  any  thing  was  omitted  in  that  de-  [*  387] 
cree,  that  is  not  matter  for  an  original  bill. 

The  lessees  can  raise  no  equity  upon  the  same  ground.  A  forti- 
ori it  applies  more  strongly  to  the  lessees :  but  they  have  a  clear 
right  as  to  one  part  of  the  prayer  of  their  bill :  in  case  of  eviction 
they  may  recover  upon  the  covenant  out  of  the  general  assets  of 
General  Pulteney ;  I  must  therefore  retain  that  bill.  They  would 
have  a  right  to  an  account  of  the  assets ;  the  assets  being  adminis- 
tered in  this  Court.  It  will  be  for  their  own  consideration  what 
course  of  proceeding  to  institute.  The  natural  way  is  to  bring 
actions  upon  the  covenant  for  quiet  enjoyment.  Upon  that  they 
are  undoubtedly  entitled  to  damages.    After  that  recovery,  when 
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the  damages  are  ascertained,  there  will  be  a  ground  to  apply  to  this 
Court  to  make  that  satisfaction  to  them  out  of  the  assets.  I  do  not 
mean  to  order  an  action  to  be  brought 

Dismiss  Lord  Darlington's  bill  entirely  without  costs.  The  other 
bill  I  must  retain  against  all  parties,  dissolving  the  injunction ;  with 
liberty  to  the  lessees  to  bring  such  an  action  as  they  shall  be  advised, 
to  ascertain  their  damages  in  being  evicted  from  the  possession  held 
under  the  leases  made  by  General  Pulteney  (1). 

See,  ante,  the  notes  to  &  C.  2  V.  544 
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LINCOLN. 

[1797,  Jaw.  25, 31 ;  Feb.  1 ;  June  3.] 

Covenant  in  a  raarriagre  settlement  to  settle  leasehold  estates  in  trust  for  such 
persons  and  such  or  the  like  estates,  ends,  intents  and  purposes,  as  far  as  the 
law  would  allow,  as  declared  concerning  real  estates  limited  to  the  first  and 
other  sons  in  tail  male,  with  several  remainders :  the  Court  in  executing  the 
covenant  declared,  that  no  person  should  be  entitled  to  the  absolute  property, 
unless  he  should  attain  twenty-one,  or  die  under  that  age,  leaving  issue  male,  (a) 

Bt  indentures  of  lease  and  release,  dated  the  13th  and  14th  of 
May,  1772,  reciting,  that  in  consideration  of  an  annuity  of  3000Z., 
to  be  paid  to  the  Earl  of  Lincoln  during  the  joint  lives  of  the  Duke 
of  Newcastle  and  the  Duchess  Dowager  of  Newcastle,  and  a  farther 
annuity  of  lOOOZ.  to  be  paid  to  him  after  the  decease  of  the  said 
Duchess  during  the  joint  lives  of  the  Duke  and  the  said  Earl,  and 
in  consideration,  that  the  Duke  had  expended  upwards  of  70,000/. 
in  building  the  mansion  house  at  Clumber,  which  he  had  agreed  to 
settle  in  manner  thereinafter  mentioned  for  the  benefit  of  the  Earl 
of  Lincoln  and  his  issue  male  after  the  decease  of  the  Duke  of  New- 
castle, for  the  residence  and  farther  support  of  the  honor 
[*  388]  •  and  dignity  of  the  family  in  the  descendants  of  the  said 
Duke  and  the  said  Earl  of  Lincoln  inheritable  to  the  duke- 

(1)  Seethe  consequence  of  this  decision,  namely:  The  account  of  the  mesne 
profits  against  the  tenants.    PnUtntif  v.  IVarrtn^  past,  vol.  vi,  73. 

(a)  In  cases  of  marriage  articles,  Courts  of  Equity  will,  from  the  nature  of  the 
instrument,  presume  it  to  be  intended  for  protection  and  support  to  the  interests 
of  the  issue  of  the  marriage,  and  will,  therefore,  direct  the  articles  to  be  executed 
in  strict  settlement,  unless  the  contrary  purpose  clearly  appears.  For  otherwise 
it  would  be  in  the  power  of  the  father  to  defeat  these  purposes,  and  to  appropriate 
the  estate  to  himself.  But  in  executory  trusts  under  wills,  all  the  parties  take 
from  the  mere  bounty  of  the  testator ;  and  there  is  no  presumption,  that  the  testa- 
tor means  one  quantity  of  interest,  rather  than  another,  an  estate  for  life  in  the 
parent,  rather  than  an  estate  tail ;  for  he  has  a  ridit  arbitrarily  to  give,  what  estate 
ne  thinks  fit,  to  the  parent,  or  to  the  issue.  2  Story,  £q.  Jur.  §  984 ;  Jervoise  ▼• 
Duke  qf  J^otihumbaiwdy  1  Jac.  &  WaJL  550. 
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dom  of  Newcastle,  and  in  consideration  of  the  Duke's  having  en- 
gaged to  settle  for  the  like  benefit  of  the  said  Earl  certain  messuages, 
lands  and  hereditaments  in  Aldborough  in  the  county  of  York, 
of  which  he  was  seised  in  fee,  and  also  his  leasehold  manor  and 
lands  of  Newark  in  the  county  of  Nottingham,  holden  by  grant  from 
the  Crown,  for  the  like  benefit  of  the  said  Earl,  as  thereinafter  men- 
tioned, and  for  other  considerations,  the  said  Earl  had  agreed  to  join 
with  the  said  Duke  in  suffering  recoveries  to  bar  the  several  estates 
and  remainders,  in  tail  vested  in  the  said  Earl  and  to  take  effect  on 
the  decease  of  the  Duke,  and  for  settling  the  inheritance  of  the 
premises  therein  particularly  mentioned  in  manner  thereinafter  ex- 
pressed, in  order  to  continue  the  same  in  their  blood  and  family,  the 
said  Duke  and  Earl  did  thereby  grant  and  convey  certain  estates  in 
the  counties  of  Nottingham,  York,  Mifldlesex  and  elsewhere,  unto 
John  Rayner  and  his  heirs,  to  make  him  a  tenant  to  the  Pracipe,  in 
order  that  recoveries  might  be  suffered  thereof,  to  enure,  subject  to 
the  several  annuities  thereby  granted,  to  the  use  of  the  Duke  of 
Newcastle  for  life  without  impeachment  of  waste ;  remainder  to  the 
Earl  of  Lincoln  for  life ;  remainder  to  his  first  and  other  sons  in  tail 
male ;  remainder  to  Lord  Thomas  Pelham  Clinton,  second  son  of 
the  said  Henry  Duke  of  Newcastle  for  life ;  remainder  to  his  first 
and  other  sons  successively  ia  tail  male ;  with  divers  remainders 
over ;  with  a  power  to  the  Duke  of  Newcastle  and  the  Earl  of  Lincoln 
jointly  to  revoke  the  uses  declared  and  to  appoint  new  uses ;  and  with 
a  power  to  the  Duke  of  Newcastle  of  making  leases ;  and  the  Duke  of 
Newcastle  covenanted  to  convey  the  said  manors  and  lands  of  New- 
ark, that  were  granted  by  his  present  Majesty  to  the  said  Duke,  to 
Sir  John  Shelly,  to  hold  the  same  for  the  terms  therein  mentioned 
in  trust  for  the  said  Henry  Duke  of  Newcastle  and  his  assigns  for 
his  life ;  and  after  his  decease  in  trust  for  the  said  Earl  of  Lincoln 
for  the  term  of  his  life ;  and  after  his  decease  in  trust  for  the  first 
and  every  other  son  and  sons  of  the  said  Earl  of  Lincoln  success- 
ively as  far  as  the  law  would  allow. 

By  indentures,  dated  the  19th  and  20th  of  May,  1775,  reciting, 
that  upon  a  treaty  of  marriage  it  had  been  agreed,  that  the  Duke  of 
Newcastle  and  the  Earl  of  Lincoln  should  revoke  the  uses  declared 
by  the  indentures  of  1772  concerning  the  premises  thereby  granted 
and  released,  and  should  limit,  appoint  and  settle,  the 
same  to  the  *uses  after  mentioned  ;  and  that  the  Duke  of  [*389] 
Newcastle  had  not  made  any  grant,  assignment  or  trans- 
fer, of  the  lands  at  Newark  to  Sir  John  Shelly  pursuant  to  the  cov- 
enant in  the  indentures  of  1772,  it  was  agreed;  that  the  said  Duke 
ghould  grant,  assign,  transfer  and  assure,  the  said  manor  of  Newark 
and  other  the  leasehold  premises,  held  of  the  Crown,  in  trust  to  and 
for  the  benefit  of  such  person  and  persons,  and  for  such  intents  and 
purposes,  as  thereinafter  expressed  concerning  the  same ;  and  it  was 
witnessed,  that  the  Duke  of  Newcastle  and  the  Earl  of  Lincoln  did 
thereby  revoke  the  uses  of  the  indentures  of  1772 ;  and  in  consider- 
ation of  an  intended  marriage  between  the  Earl  of  Lincoln  and 
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Lady  Frances  Seymour  Conway  and  otKer  considerations  the  said 
Duke  of  Newcastle  and  Earl  of  Lincoln  did  grant,  release  and  con- 
firm, several  estates  in  the  counties  of  Nottingham,  York,  Middlesex, 
Surrey,  and  Lincoln,  to  trustees  and  their  heirs,  after  the  said  mar- 
riage, subject  to  certain  rent-charges  and  terms  for  years,  to  the  use 
of  the  Duke  of  Newcastle  for  life  without  impeachment  of  waste ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder 
to  trustees  for  1000  years  for  securing  i)ortions  for  daughters  and 
younger  children ;  remainder  to  the  Earl  of  Lincoln  for  Ufe ;  remain- 
der to  the  first  and  other  sons  of  the  said  marriage  successively  in 
tail  male;  rem^iinder  to  Lord  Thomas  Pelham  Clinton,  second  son 
of  the  Duke  of  Newcastle,  for  life  without  impeachment  of  waste; 
remainder  to  his  first  and  other  sons  successively  in  tail  male;  re- 
mainder to  Lord  John  Pelham  Clinton,  third  son  of  the  Duke  of 
Newcastle,  for  life,  and  to  his  first  and  other  sons  successively  in  tail 
male :  remainder  to  the  use  of  the  first  and  other  daughters  of  the 
Earl  of  Lincoln  successively  in  tail ;  with  divers  remainders  over ; 
remainder  to  the  Duke  of  Newcastle  in  fee ;  with  powers  to  sell  or 
exchange;  and  that  the  estates  purchased  or  taken  in  excbetnge 
should  be  settled  to  the  same  uses,  or  as  near  thereto  as  the  deaths 
of  parties  and  other  contingencies  would  admit ;  and  the  said  Henry 
Duke  of  Newcastle  did  farther  covenant  with  the  said  trustees,  that 
he,  his  executors,  administrators  or  assigns,  would  well  and  suffi- 
ciently  transfer  and  assign  to  them  the  said  manoi:  of  Newark  and 
all  the  said  leasehold  premises,  granted  by  his  present  Majesty  to  the 
said  Duke  by  letters  patent  bearing  date  the  7th  of  February,  1761, 
and  all  the  estate  and  interest,  which  the  said  Duke  then  had,  or  should 
have  or  be  entitled  to  in  the  said  leasehold  premises,  to  hold  to  the 
said  trustees,  their  executors,  administrators' and  assigns,  in  trust  fpr 
and  for  the  benefit  of  such  person  and  persons,  and  for  such  or  the  like 
estate  and  estates,  and  for  such  or  the  like  ends,  intents  and 
[*  390]  *  purposes,  as  are  thereinbefore  mentioned  of  and  concern- 
ing the  said  castles,  honors,  manors,  messuages,  laijids,  he- 
reditaments and  premises,  thereinbefore  limited  and  appointed  and 
granted  and  released,  as  aforesaid,  as  far  as  the  law  in  that  case 
would  allow  anid  ^permit ;  and  until  such  transfer  that  the  said  Duke, 
his  executors,  administrators  and  assigns,  would  per^nit  the;r.ents  and 
profits  of  the  said  leasehold  premises  to  be  received  by  such  person 
and  persons  as  should  under  the  limitations  declared  concerning  the 
real  estates  from  time  to  time  be  entitled  to  enjoy  the  same ;  with 
power  to  the  Duke  of  Newcastle  and  the  Earl  of  Lincoln  to  lease 
for  twenty-one  years  at  the  most  improved  rents,  &c. 

The  marriage  took  place.  The  Earl  of  Lincoln  died  in  October, 
1778 ;  leaving  issue  of  the  said  marriage  one  son,  Henry  Pelham 
Clinton,  and  one  daughter,  Catherine  Pelham  Clinton.  The  son 
died  in  September  1779  without  issue,  being  an  infant  of  the  age  of 
nine  months.  Henry  Duke  of  Newcastle  died  in  February  1794  ; 
and  was  succeeded  in  the  title  by  his  only  surviving  son,  Lord  Thomas 
Pelham  Clinton ;  who  died  in  May  1795. 
VOL.  lu  25* 
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The  bill  was  filed  by  Henry  Duke  of  Newcastle,  eldest  son  of 
Thomas  Duke  of  Newcastle,  by  the  Duchess  of  Newcastle  his  mother 
and  next  friend,  among  other  purposes,  to  have  the  settlement  of 
1775,  as  far  as  respects  the  performance  of  the  covenant  to  convey 
the  leasehold  manor  and  premises  at  Newark,  established  and  car- 
ried into  execution ;  and  for  that  purpose  the  bill  prayed,  that  it 
may  be  referred  to  the  Master  to  settle  a  proper  conveyance  ;  and 
that  such  a  clause  may  be  inserted  therein,  as  shall  prevent  the  ab- 
solute vesting  of  the  said  leasehold  property,  until  the  persons  suc- 
cessively entitled  to  the  possession  of  the  same  shall  have  attained 
the  age  of  twenty-one  years  ;  or  that  such  other  conveyance  thereof 
may  be  made,  as  shall  best  give  effect  to  the  intention  of  the  parties 
to  the  said  settlement ;  and  that  the  Defendant  Frances  Countjpss 
of  Lincoln  may  account  for  all  sums  of  money  received  by  her 
in  respect  of  the  rents  and  profits  of  the  said  leasehold  manors 
and  premises  accrued  since  the  death  of  Thomas  Duke  of  New- 
castle. 

The  Defendants  the  Countess  of  Lincoln  and  her  daughter  Lady 
Catherine  Pelham  Clinton  by  their  answers  insisted,  that  upon  the 
death  of  the  Earl  of  Lincoln  in  1778,  his  son  Henry  Pelham  Clin« 
ton  became  entitled  under  the  said  settlement  and  the 
covenant  of  lys  *  grandfather  the  Duke  of  Newcastle  to  [•391] 
have  the  manor  of  Newark  and  the  other  leasehold  prem- 
ise assigned  to  or  in  trust  for  him,  his  executors,  administrators,  and 
assigns,  expectant  on  the  death  of  his  said  grandfather,  absolutely 
and  for  his  and  their  own  use  and  benefit ;  and  that  upon  his  death 
the  Countess  of  Lincoln  became  entitled  as  his  administratrix  in 
trust  for  herself  and  her  said  daughter,  as  the  only  next  of  kin  of 
the  said  Henry  Pelham  Clinton,  in  equal  moieties. 

The  Countess  of  Lincoln  was  in  possession  of  the  said  leasehold 
premises  under  an  assignment  by  the  executors  of  Henry  Duke  of 
Newcastle. 

Solicitor  General  [Sir  John  Mitford],  Mr.  Lloyd,  Mr.  Galley,  and 
Mr.  Sutton,  for  the  Plaintiff,  and  Mr.  Richards,  for  Lord  Thomas 
Pelham  Clinton  and  his  sister,  entitled  in  remainder  under  the  set- 
tlement. This  being  merely  a  minute  of  an  agreement  to  be  exe- 
cuted by  a  subsequent  conveyance  is  to  be  construed  very  differently 
from  an  actual  conveyance,  or  even  a  limitation  by  will.  By  the 
Defendant's  construction  the  Court  must  strike  out  the  words  "  every 
other  son  and  sons  successively,"  and  hold  it  intended  for  the  first 
son  only.  The  contract  must  be  executed  according  to  the  inten- 
tion of  the  parties :  and  succession  viras  intended.  Upon  this  prin- 
ciple trustees  to  support  contingent  remainders  are  often  inserted ; 
the  words  "  heirs  of  the  body "  are  construed  "  first  and  other 
sons,"  &c.  If  a  bill  had  been  filed  against  the  Duke  for  execu- 
tion of  the  covenait,  it  would  have  been  limited  so  as  to  go  to  the 
sons  successively.  It  might  have  been  limited  to  the  sons  success- 
ively at  twenty-one.  This  case  has  not  been  expressly  decided : 
but  the  reasoning  upon  the  other  cases  applies  exactly  to  this. 
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There  is  a  manifest  difference  between  this  case  and  Vanghan  v. 
Bwrslem^  3  Bro.  C.  C.  101^  ahd  other  cases  upon  wills.  The  mo- 
tive id  expressly  to  be  for  the  honor  of  the  family  and  in  order  to 
continue  the  same  in  his  blood  and  family.  This  covenant  is  to  be 
considered  as  a  marriage  article.  There  is  no  doubt,  the  intention 
was  to  provide  for  the  issue  male  in  succession,  and  to  make  these 
freehold  and  leasehold  estates  go  together,  and  with  the  Dukedom, 
as  far  as  the  rules  of  law  would  allow.  In  all  the  cases  the  differ- 
ence is  admitted  between  a  marriage  contract  upon  valuable  consid- 
eration and  a  will  with  a  perfect  trust ;  upon  which  the  Court  has 
only  to  declare  the  effect  of  the  words.  An  estate  to  A.  for  life 
and  after  his  death  to  the  heirs  of  his  body  is  a  will  in  an 
[*  392]     estate-tail ;  *  in  articles,  if  no  settlement  has  been  made, 

•  a  strict  settlement  will  be  directed ;  Trevor  v.  Trevor y  1 

P.  Will.  622 ;  if  a  settlement  has  been  made,  it  will  be  rectified. 
If  as  to  freehold  estate  the  Court  would  execute  arucles  in  as  strict 
a  manner  as  a  conveyancer  could  draw  it,  why  not  as  to  leasehold  ? 
It  appears  from  Lord  Hardwicke's  opinion  in  Gower  v.  Grosvenor^  3 
Barnard,  54,  and  Sir  Joseph  Jekyll's  in  Stanley  v.  Leigh^  2  P.  Will. 
689,  that  it  was  then  familiar  to  limit  leasehold  estates  in  this  man- 
ner. In  Bale  v.  Colmun,  and  SeaU  v.  SeaU,  1  P.  Will.  142,  290, 
there  was  no  executory  trust ;  therefore  the  Court  held  thpmselves 
bound.  In  White  v.  Carter ^  Amb.  670,  a  strict  settlement  was  di- 
rected in  the,  case  of  a  will ;  the  trust  being  executory,  and  a  suc- 
cession clearly  intended.  Trafford  v.  Trafford,  3  Atk.  347.  In 
Foley  V.  Burnett,  1  Bro.  C.  C«  274,  and  the  other  cases,  that  will  be 
cited  for  the  Defendant,  down  to  Fordyct  v.  Ford,  (ante  Vol.  II. 
536),  it  will  be  found,  the  words  were  not  near  so  extensive  and 
plain  as  in  these  articles :  the  Court  had  no  latitude  :  there  was  no 
executory  trust.  In  Pelham  V.  Gregory,  and  Spencer  v.  The  Duke 
of  MarJhorovgh,  5  Bro.  P.  C.  435,  592,  there  was  a  clear  estate- 
tail.  Could  Lord  Lincoln,  to  whom  an  interest  for  life  only  is 
given,  be  intended  in  the  event  of  his  surviving  that  son  to  take  the 
whole  to  the  exclusion  of  the  other  children  ?  In  Powell's  edition 
of  Fearne's  Executory  Devises,  482,  all  the  cases  are  considered ; 
and  our  distinction  is  expressly  approved  by  Mr.  Fearne. 

Attorney  General  [Sir  John  Scott^,  Mr.  Mansfield,  and  Mr.  Rom-- 
illy,  for  the  Defendants,  Lady  Lincoln  and  her  daughter.  The  set- 
tlement of  1772  does  not  mention  any  purpose  as  to  the  manor  of 
Newark  to  continue  it  in  the  blood  of  the  family  ;  as  it  does  as  to  one 
class  of  real  estates ;  the  Uses  of  which  embrace  all  the  younger 
branches  of  the  family  :  but  the  purpose  as  to  the  Newark  property  is 
confined  to  the  benefit  of  the  Earl  of  Lincoln  and  his  issue  male  ;  hav- 
ing no  limitation  for  the  benefit  of  the  younger  branches.  It  is  im- 
possible, that  the  Plaintiffs  can  ask  a  literal  performance  of  the  terms 
of  the  covenant.  They  must  satisfy  your  Lordship,  that  the  Court 
has  not  adopted  that  species  of  limitation,  which  would  vest  in  the 
eldest  son  upon  his  birth  the  absolute  interest  in  the  leasehold  estate ; 
but  has  adopted  some  other  particular  limitation^  they  can  define,  or 
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some  one  of  the  various  limitations,  they  state  as  being  within  the 
compass  of  the  general  words.  There  is  not  a  hint  in  the  bill  of 
the  particular  limitation  intended,  short  of  tying  up  the 
property  for  a  life  in  *  being  and  twenty-one  years.  It  is  [*  393] 
impossible  to  distinguish  Vaughan  v.  Burslem  from  any 
case  upon  marriage  articles  or  covenant.  The  Plaintiffs  contending, 
accerrding  to  what  Sir  Joseph  Jekyll,  2  P.  Will.  689,  states  to  be  the 
course  of  setding  terms  for  years,  that  the  first  son  ought  to  have  an 
alienable  estate,  but  not  till  the  age  of  twenty-one,  forget  that  if  he 
died  three  months  under  that  age,  he  might  leave  issue ;  in  which 
issue  the  leasehold  estate  in  that  way  of  putting  it  would  not  vest 
either  as  issue  or  next  of  kin.  They  are  bound  to  state,  what  is  the 
distinct  proposition,  they  contend  for,  short  of  that  utmost  limitation, 
which  the  law  will  admit.  If  the  Court  is  not  to  go  the  whole  length 
the  law  will  admit,  it  must  be  construed  with  regard  to  the  context 
and  what  is  a  reasonable  construction,  and  the  habitual  construction ; 
if  it  can  be  stated,  that  there  is  an  habitual  construction  of  them. 
The  rules  of  the  law  are  held  to  beat  down  the  intention ;  and  though 
the  intention  fails,  that  cannot  be  helped,  unless  the  parties  express 
themselves  clearly  upon  the  subject.  Neither  Lord  Hardwicke  nor 
Sir  Joseph  Jekyll  thought,  that  under  these  words  the  Court  was  to 
make  limitations,  that  would  fall  within  the  intent  and  meaning  of 
the  precise  words ;  but  seem  to  have  selected  limitations  which  might 
be  thought  reasonable  and  fair  limitations  upon  such  words  ;  and 
they  had  different  opinions  upon  it.  But  neither  the  practice  of 
conveyancers  nor  a  research  into  the  cases  can  furnish  any  rule  of 
construction  upon  such  a  covenant.  If  so,  we  are  now  to  consider, 
what  the  Court  has  done  in  cases,  where  similar  points  have  arisen 
upon  contracts  of  purchase  either  by  marriage  or  other  valuable  con- 
sideration. The  liberal  construction  of  the  words  "heirs  of  the 
body "  and  the  insertion  of  trustees  are  not  confined  to  marriage 
settlements,  but  extend  to  wills  where  the  intention  not  to  use  the 
words  in  their  technical  sense  appears :  otherwise  in  a  deed  or  a  will 
technical  words  must  have  their  legal  effect :  but  in  a  marriage  ar- 
ticle or  covenant,  as  it  could  not  be  the  intention  to  give  the  estate 
at  once  to  the  husband,  the  Court  substitutes  words  to  effectuate  the 
intention  by  preventing  the  husband  from  taking*absolutely,  and  res- 
training him  to  an  estate  for  life  :  but  the  Court  goes  no  farther. 
In  other  respects  there  is  no  difference  between  a  covenant  and  a 
will.  In  Foky  v.  BumeU  your  Lordship  truly  observed,  that  in 
Gotoer  v.  Grosvener  Lord  Hardwicke  decided  nothing  as  to  the  in- 
terest of  a  son,  if  he  had  been  born,  and  had  lived  but  an  instant 
It  was  not  the  impression  of  your  Lordship's  mind,  that  if  an  infant 
son  had  come  in  being,  he  would  not  have  been  entitled 
to  the  absolute  property  in  the  *  personal  estate.  As  to  [*394] 
Foley  V.  BumeUy  this  Court  is  in  the  habit  of  permitting 
personal  things  to  be  enjoyed  as  heir-looms.  I  do  not  state  that 
castas  deciding  what  the  Court  would  have  done,  if  bstead  of  a 
perpetuity  intended  the  words  ^  as  fiu*  as  the  law  will  allow ''  Ind 
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Stood  a  part  of  that  case.  Deciding  for  the  Plaintiffs,  your  Lordihip 
cannot  give  your  assent  to  Vaughan  v.  Burslem.  According  to  what 
Lord  Thurlow  sayik  there,  these  parties  seem  to  have  known,  that 
the  leasehold  estate  could  not  go  so  far  as  the  real.  Lord  Thurlow 
would  not  execute  so  much  of  the  intention  as  the  law  would  admit, 
unless  the  testator  told  him,  how  far  he  meant  it  to  go.  The  words 
could  give  him  no  farther  intimation  than,  as  far  as  he  possiblv 
could ;  and  that  was  a  construction,  he  would  give  to  no  instrument; 
neither  a  marriage  setdement  nor  a  will. 

Lord  Chancellor  [Loughborough].  ^  I  perfectly  agree  with  that 
reasoning  in  Vaughan  v.  Burslem;  which,  I  think,  cuts  all  the  cases 
upon  wills ;  for  it  is  not  true,  that  you  are  to  do  for  the  testator  all, 
that  can  be  done  by  law.  You  are  to  do  for  the  testator  no  more 
than  what  he  has  intended  to  be  done,  and  according  to  the  com- 
mon acceptation  of  the  words.  I  lay  no  great  stress  upon  those 
words  *'  as  far  as  the  law  will  admit."  I  think,  there  is  no  particu- 
lar magic  in  them  at  all ;  but  I  wish  to  put  it  to  you,  whether  id  the 
nature  of  things  there  is  not  a  radical  and  essential  difference  b^ 
tween  marriage  settlements  and  wills.  The  parties  contract  upon  a 
settlement  for  all  the  remainders.  They  are  not  voluntary,  batwhfa- 
in  the  consideration.  The  issue  then  are  all  purchasers.  Suppose 
then  a  settlement  to  be  made  of  freehold  estate  ;  and  as  to  the  lease- 
hold there  is  only  this  article  that  the  setdement  shall  be  aoalogooi 
to  that  of  the  freehold :  do  I  execute  it,  and  make  a  like  settlement 
by  giving  an  interest,  which  cuts  off  aJl  the  issue?  Suppose,  the 
whole  subject  was  leasehold  estate,  and  stood  upon  an  article,  that 
it  should  be  conveyed  according  to  the  limitations  of  an  Honor;  and 
a  bill  was  brought  to  carry  that  settlement  into  effect,  after  a  child 
had  lived  a  day :  should  I  permit  the  father  to  say,  it  was  his  proper- 
ty ?  It  is  utterly  impossible  to  make  the  identical  settlement  of  the 
leasehold  estate  as  of  the  freehold :  but  if  I  am  to  make  it  in  analpg; 
to  the  settlement  of  the  freehold,  shall  I  not  carry  it  on  to  all  the  near 
events :  and  shall  they  fail,  because  I  cannot  embrace  all  the  remote 
events?  In  the  case  I  put,  that  it  was  to  be  setded  as  near  as 
could  be  according  to  the  limitations  of  an  Honor,  there 
[•  395]  could  be  •  no  doubt  of  the  intention,  that  it  should  go  from 
son  to  son.  In  common  events  it  is  a  much  more  proba- 
ble event,  that  a  new-born  child  should  die,  than  the  mischief,  you 
apprehend,  that  a  son  should  have  a  child,  and  live  till  very  near 
the  age  of  twenty-one,  and  then  die. 

For  the  Defendants.  That  son  attaining  the  age  of  14  may 
make  a  will ;  and  would  be  apt  to  give  it  to  his  vnfe  and  chili  A 
vast  number  of  inconvenient  cases  may  happen.  When  the  son  at- 
tains 21,  the  father  may  not  join  with  him  in  a  recovery :  if  he  diset 
it  may  not  be  suffered ;  for  the  son  may  die  first.  They  do  not  o®" 
sire  the  Court  to  make  the  limitation  as  strictly  as  the  law  will  a^- 
low  ;  and  yet  the  intention  for  that  purpose  is  the  whole  foundation 
of  their  argument.  There  is  no  magic  in  those  words.  ^^^ 
one  may  without  impropriety  say,  there  is  no  meaning  in  them ;  v^ 
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when  a  man  directs  limitations,  he  must  be  taken  to  mean,  as  far  as 
the  law  will  permit ;  and  it  was  so  stated  by  some  of  the  Judges  in 
Foley  Y.  BumeU  in  the  House  of  Lords.  The  addition  of  one  line 
wooJd  have  explained  the  intention,  if  it  was  what  is  contended  by 
the  Plaintiffs.  The  Court  has  in  many  cases  refused  to  execute  the 
intention,  where  it  is  not  sufficiently  expressed ;  Whateky  v.  Kemp, 
cited  2  Ves.  358:  Highway  v.  Banner  1  Bro.  C.  C.  584.  The  va- 
lious  opinions  have  shown,  that  no  one  mode  has  been  agreed  on  as 
better  than  that,  which  has  prevailed  in  actual  settlements ;  which 
only  throws  it  back  upon  the  father  of  the  family  to  make  such  set- 
tlement, as  according  to  the  circumstances  may  be  proper. 

Repfy.  Nothing  can  be  more  different  than  articles  and  a  will. 
In  the  ktter  the  voluntary  effusions  of  the  mind  and  caprice  of  the 
testator  direct  every  thing.  If  it  contains  contradictory  intention^ 
that,  which  is  most  for  the  benefit  of  the  immediate  devisee,  shall 
take  place.  In  a  covenant  there  are  two  parties ;  and  the  objects  of 
it  are  to  be  considered.  The  Court  is  to  decide  upon  what  it  sup- 
poses to  be  the  intention  of  all  the  parties ;  judging,  not  only  from 
the  words,  but  the  transactions,  in  which  they  are  en'gaged.  This 
applies,  not  merely  to  marriage  articles,  but  to  all  covenants.  If 
there  is  only  a  general  article  for  a  lease  of  land,  the  Court  would  in- 
sert all  the  usual  covenants  according  to  the  custom  of  the  country, 
&c  In  some  cases  of  wills  there  have  been  decisions  nearly  ap« 
preaching  this  principle ;  where  the  testator  has'  shown  an  intention, 
that  other  persons  shall  be  called  in  to  complete  that,  of 
which  •  he  gives  a  niere  note ;  as  where  he  directs  a  con-  [  •  396J 
veyance  :  BasJcerviUe  v.  BasJcervUkj  2  Atk.  279. 

The  question  is,  whether  this  leasehold  estate  is  to  be  conveyed 
in  the  precise  words,  in  which  the  freiehold  has  been  limited,  or  in 
words  adapted  to  the  nature  of  the  property,  and  to  carry  it  in  the 
line  of  the  limitations  of  the  freehold  as  far  as  the  different  nature  of 
the  two  estates  will  permit.  The  whole  being  executory,  it  is  to  be 
executed  by  such  a  conveyance,  as  will  be  as  near  the  intention,  as 
the  rules  of  law  will  admit  The  intention  is  to  guide :  but  upon 
such  an  instrument  it  b  to  be  collected  in  a  very  different  way  from 
the  intention  of  a  will,  generally  speaking.  The  contract  here  in- 
cludes, not  the  first  son  only,  but  also  the  second,  and  several  other 
persons ;  and  the  ultimate  remainder  is  to  be  to  the  Duke  himself. 

The  language  of  Lord  Cowper  in  the  preamble  to  the  decree  in 
Lard  Stamford  v.  Hobart^  I  Bro.  P.  C.  291,  is  very  strong  for  lliis 
principle.  This  distinction  between  a  will  or  articles  executed  and 
articles  executory  is  acknowledged  in  many  cases :  Griffith  v.  BucTclCf 
2  Vcm.  13 :  Kentish  v.  Newman,  1  P.  Will.  234 :  Streatfield  v.  Streat- 
field.  For.  176.  Bale  v.  Coleman,  and  in  Vaughan  v.  Burslem.  I 
have  a  short  note  of  one  observation  of  Lord  Thurlow  in  Vaughan  v. 
Burslem ;  which  I  take  to  be  the  precise  ground  of  his  decision. 
He  said,  that  personal  property  could  not  be  made  unalienable  but 
by  preventing  the  use  from  springing  in  the  person,  to  whom  the 
testator  had  given  an  estate-tail  in  the  real  estate ;  and  it  was  as 
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much  the  intention,  that  the  use  should  spring  in  the  peison^to 
whom  the  property  was  limited,  the  moment  he  was  to  take,  as  tint 
the  property  should  be  limited,  as  far  as  the  law  would  permit   He 
.  had  two  contradictory  intentions.     He  had  not  expressed,  that  the 
use  should  not  spring  at  the  moment ;  and  if  it  did  spring,  it  be- 
came absolute.     The  same  sort  of  reasoning  applies  to  limitations  to 
A.  for  life  ;  and  then  to  the  heirs  of  his  bpdy.     It  is  intended,  that 
they  shall  take  in  the  character  of  heirs:  then,  says  Lord  Tharlov 
in  many  cases  (1),  they  must  take  in  the  quality  of  heirs.    But  that 
would  not  be  me  construction  of  marriage  articles,  where  the  inten- 
tion is,  that  they  shall  take  by  purchase,  and  therefore  not  in  the 
quality  of  heirs.   In  Whaitley  v.  Kemp  and  Hightvay  v.  Banner^  the 
Court  thought,  there  was  not  sufficient  to  show,  it  was  not 
[*  397]     intended  to  be  in  the  •  very  words  used.     Lord  Northing- 
ton  who  made  the  decree  in   White  v.  Carter,  afterwards 
affirmed.by  Lord  Camden,  was  by  no  means  of  a  disposition  to  go 
beyond  the  expressions  of  an  instrument    Dod  v.  Dadf  Amb.  214, 
shows  the  same  distinction.     In  Bagshaw  v.  Spencer,  1  Yes.  143, 3 
Atk.  246,  570,  577,  Lord  Hardwicke  unfortunately  made  use  of 
some  words,  that  seem,  as  if  he  meant  to  destroy  the  distinction  be- 
tween trusts  executed  and  executory :  but  he  has  frequently  appear- 
ed anxious  to  show,  he  did  not  mean  to  do  that :  it  would  overthrow 
all  the  cases  (2).     It  is  a  very  common  thing  for  people  to  marry 
upon  a  loose  article  for  a  settlement  with  a  provision  for  youi^t 
children  :  would  it  be  endured,  that  each  child  should  take  its  por- 
tion immediately  upon  its  birth ;  and  that  if  they  all  died,  the  father 
should  take  the  whole  sum,  and  the  estate  should  go  subject  to  that 
charge  for  him  ? 

There  is  a  very^ingenious  note  by  Mr.  Powell  in  his  edition  o/ 
Fearne's  Executory  Devises,  467 ;  in  which  he  seems  to  consider 
this  point  as  not  in  terms  decided ;  and  distinguishes  clearly  be- 
tween these  cases  and  those,  where  there  is  nothing  execatorj;  &ojl 
particularly  considers  Vavghan  v.  Burslem.  It  is  decided  in  princi- 
ple ;  if  not  specifically. 

June  3d.  Lord  Chancellob  [Louohbobottgh].  The  question 
arises  upon  the  leasehold  property  at  Newark ;  which  by  the  articles 
made  upon  the  marriage  was  to  be  settled  in  the  same  manner  as  the 
freehold  estates,  as  far  as  the  rules  of  law  would  permit 

I  mean  to  be  extremely  short  in  stating  my  opinion  ;  which  is  de- 
cidedly, that  in  cases  of-  marriage  articles,  where  leasehold  propertj 
is  to  be  the  subject  of  a  settlement  of  freehold  estate,  and  the  lifl»- 
tations  of  the  freehold  goto  all  the  sons  in  succession,  ihesettknient 
to  be  made  of  the  leasehold  is  to  be  analogous  to  that  of  the 
freehold ;  so  that  no  child  born,  and  not  attaining  the  ag^  ^ 
twenty-one,  shall  by  his  birth  attain  a  vested  interest  to  tiansnnl 
it  to  his  representatives,  and  thereby  defeat  the  ulterior  objects 

(1)  Jones  V.  Morganj  1  Bro.  C.  C.  20a  ,     ^ 

(2)  See  Garth  v.  Baldwin,  2  Yes.  646;  WriM  v.  Pearson,  Aiiib.358;  •^^' 
JItarganj  1  Bia  C.  a  206,  ajid  Feame's  Cent  Rem.  4th  edit  166^  &c 
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of  the  articles ;  which  are  not  decidedly  in  favor  of  one  son ;  but 
equally  extended  to  every  son ;  and  that  I  take  from  all  the  course 
of  the  cases  to  be  the  settled  rule  and  established  prac- 
tice. Su:  Joseph  Jekyll  in  *  Stanley  v.  Leigh,  I  dare  say  [*  398] 
after  great  consideration,  lays  it  down,  that  he  understood 
at  that  time  that  to  be  the  course,  where  there  were  articles  for  a 
settlement  of  leasehold  estate.  Nothing  is  more  reasonable ;  for  by 
adhering  literally  and  verbally  to  the  words  the  estate  in  the  deed 
executed  would  defeat  the  view  of  the  parties  and  frustrate  their 
purpose  in  making  the  settlement.  Admitting  in  the  argument,  that 
if  the  subject  of  the  articles  was  freehold  estate,  and  the  articles 
were  so  drawn  as  to  give  an  estate  to  the  heirs  of  the  body  of  the 
father,  it  would  be  impossible,  that  he  should  be  tenant  in  tail,  but 
he  must  be  reduced  to  an  estate  for  life ;  in  parity  of  reasoning  it  is 
impossible  in  this  case  to  give  a  vested  interest  to  a  son  upon  his  birth. 
The  reason,  I  discuss  the  less  upon  this,  is,  that  the  argument  re- 
ferred to  Mr.  Feame's  second  volume,  p.  482 ;  where  all  the  cases 
are  so  extremely  well  stated,  and  in  so  satisfactory  a  manner,  that  I 
cannot  do  better  than  refer  to  it  (a). 

I  had  a  little  doubt  upon  the  argument,  <<  why  do  not  you  go 
ferther ;  fof  you  do  not  carry  on  the  analogy  strictly ;  for  if  you  vest 
it  in  a  child  attaining  the  age  of  twenty-one,  the  limitation  of  the 
freehold  estate  would  endure  much  farther."  I  find,  that  has  been 
done  in  a  private  act  of  parliament :  but  I  hardly  think  myself  war- 
ranted to  follow  that.  That  was  a  private  act  to  sell  some  estates 
and  purchase  others ;  and  in  the  estates  to  be  purchased  there  was  a 
considerable  quantity  of  leasehold  property,  extremely  convenient 
to  the  occupation  of  the  freehold,  because  it  consisted  of  tithes  over 
freehold  estates ;  and  the  Judges  admitted  a  clause,  that  the  lease- 
hold estates  were  to  go  to  the  persons  entitled  to  the  freehold,  until 
some  person  entitled  to  an  estate-tail  in  the  freehold  shall  have  ac- 
quired the  fee-simple.  I  think  myself  not  warranted  to  go  to  that 
extent :  but  I  think,  there  is  no  objection  to  making  the  limitation,  as 
it  was  intended  in  the  act  of  parliament,  that  was  prepared  to  settle 
the  Newark  property  ;  that  no  person  shall  be  entitled  to  the  abso- 
lute property,  unless  he  shall  attain  the  age  of  twenty-one  years,  or 
die  under  that  age,  leaving  issue  male  (1). 

i.  That  it  is  impossible  to  direct  the  succession  of  leasehold  or  other  person- 
alty, 8o  as  to  go  concinrently  with  the  descent  of  freehold,  see,  ante,  the  note  to 
Fonfycs  V.  Fmrdy  2  V.  536. 

2.  The  dielum  in  the  report  of  the  proceedings  on  appeal  in  the  principal  case, 

(a)  On  a  former  occasion,  Lord  Thurlow  referred  with  praise  to  the  labors  of 
Mr.  Feame.    See,  ante,  note  (a)  Perry  v.  Pheltpsj  1  V.  256. 

(1)  Geevosi,  the  appeal  fit>m  this*  decree,  The  Countess  of  Lincoln  v.  IThe 
Ihtke  of  Jveweasile^  vol.  xii.  217.  The  decree,  declaring,  that  the  covenant  to 
convey  the  leasehold  manor,  &.c.  ought  to  be  established,  and  the  said  leasehold 
manor,  &c.  ought  to  be  settled,  subject  to  the  several  annuities,  charges,  &,c. 
affectinff  the  same,  in  trust  for  the  Duke  of  Newcastle,  his  executors,  administra- 
toTB  and  Bflsigns ;  but  if  he  should  die  under  the  age  of  twenty-one  without  leav- 
ing issue  male  of  his  body,  living  at  the  time  of  his  death,  then  upon  a  similar 


398  THOMAS   V.  rRAZKB.  [1797. 

•flcribed  to  Lord  Eldon,  namely,  that  **  there  k  no  difference  in  the  execution  of 
an  executoiy  trust  created  by  will,  and  of  a  covenant  in  marriage  articles,"  has 
been  explained  by  his  Lordship  himself,  as  not  intended  to  convey  the  slightest 
intimation,  that  there  was  no  difference  between  marriage  articles  which  Bxetobe 
carried  inio  execution  according  to  the  intention,  and  trusts  executed.  JervotMe  v. 
The  Duke  of  J^orUuunberUmd,  1  Jac.  &  Walk.  57L  Where  a  trust  is  execidory^ 
Sir  William  Grant  profess  jd  to  see  no  other  difference,  whether  such  executory 
trust  was  created  by  maniage  articles  or  by  a  will,  except  that  the  object  and 
purpose  of  the  former  furnish  an  indication  of  intention,  which  may  be  wanting  in 
the  latter.  Blackburn  v.  StahUs,  2  Yes.  &,  Bea.  370.  Sir  John  Leach,  also,  has 
recognized  this  distinction.  Lord  Dearhurti  t.  Tlie  Duke  of  SL  Mbam^  5  Idad. 
260.  But,  of  course,  a  will  may  afford  as  clear  an  intention  to  make  provision  for 
the  children  of  a  marriage,  as  a  settlement  could  do ;  and,  in  such  case,  the  Court 
is  at  liber^  to  use  the  same  latitude  in  the  construction  of  the  will,  as  it  is  accus* 
tomed  to  do  on  executory  articles.    Synge  v.  HaiUsy  1  Ball  &  Beat  508. 

3.  Anotlier  distinction,  besides  that  already  adverted  to,  between  marriage  arti- 
cles and  wills,  is  this : — all  the  parties  to  the  former  are  to  be  looked  upon  as 
purchasers  for  their  issue;  Parkee  v.  White,  11  Yes.  235;  and,  as  such,  their 
mtention  is  to  be  effectuated,  if  it  can  consistently  be  done:  but, in  the  latter 
case,  it  is  not  the  intent  of  the  parties  whose  issue  are  to  take,  but  the  intention 
of  the  testator  only  which  is  to  be  taken  into  account ;  the  consideration  of  mar- 
riage, by  virtue  of  which  the  issue  might  be  deemed  purchasers,  has  here  no 
place.    Stratford  v.  PoweU,  1  Ball  &,  Beat  25. 
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[1797,  June  19.] 
Joint  bond  considered  as  joint  and  severaL  (a) 

John  Ewer  and  his  son  Walter  Ewer,  merchants  in  partnership, 
entered  into  the  following  bond,  dated  the  Ist  of  May  1789  : 

trust  for  his  brother,  with  several  similar  limitations  over,  was  varied  by  omitting 
all  the  limitations  after  that  to  the  Duke  of  Newcastle ;  who  had  then  attained  the 
age  of  twenty-one.'  Carr  v.  Lord  ErroU,  voL  xiv.  478 ;  BurreU  v.  CruUhiey,  xv. 
544 ;  Broumcker  v.  Bagot,  xix.  574;  2  Mer.  271 ;  Lord  Deerhurst  v.  The  Duke  qf 
St.  Albans,  5  Madd.  232 ;  Mogg  v.  Mogg,  1  Mer.  654. 

(a)  It  seems  to  be  settled  that  every  contract  for  a  joint  loan  is  in  Equity  to  be 
deemed,  as  to  the  parties  borrowing,  a  joint  and  several  contract,  whether  the 
transaction  be  of  a  mercantile  nature  or  not ;  for  in  every  such  case  it  may  fairly 
be  presumed  to  be  the  intention  of  the  parties,  that  the  creditor  shsJl  have  the 
several,  as  well  as  the  joint,  securi^  of  all  the  borrowers.  2  Story,  Eq.  Jur. 
§  162;  Thorpe  v.  Jack3on,2  Younge  &,  C.  553;  Wilkinson  v.  Henderson,  1  Mylne 
&  K.  582.  Equality  of  responsibility  among  the  obligors  is  effected  only  by 
makixifir  the  bond  several,  as  well  as  joint ;  for  otherwise,  in*  case  of  the  death  of 
one  or  the  obligors,  the  survivor  or  survivors  only  would  be  liable  at  law.  Weaver 
V.  Shryork,  6  S.  &  R.  262 ;  JEJj:  parU  Kendall,  17  Ves.  525.  But  where  the  infer- 
ence of  a  joint  original  liability  is  repelled,  Equity  will  not  interfere ;  for  in  sufih 
a  case,  there  is  no  ground  to  presume  any  mistake.  Sumner  v.  PoweU,  2  Meriv. 
35;  Cowdl  v.  Sykes,  2  Russ.  191;  Hunt  v.  Rousnumere,  8  Wheat  212;  ;S.  C.  1 
Peters,  Sup.  C.  16.  Nor  will  it  extend  a  bond  against  a  mere  surety,  or  against 
a  party  to  a  covenant  of  indemnity  for  the  acts  of  third  persons.  Ibid.  Harris 
son  V.  Field,  2  Wash.  136;  Ward  v.  Webber,  1  Wash.  274.  But  even  against  a 
surety  it  will  interfere  in  case  of  clear  mistake.  Wiser  v.  Blackky,  1  Johns.  Ch. 
607 ;  Berg  v.  Raddiffe,  6  Johns.  Ch.  302 ;  Rawstonc  v.  Parr,  3  Russell,  424 ;  iS. 
C.  lb.  539.  But  see  Smith  v.  Martin,  4  Dessaus.  14a  See  also  Stephens,  Nisi 
Prlus,  2408. 
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<<  Know  all  men  by  these  presents  that  we  Walter  Ewer  and  John 
Ewer  of  London  merchants  are  held  and  firmly  bound  to  John 
Brassier  Esq.  of  Shipston  House  near  Hounslow  in  the  penal  sum 
of  12,2002.  of  good  and  lawful  money  of  Great  Britain  to  be  paid 
to  the  said  John  grassier  or  his  certain  attorney  executors  adminis- 
trators or  assigns  for  which  payment  to  be  well  and  faithfully  made 
we  bind  ourselves  our  heirs  executors  and  administrators  and  every 
one  of  them  firmly  by  these  presents,"  &c. 

<'  The  condition  of  this  obligation  is  such  that  if  the  above-bound- 
en  Walter  Ewer  and  John  Ewer  their  heirs  executors  or  administra- 
tors or  any  of  them  shall  and  do  well  and  truly  pay,"  &c. 

In  1792  John  Ewer  died.  Walter  Ewer  continued  to  carry  on 
the  business  after  the  death  of  his  father  till  1795 ;  when  a  com- 
mission of  bankruptcy  issued  against  him.  The  obligee  being  dead 
the  bill  was  filed  by  his  executrix,  charging,  that  Brassier  agreed  to 
lend  to  the  testator  John  Ewer  and  the  Defendant  Walter  Ewer, 
and  they  agreed  to  borrow  of  him,  the  said  sum  of  61002.  and  it 
was  understood  between  them,  that  the  bond  to  be  given  by  the  said 
testator  and  Defendant  for  the  said  sum  was  to  be  a  common  bond 
in  the  usual  form  from  two  persons,  and  that  the  said  testator  John 
Ewer  and  the  Defendant  Walter  Ewer  and  their  respective  heirs, 
executors  and  administrators,  were  to  be  equally  answerable  for  the 
said  sum  and  the  inter^est ;  and  that  severally  as  well  as  jointly ;  and 
that  if  the  bond  had  been  prepared  and  filled  up  by  any  person 
competently  skilled  in  the  law,  it  would  have  been  made  a  joint  ^nd 
several  bond ;  and  that  it  was  owing  to  the  want  of  skill  in  the  De- 
fendant Walter  Ewer  in  preparing  bonds,  that  the  said  bond  was 
filled  up  in  the  manner,  in  which  it  was  ;  and  it  was  also  for  want  of 
knowledge  in  Brassier  as  to  the  manner,  in  which  a  bond  from  two 
persons  should  be  filled  up,  that  he  accepted  the  said  bond  in  the 
form  aforesaid. 

The  bill  prayed,  that  it  may  be  declared,  that  the  said     [^  400] 
bond  ought  in  Equity  to  be  considered  as  a  joint  and  sev- 
eral bond,  and  that  the  Plaintiff  is  entitled  to  be  paid  the  said  bond 
debt  and  the  interest  thereof  out  of  the  personal  and  real  aBsets  of 
the  testator  John  Ewer ;  and  that  an  account  may  taken,  &c. 

The  Defendant  Walter  Ewer,  surviving  executor  of  his  father,  by 
his  answer  stated,  that  the  sum  of  6100/.,  for  which  the  bond  was 
given,  was  the  balance  of  an  account  current  between  the  said  John 
Brassier  and  John*  and  Walter  Ewer,  commencing  in  1785.  On  the 
31st  of  December  1787,  John  and  Walter  Ewer  gave  to  John 
Brassier  a  promissory  note  payable  on  demand  for  15002. :  but  the 
balance  increasing  to  the  sum  of  61002.  and  upwards,  Brassier  re- 
quested them  to  give  him  a  bond  for  such  balance.  The  Defendant 
admitted,  that  the  bond  was  in  the  common  printed  form,  and  was 
filled  up  by  him  without  the  assistance  of  or  application  to  any  pro- 
fessional man ;  he  conceiving  the  same  to  be  right,  and  according  to 
the  manner,  in  which  the  debt  was  contracted ;  and  he  believes  it 
might  be  the  meaning  and  intention  of  Brassier  and  of  the  Defendant 
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and  John  Ewer,  that  the  bond  shoold  be  in  the  common  and  usual 
form  of  bonds  from  two  persons :  but  the  Defendant,  and,  as  he  be- 
lieves,  the  said  John  Ewer  and  John  Brassier,  did  not  know  the  dis- 
tinction between  a  joint  bond  and  a  joint  and  several  bond. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  HoUist,  for  the 
Plaintiff.  The  bond  could  not  be  a  farther  security,  unless  it  was 
joint  and  several.  In  the  bankruptcy  of  Bate  and  HenckeU^  23d  of 
June  1783,  a  bond  exactly  in  the  same  words  was  held  joint  and 
several ;  and  the  same  order  was  made  in  the  bankruptcy  of  Free^ 
man  and  Gracey  1st  of  April  1795  (1).  In  both  the  bond  was  filled 
up  by  the  parties  themselves. 

(1)  The  petition  in  the  bankruptcy  of  Bate  and  Htntkdl  stated,  that  the  peti- 
tioner had  advanced  to  Bate  several  sums,  to  the  amount  of  150QL  upon  his 
promissory  notes :  and  on  the*8th  of  March,  177d  the  petitioner  advanced  to  Bate 
the  farther  sum  of  500/.  and  received  a  bond  of  that  date ;  whereby  Bate  and 
Henckell  became  bound  to  him  for  payment  of  SOOO/.  with  interest  The  bond 
being  brought  by  Bate  ready  filled  up  was  received  by  the  petitioner  without  con- 
sulting any  person  or  even  examining  it ;  the  petitioner  fix)m  the  confidence,  he 
had  in  Bate,  taking  it  for  granted,  that  it  was  the  common  and  usual  fonn ;  and 
tliat  the  separate  property  of  Bate  was  bound  thereby :  but  upon  uispecting  the 
bond  since  the  bankruptcy  it  was  discovered,  timt  Henckell,  who  filled  up  the 
bond,  had  omitted  to  make  himself  and  Bate  separately  bound.  Such 
[*  410]  omission  was  entirely  unknown  to  the  petitioner,  when  the  *  bond  was 
delivered :  on  the  contrary  he  was  given  to  understand,  that  it  was  made 
out  in  the  common  and  usual  form ;  and  that  Bate  was  separately  bound :  other- 
wise the  petitioner  would  not  have  accepted  the  same ;  for  the  money  was  advanced 
upon  the  credit  of  Bate  alone,  not  of  Henckell ;  whom  the  petitioner  hardly 
knew;  and  if  the  bankrupts  were  interrogated,  they  must  acknowledge,  that  it 
was  intended,  they  should  be  severally  as  well  as  jointiy  bound ;  and  that  the  said 
omission  was  by  mistake  and  entirely  owing  to  the  want  of  knowledge  of  Henckell 
of  the  proper  and  'usual  form  of  filling  up  bonds  entered  into  by  two  or  more 
obligors.  The  petitioner  therefore  praye4  that  he  misht  be  admitted  a  creditor 
upon  the  separate  estate  of  Bate;  and  it  was  so  ordered. 

In  the  bankruptcy  of  JFVeeTfian  and  Grace  the  petition  stated,  that  John  and 
Joseph  Freeman  of  London  in  conraderation  of  the  business  of  their  father  being 
given  up  to  them  undertook  to  be  answerable  for  2800/.  due  by  their  father  on  his 
promissory  note  to  John  Freeman  of  Lutterworth;  and  which  the  latter  assented 
to  their  keeping  in  their  trade ;  and  as  a  security  for  the  said  sum  the  following* 
bond,  dated  the  25th  of  March,  1771,  was  delivered  to  John  Freeman  of  Lutter- 
worth: "  Know  all  men  by  these  presents,  that  John  and  Joseph  Freeman,  jun. 
warehouse-men  of  Devonshire  Square,  are  held  and  firmly  bound  to  John  Free- 
man of  Lutterworth  in  Leicestershire  in  the  sum  of  5600Z.  of  good  and  lawful  ' 
money  of  Great  Britain  to  be  paid  to  the  said  John  Freeman  or  his  certain  attor- 
ney executors  administrators  or  assigns :  for  which  payment  to  be  well  and  fiiith- 
fully  made  we  bind  ourselves  heirs  executors  (n*  administrators  and  every  of 
them,"  &c.  **  The  condition  of  this  obligation  is  such  that  if  the  above-bounden 
John  and  Joseph  Freeman,  jun.  their  heirs  executors  or  administrators  shall  and 
do  well  and  truly  pay, "  &c.  The  bond  was  filled  up  by  the  said  Joseph  Freeman, 
the  bankrupt,  without  the  assistance  of  or  application  to  any  professional  man ; 
and  was  through  mistake  and  his  ignorance  in  mattera  of  that  nature  filled  up  in 
the  form  aforesaid ;  but  it  was  the  meaning  and  intention  of  the  obligors,  that  the 
same  should  bind  them  and  each  of  them  in  the  usual  way  of  bonds  from  two  per- 
sons ;  and  the  said  obligora  always  conceived,  that  the  said  bond  had  that  effect 
In  1777,  Grace  was  taken  into  the  partnerahip:  and  the  said  sum  of  2800/. 
was  carried  into  the  new  partnerahip.  John  Freeman  of  Devonshire  Square  died 
in  1784 ;  having  by  his  will  appointed  Joseph  Freeman  residuary  legatee  and 
executor.  Afterwards  John  Freeman  of  Lutterworth  died;  having ^by  his  will 
made  in  1774,  appointed  John  and  Joseph  Freeman  of  Devonshire  ^uare  execu- 
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Attorney  General  [Sir  John  Scott],  for  the  Defendants.  A  joint 
bond  has  been  held  joint  and  sev^til  upon  circumstances ;  particularly 
in  bankruptcy :  but  I  do  qpt  recollect  any  case,  that  goes  the  length 
of  this.  Bishop  v.  Churchy  2  Ves.  100,  371,  was  upon  circum- 
stances. The  admission  of  the  Defendant  Walter  Ewer  does  not 
bring  this  up  to  the  cases  cited. 

Lord  Chancellor  [Loughboroug  h]  .  The  Defendant  Ewer  gives 
an  account  of  the  general  ignorance  of  them  all :  but  he 
admits  the  intention  ^  to  have  been,  that  the  bond  should  [*402] 
be  in  the  common  and  usual  form  of  bonds  from  two  per- 
sons :  exactly  the  same  as  the  admission  in  the  other  cases.  I  do 
not  see,  how  the  bond  was  better  than  the  note,  unless  it  was  joint 
and  several.  A  partnership  note  from  persons  in  trade  would  have 
all  the  effect,  that  a  joint  bond  would  have. 

Declare,  that  the  bond  ought  to  be  taken  as  a  joint  and  several 
bond :  and  refer  it  to  the  Master  to  take  an  account,  Slc.  (1). 

A  SEVERAL  bond  may  be  ordered,  by  a  Court  of  Equity,  to  be  delivered  up, 
when  the  intention  was,  that  the  bond  should  be  joint;  and  there  has  been  no 
lachesy  on  the  part  of  the  oblijgor,  after  discovery  of  the  mistake ;  nor  any  acts  done 
by  him,  watvmg  the  objection.  UnderhiU  v.  Horwood,  10  Ves.  226;  Grty  v. 
Chistodl,  9  Ves.  126.  So,  on  the  other  hand,  a  joint  bond  may  be  reformed,  and 
treated  as  joint  and  several,  if  such  was  the  intention  of  the  parties.  Bum  v. 
Bum,  3  Ves.  573;  ExparU  HaOM,  19  Ves.  475;  ExparU  Symnrnds,  1  Cox,20a 

tors.    In  1790  a  commission  of  bankruptcy  issued  against  Joseph  Freeman  and 
Grace. 

The  petition  was  presented  by  persons  claiming  two  legacies  of  20002.  and  800L 
under  the  will  of  John  Freeman  of  Lutterworth ;  to  answer  which  legacies  Joseph 
Freeman,  the  surviving  executor,  had  retained  the  said  bond  debt  One  of  the  peti- 
tioners was  also  residuary  legatee.  The  object  of  the  petition  was  to  be  admitted 
to  prove  under  the  commission  the  sum  of  2800L  and  the  interest  due  thereon  from 
the  8th  of  March,  1785,  to  which  time  it  had  been  paid  to  the  testator  John  Free- 
man of  Lutterworth ;  and  that  if  the  dividends  arising  out  of  the  estate  of  the 
bankrupts  in  respect  of  the  said  sum  of  2B0OL  and  the  interest  should  be  insuffi- 
cient to  discharge  the  whole  thereof,  then  that  the  amount  of  the  dividends  to  be 
received  on  the  debt  to  be  proved  under  the  commission  in  re8|>ect  of  the  estate 
'  of  John  Freeman  of  Devonshire  Square,  one  of  the  obligors  in  the  said  bond 
possessed  by  Joseph  Freeman  the  bankrupt,  should  be  applied  towards  payment  of 
such  deficiency ;  and  it  was  so  ordered. 

(1)  Siw^pgon  V.  Vaughan,  2  Atk.  30.  Post,  in  Bum  v.  Bum,  573,  this  equity 
prevailed  against  cremtors ;  vol.  ix.  125,  x.  225,  8 ;  xix.  475 ;  Ball  v.  iSKone,  1  Sim. 
&Stu.210.  See  Coni  v.  Jq^rov,  2  Sch.  d&  Lef.  374;  Aimner  v.  PotiwU,  2  Mer. 
30. 
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LORD   WALPOLE  v.  LORD  ORFORD. 

[1797,  June  21, 23,«36.]     "^ 

Tbstatoe  by  codicil  in  1776  reciting,  that  he  had  devia^  his  real  estate  by  hia 
last  will,  dated  25th  November,  1752,  charged  his  real  estates  with  his  debtSi 
and  legacies  given  by  the  codicil,  and  appointed  executors ;  the  bill  was  by 
devisees  of  the  real  estate  under  another  will  of  1756,  one  of  whom  was  a  lega- 
tee in  the  codicil ;  stating,  that  the  will  of  1756  was  executed  in  pursuance  of 
an  agreement  to  make  mutual  wills ;  that  the  testator  by  the  death  of  the  other 
party  was  bound,  if  not  in  law,  in  honor;  and  did  not  mean  to  revoke  the  will 
of  1756  and  revive  that  of  1752;  and  praying,  that  the  will  of  1756  and  the 
codicil  might  be  established,  the  trusts  carried  into  execution,  and  the  legacy, 
paid:  upon  an  issue  directed  the  will  of  1752  was  established;  evidence  of 
mistake  beinff  rejected:  on  farther  directions  the  Plainti&  relied  on  the  agree- 
ment, and  ottered  evidence  in  support  of  it:  the  bill  was  dismissed:  the  Lord 
Chancellor  beine  of  opinion,  that  the  relief  sought  was  inconsistent  with  the 
frame  of  the  bill,  and  therefore  could  not  be  given  under  the  general  prayer; 
that  the  evidence  ought  not  to  be  received:  and  that  upon  the  evidence  the 
agreement  was  uncertain  and  unfair,  and  therefore  not  to  be  executed,  (a) 

Sir  Robert  Walpole,  the  first  Earl  of  Orford,  had  three  sons : 
Robert,  who  upon  his  father's  death  succeeded  to  the  title,  Sir  Ed- 
ward Walpole,  and  Horatio  Walpole.  He  had  two  daughters: 
Mary  and  Maria.  The  former  in  1723  married  George  afterwards 
Lord  Cholmondeley,  and  died  in  1732,  leaving  Lord  Malpas  her 

(a)  It  seems  that  the  judgment  in  the  present  case  turned  chiefly  on  the  uncer- 
tainty, and,  in  some  sense,  the  unfairness  of  the  alleged  compact  It  does  not  es- 
tablish the  legality  of  mutual  wills,  which  it  has  been  said  are  unknown  to  the 
testamentary  law  of  England.  See  1  Williams,  Executors,  9,  71 ;  Hohson  v. 
Blackburn^  1  Add.  277.  One  ground  of  objection  to  such  an  instrument  as  testa- 
mentary, is  that  it  is  irrevocable,  for  it  is  of  the  essence  of  a  will  that  it  is  ambu- 
latory, and  may  be  revoked  at  any  time  prior  to  the  death  of  the  testator;  omne 
testamentum  morU  amsummattim  est,  d  voluntas  est  ambxdaUrria  usmu  ad  extremvm 
vU(B  exitum.  Ibid.  But  it  would  seem  that  such  a  will  may  be  enforced  in 
Equity  as  a  compact;  Dufour  v.  Pereiroj  1  Dick.  419 ;  see  the  judgment  in  the 
latter  case  also  reported  2  Hargrave,  Jurid.  Arg.  272 ;  2  Harg.  Jurisconsult  Exer- 
citations,  101,  where  will  be  found  Mr.  Hargrave's  remarks  on  the  present  case. 
See  also  Izard  v.  Middteton,  1  Dessaus.  116,  which  is  a  case  somewhat  similar  to 
the  present;  but  the  agreement  not  being  reduced  to  writing,  and  the  defendant 
insisting  in  his  answer,  on  the  Statate  of  Frauds,  and  the  evidence  not  being  sat- 
isfactory, the  bill  was  dismissed  with  costs.  In  another  case,  an  agreement  by  a 
husband  to  make  by  will  a  sufGicient  provision  for  his  wife,  in  consequence  of  her 
stipulating  before  marriage,  by  agreement  in  writing,  to  renounce  aU  claim  upon 
his  estate,  was  enforced  against  his  executors ;  it  being  held  that  the  party  b  v 
such  agreement  had  renounced  the  absolute  power  of  disposing  of  his  estate  with 
which  he  was  clothed  by  law.  Rivers  v.  Rivers,  3  Dessaus.  190.  So  it  seems 
an  agreement  between  the  children  of  a  family,  made  during  the  life  time  of  their 
father,  to  divide  his  estate  equally  among  them  at  his  death,  notwithstanding  any 
distribution  of  the  same  he  might  make,  would  be  enforced  in  Equity,  if  clearly 
proved,  and  if  it  did  not  infringe  the  Statute  of  Frauds,  kelson  v.  JVelson,  1 
Wash.  136. 

The  present  case  is  also  cited  as  an  authority  to  show  that  relief,  inconsistent 
with  the  case  stated  in  the  bill,  cannot  be  given  under  the  general  prayer.  2 
Maddock  Ch.  171.  See  also  Story,  Eq.  PL  §  42 ;  Jones  v.  Parishes  of  Montgomery, 
3  Swanst  208;  Walker  v.  Devcreaux,  4  Paige,  229;  ffllkin  v.  fVUkin,  1  Johns. 
Ch.  Ill ;  Shxjmard  v.  Starke,  3  Munf.  29. 

It  is  deemed  proper  to  preserve  in  these  pages  the  prefatory  note  with  wluch 
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eldest  son,  father  of  the  present  Lord  Cholmondeley.  His  other 
daughter  Maria  married  Charles  Churchill.  Robert  the  second  Earl 
of  Orford  died,  leaving  an  only  son,  Geoige  the  third  Earl. 

Horatio,  afterwards  created  Baron  Walpole  of  Woolterton,  brother 
of  the  first  Earl  of  Orford,  had  four  sons :  Horatio,  Thomas,  Richard, 
and  Robert. 

Mr.  Hargrave  has  introduced  the  remarks  already  referred  to  on  this  curious 
case: 

^The  following  professional  paper  is  connected  with  the  great  cause  in  Chan- 
cery between  the  present  Lord  Walpole  and  the  present  Eu-l  of  Cholmondeley. 
Both  branches  of  that  cause  are  veiy  ably  reported.  The  branch  at  law  is  in  7 
Dumf.  and  East  138.  The  equity  branch  is  in  3  Ves.  Jufl.  402.  It  is  only  to 
the  latter  branch,  that  the  following  paper  relates.  The  cause,  so  far  as  the  sub- 
ject of  the  following  paper  requires  an  introduction,  may  be  thus  explained : 

*^Creorge  the  thi^  Walpole  Earl  of  Orford,  grandson  and  heir  of  that  eminent 
statesman  Sir  Robert  Walpole  the  first  earl,  by  a  will  dated  23  November  1752, 
devised  Houffhton  and  the  other  family  estates  in  Norfolk  in  such  a  course  of 
entail,  as,  in  default  of  issue  male  from  himself  and  his  two  uncles  Sir  Edward 
Walpole  and  the  late  Mr.  Horace  Walpole,  afterwards  fourth  and  last  earl,  to  let 
in  successively  the  issue  male  of  his  fa&er's  two  sisters  Lady  Malpas  the  present 
Earl  of  Cholmondeley's  grandmother  and  I^dy  Maiy  Churchill,  and  the  issue 
male  of  his  grandfather  Sir  Robert  Walpole's  two  sisters  Lady  Townsend  and 
Mrs.  Hammond,  in  preference  to  his  mat  uncle'  Horace  the  late  Lbrd  Walpole 
and  his  issue  male.  But  afterwards,  by  a  will  dated  31  March  1756,  George  Earl 
of  Orford  devised  the  same  estates  in  a  course  of  entail,  which,  on  failure  of  issue 
of  himself  and  his  uncles  Sir  Edward  Walpole  and  Horace  Walpole,  postponed 
the  issue  male  of  Lady  Malpas,  Lady  Mary  Churchill,  Lady  Townsend,  and  Mrs. 
Hammond,  in  favor  of  his  great  uncle  Lord  Walpole  and  his  male  issue.  This 
new  arrangement  was  made  by  Earl  George,  in  concert  with  his  uncle  Horace 
Lord  Walpole :  and  the  latter,  on  the  very  same  day,  in  part-repeal  of  a  will  he 
had  already  made,  executed  a  codicil  devising  his  own  estates  in  strict  settlement, 
on  failure  of  issue  male  from  him,  to  Earl  George  and  his  issue  male,  with  remain- 
ders successively  to  liis  uncles  Sir  Edward  and  Horace  Walpole  and  their  issue 
male,  and  to  the  issue  male  of  Lady  Malpas,  Lady  Mary  Churchill,  Lady  Town- 
send,  and  Mrs.  Hammond,  exactly  according  to  the  plan  and  language  of  the  entail 
created  by  Earl  George's  will  of  the  same  iite:  and  Horace  Lord  Walpole  dvinjg 
about  nine  months  afterwards,  this  codicil,  so  prefering  the  issue  male  of  his 
elder  brother  Sir  Robert  Walpole  and  of  Sir  Robert's  daughters  and  sisters  to  his 
own  daughters,  who  were  several  in  number,  and  to  Uieir  issue,  took  effect 
Almost  twenty-one  years  after  the  will  of  March  1756,  namely,  on  the  4th  of 
December  1776,  Earl  George  made  a  codiciL  It  was  quite  consistent  with  being 
a  supplement  to  the  last  of  ms  two  wills,  except  that  it  recited  his  having  made 
his  last  will  dated  25  Nov.  1752,  which  was  the  date  of  Ae  first  of  them.  But  on 
his  death  in  Dec.  1791,  he  dyin^  a  bachelor;  and  his  uncle  Sir  Edward  Walpole 
being  previously  dead  without  issue ;  and  his  uncle  Horace,  who  succeeded  to 
the  earldom,  bemg  a  bachelor  and  f^reaHj  advanced  in  years,  it  became  impor- 
tant to  know,  —  whether  the  recital  in  Earl  Creorge's  comcil,  of  his  having  made 
his  last  will  dated  25  Nov.  1752,  should  operate  as  a  revival  of  the  will  so  dated, 
and  consequently  as  a  revocation  of  the  subsequent  one  of  31  March  1756 ;  or 
should  be  considered  as  a  mere  error  of  date  in  the  reference.  If  tlie  recital  of 
the  codicil  was  a  revocation  of  the  last  of  the  two  wills,  the  present  Earl  of  Chol- 
mondeley, subject  to  the  life  interest  of  Horace  Earl  of  Orford,  and  to  rcmaindeis 
to  his  first  and  other  sons  successively  in  tail  male,  which  soon  became  impossible 
by  his  death  without  having  married,  was  entitled  to  the  splendid  house  of  Hough- 
ton in  Norfolk  and  the  other  ancient  family  estates  in  that  count]^.  If  the  recital 
was  a  mere  error  in  stating  the  date,  then  the  last  of  the  two  wills  was  unhurt, 
and  so  the  present  Lord  Walpole  was  entitled  to  the  same  devised  Norfolk 
estates.  To  adjust  this  point,  whether  the  codicil  had  *  revoked  the  will  of  1750, 
and  revived  the  will  of  1752,  Lord  W^pole  filed  a  bill  in  chancery  against  the 
Earl  of  Cholmondeley  and  others;  the  chief  object  of  which  was  to  have  the  will 
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The  first  Earl  of  Orford  had  also  two  asters:  Dorolhy  aod 
Susannah.  The  former  married  Viscount  Townshend,  and  left  issue 
four  sons:  George,  Augustus,  Horatio,  and  Edward.  Susannah 
married  Anthony  Hammond :  and  they  left  issue,  three  sons: 
Richard,  Robert,  and  Horatio. 

of  1756  established  with  the  codicil  of  1776  as  a  codicil  to  it  Upon  the  hearing 
of  this  cause  in  November  1795,  the  point  being  a  Itgtd  one,  Lord  Chsocellor 
Loughborough  for  trial  of  it  directed  two  issues  to  the  Court  of  common  pleas. 
The  result  was  a  verdict  in  favor  of  Lord  Cholmondeley.  But  the  record  d  the 
judgment  founded  on  this  verdict,  included  a  bill  of  exceptions  by  Lord  WaJpole, 
m  respect  that  the  court  had  refbused  to  admit  some  evidence  offered  on  bk  M- 
ship's  part,  to  show  George  Earl  of  Oiford's  not  intending  by  his  codicil  to  leroke 
the  will  of  1756 ;  thouffh  the  evidence  was  to  obviate  a  doubt,  which  arose  ut 
from  the  codicil  in  itself,  but  &om  a  circumstance  exUmaly  namely,  from  the  pro- 
duction of  two  wills,  of  which  one  agreed  with  the  recital  of  the  codicil  in  beiuj 
last,  and  the  other  in  literai  date.  To  have  this  point  as  to  the  refusal  of  evidence 
of  explanation  ftrther  ai^ed  under  the  bill  of  exceptions,  the  case  was  canted  to 
the  lung's  bench  by  error.  But  the  judges  of  that  court  concurred  with  the  cash 
mon  pleas  in  holding  the  evidence  offered  inadmissible. 

"  In  this  stage  of  the  business,  and  when  the  equity  cause  was  set  down  before 
Lord  Loughbon>ug[h  for  farther  direction,  without  any  intention  of  farther  contest- 
ing the  matter  against  Lord  Cholmondeley,  the  author  of  the  following  paper  vu 
accidentally  spoken  to  b^  the  respectable  gentleman,  who  was  Lord  Wilpi^^ 
solicitor,  and  who  had  distinguished  himseUT  in  his  usual  manner,  both  by  his 
talents  and  his  industry.    What  passed  at  first  was  a  mere  conversation.  Hov* 
ever,  enough  passed  from  the  author,  to  show  that,  according  to  his  notion,  thoQgli 
Lord  AValpole  had  lost  his  cause  at  law,  there  was  a  point  open  to  him  in  eqni^t 
which  possibly  might  equally  serve  lus  purpose.    The  idea  suggested  wm,  tbtt 
the  circumstances  of  George  Earl  of  Orford's  will  of  1756,  and  of  the  late  W 
Walpole's  codicil  of  the  same  date,  seemed  to  be  such,  as  to  lead  to  consider  tbe 
two  testators  as  having  acted  by  compact j  in  other  words  as  making  mdiud  vilb: 
and  that  the  late  LorcTWalpole's  death  having  rendered  his  part  of  the  compact 
irrevocable,  Earl  George's  part  should  in  equity  be  deemed  equally  sa   It  occiff- 
red  also  to  the  author,  that  ne  was  possessed  of  the  copy  of  a  judgment  by  toe 
late  Lord  Camden,  whilst  he  held  the  great  seal,  taken  from  his  loidship's  on 
note-book,  in  a  case  of  mutual  wills,  which  periiaps  might  be  applicable:  ^.'^ 
inspection  of  the  judgment,  it  actually  appeared  to  be  a  case,  at  least  fanasmt 
principles  favorable  to  maintaining  Earl  George's  will  of  1756,  on  the  ground  of 
compact    The  solicitor  of  Lord  Walpole  was  struck  with  the  manner  of  thus 
raising  an  equity  point  for  his  lordship ;  more  especially  after  seeing  Lord  Cm- 
den's  judgment  in  the  case  of  mutual  wills  before  him.    Under  these  c>"^"°^ 
ces,  it  was  thought  fit  to  consult  the  author  professionally  on  behalf  of  uird 
Walpole ;  and  a  case  was  laid  before  the  author,  in  order  to  have  his  impresnow 
on  the  point  of  equity.    His  opinion  was  given  in  the  course  of  about  nine  or  tw 
days ;  and  is  contained  in  the  following  paper,  with  no  other  difference  than  tw 
correction  of  some  error  of  expression,  which  escaped  from  the  author  m  thcBjJ^ 
of  writing,  but  which  was  not  however  in  the  least  material  to  the  argumeob- 
tive  parts  of  the  paper.    After  his  having  written  the  opinion,  and  attended  »  cod- 
sultation  with  Mr.  Solicitor  General  Mitford  and  Mr.  Mansfield,  the  two  Benior 
counsel  for  Lord  Walpole  in  equity,  the  author  was  not  thought  a  n^®*"7?^ 
son  to  be  any  farther  resorted  to  in  the  business.    But  the  equity  point,  ^"^^  f 
first  accidentally  made,"  and  afterwards  laboriously  considerod,  was  '^tf'^ 
argued  by  the  solicitor  general,  Mr.  Mansfield,  Mr.  Graham,  and  Mr.  Alex^^j; 
for  Lord  Walpole.    The  judgment  of  the  lord  chancellor  was  against  ^^,^^ 
pole  on  the  point:  and  the  clearness,  with  which  it  is  reported  in  ^' *^ 
third  volume  of  Chancery  Cases,  is  one  of  many  proofs  of  his  ^^VP^J^^^ 
of  recording  judicial  eloquence  of  the  highest  class.    The  chief  g^"^,   Jl, 
lord  chancellor's  decision  seems  to  have  been,  that  the  compact  between  the  i^ 
testators  wHs  too  v<u(ut  and  uneeriam  to  be  enforceable  by  a  court  o^  J^^^'ig. 
therefore  was  only  fit  to  operate  as  an  honorary  engagement    How  this  objecw 
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George,  Earl  of  Orford,  by  a  wUl,  dated  the  25th  of  November, 
1752,  devised  all  his  manors,  lands,  tenements  and  heredit- 
aments *  in  the  county  of  Norfolk  (except  the  lands  lira-     [*  403] 
ited   in  jointure  to  the  Countess  Dowager,  and  certain 
estates,  mortgaged  by  his  father  to  Thomas  Walker)  to  John  Harris 
and  Thomas  Crewys  and  their  heirs,  to  the  following  uses :  namely, 
to  the  use  of  the  testator's  first  and  other  sons  successively  in  tai) 
male ;  remainder  to  his  uncle  Sir  Edward  Walpole  for  life ;  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  remainder 
to  his  first  and  other  sons  successively  in  tail  male ;  remainder  to 
the  testator's  uncle  Horatio  for  life  ;  remainder  to  trustees  to  pre- 
serre  contingent  remainders ;  remainder  to  his  first  and  other  sons 
successively  in  tail  male ;  remainder  to  Lord  Malpas,  eldest  son  of 
George  £arl  of  Cholmondeley,  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to  his  first  and  other 
sons  successively  in  tail  male ;  remainder  to  Robert  Cholmondeley, 
second  son  of  the  Earl  of  Cholmondeley,  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder  to  his  first  and  other 
sons  successively  in  tail  male ;  remainder  to  Lady  Maria  Churchill  for 
life ;  remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  her  first  and  other  sons  successively  in  tail  male ;  remainder 
to  the  testator's  great  uncle  Horatio,  (afterwards  created  Baron  Wal- 
pole of  Woolterton,)  for  life ;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  his  eldest  son  Horatio,  for  life  ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to 
his  first  and  other  sons  successively  in  tail  male ;  with  similar  limita- 

to  enforcing  the  compact  is  affected  by  the  cases  and  authorities  disclosed  in  the 
following  paper,  or  inight  be  otherwise  affected,  the  author  was  not  professipnally 
called  upon  to  consider.  Had  the  equity  point  occurred  sooner  as  a  matter  fit  to 
be  urged,  it  might  have  been  more  convenient  to  Lord  Walpole's  side  of  the 
question.  For  Uien  his  bill  in  chanceiy  might  have  insisted,  not  only  that  the 
will  of  1756  was  not  revoked,  but  that  if  it  was,  it  was  in  breach  of  the  compact 
between  Earl  George  and  the  late  Lord  Walpole ;  and  therefore  that  a  court  of 
Equity  ought  to  declare  Lord  Cholmondeley  as  devisee  in  the  will  of  1752,  a 
trustee  for  Lord- Walpole  as  devisee  in  the  will  of  1756.  Had  the  bill  been  shap- 
ed in  that  way,  the  ^ui^  question,  so  made  to  hang  over  the  question  at  law, 
possibly  mi^ht  have  assisted  the  argument  for  Lord  Walpole  in  each  stage  of  the 
Dufliness.  On  the  trial  in  the  court  of  common  pleas,  it  might  have  increased  the 
difficulty  of  imputing  to  George  Earl  of  Orford  an  intention  of  revoking  the  will 
of  1756,  that  a  verdict  to  that  effect  might  be  rendered  finally  inoperative  by  a 
decree  of  chanceiy,  declaring  such  revocation  to  be,  not  merely  a  breach  of  faith 
almost  irreconcilahle  with  the  known  high  honor  of  the  testator,  but  even  a  fit 
sabject  for  equitable  relief.  In  case  also  of  ever  reaching  the  point  of  equity, 
that  point  would  have  been  in  direct  issue  between  the  parties  on  the  pleadings 
and  proofs,  instead  of  being  taken  up  as  a  mere  ailer-thoudit,  on  a  bill,  framed 
wi&out  the  least  vipw  to  raising  any  such  point,  and  therefore  not  adapted  to  pro- 
duce a  regular  discussion  of  it 

**  It  IS  proper  to  add,  that  both  the  following  case,  and  the  preceding  prefatory 
introduction  in  it,  are  extracted  from  the  second  volume  of  the  author's  Juridical 
Arguments,  and  were  first  published  in  1799 :  and  that,  about  a  year  after  the 
lord  chancellor's  having  adjudged  this  Walpole  case  of  mutual  wills,  he  had  an- 
other case  of  mutual  wills  oefore  him,  namely,  the  case  of  Hinddtif  v.  Smnumdi* 
4  Ves.  Jun.  160,  being  a  case,  in  which  two  sisters  made  mutual  wills  of  personal 
estates,  and  in  which  his  lordship  held,  that  the  marriage  of  one  did  not  revoke  the 
will  of  the  other." 
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The  first  Earl  of  Orford  had  also  two  sisters:  Dorothy  and 
Susannah.  The  former  married  Viscount  Townshend,  and  left  issue 
four  sons:  George,  Augustus,  Horatio,  and  Edward.  Susannah 
married  Anthony  Hammond:  and  they  left  issue,  three  sons: 
Richard,  Robert,  and  Horatio. 

of  1756  established  with  the  codicil  of  1776  as  a  codicil  to  it  Upon  the  hearing 
of  this  cause  in  November  1795,  the  point  being  a  kgtd  one,  Lord  Chancellor 
Loughborough  for  trial  of  it  directed  two  issues  to  the  Court  of  common  pleas. 
The  result  was  a  verdict  in  favor  of  Lord  Cholmondeley.  But  the  record  of  the 
judgment  founded  on  this  verdict,  included  a  bill  of  exceptions  W  Lord  Walpole, 
m  respect  that  the  court  had  refused  to  admit  some  evidence  offered  on  his  lord- 
ship's part,  to  show  George  Earl  of  Orford's  not  intending  by  his  codicil  to  revoke 
the  will  of  1756 ;  thouffh  the  evidence  was  to  obviate  a  doubt,  which  arose  not 
from  the  codicil  in  itself,  but  fh)m  a  circumstance  external,  namely,  from  the  pro- 
duction of  two  wills,  of  which  one  agreed  with  the  recital  of  the  codicil  in  being 
last,  and  the  other  in  literal  date.  To  have  this  point  as  to  the  refusal  of  evidence 
of  explanation  Either  argued  under  the  bill  of  exceptions,  the  case  was  carried  to 
the  lung's  bench  by  error.  But  the  judges  of  that  court  concurred  with  the  com- 
mon pleas  in  holding  the  evidence  offered  inadmissible. 

*'In  this  stage  of  the  business,  and  when  the  equity  cause  was  set  down  before 
Lord  Loughborough  for  farther  direction,  without  any  intention  of  farther  contest- 
ing the  matter  against  Lwd  Cholmondeley,  the  author  of  the  following  paper  was 
accidentally  spoken  to  b^  the  respectable  gentleman,  who  was  Lord  Walpolels 
solicitor,  and  who  had  distinguished  himsefi'  in  his  usual  manner,  both  by  his 
talents  and  his  industry.  What  passed  at  first  was  a  mere  conversation.  How- 
ever, enough  passed  fix>m  the  author,  to  show  that,  according  to  his  notion,  thou^ 
Lord  Walpole  had  lost  his  cause  at  law,  there  was  a  point  open  to  him  in  equity, 
which  possibly  might  equally  serve  his  purpose.  The  idea  suggested  was,  that 
the  circumstances  of  George  Eku-1  of  Orfora's  will  of  1756,  and  of  tiie  late  Lord 
Walpole's  codicil  of  the  same  date,  seemed  to  be  such,  as  to  lead  to  consider  the 
two  testators  as  having  acted  by  oompod,  in  other  words  as  making  mutual  wills : 
and  that  the  late  LorcTWalpole's  death  having  rendered  his  part  of  the  compact 
irrevocable,  Earl  George's  part  should  in  equity  be  deemed  equally  so.  It  occur- 
red also  to  the  author,  that  ne  was  possessed  of  the  copy  of  a  judgment  by  the 
late  Lord  Camden,  whilst  he  held  the  ^at  seal,  taken  from  his  lordship's  own 
note-book,  in  a  case  of  mutual  wills,  which  peihaps  might  be  applicable :  and  upon 
inspection  of  the  judgment,  it  actually  appeared  to  be  a  case,  at  least  furnishing 
principles  favorable  to  maintaining  Earl  George's  will  of  1756,  on  the  ground  of 
compact  The  solicitor  of  Lord  Walpole  was  struck  with  the  manner  of  thus 
raising  an  equity  point  for  his  lordship ;  more  especially  after  seeing  Lord  Cam- 
den's judgment  in  the  case  of  mutual  wills  before  him.  Under  these  circumstan- 
ces, it  was  thought  fit  to  consult  the  author  professionally  on  behalf  of  Lord 
Walpole ;  and  a  case  was  laid  before  the  author,  in  order  to  have  his  impressions 
on  the  point  of  equity.  His  opinion  was  given  in  tiie  course  of  about  nine  or  ten 
days ;  and  is  contained  in  the  following  paper,  with  no  other  difference  than  the 
correction  of  some  error  of  expression,  which  escaped  from  the  author  in  the  hurry 
of  writing,  but  which  was  not  however  in  the  least  material  to  the  argumenta- 
tive parts  of  the  paper.  Afler  his  having  written  the  opinion,  and  attended  a  con- 
sultation with  Mr.  Solicitor  General  Mitford  and  Mr.  Mansfield,  the  two  senior 
counsel  for  Lord  Walpole  in  equity,  the  author  was  not  thought  a  necessaiy  per- 
son to  be  any  farther  resorted  to  in  the  business.  But  the  equity  point,  which  he 
first  accidentally  made,*  and  afterwards  laboriously  considered,  was  regularly 
argued  by  the  solicitor  general,  Mr.  Mansfield,  Mr.  Graham,  and  Mr.  Alexander 
for  Lord  Walpole.  The  judgment  of  the  lord  chancellor  was  against  Lord  Wal- 
pole on  the  point :  and  the  deamees,  with  which  it  is  reported  in  Mr.  Vese/s 
third  volume  of  Chanceiy  Cases,  is  one  of  many  proofs  of  his  happy  manner 
of  recording  judicial  eloquence  of  the  highest  class.  The  chief  ground  of  the 
lord  chancellor's  decision  seems  to  have  been,  that  the  compact  between  the  two 
testators  was  too  txi^fiie  and  unceriain  to  be  enforceable  by  a  court  of  justice,  and 
therefore  was  only  fit  to  operate  as  an  honorary  engagement    How  tms  objection 
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George,  Earl  of  Orford,  by  a  wiQ,  dated  the  S5th  of  November, 
1752,  devised  all  his  manors,  lands,  tenements  and  heredit- 
aments *  in  the  county  of  Norfolk  (except  the  lands  lira-  [♦  403] 
ited  in  jointure  to  the  Countess  Dowager,  and  certain 
estates,  mortgaged  by  his  father  to  Thomas  Walker)  to  John  Harris 
and  Thomas  Crewys  and  their  heirs,  to  the  following  uses :  namely, 
to  the  use  of  the  testator's  first  and  other  sons  successively  in  tai) 
male ;  remainder  to  his  uncle  Sir  Edward  Walpole  for  life ;  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  remainder 
to  his  first  and  other  sons  successively  in  tail  male ;  remainder  to 
the  testator's  uncle  Horatio  for  life  ;  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  his  first  and  other  sons 
successively  in  tail  male ;  remainder  to  Lord  Malpas,  eldest  son  of 
George  Earl  of  Cholmondeley,  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  his  first  and  other 
sons  successively  in  tail  male ;  remainder  to  Robert  Cholmondeley^ 
second  son  of  the  Earl  of  Cholmondeley,  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder  to  his  first  and  other 
sons  successively  in  tail  male ;  remainder  to  Lady  Maria  Churchill  for 
life ;  remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  her  first  and  other  sons  successively  in  tail  male ;  remainder 
to  the  testator's  great  uncle  Horatio,  (afterwards  created  Baron  Wal- 
pole of  Woolterton,)  for  life ;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  his  eldest  son  Horatio,  for  life  ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to 
his  first  and  other  sons  successively  in  tail  male ;  with  similar  Umita- 

to  enfoicing  the  compact  is  aJTected  by  the  cases  and  authorities  disclosed  in  the 
following  paper,  or  might  be  otherwise  affected,  the  author  was  not  professipnally 
called  upon  to  consider.  Had  the  equity  point  occurred  sooner  as  a  matter  fit  to 
be  urged,  it  miffht  have  been  more  convenient  to  Lord  Walpole's  side  of  the 
question.  For  Uien  his  bill  in  chancery  might  have  insisted,  not  only  that  the 
will  of  1756  was  not  revoked,  but  that  if  it  was,  it  was  in  breach  of  the  compact 
between  Eail  George  and  the  late  Lord  Walpole ;  and  therefore  that  a  court  of 
Equity  ought  to  declare  Lord  Cholmondeley  as  devisee  in  the  will  of  1752,  a 
trustee  for  Lord*  Walpole  as  devisee  in  the  will  of  1756.  Had  the  bill  been  shap- 
ed in  that  way,  the  equity  question,  so  made  to  hang  over  the  question  at  law, 
possibly  might  have  assisted  the  argument  for  Lord  Walpole  in  each  stage  of  the 
business.  On  the  trial  in  the  court  of  common  pleas,  it  might  have  increased  the 
difficulty  of  imputing  to  George  Earl  of  Orford  an  intention  of  revoking  the  will 
of  1756,  that  a  verdict  to  that  effect  might  be  rendered  finally  inoperative  by  a 
decree  of  chancery,  declaring  such  revocation  to  be,  not  merely  a  breach  of  faith 
almost  irreconcilable  with  the  known  high  honor  of  the  testator,  but  even  a  fit 
subject  for  equitable  relief.  In  case  also  of  ever  reaching  the  point  of  equity, 
that  point  would  have  been  in  direct  issue  between  the  parties  on  the  pleadings 
and  proofs,  instead  of  being  taken  up  as  a  mere  afler-thouj^ht,  on  a  bill,  firamed 
without  the  least  vi^w  to  raising  any  such  point,  and  therefore  not  adapted  to  pro- 
duce a  regular  discussion  of  it 

**  It  is  proper  to  add,  that  both  the  following  case,  and  the  preceding  prefatory 
introduction  in  it,  are  extracted  from  the  second  volume  of  the  author's  Juridical 
Arguments,  and  were  first  published  in  1799 :  and  that,  about  a  year  after  the 
lord  chancellor's  having  adjudged  this  Walpole  case  of  mutual  wills,  he  had  an- 
other case  of  mutual  wills  before  him,  namely,  the  case  of  HindcUy  v.  Simmondt. 
4  Ves.  Jun.  160,  being  a  case,  in  which  two  sisters  made  mutual  wills  of  personal 
estates,  and  in  which  his  lordship  held,  that  the  marriage  of  one  did  not  revoke  the 
will  of  the  other." 
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the  other  legatees  of  IiOrd  Orford,  and  also  claiming  as  tenant  in 
tail  expectant  upon  the  death  of  his  &ther,  against  Lord  Cholmon- 
deley,  Lord  Orford,  and  the  executors  of  George  Earl  of  Orford ; 
praying,  that  the  will  of  Geoige,  late  Earl  of  Orford,  dated  the  Slst 
of  March,  1756,  and  his  codicil,  dated  the  4th  of  December,  1776,  as 
a  codicil  to  the  said  will,  may  be  established,  and  the  trusts  thereof 
carried  into  execution ;  then  praying  the  usual  accounts  ;  and  that, 
if  the  personal  estate  should  not  be  sufficient  for  the  debts,  lega- 
cies, &ic.  the  deficiency  may  be  raised  from  the  testator's  real  es- 
tates ;  and  that  the  PkontifT  Horatio  Walpole  may  be  paid  his  leg- 
acy of  10,000/.  with  interest 

The  bill  stated,  that  George  Earl  of  Orford  and  Horatio,  after- 
wards Lord  Walpole,  his  great  uncle,  about  the  beginning  of  the 
year  1756  agreed  with  each  other  to  settle  the  principal  parts  of 
their  respective  estates  in  the  county  of  Norfolk  in  such  manner, 
that  the  said  Horatio,  afterwards  Lord  Walpole,  and  the  issue  male 
of  his  body  should  take  the  Orford  estates,  (except  the  estates  in 
jointure  and  those  comprised  in  the  mortgage  to  Walker,)  before 
any  of  the  issue  female  of  the  first  Lord  Orford ;  and  that  the  issue 
male  of  the  first  Lord  Orford  should  take  the  estates  of  the  said 
Horatio  Walpole  before  any  of  his  own  issue  female :  so  that  upon 
fEulure  of  the  issue  male  of  the  body  either  of  the  said  first  Earl  of 
Orford  or  of  the  said  Horatio  Walpole,  his  brother,  the  estate  of 
that  branch  of  the  family,  whose  issue  male  should  so  fail,  might  go 
to  the  issue  male  of  the  other  branch;  and  that  the  two  estates 
might  thereafter  be  enjoyed  together.  The  bill  then  stated,  that  in 
pursuance  of  the  said  agreement  and  in  order  to  carry  the  same  into 
execution,  the  will  of  Lord  Orford,  dated  the  Slst  of  March,  1756, 
and  the  codicil  of  Horatio,  afterwards  Lord  Walpole,  of 
[*  407]  the  same  date,  were  prepared  and  executed ;  that  ^  Hora- 
tio, Lord  Walpole,  died  in  1757  without  having  revoked 
his  codicil ;  by  means  whereof  the  limitations  thereof  took  efiect ; 
and  therefore  the  late'  Lord  Orford  was  bound  and  deemed  himself 
bound  by  the  agreement,  he  had  made  with  the  said  Horatio  Lord 
Walpole ;  and  if  Lord  Orford  Was  not  in  law  bound  by  such  agree- 
ment, he  was  in  honor  bound  thereby,  and  considered  himself  as 
bound  thereby.  The  bill  charged,  that  the  testator  Lord  Orford  did 
not  by  his  codicil  mean  to  revive  or  set  up  the  will  of  1752  or  in 
any  wise  to  change  or  alter  the  limitations  of  his  estates  made  by 
his  last  will,  dated  the  Slst  of  March,  1756;  but  meant  only  to 
charge  his  real  estates  with  the  payment  of  his  debts  and  legacies, 
and  to  dispose  of  his  personal  estate,  and  to  appoint  executors ;  and 
that  the  date  of  his  last  will  and  testament  was  mistakenly  inserted 
in  the  said  codicil ;  and  that  the  said  codicil  was  meant  to  be  and  is 
in  fact  by  the  said  testator  declared  to  be  a  codicil  to  his  last  will ; 
and  that  notwithstanding  the  mistake  of  a  date  in  the  recital  of  the 
said  codicil  the  testator  in  fact  meant  thereby  to  refer  to  his  last 
will  and  testament ;  which  last  will  and  testament  bore  date  the  Slst 
of  March,  1756  ;  the  instrument  bearing  date  the  85th  of  Novem- 
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ber,  1752,  having  been  revoked  by  the  said  will  of  the  Slst  of 
March,  1756. 

Lord  Cholmondeley  by  his  answer  stated,  that  he  did  not  know  or 
believe,  that  Lord  Orford  did  at  any  time  become  bound  or  consider 
himself  bound  in  law  or  equity  or  in  point  of  honor  to  the  perform- 
ance of  any  agreement  mentioned  in  the  bill,  or  of  any  agreement 
whatever,  in  relation  to  the  disposition  of  all  or  any  part  of  his  es- 
tates in  favor  of  the  male  issue  of  Horatio  Lord  Walpole  or  of  any 
person  or  persons  whatever  to  the  prejudice  of  all  or  any  person  or 
persons  named  in  the  will  of  1752. 

All  the  instruments  were  proved;  and  it  appeared,  that  Lord 
Orford's  will  of  the  Slst  March,  1756,  and  Lord  ^alpole's  codicil 
of  the  same  date,  were  attested  by  the  same  witnesses.  The  Plain- 
tiffs offered  evidence,  that  both  those  instruments  were  laid  before 
the  same  Counsel,  and  were  executed  at  the  house  of  the  Plaintiff 
Lord  Walpole  at  the  same  time ;  and  that  at  the  time  of  execution 
Lord  Orford  said  to  Richard  Capper,  Esq.  one  of  the  subscribing 
witnesses,  that  his  uncle  and  he  had  made  reciprocal  limitations  in 
the  said  instruments  in  favor  of  each  of  their  families  in  case  of 
&ilure  of  issue  of  either  of  them ;  they  also  offered  letters 
of  the  ^  testator  Lord  Orford  and  parol  evidence  to  prove  [*  408] 
Lord  Orford's  friendship  and  regard  for  the  Woolterton 
feunily,  and  that  he  was  not  intimate  with  the  family  of  Lord  Chol- 
mondeley. 

The  evidence  offered  by  the  Defendants  was  to  the  following 
effect: 

Charles  Lucas,  who  was  employed  by  the  testator  Lord  Orford  as 
solicitor,  deposed  to  several  conversations  between  him  and  the  tes- 
tator, in  which  the  latter  showed  great  anxiety  that  his  estate  should 
go  to  the  right  heirs. 

Carlos  Cony,  steward  of  the  testator  Lord  Orford,  deposed,  tliat 
in  1776  the  said  testator  directed  the  deponent  to  prepare  a  codicil 
to  his  will.  The  deponent  saying,  it  would'  be  proper  for  him  to 
have  the  will,  the  testator  said,  his  will  was  in  the  hands  of  Mr. 
Moone ;  and  he  gave  the  deponent  a  letter  to  Mr.  Moone  directing 
him  to  deliver  his  will  to  the  deponent.  In  consequence  of  that  let- 
ter the  will  of  the  25th  of  November,  1752,  was  deUvered  to  the  de- 
ponent in  May  1776  by  Moone.  The  will  remained  in  the  depo- 
nent's possession  for  several  months.  The  deponent  having  prepared 
the  codicil  attended  the  testator  with  it  at  his  house  at  Eriswell  in  No- 
vember 1776  or  January  1777.  Blanks  were  left  for  the  names  of 
the  executors  and  trustees  and  for  legacies  by  the  testator's  directions. 
The  testator  reader  appeared  to  read  the  codicil.  The  blanks  were 
filled  up  in  the  testator's  hand-vtrriting.  At  the  time  of  giving  in- 
structions for  the  codicil  the  testator  did  not  inform  the  deponent, 
that  he  meant  to  revoke  any  disposition  he  had  made  by  his  will  of  his 
real  estate,  or  to  cliange  any  of  the  limitations  or  to  alter  the  line  of 
succession,  in  which  the  same  would  go,  as  his  will  then  stood ;  nor 
did  he  give  any  instructions  to  make  any  alteration  in  the  limitations 
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of  his  real  estates  fiirther  than  to  make  them  subject  to  the  payment 
of  his  debts,  legacies  and  funeral  expenses.  During  the  testator's 
second  derangement  the  deponent  went  to  ErisweU,  and  asked  Mrs. 
Tuck  for  the  testator's  will  and  codicil ;  and  he  annexed  them  to- 
gether and*  sealed  them  up :  he  believed  the  will  then  dehvered  to 
him  was  the  will,  he  had  received  from  Moone. 

William  Moone  confirmed  the  evidence  of  Cony,  as  far  as  it  relat- 
ed to  the  delivery  to  him  of  the  will  of  1752 ;  and  depos- 
[  *  409]  ed,  *  that  the  said  will  was  committed  to  the  custody  of 
the  deponent  immediately  after  it  was  executed ;  and  it  re- 
mained in  his  custody  above  twenty  years. 

Richard  Gardiner  deposed,  that  the  testator  being  at  his  house  at 
Eriswell  shortly  before  his  death  said  to  the  deponent ;  <<  I  desire 
you  will  take  charge  of  my  papers  of  my  will  in  this  house ;  as  upon 
those  depend  the  succession  of  my  family  to  my  property."  The 
testator  then  said,  he  had  named  executors,  and  had  given  and  be- 
queathed 10,000Z.  to  Colonel  Walpole,  and  5000Z.  to  Mrs.  Tuck, 
(which  he  said  was  lapsed  by  her  death,)  and  that  he  had  also  left 
something  to  his  servants.  A  few  days  afterwards  the  testator  had 
a  fall  from  his  horse ;  and  being  confined  to  his  bed  at  Brandon, 
where  the  accident  happened,  and  not  likely  to  return  to  Eriswell 
for  some  time,  the  deponent  went  to  Eriswell  to  secure  the  testator's 
will  and  codicil ;  which  he  thought  unsafe  in  the  common  drawer  of 
a  bureau ;  and  he  brought  away  the  parcel,  which  contained  the  said 
will  and  codicil ;  and  deposited  the  same  in  the  iron  chest  in  the 
steward's  office  at  Houghton ;  where  they  were  found  at  the  death 
of  the  testator.  The  instruments  so  deposited  were  the  will  of  1752 
and  the  codicil  of  1776. 

Daniel  Potter  deposed,  that  about  two  years  before  the  execution 
of  the  codicil  the  testator  became  insane,  and  continued  so  about  a 
year ;  and  some  few  months  after  the  execution  of  the  codicil  he 
again  became  insane ;  and  continued  so  for  some  months. 

By  an  order  made  upon  the  hearing  of  this  cause  on  the  26th  of 
November  1795,  and  a  subsequent  order  made  on  the  6th  of  Feb- 
ruary 1796,  the  Lord  Chancellor  directed  the  following  issues  to  the 
Court  of  Common  Pleas  :  1st.  Whether  George,  late  Earl  of  Orford, 
devised  to  the  Defendant,  the  Earl  of  Cholmondeley,  an  estate  in 
tail  male  in  remainder  expectant  immediately  after  the  death  of  the 
Defendant  the  Earl  of  Orford  and  failure  of  sons  or  a  son  of  his 
body  and  of  issue  male  of  the  bodies  or  body  of  such  sons  or  son  ; 
2dly,  Whether*  the  said  testator  devised  an  estate  for  life  in  remain- 
der to  the  Plaintiff  Lord  Walpole  expectant  immediately  after  the 
death  of  the  said  Defendant  the  Earl  of  Orford  and  fail- 
[  ^  410]  ure  *  of  sons  or  a  son  of  his  body  and  of  issue  male  of  the 
bodies  or  body  of  such  sons  or  son. 

In  Easter  Term,  1796,  the  first  issue  came  on  to  be  tried  at  the 
bar  of  the  Court  of  Common  Pleas ;  when  the  Court  being  of  opin- 
ion, that  the  evidence  offered  on  the  part  of  Lord  Walpole,  the  De- 
fendant in  that  issue,  to  show,  the  testator  Lord  Orford  did  not  in- 
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tend  by  the  codicil  of  1776  to  revoke  the  will  of  1756  and  set  up 
the  will  of  1752,  could  not  be  received,  a  bill  of  exceptions  was  ten- 
dered, which  the  Court  allowed.  A  verdict  was  found  for  the  Plain- 
tiff Lord  Cholmondeley ;   and  the  other  issue  was  withdrawn. 

In  Hilary  Term,  1797,  the  exceptions  were  argued  in  the  Court 
of  King's  Bench  ;  which  Court  concurred  in  opinion  with  the  Court 
of  Common  Pleas  (1). 

Before  the  cause  came  on  upon  the  equity  reserved,  the  Defend- 
ant Lord  Orford  died  without  issue.  The  question  made  for  the 
Plaintiffs,  when  the  cause  came  on  upon  the  equity  reserved  was, 
whether,  taking  the  codicil  to  be  a  revocation  of  the  will  of  1756,  it 
was  not  executed  in  fraud  of  that  contract,  in  pursuance  of  which 
the  Plaintiff  contended  that  will  was  executed  ;  to  prove  which  they 
offered  to  read  the  evidence  of  Mr.  Capper. 

Attorney  General  [Sir  John  Scott]^  for  the  Defendant  Lord  Chol- 
mondeley, objected  to  the  evidence. 

Solicitor  General  [Sir  John  AEtford],  for  the  Plaintiffs.  Rock- 
wood  V.  RocJcwood,  Cro.  Eliz.  163.  1  Leon.  192.  Thynn  v.  Thynn^ 
1  Vern.  296.  Devenish  v.  Baynes,  Pre.  Ch.  3.  Chamberlaine  v. 
Chamberlaine,  2  Freem.  34 ;  2  Eq.  Ca.  Ab.  43,  cited  Pre.  Ch.  3. 
Here  is  a  promise  made  in  consideration  of  a  will  made  in  a  particu- 
lar manner ;  which  took  effect.  The  principle  is  considered  by  Lord 
Nottingham  as  established.  In  Berenger  v.  Berenger,  Lord  Notting- 
ham's Mss.  the  testator's  son  promised  to  pay  his  sister  a  sum  of 
money  at  the  end  of  three  years,  and  to  support  her  in  the  mean 
time.  That  was  not  a  case  upon  a  will,  but  upon  forbearing  to 
make  a  disposition  by  will,  which  would  have  the  effect  of 
making  a  provision  for  a  daughter  out  of  an  ♦  estate,  which  [♦  4 1 1  ] 
was  suffered  to  descend  to  the  son.  Reech  v.  Kenne- 
gal,  1  Ves.  123 ;  1  Wills.  227 ;  Amb.  67  (2). 

Attorney  General  [Sir  John  Scott],  for  the  Defendant.  The  bill 
considers  the  land  directly  and  specifically  bound  according  to  the 
will  of  1756.  They  now  admit,  that  will  could  be  defeated  by  a 
codicil  by  bringing  charges  upon  it  to  the  amount  of  the  whole  value. 
If  the  estate  was  bound,  it  could  no  more  be  affected  by  codicil  than 
by  act  inter  vivos.  The  case,  they  now  offer  to  prove,  it  is  not  with- 
in the  scope  of  their  bill  to  be  at  liberty  to  prove :  if  it  was,  parol  evi- 
dence cannot  be  admitted,  where  two  writings  do  not  refer  upon  the 
face  of  them  to  each  other,  to  show,  they  contain  a  binding  agree- 
ment upon  the  land.  The  Statute  of  Frauds  is  at  an  end,  if  under 
the  name  of  an  agreement  a  thing  may  be  made  a  devise,  or  under 
the  name  of  a  devise  an  agreement,  which  is  not  either  according  to 
that  Statute.  As  to  the  cases,  where  upon  the  head  of  fraud  evi- 
dence has  been  admitted,  the  bill  must  allege  a  fraud  practised, 
and  that  it  was  done  in  consequence  of  that  fraud.  Devenish  v. 
Baynes,  the  only  case,  in  which  land  was  bound,  turned  upon  the 


1)  7  Term.  Rep.  B.  R.  138. 

2)  Sc 


(2j  See  more  cases  of  this  nature  in  the  note,  ante,  p.  38, 9,  to  Pym  v.  Blitck- 
oum. 
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custom  of  the  country ;  by  which  the  estate  could  be  created  by  pa- 
rol ;  therefore  they  let  in  evidence.  In  other  cases  it  was  personal 
estate  ;  and  the  Court  studiously  decreed,  that  the  individual,  who 
had  defrauded  the  testator,  should  out  of  his  funds  make  good  the 
prcxnise  ;  and  reserved  the  question,  whether  he  could  come  upon  the 
assets,  which  the  testator  had  intended  to  affect.  In  Reech  v.  Ken- 
negal  Lord  Hardwicke  was  very  cautious  as  to  the  evidence ;  and 
went  upon  the  denial  in  the  answer  not  being  sufficient. 

Lord  Chancelllor  [Loughborough].    How  am  I  to  comply  with 

the  prayer  of  this  bill  ?    I  must  declare,  that  the  devisees  taking  un- 

'  der  the  codicil  of  1776  shall  be  trustees  for  the  persons  taking  under 

the  will  of  1756.     Then  I  cannot  possibly  receive  parol  evidence. 

There  is  another  difficulty,  not  applying  to  the  point  of  evidence : 

how  can  I  make  that  decree  upon  this  bill ;  which  desires  me  to  give 

effect  to  the  codicil ;   for  the  Court  of  law  has  told  me  the  effect  of 

the  codicil  ?     It  has  said,  the  will  of  1756  cannot  be  incorporated  into 

the  will  of  1776.     According  to  the  verdict  I  can  only  execute  the 

will  of  1776,  containing  in  it  the  will  of  1752.     It  comes  back 

strongly  to  the  question  of  evidence.     The  Court  of  Law 

[*412]     has  told  me,  that  the  will  of  1756  is  gone.   You  now*  want 

upon  a  stated  case  of  contract  to  make  the  devisee  under 

the  will  of  1776  a  trustee ;  (I  should  direct  him  to  convey,  if  the 

contract  is  good),  and  you  attempt  to  do  that  by  parol  testimony. 

For  the  Plaintiffs.  The  evidence  ought  to  be  read  upon  the 
ground,  that  takes  every  case  out  of  the  Statute :  a  contract  per- 
formed on  one  side  in  a  manner,  that  makes  it  irrevocable. 

The  evidence  was  read  de  bene  esse. 

Solicitor  General,  [Sir  John  Mitford],  Mr.  Mansfield,  Mr.  Graham j 
and  Mr.  Alexander,  for  the  Plaintiffs.  No  proposition  is  better  set- 
tled than  that  a  contract  to  leave  by  will  is  good :  Goilmere  v.  Batti- 
son,  1  Yern.  48.  This  is  a  contract  to  make  mutual  wills.  A  case 
of  that  kind  and  very  similar  to  this  was  decided  by  Lord  Camden 
in  favor  of  such  an  agreement ;  Dufour  v.  Pereira  in  Chancery  18th 
July,  1769.  We  read  the  notes,  from  which  Lord  Camden  pro- 
nounced his  judgment.  His  Lordship  referred  to  the  cases,  that 
have  been  cited  for  admitting  the  evidence ;  which  tend  strongly  to 
confirm  his  opinion ;  and  though  there  were  in  that  case  circum- 
stances of  acquiescence  by  proving  the  will  and  receiving  the  legacy 
under  it,  the  judgment  was  pronounced  upon  the  other  ground.  It 
may  be  objected,  that  this  is  a  contract  in  its  nature  revocable.  It 
is  not  revocable  at  all  times,  but  only  during  the  joint  lives  with  no- 
tice ;  and  after  the  death  of  either  it  becomes  irrevocable.  Lord 
Camden  observes  upon  that,  that  when  an  instrument  of  this  nature 
is  executed,  and  there  is  any  engagement  not  to  revoke  it,  a  cove- 
nant for  instance,  there  can  be  no  doubt,  the  assets  would  be  respon- 
sible ;  and  where  it  is  an  engagement  of  a  different  description,  if 
from  the  nature  of  the  transaction  an  agreement  not  to  revoke  must 
of  necessity  be  implied,  it  is  precisely  the  same  thing.  But  without 
authority  the  Court  would  reject  that  construction,  which  is  big  with 
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fraud.  Suppose,  the  consideration  had  been  50,0002.  paid  down : 
would  there  be  any  doubt  of  relief?  It  would  be  the  same,  if  the 
consideration  had  been  a  deed  executed.  Then  what  is  the  differ- 
ence between  that  case  and  an  instrument  becoming  irrevocable  by 
the  acquiescence  of  Lord  Orford.  This  is  not  a  case  of  part  per- 
formance only ;  though  that  would  do ;  but  here  the  agreement  is 
executed.  /The  instruments  themselves  prove  the  contract ;  as  Lord 
Camden  says  in  the  case  before  him.  Is  it  by  accident, 
that  they  are  attested  *by  the  same  witnesses,  executed  [*413] 
upon  the  same  day,  and  contain  the  same  covenants  ?  As 
to  the  form  ef  the  bill,  it  does  not  specifically  pray  the  relief,  we 
now  ask,  because  we  had  great  reliance  on  the  other  point :  but  the 
case  is  stated  in  the  bill :  and  then  the  practice  is  to  give  the  relief 
under  the  general  prayer,  provided  thjere  is  no  surprise  on  the  De- 
fendants, that  they  lose  no  evidence,  and  suffer  no  inconvenience 
by  it. 

Attorney  General  [Sir  John  Scott],  Mr.  Lloyd,  and  Mr.  Stratford, 
for  the  Defendants.  Under  the  prayer  for  general  relief  the  Plain- 
tiffs cannot  have  a  relief,  that  is  inconsistent  with  the  case  made  by 
the  bill.  They  adopt  this  in  the  bill  as  an  engagement  of  honor 
merely ;  and  they  go  on  to  claim  under  the  codicil.  Nobody  claim- 
ing under  the  codicil  can  dispute  the  will  of  1752,  which  is  now  the 
legal  will.  It  is  impossible  for  them  to  claim  any  thing  in  this  Court 
under  the  codicil,  not  admitting  the  whole  effect  of  it.  If  they  state 
the  codicil  as  a  fraud  upon  a  valid  agreement  in  1756,  they  must 
abandon  the  codicil.  They  are  driven  therefore  to  give  up  all  the 
relief  prayed  as  legatees.  The  bill  ought  therefore  to  have  been  of 
a'  totally  different  nature.  It  is  an  invariable  rule,  that  nothing  can 
be  introduced  into  a  cause,  that  is  not  put  in  issue. 

As  to  the  merits,  the  circumstances  afford  no  ground  for  relief. 
The  very  nature  of  the  relief  breaks  in  so  much  upon  the  security 
of  property,  that  they  are  bound  to  state,  what  was  the  contract.  If 
the  evidence  was  admissible,  it  is  not  sufficient  to  prove  such  a  con- 
tract in  opposition  to  the  circumstances ;  that  Mr.  Walpole  was  a 
very  old  man  with  four  sons,  a  femily  established  so  that  in  all  prob- 
ability the  number  would  not  be  increased,  and  who  died  in  the  very 
beginning  of  the  next  year ;  that  Lord  Orford  was  a  young  man, 
likely  to  have  children,  likely  to  be  in  a  great  situation  in  the  world ; 
in  a  way  likely  to  incur  debts  ;  who  in  fact  lived  many  years.  Lord 
Orford  must  be  supposed  to  have  agreed,  that,  having  wholly  set 
aside  daughters  and  sons  of  daughters,  he  should  make  no  provision 
out  of  those  estates  for  younger  children  ;  that  he  should  make  no 
jointure ;  and  .your  Lordship  must  say  farther,  that  be  could  not 
contract  debts,  so  as  to  bind  these  estates ;  or  if  he  did,  that  he 
would  make  himself  answerable  out  of  other  assets  to 
make  good  to  the  persons  claiming  *  under  the  contract  all,  [*  414] 
that  his  wife,  children,  and  creditors,  should  take  out  of 
the  estates,  that  were  subject  of  the  contract.  It  must  be  admitted, 
he  might  with  notice  have  got  rid  of  a  contract  so  oppressive  and  of 
such  gross  inequality. 
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If  a  person  chooses  an  engagement  of  honor  instead  of  a  legal 
contract,  where  is  the  equity  ?  The  Court  is  to  suppose  an  engage- 
ment to  leave  these  estates,  not  only  to  the  Walpoles  and  the  Chd- 
mondeleys,  but  to  all  the  others,  the  Townshends  and  the  Ham- 
monds. If  it  had  been  by  deed,  no  professional  man  would  have 
permitted  it  to  be  done  without  a  power  of  revocation  inserted :  if 
by  will,  it  would  not  be  inserted,  only  because  the  law  gives  a  power 
of  revocation.  Saying,  he  was  not  at  liberty  to  revoke  without  no- 
tice, admits  that  he  had  power  to  revoke :  then  how  is  it  proved,  that 
he  could  not  without  notice  ?  That  is  a  most  important  term  in  the 
agreement.  I  admit,  there  may  be  agreements  mutually  to  leave, 
according  to  the  case  before  Lord  Camden :  but  your  Lordship  is 
bound  to  see,  that  you  have  evidence  according  to  the  law  of  the 
land,  that  such  a  contract  was  in  fact  entered  into.  Lord  Camden 
put  it  upon  this ;  that  that  instrument  was  a  contract.  He  decides 
it  upon  the  foot  of  contract.  The  evidence  of  Mr.  Capper  does  not 
come  up  to  the  agreement  stated  in  the  bill.  The  declaration,  he 
proves,  is,  that  Lord  Orford  and  Mr.  Walpole  had  made  limitations 
in  favor  of  each  of  their  families  in  failure  of  issue  of  either  of 
them,  not  in  favor  of  the  males  of  each  of  their  families  in  exclu- 
sion of  the  females ;  and  that  it  was  done  by  will ;  which  it  was  in 
the  power  of  either  to  revoke.  The  circumstances  of  the  will  of 
Lord  Orford  and  the  codicil  of  Mr.  Walpole  being  laid  before  the 
same  Counsel  and  made  at  the  same  time  are  too  vague  for  the  Court 
to  act  upon.  Upon  the  Statute  of  Frauds  I  repeat,  that  there  is  no 
case  as  to  land  but  Devenish  v.  Baynes.  At  that  time  the  law  of  the 
Court  was  not  settled :  2dly,  It  might  be  upon  the  circumstance, 
that  by  the  custom  the  legal  estate  might  be  created  by  parol ;  be- 
sides the  agreement  was  distinctly  proved  in  that  and  every  other 
case.  The  point  there  and  in  Chamberlaine  v.  Chamberlaine  was, 
whether  A.  by  the  representation  of  B.  was  fraudulently  prevented 
from  making  that  disposition  of  his  property,  that  he  was  then  in  the 
act  of  making ;  and  that  was  also  the  question  in  Olmius  v.  Lady 

WaUham. 
[*  415]         *  In  Gaylmer  v.  Paddiston,  1  Eq.  Ca.  Ab.  17.     2  Vent. 
353,  the  agreement  was  collateral,  in  consideration  of  a 
marriage,  which  was  had  in  consideration  of  that  agreement. 

Reply.  Lord  Cholmondeley's  answer,  that  he  does  not  know  of 
such  agreement,  shows,  it  was  in  issue.  The  fact  of  the  contract  be- 
ing established,  the  Court  must  determine  the  extent  of  it ;  and  the 
real  foundation  of  the  objection  must  be  that  the  extent  of  the  obli- 
gation cannot  be  drawn  by  the  Court.  A  considerable  degree  of 
uncertainty  might  have  arisen  upon  the  agreement  in  1  Eq.  Ca.  Ab. 
and  2  Ventris.  In  Dufour  v.  Pereira  (1)  suppose,  after  the  mutual 
wills  were  executed,  either  the  testator  or  testatrix  had  become  em- 
barrassed, and  had  been  obliged  to  part  with  some  of  the  property ; 
this  sort  of  instrument  must  be  considered  as  operating  only  upon 

(1)  1  Dick.  419. 
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what  should  be  left.  The  only  part  of  the  prayer,  that  can  be  con- 
sidered inconsistent,  is  that  the  legacies  shall  take  effect.  If  there 
is  another  fund,  there  is  no  inconsistency. 

Lord  Chancellor  [Loughborough.]'  The  prayer  of  this  bill  is 
for  payment  of  legacies.  The  bill  is  brought  by  Mr.  Walpole,  a 
legatee,  on  behalf  of  himself  and  all  other  legatees.  Lord  Walpole 
joins  with  the  Plaintiff  Mr.  Walpole,  and  makes  himself  co-plaintiff, 
claiming  as  devisee  of  the  estate,  and  for  the  purpose  of  having  the 
other  funds,  which  are  first  applicable,  applied  in  payment  of  the 
legacies,  in  order  to  have  the  estate  clear.  The  case  made  by  the 
bill  states  a  will  o(  1752,  another  will  of  1756,  and  a  codicil  of  1776, 
by  which  the  legacies  are  given.  The  bill  insists,  that  the  codicil 
refers  to  the  will  last  in  date ;  under  which  Lord  Walpole  claims 
part  of  the  real  estates ;  and  as  I  conceive  upon  the  form  of  the  bill, 
as  an  inducement  to  that  conclusion  the  bill  recites  an  agreement, 
and  reciting  the  fact  of  an  agreement  and  the  steps,  that  were  taken 
in  pursuance  of  it,  concludes  that  the  testator  was  bound  in  honor, 
not  bound  in  law,  not  bound  in  equity,  to  adopt  that  will  made  in 
pursuance  of  the  agreement  to  make  reciprocal  limitations.  The 
agreement  appears  to  be  introduced  into  the  bill  to  that  effect  only ; 
and  in  the  manner  of  it  not  quarrelling  with  the  codicil,  the  bill 
affirms  Lord  Orford's  power  to  devise ;  and  contends,  that  he  had 
devised  by  the  will  of  1756  and  the  codicil  of  1776  in  favor  of 
Lord  Walpole  and  the  legatee.  That  question  contested 
by  Lord  Cholmondeley  claiming  under  the  wiH  *of  1752  [*  416] 
has  gone  to  the  proper  jurisdiction,  a  Court  of  Law ;  and 
it  has  been  decided,  that  the  only  disposition  made  by  testament  is 
comprised  in  the  will  of  1752  and  the  codicil  of  1776  ;  which  united 
make  but  one  instrument.  The  inevitable  consequence  upon  this 
bill  is,  that  no  legatee  of  Lord  Orford  can  claim  against  that  dispo- 
sition. The  will  of  1752  is  by  necessary  conclusion  a  part  of  the 
codicil  of  1776.  Mr.  Walpole  therefore  is  a  suitor  in  this  Court 
upon  his  own  part  and  in  behalf  of  the  legatees ;  and  in  that  char- 
acter only  he  stands  before  me.  Lord  Walpole  stands  before  me 
only  in  the  character  of  devisee  of  the  estate,  and  desiring  the  appli- 
cation of  the  prior  funds,  in  order  to  have  the  estate  disencumbered. 
Lord  Walpole's  claim  as  devisee  under  the  will  of  1756  has  been 
negatived  by  the  determination  at  law ;  then  I  can  only  tell  him, 
consistently  with  the  determination  at  law,  that  he  is  no  devisee. 
The  Plaintiffs  cannot  claim  by  virtue  of  a  will  revoked  against  a  sub- 
sequent will,  that  has  been  established.  They  cannot  insist,  that  the 
testator  had  no  right  to  devise  to  the  whole  extent  of  the  will  of 
1752,  claiming  under  the  codicil,  a  part  of  the  devise  ;  which  must 
be  taken  together  and  entire.  The  prayer  is  entirely  adapted  to 
that  case ;  and  it  is  perfectly  of  course  after  the  decision  at  law, 
what  answer  I  must  give  to  the  specific  relief:  then,  whatever  lati- 
tude the  Court  takes  upon  the  prayer  for  general  relief,  no  relief  can 
be  given  upon  it,  that  is  inconsistent  with  the  specific  relief  prayed, 
and  that  does  not  apply  to  the  case  made  by  the  will. 
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Great  stress  was  laid  and  very  properly  laid,  upon  Dufour  v.  Pe- 
reira  (1),  with  the  authority  of  a  very  ingenious  and"  eloquent  opinion 
of  Lord  Camden  upon  general  grounds.  That  case  was  in  most  of 
the  circumstances,  and  certainly  in  the  form  of  the  bill,  the  very  op- 
posite of  this.  The  bill  stated  an  agreement  in  writing  contained  in 
an  instrument  conceived  in  the  form  of  a  will  of  persons  not  con- 
versant in  the  laws  of  this  kingdom,  made  before  a  notary  public ; 
an  agreement  perfectly  defined  with  minuteness  upon  all  cases,  that 
could  be  supposed  to  occur.  The  bill  prayed  performance ;  and  in 
consequence  of  the  agreement  it  was  contended,  that  all  the  effects, 
that  existed,  were  specifically  bound ;  and  it  prayed  a  transfer  of  the 
specific  stocks,  that  were  the  subjects  of  it,  and  not  disposed  of, 
according  to  that  mutual  agreement.     In  that  bill  the  two  Plaintiffs, 

the  daughters  of  the  Defendant,  did  not  claim  any  benefit 
[*417]     whatever  under  the  will  of  *  Mrs.  Reyne  the  grandmother, 

but  against  the  will  made  by  her  and  proved  as  her  last 
will.  The  mutual  will  had  been  proved  after  the  death  of  Mrs. 
Reyne :  but  it  was  only  proved  as  the  will  of  Mr.  Reyne.  In 
the  provisions  of  that  testamentary  agreement  they  had  made, 
which  is  not  very  common,  a  substitution  of  executors.  The  survivor 
was  to  be  the  executor ;  and  upon  the  death  of  the  survivor  there  is  a 
nomination  of  three  persons  to  come  in  as  a  substitution  of  executors ; 
and  one  of  them,  who  was  alive  upon  the  death  of  Mrs.  Reyne,  who 
had  made  her  will  against  the  mutual  will,  was  admitted  to  prove  it, 
not  as  her  will,  but  aii  the  will  of  Mr.  Reyne,  as  his  legal  representa- 
tive. Mrs.  Reyne's  will  was  also  proved  as  her  will  in  the  Ecclesi- 
astical Court. 

In  the  view  of  the  Court  therefore,  the  mutual  will  neither  was 
nor  by  possibility  could  be  considered  as  the  will  of  Mrs.  Reyne. 
It  was  considered  purely  as  the  will  of  her  husband.  There  was  no 
probate  of  it  as  her  will ;  but  on  the  contrary  the  will,  she  made, 
was  proved.  Therefore  the  Court  considered  it  not  as  her  testa- 
ment, but  as  a  contract  with  her  husband  for  valuable  consideration ; 
under  which  she  acted  for  sixteen  or  seventeen  years  ;  that  she  had 
taken  the  benefit  of  it  for  her  whole  life.  Therefore  she  had  ac* 
cepted  the  terms ;  and  had  bound  herself  to  the  conditions,  under 
which  all  the  property  was  ^ven  by  the  will  of  her  husband.  The 
will  states,  that  according  to  the  law  of  this  country  she  had  no  sep- 
arate property.  All  the  property  was  in  conmion  between  her  and 
her  husband.  There  was  stock  in  the  name  of  each :  40002.  was 
left  by  Mr.  Detudor  at  her  own  disposal,  not  to  her  separate  use. 
That  was  stated  by  the  bill  as  the  property  of  the  hu&band  ;  as  it 
certainly  was.  The  bill  states  therefore,  that  all  the  property,  she 
had  enjoyed  from  the  death  of  the  husband,  was  the  property  of  the 
husband.  The  answer  does  not  deny  it,  or  insist,  that  any  property 
was  to  her  separate  use,  but  only  puts  it  upon  this,  that  upon  the 
death  of  the  husband  that  property  was  not  bound  by  his  will,  be- 
ll) 1  Dick.  419. 
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cause  the  stock  was  not  transferred  into  his  own  name ;  that  it  was 
a  chose  in  action  not  reduced  into  possession.  The  effect  of  the 
agreement  was,  that  the  Wife  had  the  enjoyment  during  life,  and 
limited  to  that,  of  all  the  specific  interests :  she  had  a  limited  power 
of  disposing  of  part  of  that  property  :  but  all,  she  had,  was  upon 
condition,  that  she  should  dispose  of  her  own  property,  that  she 
might  have  acquired  after  his  death  (and  she  did  increase  it,)  upon 
the  dispositions  of  that  will.  Suppose,  she  had  rejected 
*  instead  of  proving  the  will  of  her  husband,  and  had  [*418] 
property  distinct  from  that  subject  to  the  operation  of  this  . 
contract,  and  an  attempt  had  been  made  to  bind  her  by  it :  I  do  not 
apprehend,  that  Lord  Camden  would  have  said,  that  merely  by  the 
chance  of  her  surviving,  she  a  feme  covert  would  have  been  bound 
by  the  contract  with  her  husband.  I  was  Counsel  in  that  case ;  and 
remember  particularly  the  argument :  but  I  happen  to  have  taken 
no  note  of  Lord  Camden's  opinion  ;  which  has  been  cited  by  the 
Solicitor  General  fi-om  a  very  accurate  note.  The  style  of  it  con- 
vinces me,  it  was  perfectly  his  own.  The  scope  of  the  argument 
was,  that  the  whole  family  was  living  near  Greneva.  The  Counsel 
for  the  Defendant  contended,  they  had  acted  upon  the  idea  of  a 
foreign  law ;  and  they  state,  that  according  to  the  law  of  that 
country  the  situation  of  husband  and  wife  is  perfectly  different  from 
their  situation  by  the  law  of  England  ;  and  with  a  view  to  that  this 
engagement  was  made ;  that  the  husband  there  had  no  interest  in 
the  property  of  his  wife :  her  property  dejure  is  separated  from  his ; 
he  has  no  interest  in  it,  but  the  administration  stante  matrimonio ; 
that  upon  the  death  of  the  wife  all  his  interest  ceases ;  and  it  goes 
to  the  children,  or  to  her  relations ;  and  in  the  same  manner  upon 
the  death  of  the  husband  his  property  goes  to  the  children,  and  if 
there  are  no  children,  to  his  relations.  They  also  contended,  that 
there  b  another  maxim,  that  any  donation  between  them  stante  mat- 
rimonio  is  of  no  avail ;  therefore  the  constant  practice  was  to  make 
mutual  wills :  but  it  was  also  contended,  that  mutual  wills  required 
confirmation  by  the  survivor ;  and  then  it  was  efficacious.  The  dis- 
cussion upon  the  reasonableness  of  that  law  occupied  a  considerable 
part  of  the  argument.  Lord  Camden  was  very  properly  of  opinion, 
that  he  must  judge  according  to  the  law  of  England,  where  they  had 
long  resided ;  and  taking  it  to  be  very  advantageous  to  the  surviving 
party  he  determined,  that  she  was  bound ;  and  that  her  husband's 
wiH  must  rule  hor's :  she  having  enjoyed  all  the  benefit ;  and  the  will 
being  perfectly  defined.  It  was  a  most  minute,  distinct  and  partic- 
ular, engagement  to  each  other  what  shall  be  done  after  the  death 
of  each  and  of  the  survivor.  It  goes  even  to  the  specification  of 
what  legacies  they  might  give,  and  of  the  disposition  of  plate, 
watches,  jewels  and  trinkets.  Some  legacies  are  to  be  paid  upon 
the  first  death  :  others  upon  that  of  the  survivor :  some  directions 
are  given  as  to  charitable  legacies.  Lord  Camden's  argument  ap- 
plied to  the  objections,  that  might  be  raised  by  the  Defendant.  I  do 
not  dispute  his  principles.  They  are  very  just,  where  they  apply. 
VOL.  111.  27 
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These  Plaintiffs  now  insist  upon  the  agreement,  which  they  state. 
As  to  the  extent  of  it,  it  does  not  exist  any  where  so  that  I  can  see, 
what  they  agreed  to :  but  the  fact  of  some  agreement  is  to  be  im- 
plied from  the  contemporary  execution  of  the  two  instruments  and 
the  other  circumstances.  From  the  co-existence  of  the  instruments 
and  the  execution  at  the  same  time  I  do  infer,  that  they  had  agreed 
to  make,  the  one  a  codicil,  the  other  a  will.  I  conclude  with  the 
bill,  that  both  considered  it  an  honorable  engagement.  I  cannot 
direct  the  execution  of  an  honorable  engagement ;  that  leaves  the 
party  to.  dispose,  as  he  pleases ;  which  rests  upon  nicer  points,  than 
a  Court  of  justice  can  decide  upon.  I  must  say,  they  meant  to  im- 
pose upon  each  other  a  legal  and  binding  obligation :  that  that  was 
ttieir  intention,  and  they  meant  to  do  so.  I  adopt  what  the  Attor- 
ney General  said  with  great  force :  if  they  meant  to  bind  themselves, 
and  by  a  more  formal  and  efficacious  instrument  than  a  will,  I  do 
not  apprehend,  any  man  of  honor  in  the  profession  would  have  suf- 
fered Lord  Orford  to  execute  this  agreement  without  a  power  of 
revocation  inserted ;  for  it  would  have  been  a  most  absurd  deed  for 
him  to  execute  without  giving  himself  a  larger  latitude  to  consider 
what  he  should  do  for  his  own  issue  female.  It  would  have  been 
by  no  means  consistent  with  the  mutual  honor  of  the  two  parties  to 
suffer  him  so  to  bind  himself:  for  the  remainder  in  the  one  will  was 
worth  nothing ;  that  in  the  other,  as  these  contingent  interests  are 
valued,  was  infinitely  more  valuable.  But  the  obligation  upon  Lord 
Orford  to  bind  himself  strictly  and  in  legal  form  acccu'ding  to  the 
tenor  of  the  will  executed  would  have  reduced  him  in  many  possible 
and  probable  instances  of  his  life  to  great  difficulty  and  distress. 
Marriage  was  in  his  contemplation.  His  daughters  would  have  been 
totally  set  aside  according  to  the  engagement.  Therefore  in  the 
supposed  situation  of  the  parties  and  the  supposed  arrangement  it 
was  not  consistent  with  their  honor  to  have  this  rest  upon  any  more 
than  that  agreement,  to  be  left  ad  arUirium  with  that  tie  upon  the 
mind.  Choosing  to  do  it  by  will,  it  is  a  wide  conclusion  for  me  to 
draw,  that  if  the  parties  had  been  to  express  their  agreement,  it 
would  have  been  in  terms  to  make  it  finally  binding  upon  each  and 

irrevocable. 
[  *420  ]         *  But  for  this  Court  to  execute  an  agreement  it  is  always 

necessary,  that  the  terms  should  be  clear.  Here  it  is  un- 
certain, whether  they  meant  it  to  amount  to  a  legal  obligation. 
There  is  no  evidence,  nothing,  upon  which  I  can  obtain  a  clear  and 
defined  solution  of  that ;  and  I  lay  it  down  as  a  general  proposition, 
to  which  I  know  no  limitation,  that  all  agreements  in  order  to  be  ex- 
ecuted in  this  Court  must  be  certain  and  defined :  secondly,  they 
must  be  equal  and  fair ;  for  this  Court,  unless  they  are  fair,  will  not 
execute  them :  and  thirdly,  they  must  be  proved  in  such  manner  as 
the  law  requires.  Upon  a  bill  properly  framed  all  these  points  would 
occur ;  and  upon  such  a  bill  the  Defendant  would  undoubtedly  have 
the  benefit  of  demurring.  It  is  enough  for  me  to  say,  I  doubt  upon 
every  one  of  these  points.     There  is  great  uncertainty  with  regard 
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to  the  terms  and  the  extent  of  the  agreement ;  and  particularly, 
whether  it  was  meant  to  be  absolutely  binding,  or  was,  as  the  instru- 
ments purport,  and  the  bill  states,  that  it  should  rest  upon  honor. 
The  counsel  (Uffered  as  to  the  extent  of  the  agreement.  Mr.  Gra- 
ham's idea  I  rather  think  most  proper  as  to  the  extent  (1).  In  that 
case  I  should  say,  it  was  not  a  fair  agreement  and  not  consistent 
with  the  honor  of  the  parties,  and  then  I  doubt,  whether,  consistent 
with  the  respect,  I  always  wish  to  pay  to  the  Statute  of  Frauds, 
there  is  that  degree  of  evidence  that  the  law  requires,  grom  the 
consideration  of  respect  to  the  parties  and  the  ailment  I  am  saying 
too  much  in  throwing  out  these  difficulties,  that  would  occur  upon 
a  bill  properly  framed.  I  am  very  sure,  I  ought  to  take  no  advan- 
tage from  the  Defendant  by  demurrer  or  any  other  defence  against 
that  bill.  One  advantage  he  certainly  would  have ;  that  Mr.  Wal- 
pole  could  not  claim  without  renouncing  the  legacy  of  10,0002. 

Upon  this  view  of  the  case  the  decree  is  perfectly  of  course. 
Dismiss  so  much  of  the  bill  as  prays,  that  the  will  of  1756  may  be 
established ;  and  declare,  that  the  will  of  1752  is  the  will,  to  which 
the  codicil  of  1776  applies.  Direct  an  account  of  the  personal 
estate,  &c.  (2).  • 

1.  Wherk  a  testator  has  left  two  inconsistent  wills,  see,  atile,  note  3  to  lEU  v. 
Chapmaa^  1  V.  405,  to  which  of  them  a  subsei^uent  codicil  must  be  held  to  refer. 

2.  As  to  the  latitude  which  Courts  of  Equity  may  take,  in  giving  particular 
relief  under  the  prayer  for  general  relief,  see  note  5  to  Weynwuih  v.  Beyer,  1  V. 
416. 

dL  A  note  of  the  case  of  Dvfowr  v.  Perieroy  (referred  to  in  the  principal  case,) 
is  given  in  1  Addams,  278.  The  most  general  maxim,  reco|?nized  in  Equity,  is, 
that  voluntas  testatoris  ambulatona  est  usque  ad  mortem ;  J^&tthews  v.  TVamer,  4 
Yes.  210;  an  instrument,  though  testamentary  in  form,  if  it  contain  a  covenant  to 
revoke,  can  only  operate  (if  at  all)  as  a  deed,  not  as  a  will.  Reid  v.  ShergoUL  10 
Ve8.375,379. 

4.  That  a  contract  of  which  the  terms  are  uncertain,  or  in  the  prog[res8  of  which 
there  has  been  any  misrepresentation,  will  not  be  enforced  in  fcquity ;  and  that, 
in  such  cases,  parol  evidence  is  admissible  on  the  part  of  the  defendant ;  see  the 
notes  to  Caherbf  v.  WUKams,  1  V.  210,  and  the  notes  to  The  Marquis  of  Townr 
send  V.  Stangroom,  6  V.  328. 

(1)  Mr.  Graham  admitted  in  the  argument,  that  making  mortgages,  provisions 
for  younger  children,  or  other  charges,  would  have  been  in  fraud  of  the  contract: 
the  other  Counsel  for  the  PlaintiflEs  did  not  carry  it  farther  in  extent  than  a  cov- 
enant to  leave  and  not  to  revoke  without  notices 

(2)  Postj  vol.  iv.  616.  See  Mr.  Hargrave's  opinion  upon  tlie  subject  of  this 
case  in  his  Juridical  Arguments,  vol.  ii.  272. 
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FREEMAN  t^.  PARSLEY. 
[17W,  Jumi  aa] 

Grand-children  entitled  under  a  bequest  to  issue.  (a| 

Assignees  of  a  bankrupt,  Defendants  in  respect  of  an  interest  in  his  wife,  cannot 
tue  it  without  maMng  a  provision  for  her,  (6)  [p.  421.] 

Thomas  Adlam  by  his  will,  dated  the  Ist  of  September,  1775, 
devised  and  bequeathed  all  his  worldly  estate  both  real  and  personal 
of  what  nature,  kind  or  sort,  soever  or  wheresoever  situate  and  being 
as  well  in  Jamaica  as  Great  Britain  to  William  Freeman,  his  heirs, 
executors  and  administrators,  in  trust  to  the  ends,  intents  and  pur- 
poses, after  mentioned :  to  wit,  that  he  shall  and  do  thereout  in  the 
first  place  pay  all  the  testator's  debts,  and  prove  his  will ;  and  that 
he  shall  then  after  deducting  the  incident  chaiges  of  executing  this 
trust  (over  and  above  502.,  which  the  testator  desired  him  to  accept 
as  a  token  of  esteem)  pay  unto  the  testator's  half  sister  Elizabeth 
Rogers,  widow,  one  moiety  of  the  residue  of  his  estate  both  real  and 
personal :  but  in  case  of  her  decease,  the  said  moiety  to  be  equally 
divided. between  her  lawful  issue,  share  and  share  alike;  "and  the 
other  moiety  of  the  said  residue  of  my  estate  both  real  and  personal 
I  desire  he  will  pay  among  my  first  cousins,"  Edith  the  wife  of 
Stephen  Harris,  Thomas  Watts,  and  Mary  Marman,  widow,  Susan- 
nah, the  wife  of  Samuel  Beavin,  and  Mary  Scott,  widow ;  "  to  be  by 
him  equally  divided  between  them  share  and  share  alike ;  but  in  case  , 
of  their  decease  or  any  of  them  such  deceased  share  to  be  in  like 
manner  divided  among  the  lawful  issue  of  such  deceased,  and  in  de- 
&ult  of  such  issue  then  such  shares  to  be  equally  divided  among  the 
survivors :  "  and  he  appointed  William  Freeman  executor ;  "  and  my 
further  desire  is  that  the  net  proceeds  of  my  estate  both  real  and 
personal  ^which  I  hereby  order  to  be  sold  as  soon  as  convenient) 
may  be  divided  by  him  in  manner  before  mentioned  from  time  to 
time  as  fast  as  the  money  for  the  same  can  be  collected  and  he  shall 
have  in  hand  the  sum  of  1002." 

The  testator  in  July,  1791,  sailed  from  Jamaica  for  London  in  a 
ship,  which  was  not  heard  of  after  the  month  of  August  in  that  year. 
Elizabeth  Rogers,  Thomas  Watts,  and  Mary  Marman,  died  in  the 
life  of  the  testator.  The  testator's  first  cousin  Edith,  described  in 
the  will  as  the  wife  of  Stephen  Harris,  was  never  married  to  him ; 
and  her  real  name  was  Wasborowe.  She  died  without  issue  about 
the  25th  of  January,  1712 :  but  whether  before  or  after  the  death  of 

the  testator,  could  not  be  ascertained. 
[*422         *  Elizabeth  Rogers  left  three  children:  Sarah  Parsley; 
who  died  in  the  life  of  the  testator,  leaving  children  : 

(a)  Who  are  entiUed  under  the  description  of  "  issue** ;  see  ante^  p.  257,  note 
(a)  to  Dctvenport  v.  Hanbwry^  also,  note  (a)  p.  383,  to  Horsepool  v.  fVatsoru 
{b)  See  ante,  note  (a)  to  Burden  v.  Dean,  2  V.  607. 
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Hester  Bargeer  and  Ann  Redmond ;  who  survived  the  testator ;  the 
former  having  children ;  who  were  bom  in  the  life  of  the  testator. 

Thomas  Watts  left  four  children  :  John  Watts :  who  died  in  the 
life  of  the  testator,  leaving  children  ;  and  Elizabeth  Davis,  Priscilla 
Linnard,  and  Martha  Stroud ;  who  survived  the  testator,  having 
children  born  in  the  life  of  the  testator. 

Mary  Marman  left  six  children :  John  Marman  and  Martha  Wil- 
liams, who  survived  the  testator,  having  children  born  in  his  life : 
James  Marman,  Elizabeth  Dawkins,  and  Mary  Gough,  also  living, 
but  without  children ;  and  Edward  Marman ;  who  died  in  the  life  of 
the  testator ;  leaving  one  child. 

William  Gough,  the  husband  of  Mary  (rough,  became  a  bank- 
rupt. 

The  bill  was  filed  by  the  executor  to  have  the  various  claims  as- 
certained ;  and  the  question  arose  upon  the  right  of  the  grandchil- 
dren, claiming  as  issue ;  those,  whose  parents,  children  of  the  lega- 
tees named  in  the  will,  died  in  the  life  of  the  testator,  claiming  by 
their  answers  the  shares  of  their  respective  parents ;  those,  whose 
parents  survived  the  testator,  claiming  an  equal  distribution  with 
their  parents  respectively. 

The  executors  of  Edith  Wasborowe  claimed  in  her  right ;  and  the 
assignees  of  William  Gough  claimed  in  respect  of  the  share  of  his 
wife  Mary  Gough. 

Mr.  Mansfield,  Mr.  Richards,  Mr.  Cox,  and  Mr.  Short,  for  some 
of  the  Defendants,  children  of  some  of  the  legatees.  The  word 
^Mssue"  must  be  confined  to  children.  The  testator  could  not 
mean  issue  in  infinitum.  If  that  is  the  construction,  among  what  a 
number  of  people  the  division  must  be ;  and  they  must  take  share 
and  share  alike.  He  was  loolcing  to  an  event  likely  to  happen, 
while  the  legatees  or  some  of  them  were  living ;  not  to  a  very  remote 
period.  The  word  ^^  but "  instead  of"  and  "  must  mean  a  substitu- 
tion. To  take  in  grand-children  the  Court  must  insert  the 
•  words  "  living  at  the  death  of  the  testator  "  after  the  [*  423] 
words  "  in  default  of  such  issue." 

Solicitor  General  [Sir  John  Mttford],  Mr.  Steele,  Mr.  Campbell, 
Mr.  RomiUy,  and  Mr.  Stratford,  for  the  grand-children.  The  true 
construction  is,  all  the  descendants  living  at  the  testator's  death. 
The  safest  way  is  to  decide  according  to  the  express  language  of  the 
will.  The  direction  to  divide  as  fast  as  the  money  can  be  collected, 
and  he  shall  have  in  hand  100/.  shows,  he  meant  a  division  imme- 
diately upon  his  death.  It  is  not  like  Lord  Douglas  v.  Chalmer, 
(ante.  Vol.  II.  501.)  •  "  Issue  "  is  nomen  coUectivum,  comprehending 
all  descendants,  unless  there  is  something  to  confine  it :  Cook  v. 
CooJc,  2  Vern.  545;  Butler  v.  Stratton,  3  Bro.  C.  C.  367 ;  Scott  v. 
Chapman:  Wyth  v.  Blackman,  1  Ves.  196  (1).  The  doubt  there 
was,  whether  it  was  not  confined  by  the  word  "  children."  Here 
there  is  nothing  to  confine  it.     There  is  no  purpose  of  convenience 

(1 )  Amb.  555,  under  the  name  of  Wiglht  v.  ThurUUm.    That  case  is  stated  fhnn 
the  Register's  Book,  axiU,  25a 
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or  rule  of  construction  to  be  answered  be  excluding  grand-children. 
The  rule  is  the  other  way.  It  is  impossible  to  say,  there  is  a  default 
of  issue,  when  there  are  grand-children.  The  provision,  that  in  de- 
fault of  issue  it  shall  go  over,  shows,  it  is  impossible,  that  grand- 
children are  not  within  the  description. 

Reply.  It  is  plain  from  the  testator's  directions  to  his  executors, 
that  all  was  to  be  done  at  his  death  :  he  looked  to  no  distant  period. 
<<  Issue  "  in  the  common  sense,  means  children  ;  though  for  techni- 
cal purposes  it  is  extended.  In  fVyth  v.  Blackman  the  decision  is 
founded  upon  the  division  being  to  take  place  at  a  very  remote 
period.  Cook  v.  Cook  is  very  short :  the  will  and  the  circumstances 
do  not  appear.  In  Butler  v.  Stratton  the  word  was  "  descendants ; " 
which  is  very  general,  and  must  take  in  all. 

Lord  Chancellor  [Loughborough].  In  the  common  use  of 
language  as  well  as  the  application  of  the  word  '^  issue  "  in  wills  and 
settlements  it  means  all  indefinitely.  I  very  strongly  suspect,  that 
in  applying  that  to  this  will  I  am  not  acting  according  to  the  inten- 
tion :  but  I  do  not  know,  what  enables  me  to-  control  it.  If  a  medi- 
um could  be  found  between  a  total  exclusion  of  the  grand-children, 
and  the  admission  of  them  to  share  with  the  parents,  the  nearest 
objects  of  the  testator,  that  would  be  nearer  the  intention  ; 
[*  424]  as  by  letting  *  in  those,  whose  parents  were  deceased,  to 
take  the  share,  the  parents,  if  living,  would  have  taken : 
but  that  construction  would  be  setting  up  my  own  conjecture  against 
the  obvious  sense  of  the  words.  When  you  put  the  question, 
whether  he  meant,  all  these  grand-children  should  take  with  their 
parents,  I  think,  he  would  say,  he  did  not ;  yet  if  he  was  asked  the 
other  way,  if  it  should  go  to  the  survivor,  while  there  was  a  Defend- 
ant, I  am  equally  clear,  he  would  not  have  given  it  to  the  survivor. 
They  are  therefore  all  entitled  (1). 

The  share  of  Mary  Gough  being  claimed  by  the  assignees  of  her 
husband,  must  be  subject  to  a  provision  to  be  made  for  her  (2). 

As  to  the  varying  construction  of  the  word  "  issue,"  see  notes  1  and  2  to  Hodt- 
ley  v.  Mawhey,  1  V.  143.  And  as  to  the  right  of  a  feme  coverte  to  a  provision  in 
respect  of  her  eouitable  interest  in  property  taken  by  the  assignees  of  her  husband, 
see  the  note  to  Burdon  v.  Dean,  2  V.  607. 

(1)  Davenport  v.  Han&tiry,  ante,  257,  and  the  note  260. 

(2)  Burdon  v.  Dean,  OsweU  v.  Probert,  ante,  vol.  iL  607,  GdO,  and  the  notes 
609.    Po*t,vol.v.521,739. 
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BARCLAY  V.  RUSSELL. 

[1793,  Feb.  4,  5,  8, 11 ;  1797,  Juke  27.] 

Bank  stock  was  purchased  by  the  ffovemment  of  Maryland  before  the  American 
war,  and  vested  in  trustees  for  ue  discharge  of  certain  bills.  Afler  the  peace 
upon  a  bill  under  an  assignment  by  the  new  State  of  part  of  the  stocl^  as  a 
compensation  to  mortgagees  of  lands,  that  were  confiscated,  tlie  fund,  subject 
to  that  assignment,  was  claimed  by  the  new  State ;  and,  there  being  no  claim 
under  the  bills,  the  whole  was  claimed  by  the  surviving  trustee  beneficially : 
also  by  the  proprietary  under  the  old  government;  and  a  specific  lien  was 
insisted  on  in  respect  of  losses  by  confiscation,  occasioned  by  the  refusal  of 
the  trustees  to  transfer:  held,  that  there  was  no  lien ;  that  the  new  State  could 
take  only  such  rights  of  the  old  as  were  within  their  jurisdiction ;  that  the 
claims  of  the  PlaintiflT,  the  State,  and  in  respect  of  the  confiscations,  were  the 
subject  of  treaty,  not  of  municipal  jurisdiction;  and  the  fund,  no  object  of  the 
trust  existing,  must  be  at  the  disposal  of  the  Crown,  (a) 

The  Court  cannot  decree  against  a  title  in-  the  Crown  apparent  on  the  record, 
though  not  insisted  on  at  the  hearing,  [p.  425.1 

Confiscation  by  a  foreign  country  is  a  subiect  of  political,  not  municipal,  discussion. 
It  cannot  operate  upon  property  in  this  country,  {b)  [p.  ^29.] 

Q.  Whether  a  foreign  sovereign  can  sue  in  a  mumcipal  Court  of  this  country,  (c) 
[p.  431.1 

A  Court  of  Law  could  not  give  judgment  against  the  title  of  the  Crown  appearing 
on  the  record,  [p.  436.] 

In  1733  the  Government  of  the  Province  of  Maryland  in  North 
America,  then  existing  under  Letters  Patent  from  the  Crown  of 
Great  Britain,  granting  the  Province  with  very  extensive  powers  to 
Lord  Baltimore  as  proprietary  governor,  whose  assent  to  all  acts  of 
Assembly  was  required,  formed  a  project  to  create  a  paper  circula- 
tion by  an  issue  of  bills,  proposed  to  continue  in  circulation  for 
thirty-three  years.  For  this  purpose,  by  an  Act  of  Assembly  passed 
in  1733,  three  Commissioners  were  appointed  ;  and  in  order  to  pro- 
vide a  fund  for  the  reduction  in  course  of  time  and  the  final  dis- 
charge of  this  debt  a  duty  was  imposed  upon  the  exportation  of 
tobacco,  to  be  collected  by  bills  of  exchange  to  be  given  by  the  ship 
master  for  the  duty  of  the  specific  cargo  according  to  a  rate  spe- 
cified; and  most  of  these  bills  being  drawn  upon  London,  they  were 
to  be  remitted  to  England  by  the  commissioners  for  issuing  the  bills 
of  credit ;  and  the  money,  when  paid,  was  to  be  vested  in  three 
trustees  resident  in  London ;  who  were  to  invest  the  money  so  paid 
in  Bank-stock,  to  lay  out  the  dividends,  and  keep  annual 
^accounts  of  the  stock  bought  and  sold,  &c.  By  this  [*425] 
fund  so  created  a  sum  according  to  calculation  would  have 
been  provided  suflicient  to  have  totally  dischai^d  the  bills  of  credit 
within  the  period  intended.  The  act  specified,  that  a  payment 
should  be  made  to  the  extent  of  one  third  of  the  issue  between  the 

{ft)  Tlii»case  is  cited  as  an  illustration  of  the  doctrine  that  a  demurrer  to  the 
jurisdiction  will  be  good,  where  the  subject  is  not  properly  cognizable  by  any 
municipal  court  of  justice.    Story,  Eq.  PL  §  470. 

(6)  See  post,  p.  429,  note  (a) 

(c)  The  doubt  here  expressed  has  not  been  sustained.  See  onle,  note  (a)  to 
J^Tabob  of  the  Camaitc  v.  EaH  India  Co.  1  V.  371 ;  2  Maddock,  Ch.  30a 
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Ist  of  September^  1748,  and  the  1st  of  September,  1749 ;  by  which 
time  it  was  presumed,  there  would  be  a  fund  sufficient  to  discharge 
one  third ;  and  the  manner,  in  which  it  was  to  be  paid,  was  by 
drawing  upon  the  trustees  in  England ;  and  the  trustees  accepting 
the  bills  were  to  sell  so  much  stock  as  would  be  sufficient  to  reim- 
burse themselves.  It  was  calculated,  also,  that  the  remainder  of  the 
issue  might  be  extinguished  by  the  year  1764  ;  which  was  provided 
for  in  the  same  manner.  The  act  proceeded  to  provide,  that  if,  after 
all  the  bills  were  discharged,  there  should  be  any  surplus  of  the 
fund,  that  was  to  be  applied  and  disposed  of,  as  the  Assembly  should 
direct.  It  was  also  provided,  that  Lord  Baltimore  should  have  the 
nomination  of  the  commissioners ;  who  were  to  be  appointed  by 
him  or  his  governors,  with  a  power  to  appoint  commissioners  in  the 
room  of  those  dying.  The  trustees  in  London  were  in  like  manner 
to  be  nominated  by  him :  and  it  was  expressly  provided,  that  they 
were  to  act  under  his  control  and  direction ;  with  a  power  to  him  to 
remove  any  of  them,  and  to  appoint  new  trustees. 

The  bills  were  issued  accordingly :  but  no  advance  was  made  in 
the  reduction ;  and  at  the  expiration  of  thirty-one  years,  no  payment 
had  taken  place.  On  the  contrary  a  larger  issue  was  made  to  the 
same  effect  in  1765.  Another  act  for  the  same  purpose  passed  in 
1769.  The  idea  then  was,  that  in  twelve  years  from  that  time, 
means  would  be  found  to  cancel  them  all.  No  progress  however 
was  made  towards  canceUing  them:  instead  of  that  another  act 
following  the  plan  of  the  act  of  1733  passed  in  1773.  The  trus- 
tees last  appointed  by  the  act  of  1769,  were  Hanbury,  Russell,  and 
Grove.  In  1779  the  government  of  Maryland  established  in  conse- 
quence of  the  disturbances  in  America  and  the  declaration  of  inde- 
pendence, passed  an  act  for  calling  in  the  bills  of  credit ;  and  the 
manner,  in  which  it  was  proposed,  was  by  giving  to  the  holders 
bills  of  exchange  drawn  upon  the  trustees  in  London ;  and  it  was 
provided,  that  those  trustees  should  be  discharged  from  the  trust : 
f  they  were  directed  to  transfer  the  stock ;  and  five  persons 
\*  426]  resident  in  Maryland  were  appointed  to  be  trustees  *  of  the 
stock  in  England  in  their  place.  The  act  also  directed 
that  some  persons  resident  at  Paris  should  endeavor  to  obtain  a  pass- 
port for  a  person  to  go  over  to  see  to  the  prosecution  of  the  act. 
That  act  having  no  effect,  another  act  was  passed  in  1780 ;  which 
directed  a  person  called  the  Treasurer  of  the  Western-Shore  to 
draw  bills  upon  the  trustees  in  England,  and  to  sell  them  in  America ; 
and  that  in  case  the  trusteeJB  should  refuse  to  act,  or  should  suffer  the 
bills  to  be  protested,  or  in  case  the  British  government  should  inter* 
fere,  the  holders  of  those  bills  should  have  a  right  to  attach  the 
property  of  the  three  trustees,  each  of  whom  had  some  property  in 
Maryland,  and  the  property  of  Lord  Baltimore's  representatives. 
That  act  producing  no  effect  but  the  confiscation,  another  act  passed 
in  June,  1783,  before  the  treaty  of  peace ;  by  which  act  the  gov- 
ernment of  Maryland  took  upon  itself  to  discharge  the  trustees^  and 
to  appoint  Mr.  Chase  to  act  in  their  place.     Upon  the  treaty  of 
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peace  in  September,  1783,  Chase  came  over  under  that  appoint- 
ment ;  and  the  trustees  refusing  to  transfer,  he  filed  a  bill ;  upon 
which  Russell  and  Grove  upon  motion  discharged  themselves,  and 
transferred  the  stock  to  the  Accountant-General.  That  cause  pro- 
ceeded no  farther. 

The  partnership,  in  which  Hanbury,  one  of  the  trustees,  was  a 
principal  partner,  were  creditors  of  Daniel  Delaney  to  the  amount 
of  12,000/. ;  for  which  debt  he  gave  them  a  miM'tage  upon  his  plan- 
tations in  Maryland.  Those  plantations  had  been  confiscated  to  the 
use  of  the  State.  After  the  treaty  of  peace  an  application  was 
made  by  the  partnership  of  Hanbury  to  the  State  of  Maryland  up- 
on the  ground  of  that  clause  in  the  treaty,  under  which  they  would 
have  been  entitled  to  recover  the  debt  due  from  Delaney.  That  ap- 
plication in  1786,  produced  an  Act  of  Assembly  empowering  Chase  to 
assign  to  the  surviving  partners  of  Hanbury's  house  a  portion  of  the 
bank  stock  to  th^  amount  of  11,000/.  The  bill  was  filed  by  the 
surviving  partners  of  Hanbury,  claiming  under  that  assignment,  and 
suggesting  some  claim  upon  the  fund  by  the  several  Defendants. 
The  Defendant^  were  Chase  ;  Grove  the  surviving  trustee ;  the  rep- 
resentatives of  Russell  and  his  partners,  concerned  in  considerable 
iron-works  in  Maryland,  that  had  been  attached  under  the  act  of 
1780;  Mr.  Harford  devisee  of  Lord  Baltimore ;  and  the  Attorney 
General.  No  claim  was  made  by  any  of  the  bill-holders.  It  was 
suggested,  that  some  of  the  bills  remained  in  the  hands  of 
Russell :  but  that  was  not  proved.  ^  The  Defendant  Grove,  [  *  427] 
submitted  whether  any  of  the  claimants  were  entitled  to 
the  fundi  The  representatives  of  the  partnership  of  Russell  claim- 
ed a  recompense  from  this  fund,  as  the  property  of  the  State  of 
Maryland,  in  respect  of  their  loss  by  the  confiscation.  They  had 
received  some  compensation  upon  application  to  the  commissioners 
for  American  claims.  Mr.  Harford  claimed  the  property  as  belong- 
ing to  the  Old  State  of  Maryland,  and  accruing  to  him  either  by 
forfeiture,  as  proprietary,  or  as  the  only  remaining  member  of  the 
Old  State.     The  fund  had  accumulated  to  the  amount  of  60,000/. 

Mr.  Mansfitldj  Mr.  Graham^  and  Mr.  Harvey,  for  the  Plaintiffs ; 
and  Mr.  Richards  and  Mr.  Abbot,  for  the  Defendant  Chase.  The 
New  State  acquired  by  the  treaty  the  rights  of  the  Old  State.  The 
form  of  government  only  was  changed :  in  other  respects  the  State 
remained  the  same.  According  to  Grotius  and  PufTendorf  by  a 
change  of  the  form  of  government  none  of  the  rights  of  a  nation 
are  altered ;  debts  due  to  and  from  it  remain :  Grotius  De  Jure 
Belli,  lib.  2,  c.  9,  <^  8.  If  it  could  have  any  other  effect,  it  must  be, 
that  the  persons,  who  usurped  the  government,  acquired  all  the  rights 
of  the  province  as  a  conquered  nation :  there  is  no  doubt  except  as 
to  incorporeal  rights ;  upon  which  Puffendorf  De  Jure  Belli,  lib.  8, 
c.  6,  ^  23,  has  much  argument;  stating  the  case  between  the 
Thebans  and  Thessalians  before  the  great  Council  of  Greece  (1)  : 

(1)  When  Alexander  took  Thebes,  he  found  an  instranient,  in  which  it  appeared, 
that  the  Thebans  had  lent  the  Thessalians  a  hundred  talents.    Alexander  gave  up 


427  BARCLAY  V.  RUSSELL.  [1793-7. 

but  Grotius,  lib.  3,  c.  7,  ^  4,  delivers  a  decisive  opinion,  that  incor- 
poreal rights  pass  as  well  as  corporeal.  Therefore  if  this  money  is 
considered  merely  as  a  debt,  the  State  of  Maryland  has  a  right  to 
it.  But  money  in  the  funds  is  not  like  a  n)ere  debt,  but  like  money 
in  a  bureau ;  where  it  can  be  had,  when  called  for.  The  definitive 
treaty  provides,  that  creditors  shall  meet  with  no  impediment  on  either 
side  in  recovering  bona  fide  debts ;  and  if  the  subjects  of  the  State 
have  that  right  individually,  they  must  have  it  in  their  collective  ca- 
pacity as  a  Province  or  a  Nation.  There  can  be  no  lien  upon  this 
particular  fund  in  consequence  of  the  confiscation.  For  that  pur- 
pose it  ought  to  appear,  that  the  property  confiscated 
[*428]  was  applied  in  payment  of  those  bills.  All  ''^  liens  must 
be  by  contract  express  or  implied  or  by  act  of  law.  It 
is  a  political  injury  ;  the  subject  of  reprisal  or  treaty.  As  to  Har- 
ford's claim  the  province  could  not  forfeit  the  money  of  individuals. 
He  could  only  claim  confiscations  for  crimes :  but  there  could  be  no 
confiscation  of  the  whole  State.  If  the  crown  has  released  its  right, 
it  cannot  be  contended,  that  the  proprietary  has  not.  If  the  old 
Government  is  gone,  he  is  gone,  as  a  part  of  it.  There  being  no 
claim  now  by  any  of  the  bill  holders,  they  must  be  presumed  to 
have  been  paid  by  some  other  mode.  There  is  a  high  probability, 
that  none  of  the  bills  exist;  and  there  are  one  or  two  acts  of  the 
State  declaring,  that  if  they  are  not  brought  in  by  a  limited  time, 
they  shall  be  considered  as  not  existing.  This  is  not  the  case  of  a 
corporation ;  which  is  very  different  from  a  province  or  state :  but 
supposing  it  is  so,  if  a  corporation  takes  a  new  name,  form,  or  qual- 
ity, its  rights  and  fi^nchises  are  not  removed :  Haddock's  Case,  Sir 
T.  Raym.  439.  1  Vent.  355.  LuttreFs  Case,  4  Co.  87,  i.  The 
Corporation  of  Scarborough's  Case,  3  Lev.  237.  The  Corporation 
of  Colchester's  Case,  3  Burr.  1866.  The  treaty  of  peace  may  be 
considered  in  the  nature  of  a  new  charter. 

Mr.  Lloyd,  Mr.  -Fonifanytie,  and  Mr.  Campbell,  for  the  represent- 
atives of  Russell  and  the  other  partners.  Defendants.  There  is  a 
strong  analogy  between  this  State  and  a  corporation.  From  1776 
to  1783  they  were  in' the  eye  of  this  country  dissolved  :  The  King 
V.  Pasmore,  3  Term  Rep.  B.  R.  199.  Then  any  of  their  real  prop- 
erty must  have  gone  to  the  Crown ;  and  by  parity  of  reasoning, 
though  escheat  does  not  apply  to  this  species  of  property,  yet  it 
ought  to  be  considered  as  having  gone  back  to  the  Crown,  and  as 
now  belonging  to.it ;  Com.  Dig.  3,  tit.  Franchise  (G.  3,  4.)  In 
Ogden  V.  Folliott,  3  Term  Rep.  B.  R.  727,  and  which  went  to  the 
House  of  Lords,  it  was  held,  that  acts  done  during  the  rebellion  in 
America  were  not  to  be  considered  as  acts  of  a  sovereign  State ;  but 
were  a  mere  nullity  in  the  Courts  of  Law  in  this  kingdom ;  and  Lord 
Kenyon  intimated  a  strong  opinion,  that  if  he  was  to  consider  the 
confiscation  of  the  property  of  the  Loyalists  otherwise  than  as  torti- 

the  instrument  to  the  Thessalians.    The  Thebans  upon  their  restoration  by  Cas- 
sander  demanded  the  debt 
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OU8,  he  must  consider  those  Loyalists  as  guilty  of  high  treason  against 
the  States  of  America. 

^Lord  Chancellob  [Loughbobough].  I  do  not  con-  [*429] 
sider  the  decision  of  the  Court  of  King's  Bench  as  going 
upon  that  ground.  I  cannot  make  out  that  idea  to  amount  to  more 
than  reprisal ;  which  cannot  be  discussed  in  a  Court  of  Justice. 
There  is  a  distinct  and  known  instance.  When  the  Duchy  of  Nor- 
mandy was  taken  from  the  Crown  of  England  in  the  reign  of  King 
John,  the  lands  of  the  Normans  in  England  were  seized  by  the 
Crown,  till  the  lands  of  the  English  in  Normandy  should  be  restored 
to  them  ;  and  were  or  ought  to  have  been  granted  to  those,  who 
suffered :  but  it  must  be  by  the  intervention  of  the  State.  The 
Court  of  Common  Pleas  (a)  decided  Folliott  v.  Ogden  (1)  upon  a 
clear  ground  ;  that  confiscation  in  a  foreign  country  cannot  operate 
upon  property  here  ;  that  no  nation  executes  the  criminal  judgments 
of  another. 

For  the  Defendants.  If  this  fund  does  not  belong  to  the  Crown, 
these  Defendants  have  a  specific  lien  upon  it  by  the  application  of 
their  property  in  discharge  of  the  bills,  for  which  this  stock  was 
pledged ;  and  it  is  sufllicient,  that  the  appropriation  of  the  prop- 
erty confiscated  appears  by  the  Acts  of  Assembly  produced  by  the 
Plaintiffs. 

Mr.  Hardinge  and  Mr.  Kingy  for  the  Defendant  Grove.  This  De- 
fendant, though  a  mere  trustee,  retains  his  legal  right  here  as  well 
as  at  law,  till  some  other  persons  can  take  it  from  him  by  their  own 
strength  (2).  He  has  parted  with  it  for  safe  custody  only  as  between 
him  and  these  Plaintiffs :  but  that  is  no  prejudice  to  bis  legal  right. 
In  Burgess  v.  Wheate,  I  Black.  123,  Lord  Northington  adverted  to 
the  case  of  a  grant  of  a  perpetual  rent  and  the  death  of  the  grantee . 
without  any  heir :  there  being  nobody  to  call  for  the  rent  out  of  the 
hands  of  him  in  possession,  he  holds  without  pajrment  of  the  rent. 
In  that  case  a  bare  trustee  did  keep  the  estate.  Certainly  Lord 
Thurlow  in  Mtddletm  v.  Spicer^  I  Bro.  C.  C.  201,  did  affirm,  that  a 
bare  trustee  could  not  take  a  beneficial  interest.  There  is  no  such 
prerogative,  that  the  Crown  can  take  any  personal  property  out  of 

(a)  Lord  Loughborough,  while  Chief  Justice  of  the  Common  Fleas,  gave  an 
opimon  in  this  case.  The  doctrine  was  affirmed  by  Lord  EUenborough  in  a  sub- 
sequent case.  Wolff  y.  Oxhobn,  6  M.  &.  S.  90.  And  it  has  been  recently  promul- 
gated by  Lord  Brougham  in  clear  and  authoritative  terms.  The  ler  foci,  he  says, 
must  needs  govern  Si  criminal  jurisdiction  from  the  nature  of  the  thing  and  the 
purpose  of  the  jurisdiction.  Wamnden  v.  fFarrenden,  9  Bligh,  119.  It  has  also 
been  frequently  recognized  in  the  United  States.  The  Antelope,  10  Wheat  66, 
123 ;  ScoviUe  v.  Canjuld,  14  Johns.  338 ;  see,  also,  The  StcOe  v.  Knight^  Taylor,  65. 
Upon  the  same  ground,  the  Supreme  Court  of  Massachusetts  has  held,  that  a  per- 
son, convicted  of  an  infamous  ofience  in  one  State  is  not  thereby  rendered  incom- 
petent as  a  witness  in  other  States.  CommonweaUh  v.  Green,  17  Mass.  515.  The 
latter  decision,  however,  has  been  •questioned  with  powerful  reasons.  Chase  v. 
Blodgdt,  10  N.  Hamp.  22.  The  local  character  of  penal  laws  is  most  clearly 
treated  in  Story,  Conflict  of  Laws,  §  619-625. 

(1)  1  H.  Black.  12a 

(2)  See  Wmiams  v.  Lord  Lonsdale,  post,  752 ;  Jfcdker  v.  Denne,  ante,  vol.  ii.  170. 
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the  hands  of  the  person  in  possession  of  it,  because  no  one  can  claim 
it  beneficially.     In  Burgess  v.  Wheate  Lord  Northington  mentioned 

Sandy's  Case  as  a  decisive  authority  to  the  contrary. 
[*  430]         *  Lord  Chancellor  [Loughbobough].     Lord  Thurlow 
determined  in  Middleton  v.  Spicery  that  where  the  executor 
is  a  trustee,  and  there  is  no  next  of  kin,  he  is  a  trustee  for  the 
Crown.     In  Burgess  v.  Wl^ate  there  was  a  ierre-ienant, 

Mr.  Mitford  and  Mr.  Alexander^  for  the  Defendant  Harford. 
Upon  Ogden  v.  FoUiott  and  other  cases  the  Act  of  1780  could  have 
no  operation  upon  property  in  this  country.  The  assent  of  this 
Defendant  was  as  necessary  to  tiie  disposal  of  this  stock,  as  here  the 
King's  assent  vvould  be  necessary,  if  it  was  to  be  at  the  disposal  of 
Parliament ;  for  the  proprietary  was  as  much  a  par£  of  that  legisla- 
ture. The  treaty  ceded  nothing  but  the  land,  territorial  rights,  and 
certain  rights,  which  are  specified ;  and  that  specification  shows, 
nothing,  that  was  not  specified,  was  intended.  All  the  rights,  the 
inhabitants  of  Maryland  had  before,  were  not  ceded :  for  instance ; 
the  right  to  be  natural  born  subjects  of  Great  Britain  and  Ireland 
was  not  ceded.  The  King  had  no  right  in  this  stock  or  the  dispo- 
sition of  it  before  the  treaty  :  till  which  it  was  in  the  two  Houses  of 
Assembly  with  the  consent  of  the  Lord  and  proprietary.  The  ar- 
guments from  the  writers  upon  the  Law  of  Nations  upon  the  con- 
quest of  one  nation  by  another  assume,  that  Maryland  was  a  nation ; 
which  it  was  not.  The  true  state  of  the  question  is,  that  part  of  a 
nation  took  from  the  State,  of  which  it  originally  formed  part,  all 
control,  formed  itself  into  a  new  nation,  and  insists,  that  the  prop- 
erty of  those,  who  had  the  government  of  the  country  before,  should 
be  transferred  to  it  In  that  case  so  much  only  is  conquered  as  can 
be  absolutely  possessed,  or  is  ceded :  but  where  the  Old  State  is 
totally  conquered,  the  New  State  becomes  the  old  one ;  and  all  the 
rights  are  transferred ;  but  upon  the  ground,  that  they  are  idem 
popuias.  The  ground  of  the  cases  of  corporations  is,  that  the  acces- 
sion of  the  new  charter  did  not  destroy  the  former  rights,  but  gave 
them  activity,  where  from  particular  circumstances  they  were  inca- 
pable of  exercise,  though  they  remained  clear  and  undisturbed : 
but  if  the  corporation  had  been  wholly  dissolved,  they  could  (tnly 
pass  by  a  new  grant  firom  the  Crown ;  which  was  the  argument  in 
the  Colchester  case.  That  question  was  only  upon  the  Law  of 
England.  Both  were  created  by  the  Crown :  here  only  the  former 
body  was  so  created :  the  second  arises  by  the  violent  acts  of  indi- 
viduals in  opposition  to  the  Crown.  According  to  3^ 
[*  431]  King  V.  Pasmore  if  *  an  int^ral  part  of  the  corporation  is 
gone,  the  corporation  cannot  supply  that  integral  part,  but 
is  dissolved  to  certain  purposes.  The  Plaintiflfs  cannot  claim  except 
by  a  transfer  from  the  Old  State  to  the  new  one ;  and  that  fails  en- 
tirely. The  violent  acts  of  the  inhabitants  can  give  them  no  right. 
No  act  of  his  Majesty  could  or  aflfects  to  do  it.  The  treaty  of  peace 
certainly  did  not.  If  there  is  a  specific  lien,  it  extends  to  this 
Defendant. 
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No  claim  was  made  on  the  part  of  the  Crown  at  the  hearing. 

Lord  Chancellor.  Before  this  comes  on  again,  I  wish  you  to 
consider  a  question,  which  has  affected  my  mind  during  the  hearing. 
The  bill  is  brought  by  persons  stating  themselves  to  be  entitled  upon 
good  consideration  to  an  interest  in  Bank  Stock  in  this  country  in 
the  names  of  trustees.  They  derive  it  from  acts,  which  now  from 
the  treaty  must  be  considered  acts  of  a  foreign  independent  State. 
I  wish  it  to  be  considered,  whether  any  foreign  Sovereign  under  any 
denomination  can  sue  in  a  municipal  Court  of  this  country ;  whether 
it  is  not  matter  of  application  from  State  to  State.  I  do  not  think 
it  easy  to  find  in  the  old  cases  (1)  any  direct  and  plain  authority. 
In  1  Roll.  133,  it  is  said,  such  an  action  would  lie :  but  Lord  Coke's 
doctrine,  if  pursued  farther,  will  be  found  to  have  vanished  and  to 
have  come  to  nothing.  They  were  cases  in  prohibition.  The 
Courts  of  Law  interfered  in  stopping  the  suits  in  the  Admiralty 
Court,  where  they  turned  upon  matters  in  their  nature  to  be  de* 
cided  by  the  common  law.  It  was  a  claim  of  goods  supposed  to  be 
piratically  taken  from  subjects  of  the  King  of  Spain  ;  but  as  to  one 
Defendant  it  was  not  laid  to  have  been  done  at  sea ;  there  was  also 
in  one  of  the  cases  (2)  a  bill  in  this -Court  against  subjects  of  Eng- 
land, and  a  demurrer :  the  demurrer  was  referred  to  the  Chief  Jus- 
tice and  another  Judge ;  and  they  were  of  opinion,  the  demurrer 
was  good ;  and  then  a  proceeding  took  place,  anomalous,  and  which 
shows  the  difficulty,  that  occurred :  from  the  hint  in  Hobart  it  is  not 
easy  to  see  what  was  done :  but  it  seems  to  have^taken  this  course : 
they  found,  the  bill  could  not  be  sustained  ;  and  the  Judges  were  of 
opinion,  that  an  action  should  be  brought  in  the  Court  of 
Common  Pleas  by  consent ;  *  upon  which  they  directed  a  [*4321 
suit  by  consent  in  Chancery ;  and  upon  that  proceeding 
they  make  some  award  and  satisfaction  to  the  party. 

I  wish  you  to  consider  it  a  Uttle  upon  the  general  principle.  The 
solution  of  the  difficulty  by  the  difference  arising  from  the  Plaintiffs 
being  assignees  occurred  to  me.  The  difficulty  of  giving  costs  is 
avoided ;  but  assignees  must  rest  upon  the  right  of  the  assignor : 
and  I  doubt,  whether  in  a  municipal  court  the  right  of  a  sovereign 
independent  State  can  be  recognized. 

There  is  another  difficulty,  This  property  in  the  Bank  is  to  be 
considered  either  as  the  debt  or  interest  of  a  pubHc  company :  the 
produce  might  as  well  have  been  laid  out  in  mortgages  and  in  the 
purchase  of  land  under  a  license  to  hold  in  mortmain  :  could  either 
of  those  interests  have  been  claimed  by  a  sovereign  independent 
State :  If  not,  how  will  that  apply  to  the  case  of  personal  property, 
if  not  directly,  mediately  a  public  debt  from  this  nation  ?  for  Bank 
stock  is  a  public  debt :  the  3  per  cents  are  certainly  so ;  and  so  is 
Bank  stock,  because  counter-secured  by  the  debt  of  the  Public  to  the 

(1)  See  all  these  cases  cited  in  The  Mboh  of  the  Camatie  v.  The  East  India 
Company,  ante,  vol.  i.  382, 383 ;  Bolder  v.  Lord  HunixTWifidd,  post,  voL  xi.  283. 

(2)  Hob.  113. 
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Bank.  It  is  now  claimed  in  right  of  a  sovereign  independent  State, 
that  could  neither  hold  mortgages  nor  lands  here  undoubtedly. 

Reply.  As  to  the  case  of  mortgages  or  purchases  of  land,  no 
mortgage  could  be  made  or  land  purchased  by  such  a  body  but  in 
the  name  of  trustees.  Then  it  comes  to  the  same  question  ;  whether 
that  trust  fund  must  not  be  disposed  of  some  way  or  other  for  the 
benefit  of  the  Province,  by  sale  or  paying  the  profits. 

A  sovereign  may  have  personal  property  in  this  countr}'.  Sove- 
reigns have  been  often  resident  here.  In  the  reign  of  Henry  the 
Seventh,  the  King  of  Denmark  came  here :  and  the  King  of  Castile 
was  cast  on  shore,  and  entertained  by  an  ancestor  of  the  Trenchard 
family.  In  the  reign  of  Henry  the  Eighth  the  Emperor  came  over. 
Could  not  a  sovereign  during  his  residence  here  have  redress  for  an 
injury  ?  The  right  is  established  by  the  cases  in  I  Roll's  Rep.  133. 
1  Roll's  Abr.  532,  tit.  Admiralty,  2  Bulst.  322.  Hob.  78,  113. 
Moor,  850,  the  opinion  in  Selden's  Table  Talk,  and  the  case  in  Reil. 
PI.  Pari.  143,  159;  where  the  King  of  Norway  sued  the  King  of 
Scotland  for  a  rent  of  lands  in  Scotland  substituted  for  a  marriage 
portion.  The  guardian  of  the  infant  King  of  Scotland 
[*  433]  was  the  *  other  party.  That  case  was  taken  notice  of:  and 
there  was  a  provisioq,  in  case  the  King  of  Scotland  should 
not  appear. 

Lord  Chancellor.  The  answer  of  the  King  of  Scotland  was, 
that  he  could  not  be  sued  in  England,  because  he  was  a  sove- 
reign ;  (a)  and  the^Magnates  would  not  permit  it ;  and  then  the  war 
broke  out. 

Reply.  If  there  is  any  such  incapacity,  it  must  be  personal ;  and 
in  this  instance  it  is  rethoved  by  the  assignment.  It  is  not  like  The 
Nabob  of  the  Camatic  v.  The  East  India  Company,  ante,  Vol.  I. 
371 ;  Vol.  II.  56.  There  perhaps  the  decree  would  have  been  im- 
practicable :  here  the  Court  has  the  fund.  If  this  argument  holds, 
the  trustee  must  hold  contrary  to  the  trust.  Penn  v.  Lord  Balti- 
more, 1  Ves.  444,  was  a  suit  between  sovereigns.  The  State  of 
Ireland  was  not  changed  by  the  alterations  made  in  1782 :  till  which 
time  it  was  a  dependent  kingdom. 

1797,  June  21th.  Lord  Chancellor  (after  stating  the  case).  The 
acts  of  1779  and  1780,  the  object  of  which,  it  is  obvious,  was,  not 
to  call  in  the  bills,  but  to  get  access  to  this  jfund,  are  both  extrava** 
gant,  even  according  to  the  circumstances  of  the  times ;  for  even  if 
there  was  no  interference  of  the  British  Government,  it  was  totally 
impossible  for  the  trustees  with  any  regard  to  their  duty  or  their  in- 

(a)  A  public  vessel  of  war,  of  a  foreign  sovereiffn,  at  peace  with  the  United 
States,  coming  into  our  ports,  and  demeaninff  herself  in  a  friendly  manner,  is  ex- 
empt from  the  jurisdiction  of  the  country.  The  schooner  Exchange,  7  Cranch,  116. 
If  a  sovereign  enters  a  foreign  territory  with  the  knowledge  and  license  of  its 
sovereign,  the  license,  though  containing  no  stinulation  exempting  his  person 
from  arrest,  is  universally  understood  to  imply  sucn  stipulation.  A  foreign  minis- 
ter is  considered  as  in  die  place  of  the  sovereign  he  represents;  and  therefore  not, 
in  point  of  law,  within  the  jurisdiction  of  the  sovereign  at  whose  court  he  resides. 
Ibid. 
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terest  to  have  at  all  complied  with  the  project  of  either  of  those 
measures.  They  could  not  make  themselves  liable  by  accepting  the 
bills :  nor,  while  there  was  any  law  existing  in  this  country,  could 
they  take  upon  themselves  to  sell  the  stock ;  which  would  have  been 
a  breach  of  trust.  Therefore  the  idea  of  confiscating  their  property, 
and  much  more  that  of  Lord  Baltimore,  was  grossly  unjust.  The 
partnership  of  Hanbury  had  a  very  good  cause  of  demand  against 
the  State ;  that  they  having  destroyed  the  security  for  the  debt  from 
Delaney  should  account  to  them  to  the  extent  of  their  mortgage. 
That  produced  the  assignment,  under  which  the  Plaintiffs  claim. 
The  representatives  of  the  partnership  of  Russell  attempted  in  ar- 
gument to  raise  their  claim  up  to  a  specific  lien ;  and  Mr.  Harford 
endeavored  to  set  up  a  claim  to  this  stock,  as  property  belonging  to 
the  Old  State  and  accruing  to  him  by  forfeiture  as  proprietary.  The 
question,  upon  which  all  the  rest  must  depend,  is,  whetlier 
the  present  State  of  Maryland  had  a  right  to  *  make  the  [*  434] 
assignment  to  the  Plaintiffs.  For  the  Plaintifis  it  was  ar- 
gued, that  all  right  belonging  to  Maryland  in  its  former  condition 
as  a  body  corporate  is  transferred  to  the  new  self-created  Govern- 
ment, and  by  the  efiect  and  operation  of  the  treaty  of  peace. 

First,  with  regard  to  the  treaty  of  peace :  in  the  whole  form  of 
that  treaty  the  only  efiect  is  to  recognize  the  existence  of  the  new 
dominion.  From  the  declaration  of  independence  it  considers  it, 
no  matter  how  created,  as  an  independent  power :  but  there  is  noth- 
ing, by  which  any  thing  at  all  is  either  ceded  or  granted  to  this  New 
State  of  Maryland.  Whatever  is  within  the  reach  of  the  acts  pass- 
ed, and  the  authority,  by  which  those  acts  passed,  that  State  may 
take ;  and  we  must  consider  them  by  virtue  of  the  relation  in  the 
treaty  as  acts,  we  have  no  right  to  dispute.  They  may  be  just  or 
unjust  morally :  but  they  must  be  binding.  But  to  what  extent  the 
authority  making  those  acts  could  go  is  a  question.  Money,  stock, 
or  securities,  might  have  belonged  to  the  former  State  as  a  political 
body :  but  it  is  perfectly  clear,  neither  land  nor  money  beyond  their 
power  can  be  affected  by  their  political  acts.  They  must  be  regu- 
lated and  disposed  of  by  the  law  of  the  country,  where  that  land  or 
money  is  placed.  The  treaty  acknowledges  their  independence  from 
the  year  1776 ;  and  no  act,  they  could  have  done  in  the  character 
of  an  independent  State,  could  affect  property  not  subject  to  their 
local  jurisdiction.  It  is  obvious,  notliing  in  the  treaty  recognizes  as 
valid  the  act  of  1779  discharging  the  trustees,  appointing  new  trus- 
tees, and  directing  a  transfer  of  the  stock  here.  They  have  no  right 
as  an  independent  State  to  make  such  an  act  as  that.  No  foreign 
authority  of  the  Germanic  body  or  France  or  Spain  could  do  such 
an  act.  Nothing,  they  could  do  with  regard  to  this,  can  be  implied 
from  the  treaty.  There  might  have  been  an  express  article  in  the 
treaty  upon  their  claim  to  this  subject.  It  might  have  been  the  sub- 
ject of  a  specific  article.  Such  a  demand  is  a  fit  subject  of  treaty ; 
to  be  settled  as  between  States  independent.  I  can  find  no  general 
principle  in  any  writer  upon  the  Law  of  Nations,  if  it  was  proper 
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for  me  to  decide  by  reference  to  those  laws ;  but  I  have  looked  for 
my  own  satisfaction ;  and  I  find  no  general  principle  carrying  it  far- 
ther, than  that  the  new  formed  Government  may  invest  itself  with 
all  the  rights,  that  it  can  conmiand :  no  farther.  The  old  Govern- 
ment of  Maryland,  a  Government  of  a  singular  species,  existing  by 

Letters  Patent,  in  some  degree  similar  to  a  corporation, 
[  *^435  ]     possessing  rights  in  England,  must  sue  *  in  England,  and 

ought  to  be  regulated  by  the  law  of  England ;  under 
which  it  has  its  existence.  In  the  argument  it  was  said,  the  present 
State  of  Maryland  has  some  species  of  right  to  stand  in  the  place  of 
the  old  Government,  being  now  acknowledged  to  be  a  legitimate 
Government.  I  can  admit,  that  there  is  a  semblance  of  equity  in 
the  claim  upon  the  part  of  the  present  State  of  Maryland.  The 
stock  was  certainly  purchased  at  the  expense  of  the  people  of  Mary- 
land. It  was  purchased  by  their  money,  and  fairly ;  for  the  tax  be- 
ing laid  upon  the  tobacco  of  Maryland,  that  tobacco  in  comparison 
with  the  tobacco  of  Virginia  and  other  States  would  come  to  market 
with  just  the  disadvantage  of  that  tax.  The  purchase  was  made  for 
the  benefit  of  the  people  of  Maryland,  to  be  applied  to  public  uses 
in  that  State.  It  is  true,  its  original  destination  may  be  preserved. 
These  are  considerations  very  fit  to  be  weighed :  there  may  be  other 
considerations,  that  would  balance  a  litde  in  the  scale  against  them : 
but  the  efiect  of  these  considerations  cannot  be  settled  here ;  for  it 
is  obvious,  that  in  stating  these  points  I  am  stating,  not  a  judicial, 
but  a  political,  equity  ;  the  foundation  of  representations  to  be  made 
from  State  to  State,  exceedingly  fit  to  be  weighed  :  perhaps  consid- 
erations in  favor  of  some  of  the  Defendants  might  counterbalance  a 
litUe :  but  there  is  no  equity  upon  these  considerations,  upon  which 
this  Court  can  decide. 

Consider  then  the  situation,  in  which  the  fund  now  stands.  It  is 
upon  a  specific  trust  declared  by  the  act  of  1733.  Standing  in  the 
name  of  the  Accountant  Generad,  it  is  exactly  as  if  vested  in  trustees. 
The  specific  execution  of  that  trust  is  perfectly  impossible  now. 
The  power,  by  which  the  trustees  are  to  be  created,  is  an  Act  of 
Assembly ;  which  could  not  pass  an  act  without  the  consent  of  the 
proprietor,  who  no  longer  exists.  There  is  no  specific  purpose  there- 
fore, that  the  will  of  the  present  Government  can  point  out,  for  which 
purpose  according  to  the  original  creation  of  the  trust  I  can  direct 
the  trustees  to  transfer.  Therefore  it  is  the  common  case ;  a  trust 
without  any  specific  purpose,  to  which  it  can  be  applied.  The  con- 
sequence is  inevitable ;  that  it  is  for  his  Majesty  to  appoint,  for 
what  purpose  that  stock  shall  be  applied  ;  considering  it  still  in  the 
name  of  the  surviving  trustee  Grove.  The  result  of  my  opinion 
therefore  is,  that  the  right  to  dispose  of  this  money  is  vested  in  the 

Crown.  The  Attorney  General  by  his  answer  claims.  At 
[*4d6]     the  hearing  *^  before  me  there  was  no  appearance  for  the 

Attorney  General.  Before  Lord  Thurlow  the  Attorney 
General  discussed  a  little,  but  claimed  nothing.  Lord  Thurlow  ob- 
served, that  he  only  rose  as  amicus  curuty  without  stating  any  thing 
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officially  on  the  part  of  the  Crown.  The  PlaintiifB  have  not  a  right 
to  claim  under  the  assignment  from  the  State :  but  they  will  stiU 
stand  in  the  same  condition  as  the  Defendants,  so  far  as  they  are 
Buiferers  by  the  acts  of  the  State  in  detriment  of  their  property,  as 
to  such  claims,  as  they  with  the  others  would  have  in  respect  of  the 
damage,  they  sustained  by  the  war.  I  certainly  feel,  that  they  have 
morally,  and  perhaps  to  a  higher  extent,  a  claim  against  the  Govern- 
ment of  Maryland  :  but  it  is  to  be  addressed  to  the  present  State  of 
Maryland.  They  have  a  claim  to  the  compensation,  which  this 
country  has  very  honorably  provided  for  a  great  example  to  posterity. 
The  compensation,  I  beUeve,  has  been  quite  equal  to  the  whole 
amount  of  the  loss.  It  may  not  in  all  instances  have  been  quite 
equal  to  the  individual  loss ;  though  in  some  instances,  I  believe,  the 
compensation  has  been  much  more  than  the  amount  of  the  damage, 
or  than  what  the  individual  could  have  gained,  if  the  war  had  not 
happened. 

But  if  this  property  could  be  maintained  as  belonging  to  the  prov- 
ince, I  could  not  say  there  was  a  lien  upon  it.  As  little  can  I  say  so,  if 
it  belongs  to  the  Crown.  They  have  a  general  claim,  but  no  claim  upon 
this  stock,  whether  belonging  to  the  province  or  the  Crown.  I  can 
make  no  declaration  therefore  for  either  the  Plaintiffs  or  the  Defend- 
ants as  sufferers  in  consequence  of  the  acts,  that  have  been  done. 
Therefore  I  must  dismiss  this  bill ;  for  though  no  claim  has  been 
made  by  the  Attorney  General,  yet  upon  the  record  a  title  appears 
to  the  Crown.  A  Court  of  law  could  not  give  judgment,  nor  can 
this  Court  decree,  against  the  title  of  the  Crown  appearing  upon  the 
record.  But  as  some  disposition  must  inevitably  take  place  as  to 
this  money,  as  there  is  a  possible  disposition,  under  which  some 
benefit  may  accrue  to  the  Plaintiffs,  though  I  do  not  know,  to  what 
extent,  and  as  a  bill  would  be  necessary  for  any  one  claiming  under 
the  state,  if  the  Attorney  General  has  any  instructions  now,  or  thinks 
it  probable,  he  shall  have  any,  I  will  suspend  the  order ;  because  I 
think,  a  possible  case  may  arise,  in  which  the  Court  may  make  some 
arrangement  of  the  property  even  in  this  suit.  I  think  it  right  also 
to  mention,  that  upon  the  supposition,  that  I  was  to  dismiss 
the  bill,  there  must  *be  some  declaration  as  to  the  costs :  [*  437] 
but  if  I  can  make  any  species  of  decree  upon  any  part  of 
the  case,  I  think  it  very  fit,  that  the  costs  of  all  parties  should  come 
out  of  the  fund. 


1.  Av  application,  made  in  an  earlier  stage  of  this  suit,  for  an  order  to  direct 
the  Attorney  General,  as  such,  to  appear  to  the  bill,  was  refused  by  Lord  Thur- 
low.    See  i  Dick.  729. 

2.  As,  where  the  executor  is  a  trustee,  if  no  next  of  kin  can  be  discovered,  the 
executor  holds  his  testator's  personalty  in  trust  only  for  the  Crown ;  so,  if  the  tes- , 
tator  has  directed  money  to  be  laid  out  in  the  purchase  of  real  estate,  trustees, 
unless  they  have  the  legal  estate  la  the  knds  so  purchased,  cannot  jiold  against 
the  Crown  claiming  by  escheat  ffalker  v.  Denne,  2  Yes.  Jun.  170.  See  also 
mUumu  V.  Lord  Lonsdak,  3  Ves.  757. 

3.  With  respect  to  the  cases  in  which  foxeign  governments  or  sovereigns  may 

VOL.  in.  23 
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be  parties,  plaintifis  or  defendants,  in  the  municipal  courts  of  this  countzy,  see, 
arUe^  note  2  to  The  JVaboh  of  tht  Camaiic  v.  The  East  India  Company,  1  V.  371. 
4.  The  doctrine,  that  no  country  regards  the  penal  laws  of  anotner,  was  recog- 
nized in  Wolff  y,  Oxholm,  6  Mau.  &  Sel.  99;  but  see,  pott,  the  note  to  TtMeyrand 
V.  Boulanger,  3  Y.  447. 
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[Rolls.— 1797,  June  19, 21, 23, 28.] 

Trust  in  a  deed  of  separation  to  permit  A.  to  receive  the  dividends  of  stock  for 
the  maintenance  and  support  of  the  wife ;  with  a  covenant  of  indemnity  to  her 
husband :  a  grant  by  her  of  an  annuity  out  of  the  dividends  was  held  void,  (a) 

Q,  Whether  a  married  woman  having  a  separate  maintenance  can  be  sued  as  a 
fme8ohf(h)[p.i^] 

A  married  woman,  living  apart  from  her  husband  upon  a  separate  maintenance^ 
cannot  bind  him  by  her  contract,  (c)  [p.  445.] 

By  indentures,  dated  the  19th  of  June,  1779,  reciting,  that  differ- 
ences had  arisen  between  William  Price  and  Mary,  his  wife,  and 
they  had  agreed  to  live  separate,  and  previously  to  such  separation 
William  Price  had  agreed  to  pay  and  allow  to  Elizabeth  Gittins,  her 
executors,  &c.  for  the  support  and  maintenance  of  ]Vf  ary  Price  the 
yearly  sum  of  100/.  during  the  joint  lives  of  himself  and  his  said  wife, 
William  Price  covenanted  with  Elizabeth  Gittins,  that  he  would  per- 
mit Mary  Price  from  time  to  time  and  at  all  times  during  her  life  to  live 
separate  and  apart  from  him,  and  to  reside  at  such  places  and  with 
such  friends,  as  she  should  from  time  to  time  at  her  will  and  pleas- 
ure notwithstanding  her  present  coverture,  and  as  if  she  were  a/eme 
sole,  think  fit ;  with  the  usual  covenants  not  to  molest,  disturb  or  sue, 
her  or  any  person  receiving  her,  and  not  to  claim  any  of  the  property 
then  given  to  her,  or  which  she  might  afterwards  acquire ;  and  that 
she  and  her  assigns  shall  from  time  to  time  and  at  all  times  hereafter 
peaceably  and  quietly  enjoy  and  absolutely  dispose  of  the  same,  as  if 
she  were  a  feme  sole  and  unmarried ;  and  that  William  Price  shall 
and  will  yearly  and  every  year  pay  and  allow  to  Elizabeth  Gittins, 
her  executors,  administrators  and  assigns,  for  the  maintenance  and 
support  of  Mary  Price  during  the  joint  lives  of  William  and  Mary 

(a)  For  the  way  in  which  deeds  of  separation  are  regarded  in  Equity,  see  ante^ 
p.  352,  note  (a)  to  Legard  v.  Johnson, 

(b)  The  douDt  that  seems  here  implied  is  now  removed,  and  it  is  firmly  estab- 
lished in  the  jurisprudence  of  the  common  law,  that  a/eme  covert  cannot,  by  a  deed 
of  separation,  become  B,feme  sole,  so  that  she  can  be  sued  alone.  The  doctrine 
declared  by  Lord  Mansfield  in  Corhett  v.  Podniiz,  1 T.  R.  5,  has  been  repudiated  in 
a  succession  of  cases.  See  Hovenden's  note  at  the  end  of  the  present  case ;  and 
2  Kent,  Comm.  153-161,  (5th  edit)  An  important  question  remains,  whether  a 
wife  divorced  a  mensa  d  thoro  can  sue  and  be  sued  as  a /erne  sole.  Ibid.  157, 158 ; 
Dean  v.  Richmond,  5  Pick.  461 ;  Peirce  v.  Bumham,  4  Metcalf,  30a 

(c)  This  was  ruled  as  early  as  Todd  v.  Stokes,  1  Salk.  116,  and  recognized  in 
JWiTjc  V.  Craig,  5  Bos.  &  P.  143.  It  has  been  adopted  in  New  York.  Baker  v. 
Barry,  8  Johns.  72 ;  Ihiner  v.  Lcuns,  10  Johns.  38 ;  and,  probably,  in  the  jurispra- 
dence  of  the  other  States.    2  Kent,  Ck>mm.  161,  (5th  ed.) 
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Price,  one  annuity  of  lOOZ.  by  four  quarterly  payments  upon  the  29th 
of  September,  &c. :  and  that  in  the  case  William  Price  should  at 
any  time  become  entitled  in  possession  to  any  lands,  tenements,  goods, 
chattels,  and  effects,  real  or  personal,  over  and  above  what  he  was 
then  possessed  of,  to  the  clear  yearly  value  of  lOOZ.  or  upwards,  then 
he  shall  yearly  during  the  joint  lives  of  him  and  his  wife  pay  to 
Elizabeth  Gittins,  her  executors,  &c.  one  third  part  thereof  for  the 
farther  and  better  support  and  maintenance  of  the  said  Mary  Price, 
payable  in  the  same  manner ;  and  it  was  agreed,  that  if  Mary  Price 
should  become  entitled  in  possession  to  any  real  or  personal  property 
to  the  amount  of  2000/.  in  the  whole,  or  to  the  yearly  value  of  200/., 
the  annuity  of  100/.  should  cease ;  and  Elizabeth  Gittins 
covenanted  to  indemnify  William  Price  *  against  debts  [*  438] 
contracted  by  his  wife,  and  all  claims  of  alimony  or  main- 
tenance, except  as  provided  by  the  said  deed,  and  any  assault,  bat- 
tery, or  trespass,  committed  by  her,  or  any  other  cause,  matter,  &c. 
concerning  the  said  Mary  Price. 

By  indentures,  dated  the  20th  of  January,  1794,  reciting  the  for- 
mer deed,  and  the  death  of  Elizabeth  Gittins  upon  the  26th  of  No- 
vember, 1779,  after  having  by  her  will  appointed  Mary  Phipps  her 
executrix,  and  that  William  Price  had  become  entitled  in  possession 
to  one  third  of  a  moiety  of  the  residue  of  the  personal  estate  of  An- 
drew Stone,  and  that  Mary  Phipps  died  upon  the  17th  of  October, 
1792,  having  appointed  William  Man  Godschall  her  executor,  and 
that  William  and  Mary  Price  and  their  son  John  Price  having  occa- 
sion for  money  to  answer  their  immediate  purposes,  and  being  desi- 
rous to  settle  and  secure  some  certain  provision  for  Mary  Price 
during  her  life  in  lieu  of  the  provisions  made  for  her  support  and 
maintenance  during  the  joint  lives  of  her  and  William  Price  by  the 
deed  of  177&,  and  William  and  Mary  Price  being  desirous  to  make 
a  provision  for  their  son  John  Price,  and  that  it  was  agreed,  that 
2222/.  6*.  Id.  4  per  cent.  Bank  Annuities,  part  of  the  share  of  Wil- 
liam Price  in  the  residue  of  the  personal  estate  of  Andrew  Stone, 
should  by  the  sale  or  transfer  of  2918/.  2^.  5d.  3  per  cent.  Consoli- 
dated Bank  Annuities,  other  part  thereof,  be  made  up  to  the  sum  of 
2500/.  4  per  cent.  Bank  Annuities ;  and  that  the  said  2500/.  stock, 
should  be  settled ;  and  that  the  remainder  of  the  said  3  per  cent. 
Consolidated  Bank  Annuities  should  be  transferred,  as  after  men- 
tioned ;  and  that  in  consideration  of  the  provision  intended  to  be' 
made  for  the  support  and  maintenance  of  Mary  Price  during  her  life 
she  and  William  Man  Godschall,  as  her  trustees,  should  relinquish 
the  provisions  made  by  the  deed  of  1779,  and  release  William  Price 
accordingly ;  for  carrying  the  said  agreement  into  execution,  and  in 
consideration  of  the  natural  love  and  aifection  of  William  and  Mary. 
Price  for  their  son  John  Pricey  and  for  the  making  such  provision 
for  the  support  and  maintenance  of  Mary  Price  during  her  life  and 
for  John  Price  after  her  decease,  in  case  he  should  survive  her,  it 
was  agreed,  that  the  trustees  of  the  said  3  per  cent.  Consolidated 
Bank  Annuities  should  by  sale  or  transfer  of  a  sufficient  part  thereof 
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raise  so  much  money  as  would  purchase  2772.  I3s.  lid.  4  per  cent 
Bank  Annuities,  and  transfer  the  same  together  with  the  said  sum 

of  2222/.  68,  Id.  4  per  cent.  Bcuik  Annuities  to  Edward 
[*  439]     *  Wallwyn  Shepherd  and  William  John  Playt^rs  upon  the 

trusts  after  expressed ;  and  that  the  trustees  of  the  said 
2918Z.  2s.  5d.  3  per  cent.  Consolidated  Bank  Annuities,  should 
transfer  one  fourth  part  of  the  residue  thereof  to  William  John  Play- 
ters,  his  executors,  &c.  upon  the  trusts  after  expressed,  one  fourth 
to  John  Price  for  his  own  use  and  benefit,  and  the  two  remaining 
fourths  to  William  Price,  his  executors,  &c. ;  and  as  to  the  fo.urth 
part  transferred  to  Playters,  the  trust  declared  was,  that  he  shall 
from  time  to  time,  and  at  any  times  sell  and  dispose  of  the  said 
stock;  and  pay  and  apply  the  produce  to  the  use  of  Mary  Price,  or 
such  person  or  persons,  as  she  the  said  Mary  Price  shall  from  time 
to  time  by  any  deed  or  writing  under  her  hand  and  seal  attested  by 
one  or  more  credible  witness  or  witnesses  direct  and  appoint ;  and 
that  in  the  mean  time  and  until  such  appointment  he,  his  executors, 
&c.,  shall  and  may  pay  over  to  the  said  Mary  Price,  or  whom  she 
shall  direct,  the  net  yearly  produce  and  dividends  of  the  said  stock, 
or  so  much  as  shall  remain  undisposed  of;  and  that  the  receipt  of 
the  said  Mary  Price  for  such  sum  or  sums  as  shall  from  time  to  time 
be  paid  to  her  or  to  her  use  by  the  said  William  John  Playters,  his 
executors,  &c.,  shall  be  a  good  and  sufficient  discharge  as  fully  and 
effectually  to  all  intents  and  purposes  whatever,  as  if  she  had  been  a 
feme  sole,  and  as  to  the  said  sums  of  277/.  I3s.  lid.  and  2222/.  6». 
Id,  4  per  cent.  Bank  Annuities,  making  tc^ther  the  sum  of  2500/. 
like  Annuities,  the  trust  was,  that  the  trustees  and  the  survivor,  his 
executors,  &c.,  shall  permit  William  Man  Godschall,  his  executors, 
administrators  or  assigns,  to  receive  the  interest,  dividends,  and  an- 
nual proceeds,  for  and  during  the  natural  life  of  Mary  Trice  for  her 
maintenance  and  support  in  lieu  of  the  provisions  by  the  indenture 
of  the  19th  of  June,  1779,  for  her  support  and  maintenance  during 
the  joint  lives  of  her  and  William  Price ;  and  in  case  John  Price 
shall  survive  Mary  Price,  upon  trust  to  transfer  the  said  2500/.  stock 
to  him  for  his  own  use  and  benefit :  but  in  case  he  shall  die  before 
her,  then  upon  trust  after  her  decease  to  transfer  the  same  for  Wil- 
ham  Price,  his  executors,  &c, ;  and  William  Man  Godschall  and 
Mary  Price  released  accordingly  the  provisions  for  her  in  the  deed 
of  1779 ;  and  in  consideration  of  the  said  release  William  Price 
covenanted,  that  he  would  from  time  to  time  and  at  all  times  permit 
Mary  Price  to  have  and  enjoy  for  her  own  sole  and  separate  use  all 
and  every  sum  and  sums  of  money,  lands,  tenements,  &c.,  goods 

and  chattels  or  other  property,  which  might  be  bequeathed 
[*440]     to  her,  *or  which  she  might  have  or  come  to  by  will  or 

upon  the  demise  of  any  person,  as  fully  and  effectually  to 
all  intents  and  purposes  whatsoever,  as  if  she  the  said  Mary  Price 
were  a  feme  sole :  Provided,  that  it  shall  be  lawful  for  the  trustees 
with  the  consent  of  William  and  Mary  Price,  or  of  Mary  Price,  in 
case  she  shall  survive  William  Price,  and  of  WiUiara  Man  Godschall, 
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his  executors;  &c.,  to  sell  the  said  stock  and  invest  the  money  pro* 
daced  by  the  sale  upon  the  same  trusts ;  and  that  if  the  trustee 
Shepherd  should  die  or  desire  to  be  discharged,  William  Price,  his 
executors,  ^c.  should  nominate  a  new  trustee ;  and  if  William  John 
Playters  shall  die  or  desire  to  be  discharged,  William  Man  Godschall 
with  the  consent  of  Mary  Price  shall  nominate  a  new  trustee ;  and 
so  from  time  to  time,  when  any  trustee  shall  die  or  be  desirous  to 
relinquish ;  and  it  was  declared  that  the  deed  of  1779  should  remain 
in  force  in  all  respects,  except  so  far  as  it  was  thereby  revoked  or 
varied. 

Mary  Price  continuing  to  live  separate  from  her  husband  under 
this  deed  had  occasion  for  the  sum  5602.  to  enable  her  son  John 
Price  to  join  his  regiment  of  militia  or  to  purchase  a  commission  in 
the  army  for  him ;  for  which  purpose  by  a  bond  dated  the  25th  of 
May,  1795,  in  consideration  of  560/.  Mary  and  John  Price  became 
jointly  and  severally  bound  to  William  Hyde  in  the  penal  sum  of 
1120/.  to  be  void  on  payment  by  Mary  and  John  Price  and  the  sur- 
vivor of  an  annuity  of  70/.  to' Hyde,  his  executors,  administrators, 
and  assigns ;  with  warrant  of  attorney,  &c. ;  and  for  farther  secur- 
ing the  payment  Mary  and  John  Price  by  indentures  of  the  same 
date  in  consideration  of  the  said  560/.  paid  by  Hyde  for  the  purchase 
of  the  said  annuity  secured  by  the  said  bond  and  warrant  for  the  lives 
of  Mary  and  John  Price  and  the  survivor,  sold  to  Hyde  one  annuity 
of  70/.  issuing  and  payable  out  of  and  charged  upon  the  said  2500/. 
4  per  cent.  Bank  Annuities,  and  upon  the  interest,  dividends,  and 
annual  produce,  thereof,  and  out  of  and  upon  all  their  right,  title, 
property,  &c.  in  the  same  both  at  law  and  in  equity ;  to  hold  receive 
and  take  the  said  annuity  for  the  joint  lives  of  Mary  and  John  Price 
and  the  life  of  the  survivor ;  and  Mary  and  John  Price  directed  the 
trustees  Playters  and  Shepherd  and  William  Man  Godschall  to  pay 
the  same  accordingly. 

By  indentures,  dated  the  11th  of  August,  1795,  Mary  and  John 
Price  sold  another  annuity  of  30/.  for  their  lives  and  that 
•of  the  survivor  to  Thomas  Shearcroft;  which  annuity     [•441] 
was  also  charged  upon  tha2500/.  4  per  cent.  Bank  An- 
nuities. 

The  bill  was  filed  by  Hyde ;  praying  an  account  of  the  dividends 
in  respect  of  the  2500/.  4  per  cent.  Bank  Annuities  in  the  hands 
of  the  trustees,  and  of  what  was  due  upon  the  Plaintiff's  annuity ; 
that  the  fund  may  be  transferred  to  the  Accountant  General ;  and 
that  what  shall  be  found  due  to  the  Plaintiff  and  the  future  payments 
from  time  to  time  may  be  paid  out  of  the  dividends  and  interest  of 
the  said  stock. 

The  Defendant  Godschall  by  his  answer  claimed  a  lien  upon  the 
fund,  prior  to  any  incumbrance  of  Mary  Price,  to  reimburse  himself 
any  loss,  costs  or  charges,  by  reason  of  the  covenant  of  Elizabeth 
Gittins,  as  her  representative. 

Mr.  Lhydy  for  the  Plaintiff;  Mn  Grmt  and  Mr.  Pmberton,  for 
the  Defendant'Sheaiccoft.  Tbisj^mecooeit  might  grant  an  aoou^jr 
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out  of  her  separate  maintenance.  It  is  always  given  for  the  mainten- 
ance and  support  of  the  wife ;  and  there  is  no  such  contract  be- 
tween husband  and  wife  without  a  trustee.  It  is  now  an  axiom  in 
Westminster  Hall,  that  a  married  woman  under  such  circumstances 
is  a  feme  sole,  and  may  be  sued  as  such ;  Corbett  v.  PoelnitZy  1  Term 
Rep.  B.  R.  5.  There  is  no  decision  against  that  case.  The  husband 
having  once  made  her  an  allowance  becomes  completely  exempted 
from  all  debts  on  her  account.  They  must  contend  a  general  prop- 
osition ;  that  she  has  no  pow^r  whatever  over  her  separate  mainten- 
ance. In  Equity  her  trustee  is  bound  by  her  acts.  Whatever 
ground  there  may  be  for  saying,  that  this  being  merely  for  mainten- 
ance should  not  be  in  her  power,  Courts  of  Equity  have  not  pro- 
ceeded upon  that.  Every  day's  experience  and  many  cases  prove, 
that  a  married  woman  may  dispose  of  her  separate  property  for  her 
husband's  debts:  Pybus  v.  Smith,  antCy  Vol.  I.  189.  3  Bro.  C.  C.  340. 
There  is  in  this  instance  a  fair  motive.  '  The  Duke  of  Bolton  v. 
fViUiam>8y  ante,  Vol.  II.  138,  is  an  authority,  that  a  married  woman 
having  separate  property  may  grant  an  annuity.  All  the  cases  were 
there  cited ;  and  the  Lord  Chancellor  recognized  the  doctrine,  that 
she  may  be  sued  at  law  as  a/em€  sole,  and  that  this  Court  will  aid  a 
lien  upon  her  separate  property,  and  call  forth  that  property  to  be 

applied  in  satisfaction  of  that  demand. 
[  ♦442]  *  Mr.  Pigott  and  Mr.  King,  for  the  Defendant  Godschall ; 
Mr.  Johnson  for  Mary  Price,  and  Mr.  Alexander  for  her  hus- 
band. Mary  Price  had  no  power  to  grant  this  security.  This  is  not  her 
separate  property,  but  an  appropriation  for  her  maintenance  under  a 
trust  imposed  upon  it,  under  which  the  Plaintiff  makes  no  case  to  take 
it  from  the  trustee,  the  husband,  or  the  wife.  The  Plaintiff  cannot 
state  any  money  laid  out  by  him  in  maintaining  her.  Godschall  is 
a  trustee  for  the  husband  as  well  as  the  wife.  The  husband  has  a 
right  to  appropriate  any  part  of  his  property  for  the  maintenance  of 
his  wife,  and  to  put  it  out  of  her  power  to  apply  it  to  any  other  pur- 
pose. The  covenant  by  the  first  deed  is  with  Elizabeth  Gittins, 
making  her  a  trustee  to  pay  over  this  money  from  quarter-day  to 
quarter-day  ;  and  there  is  a  covenant  by  her  to  indemnify  the  hus- 
band not  only  against  criminal  proceedings  of  his  wife,  but  against 
any  action,  that  may  be  brought  against  him.  By  the  second  deed 
the  fund  is  given  to  the  trustees  for  the  specific  purpose  of  paying 
over  the  produce  to  Godschall ;  and  he  is  to  expend  it  for  her  mainten- 
ance. The  cases  referred  to  are  recent,  and  have  overturned  the 
Common  Law ;  and  there  is  considerable  doubt,  whether  they  will 
stand :  but  we  need  not  quarrel  with  them.  In  those  cases  the  prop- 
erty was  given  to  the  sole  and  separate  use  of  the  wife ;  and  from 
the  moment  it  was  so  given,  it  was  in  her  power :  but  in  this  case 
the  husband  anxiously  provided,  that  she  should  not  have  power 
over  it.  At  every  quarter-day  upon  her  application,  or  the  produc- 
tion of  a  sufiicient  authority  from  her  the  trustee  must  pay,  unless 
he  has  notice  of  any  demand  upon  the  husband,  or  unless  it  is  ob- 
viouSy  that  the  application  is  for  a  purpose  totally  distinct  from  the 
VOL.  III.  28* 
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object  of  the  trust.  It  has  been  lately  determined,  that  the  half-pay 
of  an  officer  cannot  be  assigned  (1).  That  is  the  case  of  all  appro- 
priations for  a  particular  purpose. 

Reply.  The  trustee  could  not  have  compelled  her  to  receive  this 
provision  in  small  sums  at  his  discretion ;  she  might  have  come  here, 
saying,  she  had  contracted  debts  ;  and  this  Court  would  have  com- 
pelled him  to  pay  her  all  the  dividends.  His  name  was  inserted 
only  for  the  sake  of  putting  in  the  covenant  of  indemnity :  the  per- 
son, who  drew  the  deed,  probably  not  knowing,  that  the  Court  of 
King's  Bench  held,  as  I  think  they  meant  to  hold,  that  after  sep- 
aration in  no  case  could  the  husband  be  liable.  Suppose, 
^she  had  saved  out  of  this  fund,  would  the  savings  have  [*443] 
gone  to  the  husband  ?  or  suppose,  aKunde  she  had  enough 
to  live  upon,  letting  this  fund  accumulate :  she  might  have  disposed 
of  those  savings,  even  if  in  the  hands  of  a  trustee,  either  by  deed 
or  will ;  and  if  so,  she  could  dispose  of  the  fund.  Every  deed  of 
separation  contains  the  words  '<  maintenance  and  support."  If  she 
was  in  a  condition  to  bind  her  person  by  contract  according  to  Cor" 
bett  V.  PoebiitZy  she  must  be  in  a  condition  to  bind  her  property. 
If  any  particular  trust  was  intended  by  inserting  Godschall's  name, 
it  is  not  sufficiently  expressed.  Lord  Thurlow  in  Pyhut  v.  Smith 
was  very  anxious  to  confine  the  trust :  but  he  thought,  that  accord- 
ing to  the  rules  of  the  Court  the  deed  had  not  gone  far  enough. 
The  word  "  support "  is  very  large. 

June  28^A.  Master  or  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  The  question  would  be,  if  it  rested  upon  the  first  deed, 
whether  that  made  Mary  Price  a  feme  sole  to  bSX  intents  and  pur- 
poses. I  am  clearly  of  opinion,  that  the  second  deed  makes  no 
alteration  except  the  substitution  of  the  dividends  of  the  stock  for 
the  covenant  of  the  husband ;  and  it  left  the  Defendant  Godschall 
as  executor  of  Elizabeth  Gittins  liable  under  her  covenant  contained 
m  the  deed  of  1779.  The  question  is,  whether  this  woman  could 
aUenate  the  property  so  appropriated  and  destined  by  her  husband. 
It  is  contended,  that  in  a  Court  of  Equity  this  deed  leaves  it  in  her 
power  to  dispose  of  this,  as  she  pleases ;  to  leave  herself  without 
any  maintenance ;  and  to  leave  her  husband  and  her  trustee  respon- 
sible for  her  maintenance.  It  is  contended,  that  though  the  husband 
is  compellable  by  law,  as  every  husband  is,  to  maintain  his  wife,  he 
cannot  appropriate  a  sum  of  money  for  her  maintenance  without 
putting  it  in  her  power  to  alienate  it,  and  to  divert  it  from  the  pur- 
pose, to  which  he  appropriated  it.  Till  the  case  of  Corbett  v.  Poel- 
nitz  (2)  I  thought,  an  action  could  not  be  maintained  against  a  mar- 
ried woman,  unless  her  husband  had  abjured  the  realm.  In  Hatch^ 
ett  V.  Baddeleyj  2. Black.  1079,  Mr.  Justice  Blackstone  says  (it  is 
very  well  worth  remembering)  he  is  clearly  of  opinion,  that  in  no 

(1)  Stone  V.  Lidckrdak,  2  Anstr.  533;  4  Term  Rep.  B.  R.  248. 

(2J  That  case  is  now  overruled,  and  the  old  law  restored,  upon  the  opinion  of  all 
the  diidgw  in  'Mimhott  vr  AittQfi,  d'Tmn  RvprSr  R.  54S*  "66^  f^tt^  wkt tt  19^, 
and  the  note  to  Cha$tmng  v.  Pommage. 
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case  can  any  ftmt  covert  be  sued  alone^  except  in  the  known  except- 
ed cases  of  abjuration,  exile,  and  the  like ;  where  the  husband  is 
considered  as  dead,  and  the  woman  as  a  widow,  or  else  as  divorced 
a  vinculo.  In  Lean  v.  SchutZy  2  Black.  1195,  all  the  cases  are 
cited ;  and  J  have  taken  the  pains  to  look  at  every  one  of  them ; ' 

and  they  all  show,  that  except  in  the  cases  excepted  by  Mr. 
^«  444 J     Justice  Blackstone  no  action  can  be  *  maintained  against 

a  married  woman.  Then  came  Corbett  v.  Poelnitz ;  and 
there  the  Court  were  of  opinion,  that  the  action  could  be  msdntained. 
Mr.  Justice  Blackstone  in  the  last  edition  of  his  Commentaries  that 
he  published,  continued  to  state  his  text,  as  he  did  in  the  Court  of 
Common  Pleas,  without  altering  it :  1  Bla.  Com.  443,  but  the  editor 
of  the  last  edition  notices  these  cases  (1)  ;  and  to  obviate  the  con- 
clusion, that  it  is  so  fully  established,  as  the  editor  supposes,  that 
she  is  to  all  intents  and  purposes  a  feme  toh,  1  refer  to  CatideU  v. 
ShatOi  4  Term  Rep.  B.  R.  361,  only  with  regard  to  the  doctrine  of 
Lord  Mansfield  in  Read  v.  Jewson,  Hil.  13  Geo.  III.  (not  long  be- 
fore Corbett  v.  Poelnitz);  which  is  there  stated  by  Mr.  Justice  Bul- 
ler.  Lord  Mansfield  arguing  against  the  judgment,  that  was  entered 
up  in  that  case,  says  ''a  married  woman  cannot  be  made  Defendant 
without  her  husband ;  and  if  she  cannot  (and  no  case  has  been 
cited  to  show,  she  can),  she  cannot  give  a  warrant  of  attorney  to 
confess  judgment." 

In  every  one  of  the  cases,  that  have  occurred,  it  has  been  uni- 
formly understood,  that  the  act  of  the  wife  or  of  the  husband  and 
wife  jointly  cannot  either  by  custom  or  contract  or  otherwise  make 
her  a  feme  $oIe,  so  as  to  be  subject  to  the  process  of  law  as  such, 
and  to  be  sued  as  femes  sole  are  sued.  The  same  doctrine  as  that 
of  Corbett  v.  Poelnitz  came  before  the  Court  of  King's  Bench,  in 
Gilchrist  v.  Brovniy  4  Term  Rep.  B.  R.  766,  and  EUah  v.  Leigh, 
5  Term  Rep.  B.  R.  679.  The  Court  evaded  the  question,  how  far 
Corbett  V.  Poelnitz  was  to  be  acquiesced  in  to  its  full  extent :  but 
Lord  Kenyon  shows,  that  he  entertained  a  doubt  upon  the  subject ; 
which  is  all,  I  wish  to  have  understood ;  that  it  may  not  be  consid* 
ered  as  quite  acquiesced  in.  Lord  Kenyon  observes  what  is  very 
observable  in  the  case  of  Lady  Percy,  that  there  were  trustees,  and 
the  trustees  were  not  before  the  Court ;  therefore  he  did  not  know, 
how  that  property  could  be  got  at. 

The  question  now  is,  whether  the  authority  of  that  case  weighs 
so  as  to  prevent  the  opinion  of  the  Court  without  infringing  upon  it. 
Without  dedding  against  that  case  I  am  authorized  to  consider  this, 

as  if  no  such  case  had  been  decided :  for  whether  a  mar- 
[*445]     ried  woman  having  a  separate  maintenance  may  or  *^may 

not  be  put  in  the  situation  of  a  feme  sole  by  the  contract  of 
her  and  her  husband  is  not  for  a  Court  of  Equity  to  decide ;  but  I 
am  to  construe  the  deed  now  before  the  Court ;  and  to  say,  whether 
the  husband  did  intend,  that  his  wife  should  have  that  dominion.    I 

(1)  See  the  aots  to  tlie  Uth  editkm. 
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am  clearly  of  opinion,  he  did  not ;  and  that  I  should  give  the  instni- 
ment  a  different  effect  from  that  intended  by  the  parties,  if  I  held 
so.  There  is  a  very  material  covenant  to  indemnify  the  husband. 
The  husband  thou^t,  he  stood  in  need  of  that ;  and  notwithstand- 
ing the  authority  of  Corbett  v.  PoeJnitz  I  must  think,  he  was  extreme- 
ly wise  in  taking  that  covenant  It  was  not  determined  in  Corbett 
V.  PoebntZy  what  is  to  be  the  case,  if  the  wife  should  become  a  pau- 
per: could  not  the  parish  call  upon  the  husband  to  maintain  her? 
Does  not  she  follow  the  settlement  of  the  husband ;  or  could  she 
acquire  a  new  one  ?  Could  not  an  action  for  her  trespass  or  battery 
be  brought  against  the  husband  ?  It  is  true,  that  living  apart  she 
cannot  by  her  contract  bind  her  husband ;  no  credit  being  given  to 
him.  I  think,  Corbett  v.  Poelnitz  goes  this  length ;  that  if  an  estate 
is  left  to  the  use  of  a  married  woman  in  this  way,  she  can  alienate  it 
without  a  fine.  That  would  go  farther  than  has  been  ever  supposed. 
I  only  desire  to  be  understood  not  entirely  to  acquiesce  under  all 
the  consequences,  that  might  result  from  that  case ;  and  with  that 
salvo  I  decide  upon  this  instrument ;  which  is  merely  to  pay  into  the 
hands  of  the  trustee  for  that  purpose  only.  In  Hulme  v.  Tenant^  1 
Bro.  C.  C.  16,  Lord  Thurlow  gave  much  the  same  opinion,  as  the 
Judges  in  the  Court  of  Common  Pleas  did ;  that  with  regard  to 
property  she  was  a  feme  sole,  but  not  to  charge  herself  personally. 
My  opinion  inclines  the  same  way.  I  am  of  opinion,  that  this  is 
not  property,  she  is  entitled  to,  to  her  sole  and  separate  use.  There 
IS  a  special  trust  upon  it.  She  has  no  dominion  over  it ;  and  her 
remedy  for  a  misapplication  is  in  this  Court.  The  grant  made  by 
her  is  in  defiance  of  the  deed  ;  and  therefore  cannot  be  enforced  in 
this  Court  (1). 

The  next  question  is,  what  decree  ought  to  be  made.  Godschall 
has  aright  to  receive,  and  will  be  bound  to  apply  this  for  her  main- 
tenance and  the  indemnification  of  her  husband.  I  therefore  cannot 
order  it  to  be  paid  to  the  husband  or  for  any  other  purpose.  No 
doubt,  it  is  a  good  grant,  as  for  as  it  affects  the  interest  of  the  son. 
He  has  only  a  contingent  interest :  but  if  he  survives  his 
mother,  the  fund  will  certainly  be  amenable  to  ^  the  an-  [*446] 
unities.  Therefore  it  is  not  right  to  dismiss  the  bill.  The 
next  question  is,  whether  it  ought  to  be  dismissed,  so  fiir  as  it  seeks 
pa]rment  of  this  annuity  against  Mary  Price,  with  costs.  If  no  doubt 
was  thrown  upon  Corbett  v.  PoelnitZy  it  was  very  unwise  to  treat 
with  this  woman  for  an  annuity.  One  would  not  wish  to  make 
them  throw  away  more  money,  and  to  load  them  with  costs  :  at  the 
same  time  the  costs  of  the  Defendants  must  certainly  be  paid :  but 
I  think,  there  will  be  a  fund  for  that. 

Let  the  bill,  so  far  as  it  seeks  payment  of  the  annuity  out  of  this 
fund  during  the  life  of  Mary  Price,  be  dismissed  ;  and  let  the  fund 
be  transferred  to  the  Accountant  General,  and  the  dividends  be  paid 
to  Godschall,  to  be  by  him  applied  for  her  maintenance ;  and  let  the 

»  ■  ■  M  I        ■  I  1     I  ■       I  I         !■  I  ■ ■  I  ■       ■         I 

(1)  ronvtt  V.  Jbooft^  3  Mar.  d5& 
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dividends,  tint  have  been  received  by  the  trustees,  and  not  applied, 
be  paid  to  the  Accountant  General ;  and  out  of  the  same  let  tbe 
costs  of  the  Defendants  except  Shearcroft  be  paid  ;  and  let  the  res- 
idue be  paid  to  Godschall,  to  be  by  him  applied  for  the  maintenance 
of  Mary  Price ;  with  liberty  to  her,  in  case  she  shall  survive  her 
husband,  to  apply  ;  and  also  with  liberty  for  the  Plaintiff,  or  Wil- 
liam Price,  after  the  death  of  Mary  Price,  or  any  person  interested, 
to  apply.  

1.  Ths  authority  of  the  case  of  Corbett  v.  PodnUz^  which  was  questioned  in 
the  principal  case,  and  in  Beard  v.  fVebb^  2  Bos.  &.  PuU.  106,  was  completely  desk 
troyed  bv  the  decision  in  MccrshaU  v.  RuUon^  8  T.  R.  545,  where  it  was  deter- 
mined, that  a/eme  coverte  cannot  contract  and  be  sued  as  a/emc  sole,  even  though 
she  be  living  apart  from  her  husband,  having  a  separate  maintenance  secured  to 
het  by  deed ;  with  regard  to  property,  a  woman  so  circumstanced  may  be  aybns 
soUj  but  not  to  charffe  herself  personally :  this  doctrine,  which  restored  the  old 
established  rule  of  law,  has  been,  ever  since  the  ca^e  of  Marshall  v.  Rutton,  gen- 
erally acquiesced  in.  Boggett  v.  FHer,  11  East,  303;  Hookham  v.  Cham3ber$,  3 
Brod.  &  Bing.  93;  Lord  &  John  v.  Lathf  iSt.  John,  11  Yes.  529;  Lewis  v.  Lee, 
3  Bam.  &.  Cress.  297. 

2.  But,  although  a  husband  and  wife  cannot,  by  contract  between  themselves, 
release  the  husband  from  respotisibili^  as  to  debts  incurred  by  his  wife  for  neces- 
saries, yet,  this  object  may,  substantiallv,  be  effected  by  the  intervention  of  a  third 
person,  who,  as  trustee  for  the  wife,  binds  himself  to  indemnify  the  husband 
against  the  debts  of  his  wife.  Legard  v.  Johnson,  3  Yes.  359.  And,  as  the  hus- 
band will  be  entitled  to  the  benefit  of  such  covenant,  so  he  must  himself  specific- 
ally perform  the  engagement  for  which  that  covenant  was  the  consideration. 
fVorraU  v.  Jocoh,  3  Menv.  270;  Jet  v.  Thmiow,  2  Bam.  &.  Oess.  553;  Ekoorihf 
v.  Bird,  2  Sim.  &  Stu.  381.  Even  as  against  creditors  of  the  husband,  such  a 
covenant  is  deemed  a  valuable  consideration,  sufiicient  to  take  a  settlement,  of 
which  it  forms  a  part,  out  of  the  purview  of  the  stat  13  Eliz.  Stephens  v.  O^tve, 
2  Brown,  93 ;  Copts  v.  Middleton,  2  Mad.  430.  And  where  the  husband  has  be- 
haved so  ill  as  clearly  to  entitle  his  wife  to  obtain  a  decree  against  him  for  ali- 
mony ;  should  she,  instead  of  making  an  application  to  the  Spiritual  Court,  agree 
to  accept  a  settlement  from  him,  for  her  separate  maintenance ;  the  fact  of  reUev- 
ing  the  husband  from  the  consequences  of  a  suit  for  alimony  is  an  immediate 
and  valuable  consideration,  which  (putting  the  bankmpt  laws  out  of  the  case)  will 
support  the  settlement  so  made  on  the  wife.  JVunn  v.  fftZnnore,  6  T.  R.  528; 
Hobbs  V.  HuU,  1  Cox,  446. 


MARQUIS  OF  DONEGAL  «.  STEWART. 

[1797,  JtTOTE  28.] 

The  answer  need  not  set  forth  an  account,  where  the  ground,  upon  which  it  is 
prayed,  is  denied ;  as  where  the  bill  charged  a  dealing  in  pictures  bv  commis- 
sion, and  the  answer  denied  that;  and  stated,  that  the  Defendant  sold  them  to 
the  Plaintiff  in  the  course  of  his  trade,  (a) 

The  bill  was  filed  for  an  account  of  dealings  and  transactions 
between  the  Plaintiff  and  Defendant ;  charging,  that  the  Plaintiff 

(a)  In  negativing  the  ground  upon  which  the  account  is  prayed,  the  jurisdiction 
of  the  Court  is  displaced.  There  is  nothing  requiring  the  peculiar  aid  of  Equity. 
See  1  Story,  Bq.  Jar.  §  458;  JMer  v. Spencer,  H  Johns.  Ch.  171 ;  K!ng  v. Eosseti, 
2Y.&J.33. 
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employed  the  Defendant  to  purchase  pictures  by  conunission  ;  and 
that  in  the  course  of  that  employment  for  many  years  the  Defendant 
practised  several  impositions  upon  the  Plaintiff;  and  thereby  ob- 
tained from  him  several  securities. 

The  Defendant  by  his  answer  stated,  that  he  was  a  dealer  in  pic- 
tures ;  and  in  the  course  of  that  trade  sold  pictures  to  the  Plaintiff; 
and  he  positively  denied,  that  there  was  any  dealing  by  commission. 
The  Plaintiff  excepted  to  the  answer  on  the  ground,  that  it  did  not 
set  forth  the  sums  given  by  the  Defendant  for  the  pictures  ;  and  the 
Master  being  of  opinion,  that  the  answer  was  insufficient,  an  excep- 
tion was  taken  to  the  report. 

Attorney  General  [Sir  John  Scott],  for  the  exception,  cited  Sweet 
V.  Youngy  Ambl.  353  ;  Oethin  v.  Oale,  there  cited  ;  and  Jacobs  v. 
Goodman,  3  Bro.  C.C.  448,  n. ;  where  the  partnership  was  denied. 

Solicitor  General  [Sir  John  Mitford,]  for  the  Report.  In  the 
cases  cited  it  was  not  necessary,  that  the  discovery  should  be  made. 
The  right  to  stand  at  all  in  a  Court  of  Equity  was  utterly  denied. 
It  was  stated,  that  the  person  making  the  claim  had  no  debt  or  no 
legacy ;  and  therefore  had  no  right  to  investigate  the  transactions  of 
that  executor.  Here  is  a  dealing  between  the  Plaintiff  and  Defend- 
ant ;  which  is  the  question  in  the  suit.  Supposing,  it  is  not  a  deal- 
ing by  commission,  the  Court  would  think  it  necessary  to  know  the 
vcJue ;  and  the  best  criterion,  generally  speaking,  is  to  know  the 
price  paid  by  the  Defendant  for  the  pictures  delivered  by  him  to  the 
Plaintiff. 

Lord  Chancellor  [Loughborough].  The  price  given  is  no 
criterion  of  the  value  of  any  commodity :  but  especially  not  upon 
a  dealing  in  pictures.  I  should  open  every  tradesman's  books  in 
London,  if  I  was  to  compel  this  account  upon  the  allegation,  that 
he  was  dealing  by  commission.  The  answer  positively  denies  the 
species  of  dealing,  that  would  entitle  you  to  an  account  in  the  real 
cost  of  the  pictures.  Till  you  establish  that,  I  should  think  it  very 
dangerous.  The  question  upon  a  partnership  has  been  decided  in 
the  case  of  Sir  James  CocJcbum  v.  Sir  Lavrrence  Dundas ;  where 
the  Defendant  denied  the  partnership. 

Allow  the  exception  (1).        

1.  Where  a  plaintiff's  right  to  an  account  depends  upon  the  establishment  of 
a  preliminary  fact,  there,  although  the  defence  is  made  by  answer,  and  not  by  plea 
or  demurrer,  still  if  the  previous  fact,  which  alone  could  entitle  the  plaintiff  to  an 
account,  be  denied,  the  defendant  need  not  answer  with  respect  to  such  account; 
for  the  spirit  of  the  general  rule,  guiding  the  present  practice,  which  holds,  that 
"  where  a  defendant  answers  be  must  answer  fully,"  seems  not  applicable  to  such 
a  case,  unless  the  account  is  so  mixed  up  with  the  other  questions  as  to  be  inca- 
j^ble  of  clear  separation  therefrom.  Hall  v.  J^oyts,  3  Brown,  489;  Ptaayck  v. 
jPtaeockt  16  Ves.  52;  Phdtps  v.  Caneif,  4  Ves.  107;  Jacobs  v.  Goodman,  2  Cox, 
282 ;  Swett  v.  Young,  Ambl.  354.  A  defendant,  however,  who  objects  by  answer 
to  setting  forth  an  account,  or  giving  a  discovery,  must  confine  himself  to  such  a 
short  answer  as  will  put  the  question  of  the  plaintiff's  right  at  issue  upon  some 

(1)  It  is  now  settled,  that  this  defence  must  be  made  by  plea,  see  the  note,  ante, 
vol.  1.  U94, 
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•ingle  point ;  his  answer  most  contain  a  clear,  poaitive,  unequivocal  averment ;  it 
must  not  be  argumentative,  nor  must  it  select  particular  plarts  of  thp  inquiry  to 
which  it  may  be  convenient  to  reply.  See  note  2  to  Jerrard  v.  SatmderSy  2  V. 
187,  where  the  proposed  new  regmationa  on  this  head  are  also  stated :  a  defend- 
ant who  pursues  such  a  course  as  that  last  described,  will,  by  the  present  mctice, 
be  compelled  to  answer  fully.  Shmo  v.  C/dngj  11  Ves.  305 ;  JBotoe  v.  TVed,  15 
Ves.  377 ;  SomavilU  v.  JModkoy,  16  Ves.  389. 

2.  When  a  bill,  brought  by  a  creditor  or  legatee  of  a  person  deceased,  against 
an  executor  or  administrator,  prays  in  the  alternative,  that  the  defendant  may  ad' 
mit  assets,  or  may  set  out  an  account;  if  the  defendant  admits  assets,  he  is  not 
obliffed  to  set  out  an  account  Agar  v.  The  Begenfs  Canal  Company,  Coop.  215 ; 
PvUen  V.  Smiiih^  5  Ves.  23.  And  where  a  plaintiff's  claim,  agamst  the  estate  of 
a  person  deceased,  depends  upon  the  previous  adjustment  of  the  balance  of  cross- 
demands,  it  has  been  neld,  that  when  the  executor -disputes  the  foundation  of  the 
bill,  and  contends  that,  upon  a  settlement,  a  balance  will  appear  due  to  the  estate 
of  the  deceased,  the  executor  need  neither  admit  sufficient  assets,  nor  set  forth  an 
account  of  such  assets  as  are  in  his  hands,  by  way  of  schedule  to  his  answer. 
Phelips  V.  Canofy  4  Ves.  107.  But  where  a  bill  is  brought  against  an  executor 
for  discovery  of  assets  to  answer  a  bond,  or  specific  debt,  there,  the  executor  must 
ffive  the  discovery,  although  he  denies  the  validity  of  the  demand.  Randal  v. 
Head,  Hardr.  188.  For,  where  the  creditor's  claim  is  supported  by  the  prima  fa- 
cte evidence  of  a  securitv,  there  is  less  inconvenience  in  compelling  the  executor 
to  nve  a  discovery  whetner  he  has  or  has  not  assets,  than  in  permitting  him  to 
wiuUiold  it,  upon  the  mere  strength  of  his  own  denial  of  what  purports  to  be  the 
act  of  another.  &  C.  and  Sweet  v.  Young,  Ambl.  354 ;  iS%mr  v.  Ching,  11  Ves. 
304. 


TALLEYRAND  t;.  BOULANGER. 
[1797,  Juiot  30.] 

IifJUNCTioir  against  securities  obtained  by  one  French  Emigrant  against  another 
by  arresting  him,  when  about  to  sail  on  the  expedition  against  France,  and 
under  an  obligation  entered  into  in  France  as  surety,  which  according  to  the 
laws  of  France  could  not  affect  the  person,  (a) 

Under  the  circumstances  of  this  case  a  Court  of  Law  would  discharge  on  common 
bail,  [p.  449.] 

Mr.  Romillt  showed  cause  against  a  motion  in  dissolving  the 
injunction  against  proceeding  at  law  upon  the  coming  in  of  the 
answer. 

Upon  the  bill  and  answer  the  circumstances  were  these : 

[•448]     ♦In  1778  the  brother  of  the  two  Plaintiffs  was  appointed 

Bishop  of  Autun  in  France ;  and  having  upon  that  occa- 

(a)  It  seems  doubtful  whether  this  decision,  pronounced  with  so  much  warmth 
by  Lord  Loughborough,  can  be  maintained,  as  tne  duress  under  which  the  securi- 
ties were  obtained  renders  them  nugatory  in  Equity.  See  anle,  note  (&|  to  WUkkt' 
son  V.  Stafford,  1  V.  43.  The  question  recurred  as  to  the  nature  of  tne  original 
obligation  entered  into  in  France ;  and  although  the  laws  of  France  did  not  dlow 
arrest  on  the  original  obligation,  still  it  does  not  follow,  according  to  the  later 
authorities,  that  the  remedy  of  arrest  might  not  be  employed  in  another  country. 
It  seems  to  be  of  no  consequence,  whether  the  contract  authorizes  an  arrest  of  the 
party  in  the  country,  where  it  was  made,  if  there  is  no  exemption  of  the  party  from 
personal  liability.  Lord  Tenterden  has  said:^^  A  person  suing  in  this  conntiy, 
must  take  the  law  as  be  finds  it    He  cannot  by  virtue  of  any  leguktions  in  us 
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Bion  borrowed  money  from  the  Defendant,  the  Bishop  as  prin- 
cipaly  and  the  Plaintiff  the  Compte  de  Perigord  as  surety,  bound 
themselves  in  an  obligation  to  pay  70,000  livres  by  instalments. 
This  obligation  was  payable  to  an  agent  or  trustee  for  the  Defend- 
ant, or  to  the  person,  who  should  be  in  possession  of  it ;  and  was 
registered  by  a  notary-public  according  to  the  law  of  France.  By 
the  law  of  France  the  person  could  not  be  arrested  either  upon 
mesne  process  or  in  execution  under  that  obligation.  After  some 
payments  under  this  obligation  the  second  revolution  took  place^  in 
France ;  which  ended  in  the  imprisonment  and  death  of  the  King 
and  the  establishment  of  a  Republic.  The  Plaintiffs  and  the  De- 
fendant then  quitted  France  and  came  to  England  ;  and  their  prop- 
erty  was  confiscated.  The  Bishop  of  Autun  remained  there.  The 
Compte  de  Perigord,  being  about  to  sail  on  the  expedition,  which 
took  place  to  the  coast  of  Brittany,  was  arrested  by  the  Defendant ; 
and  upon  that  occasion  in  order  to  procure  his  release  he  paid  the 
Defendant  100/.  in  cash  ;  and  gave  him  two  bills  of  exchange  for 
100/.  each,  payable  in  two  and  four  months ;  and  he  executed  a 
bond,  payable  at  the  end  of  six  months  after  a  peace  should  be  con- 
cluded between  France  and  England,  for  the  remainder  of  the  debt, 
calculated  at  upwards  of  1400/.,  with  interest  payable  in  the  mean 
time,  as  therein  stated.  Upon  this  occasion  the  other  Plaintiff  first 
became  a  surety  by  joining  in  these  securities.  After  the  first  bill  of 
exchange  was  paid,  th^  Plaintiffs  under  the  advice,  they  received,  re- 
fusing to  make  any  more  payments,  were  arrested  and  held  to  bail 
by  the  Defendant  in  four  actions  :  upon  which  the  bill  was  filed  for 
an  injunction. 

Mr.  RomiUyy  in  support  of  the  injunction.  These  securities  ought 
to  be  set  aside.  There  was  no  consideration  for  them ;  and  they 
were  obtained  under  such  circumstances,  that  a  Court  of  Equity  will 
not  sustain  them.  The  Defendant  could  not  sue  upon  this  obliga- 
tion, as  he  has  done  at  law.  It  is  different  from  FoUiott  v.  Ogdetiy 
I  H.  Black.  123  ;  3  Term  Rep.  B.  R.  727  :  where  both  parties  re- 
sided in  the  British  dominions,  and  had  the  EngUsh  laws  in  view  in 
their  contract.  This  is  a  foreign  contract,  executed  in  a  foreign 
country,  and  according  to  the  laws  of  that  country.  This  Court  wiU 
not  take  notice  of  the  penal  laws  of  a  foreign  country  ;  but  will  as 
as  to  contracts,  when  called  upon  to  execute  the  contract.  This 
debt  is  peculiar :  it  is  the  debt,  not  of  the  principal,  but  a 
♦mere  surety;  with,  regard  to  whom  there  could  be  no     [*449] 

own  country  enjoy  greater  advantages  than  other  suitors  here;  and  he  ought  not, 
therefore,  to  be  deprived  of  any  superior  advantage,  which  the  law  of  this  county 
may  confer.  He  is  to  have  the  same  rights  which  all  the  subjects  of  this  kingdom 
are  entitled  to."  Dt  la  Vts^  v.  Viannoy  1  B.  &  Adolph.  284.  See,  also,  frkUie' 
more  v.  ^dams,  2  Cowen,  626;  fVtUing  v.  Consequoj  1  Peters,  Cir.  317 ;  Contois  v. 
Canentier,  1  Wash.  Cir.  376;  Bird  v.  Canfai,  2  Johns.  345;  JVyman  v.  SotUhtcardf 
10  Wheat  1.  The  same  doctrine  has  been  declared  in  the  House  of  Lords.  Don 
▼.  lAppmany  5  Clark  &  FineD,  1.  See,  also,  IRnkUy  v.  Jtfbmm,  3  Mason,  ^ ; 
Tiius  ▼.  Hobartf  5  Mason,  378 ;  Mwaitr  v.  Townsend^  4  Conn.  47 ;  and  Story, 
Conflict  of  Laws,  §  567 -571,. where  this  subject  is  opened  with  instructive  fiU- 
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implied  contract ;  who  could  be  bound  no  farther  than  the  tenns 
of  the  contract,  he  entered  into;  and  ui^der  that  his  person 
would  not  be  liable.  Another  objection  is,  that  this  obligation  was 
payable  only  to  the  agent,  or  the  possessor  of  it :  the  Defendant 
does  not  appear  in  it.  In  his  answer  he  says,  he  revoked  the  au- 
thority of  the  trustee :  but  he  does  not  state,  that  notice  was  given. 
I  am  informed,  that  the  Court  of  Common  Pleas  dischai^d  a  De- 
fendant upon  common  bail  under  similar  circumstances  ;  as  the  per- 
son would  not  have  been  liable  by  the  law  of  France. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Fonblanque,  for  the 
Defendant.  The  Plaintiif  having  entered  into  a  contract  of  debt, 
and  migrating  into  this  country,  the  laws  of  this  country  must  regu- 
late the  contract  between  them ;  upon  which  an  assumpsit  would 
arise.  They  might  have  applied  to  the  Court  in  which  the  arrest 
was  made :  but  judging  for  themselves  they  chose  to  settle  it  upon 
other  terms ;  therefore  there  is  no  equity  to  set  that  aside.  At  least 
the  money  ought  to  be  brought  into  Court. 

Lord  Chancellor  [Loughborouoh].  I  think,  the  proceeding 
on  the  part  of  the  Defendant  has  been  extremely  oppressive  and 
immoral.  I  am  not  prepared  to  say,  how  far  this  Court  will  finally 
give  redress :  but  I  will  not  allow  the  Defendant  to  avail  himself  of 
an  advantage  got  by  duress ;  which  is  the  sole  cause  of  the  new  en- 
gagement. If  it  stood  upon  the  original  contract,  it  would  be  con- 
trary to  all  the  principles  which  guide  the  Courts  of  one  country  in 
deciding  upon  contracts  made  in  another  to  give  a  greater  effect  to 
the  contract,  than  it  would  have  by  the  laws  of  the  country,  where 
it  took  place.  The  principal  question  here  is  one,  that  the  unfortu- 
nate conduct  of  a  great  many  of  these  persons  has  occasioned ;  who 
being  all  afflicted  with  the  same  calamity  have  not  humanity  enough 
to  have  that  consideration  for  each  other,  all  being  involved  in  that 
common  calamity,  that  has  excited  great  consideration  in  this  coun- 
try. It  is  against  all  conscience  and  humanity,  that  the  persons, 
who  could  not  by  the  original  contract,  should  by  their  common  ca- 
lamity be  enabled  to  hold  each  other  in  durance.  It  has  appeared 
to  me,  that  it  is  not  out  of  the  power  of  Courts  of  Justice  in  this 
country  to  apply  according  to  the  principles  of  humanity 
[*  450]  the  justice  of  the  country  in  these  cases.  *  I  am  glad  to 
hear,  and  I  have  no  doubt  about  it,  that  a  Court  of  Law 
would  upon  such  grounds  discharge  the  Defendant  upon  common 
bail.  I  have  a  little  doubt,  how,  consistent  Y^rith  the  forms  of  the 
municipal  law  of  the  country,  I  can  stop  the  action  as  to  the  effect 
of  it  against  the  person.  Perhaps  a  Court  of  Law  might  find  itself 
enabled  to  put  some  check  upon  the  execution :  but  surely,  if  it  is 
unconscientious  to  take  the  person  purely  for  the  purpose  of  holding 
that  person  in  custody,  it  would  be  very  hard,  if  the  equity  of  this 
Court  could  not  some  way  or  other  reach  that  person.  The  Defen- 
dant first  against  all  conscience  and  humanity  gets  the  advantage  of 
holding  this  person  in  confinement  contrary  to  the  nature  of  the 
contract ;  and  in  that  confinement  he  gets  a  new  contract  executed. 
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First,  as  to  the  money :  he  had  a  right  to  get  what  money  he  could : 
but  I  cannot  suffer  these  bills  of  exchange  so  obtained  to  have  effect. 
I  cannot  suffer  these  actions  to  proceed :  and  if  I  put  them  upon 
terms,  it  would  contradict  the  ground,  upon  which  I  proceed.  It 
appears  to  me,  that  I  shall  in  all  probability  set  aside  these  bills. 
Let  the  injunction  be  continued  (1). 

No  nation  executes  the  crimncd  judgments  of  another.  See,  ante,  note  4  to 
Bardcof  v.  Russell^  3  V.  424.  But  when  foreign  judgments,  affecting  property 
only,  are  offered  in  evidence  in  the  Courts  of  England,  they  are  admitted  as  con- 
clusive evidence,  and  (thoufi^h  they  cannot  be  pleaded  in  bar)  receive  the  same 
regard  as  sentences  siven  m  the  Courts  of  Admiralty  or  Ecclesiastical  Courts 
here.  Gaze  v.  BuUcdey,  Ridgw.  Ca.  before  Lord  Hardw.  267 ;  Bumnos  v.  /emtno, 
1  Dick.  48 ;  5.  C.  Sel.  Ca.  in  Cha.  70.  And  the  rules  which  regulate  debts,  in 
the  country  in  which  such  debts  were  contracted,  are  observed  when  they  are 
sought  to  be  recovered  in  our  Courts.  It  is  in  every  day's  experience  to  recog- 
nize the  laws  of  foreign  countries,  as  binding  in  respect  of  personal  demancb. 
We  always  import  together  with  their  persons,  the  existing  relations  of  foreigners 
as  between  themselves,  according  to  the  laws  of  their  respective  countries,  ex- 
cept, indeed,  where  those  laws'  clash  with  the  rights  of  our  fellow-subjects  here, 
and  one  or  other  of  the  laws  must  necessarily  give  way,  in  which  case  our  own  is 
entitled  to  the  preference.  This  principle  is  too  well  established  to  bear  discus- 
sion.   Poller  v.  Broum,  5  East,  131. 

(1)  1  Jac.  &  Walk.  417. 
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MABERLY  v.  STRODE. 

Master  of  the  Rolls  for  the  Lord  Chancellor. 

[1797,  July  3, 5.] 

LiMiTATioir  over  upon  the  death  of  a  person  unmarried  and  without  issue:  **  un- 
married" in  its  usual  sense  meaning  never  having  been  married,  ''and*'  was 
construed  ''or'*  to  afford  a  reasonable  construction,  (a) 

Words  of  survivorship  added  to  a  tenancy  in  common  in  a  will  are  to  be  applied 
to  the  death  of  the  testator,  unless  an  intention  to  postpone  the  vesting  is  ap- 
parent, [h)  [p.  451.] 

Real  estate  devised  to  be  sold  and  the  produce  disposed  of  with  the  personal,  with 
a  power  to  direct  the  fund  to  be  laid  out  in  land:  no  such  direction  having  been 
given,  it  was  held  personal  property,  (c)  [p.  451.] 

In  Statute  3  W.  dz,  M.  c.  11,  the  apparent  meaning  of  the  word  "unmarried**  is, 
not  married  at  the  particular  time,  contrary  to  its  usual  import,  [p.  452.] 

Samuel  Strode  by  his  will,  dated  the  3d  of  July,  1771,  devised 
all  his  real  estates,  except  an  estate  at  Henham  in  the  county  of  Es- 
sex, which  he  afterwards  gave  to  his  son  Samuel  Strode  in  fee,  and 
all  his  personal  estate,  except  what  was  before  specifically  bequeathed 
to  his  executors  and  their  trustees,  their  heirs,  executors  and  admin- 
istrators, in  trust  to  sell  the  real  estate,  as  soon  as  might  be  after  his 
decease ;  and  he  directed,  that  as  well  the  money  arising  by  the 
sale  as  all  his  personal  estate,  which  he  desired  should  with  all  con- 
venient speed  be  turned  into  money,  and  the  whole  from  time  to 
time  be  invested  in  Government  or  real  securities,  in  trust  to  pay 
the  dividends  and  interest  to  his  said  son  Samuel  Strode  for  life : 

and  after  his  decease  to  transfer  the  principal  unto  and 
[*  451]     amongst  all  and  every  the  child  and  *  children  of  his  said 

son  in  equal  proportions ;  or  if  but  one,  to  such  only  child ; 
if  a  son  or  sons,  at  twenty-one ;  if  a  daughter  or  daughters,  at 
twenty-one  or  marriage ;  the  interest  in  the  mean  time  to  be  applied 
for  their  maintenance  and  education  or  advancement  in  the  world : 
'<  but  in  case  my  said  son  shall  die  unmarried  and  without  issue  or 
having  issue  they  shall  all  die  before  he  she  or  they  if  a  son  or  sons 
shall  attain  the  age  of  twenty-one  years  respectively  or  if  a  daugh- 
ter or  daughters  shall  attain  the  age  of  twenty-one  years  or  be  mar- 

(a)  In  order  to  advance  the  apparent  intention  of  the  testator,  in  cases  of  lesa- 
cies,  as  well  as  devises  of  real  estate,  "or"  may  be  construed  "and."  Hornage 
V.  Fergusson,  1  Jac.  583 ;  Thackerayy.  Hampson,  2  Sim.  &  Stu.  214 ;  Mcarkhoust 
V.  Markhousty  3  Sim.  126 ;  Mills  v.  Dyer,  5  Sim.  435.  But  this  construction  was 
refused  in  Langmon  v.  Broim,  7  Ves.  124 ;  J^ewman  v.  ^/tghtingaUj  1  Cox,  341 ; 
GiUings  v.  McfkrmoUy  2  M.  &  K.  69.  So  "  and  "  may  be  construed  "  or,"  as  in 
the  present  case.  BtU  v.  Phyn^  7  Ves.  459.  This  construction  was  refused  in 
Dot'y,  Cooke,  7  East,  269;  Doe  v.  Bawding,  2  B.  &  A.  441 ;  GirdUslone  v.  />ae, 
2  Sim.  225.  See  2  Williams,  Exec.  794,  795 ;  Jackson  v.  Blantkamj  6  Johns.  54 ; 
Haoen  v.  Sheetz,  2  Binn.  532 ;  HoltMS  v.  Holmes,  5  Binn.  252. 

See  Drfpfion  v.  Drayton,  1  Dessaus.  324 ;  CampbeU  v.  Heron,  Cam.  &  Norw. 


(c)  See,  ante,  note  (a)  to  Rashkigh  v,  MasUr,  1  V.  201 ;  note  {b)  to  Walker  v. 
Detmey  2  V.  17a 
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lied  respectively  then  and  in  such  case  in  trust  to  assign  and  transfer 
the  principal  of  such  funds  and  securities  unto  my  nephews  William 
and  James  Strode  and  to  my  niece  Cecil  Strode  in  equal  proportions 
share  and  share  alike  his  her  and  their  issue  or  the  issue  of  either  of 
them  to  take  their  parent's  share  with  benefit  of  survivorship  to  my 
said  nephews  and  niece  Provided  always  and  my  will  and  meaning 
is  that  in  case  my  said  son  shall  marry  he  shall  have  power  and  I 
will  that  my  said  trustees  shall  join  therein  to  settle  the  value  of 
2000/.  out  of  the  said  principal  funds  and  securities  for  every  10002. 
he  shall  bona  fide  receive  as  and  for  the  portion  and  portions  of  any 
wife  or  wives  respectively  in  bar  of  all  dower :"  Provided  also,  that 
in  case  his  son  should  be  desirous  of  investing  all  or  any  part  of  the 
principal  in  the  purchase  of  freehold  lands  in  England,  the  trustees 
should  invest  the  same  accordingly,  to  be  conveyed  to  them  upon 
such  trusts  or  as  near  as  may  be  diirected  concerning  his  personal 
estate  and  the  funds  and  securities,  wherein  he  had  directed  the 
same  to  be  invested. 

The  testator  died  in  February  1775,  leaving  his  son  Samuel  his 
only  child ;  who  in  January  1776  married  Grace  CauUield.  Cecil 
Strode  died  in  1780,  having  never  been  married.  James  Strode 
died  on  the  1st  of  April,  1787 ;  leaving  his  widow  Isabella  and  five 
children.  Samuel  Strode  the  younger  never  had  any  issue ;  and  he 
died  on  the  25th  of  July,  1795,  leaving  his  wife  Grace  surviving; 
and  by  his  will  charging  his  real  estate  with  his  debts  and  legacies 
and  exempting  his  personal  estate,  and  disposing  of  his  estate  at 
Henham  and  his  shares  of  the  New  River  Company,  he  gave  all  the 
rest  and  residue  of  his  real  estate  whatsoever  and  wheresoever  and 
of  what  nature  soever  to  his  wife,  her  heirs  and  assigns ;  and  ap- 
pointed her  executrix. 

The  bill  was  filed  by  the  surviving  trustee  and  executor  of  Samuel 
Strode  the  elder  to  have  this  will  established  and  the  rights 
*of  the  parties  ascertained.  The  questions  were,  1st.  [*452] 
Whether  the  limitation  over  was  good,  the  testator's  son 
not  having  died  unmarried ;  2dly.  If  the  limitation  over  was  good, 
whether  the  words  of  survivorship  applied  to  the  death  of  the  testator 
or  of  his  son. 

Mr.  Graham  and  Mr.  Winihrop,  for  Grace  Strode.  The  question 
is,  whether  there  is  a  clear  necessary  inference,  that  instead  of  the 
concurrence  of  two  contingencies  the  testator  intended  the  gift  over 
to  take  place  upon  the  single  event  of  his  son's  dying  without  issue. 
Not  only  the  children  of  his  son  but  his  wife  also  are  the  first  objects 
of  his  bounty.  It  was  natural  for  him  to  mean  to  make  a  provision 
for  these  nephews  and  this  niece,  if  his  sons  should  di^  both  un- 
married and  without  issue.  Thefe  have  been  cases,  where  the 
Court  has  seen  to  a  moral  certainty,  that  if  the  question  had  been 
suggested  to  the  testator,  he  would  have  provided  for  it:  but 
that  will  not  do;  Doo  v.  Brabant,  Calthorpe  v.  G(yugh,  4  Bro. 
C.  C.  393,  395.  4  Term  Rep.  B.  R.  706.  The  common  sense  of 
VOL.  III.  29 
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the  expression,  <'  dying  unmarried"  is  dying  without  a  wife  at  the 
time  of  his  death. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Campbell,  for 
William  Strode ;  Mr.  Mansfield  and  Mr.  Steele,  for  Isabella,  widow 
and  administratrix  of  James  Strode ;  Mr.  Crrant  and  Mr.  Bichardt, 
for  his  younger  children ;  and  Mr.  AnstnUher  and  Mr.  Alexander j 
for  his  eldest  son.  There  are  various  cases  for  construing  the  word 
"and"  "or"  and  vice  versa:  Jackson  v.  Jackson^  1  Ves.  217  (1). 
Unless  that  construction  is  made,  the  latter  words  as  to  his  dying 
without  issue  have  no  meaning;  for  that  is  the  necessary  con- 
sequence of  dying  unmarried.  The  common  sense  of  the  word 
"unmarried"  is  never  having  been  married;  aod  the  Court  will 
not  construe  it  against  its  common  sense  without  absolute  neces- 
sity. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  In  the 
Statute  upon  settlements,  3  William  &  Mary,  c.  11.  s.  7,  it  is  appa- 
rent, that  the  Legislature  meant  by  the  word  "unmarried"  not 
having  a  wife  at  the  time :  the  words  are  "  If  any  unmarried  person 
not  having  child  or  children  shall  be  lawfully  hired : "  but  that  is  not 

the  usual  construction  of  that  word  in  a  will. 
[*453]  *For  the  Defendants.  That  construction  was  only 
adopted  upon  the  clear  intention  appearing  on  the  act.  The 
testator  has  expressly  directed,  what  the  interest  of  his  son  shall  be ; 
and  there  is  an  anxious  provision,  that  his  son's  wife  shall  not  take 
away  more  of  his  fortune,  than  is  specified,  according  to  the  fortune, 
she  shall  bring. 

2d  Question.  For  the  Defendants  Isabella  Strode  and  William 
Strode.  The  vesting  in  these  nephews  and  niece  was  not  post- 
poned, but  the  enjoyment  only ;  and  the  benefit  of  survivorship 
must  be  taken  to  refer  to  the  death  of  any  in  the  life  of  the  testator ; 
according  to  Roebuck  v.  Dean,  4  Bro.  C.  C.  403,  ante,  Vol.  II.  265. 
There  is  no  gift  to  the  issue.  In  some  event  not  described  issue  are 
to  take  the  parent's  share :  in  some  other  event  not  mentioned  the 
benefit  of  survivorship  is  to  take  place.  Some  words  must  have 
been  omitted  to  this  effect ;  that  if  either  of  the  nephews  and  niece 
die  in  the  testator's  life,  then  he  gives  that  share  to  the  issue,  if  any ; 
and  if  none,  with  survivorship  between  them  :  but  there  is  no  infer- 
ence against  the  vesting  in  them,  unless  they  should  survive  not  only 
the  testator  but  the  son.  If  all  the  limitations  were  contingent,  and 
were  to  remain  so  till  the  death  of  the  son,  that  would  defeat  most 
part  of  the  dispositions  of  the  will ;  the  whole  of  which  was  in- 
tended by  the  testator  to  operate  from  his  death,  applying  to  the 
several  persons,  who  might  come  into  being.  The  word  "  then  '* 
means  in  such  case,  in  that  event. 

For  the  children  of  James  Strode.     The  latter  part  of  the  clause 

(1)  KeiluHM  V.  Keilway,  2  P.  Will.  340 ;  Haws  v.  Ham,  Busk  v.  Dalway,  1  Ves. 
13, 19 ;  Beady.  SneUy  2  Atk.  645 ;  fFalsk  v.  Peterson,  3  Atk.  193,  and  the  cases 
cited  in  Mr.  Sanders's  notes ;  post,  Weddell  v.  J^ntbt,  Turner  v.  Moor,  vol.  vi. 
341,  557;  BeU  v.  Pkyn,  vii.  453;  1  Swanst  330. 
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is  very  obscure :  but  it  is  certain,  that  in  some  event  the  issue  are 
meant  to  stand  in  the  place  of  their  parents.  It  is  said  to  be  only, 
if  any  of  the  parents  die  in  the  life  of  the  testator.  That  is  con- 
fining the  words  without  any  thing  to  authorize  it ;  for  the  proviso 
is  general.  In  Lord  Douglas  v.  Chabner,  ante,  Vol.  II.  505,  the 
Lord  Chancellor  says,  death  in  the  life  of  the  testator  is  not  the 
natural  import  of  such  expressions.  The  modern  cases  are  con- 
trary to  Lord  Bindon  v.  Lord  Suffolk,  1  P.  W.  96.  Upon  our 
construction  it  is  not  necessary  to  introduce  any  words,  that  are  not 
in  the  will. 

The  eldest  son  of  James  Strode  claimed  the  property  as  real 
estate. 

*  Master  of  the  Rolls  [Sir  Richard  Pepper  [*454] 
Arden].  The  proviso  giving  the  son  in  case  of  his  mar- 
riage, a  power  to  settle  the  value  of  2000/.  in  bar  of  dower  for 
every  1000/.  he  shall  receive  as  a  portion,  is  material  in  the  con- 
struction of  the  first  part  of  this  clause.  It  is  contended,  that  ac- 
cording to  the  strict  grammatical  construction  <<  and  "  being  a  con- 
junction copulative,  the  meaning  must  have  been,  that  unless  he 
died  unmarried  and  without  issue,  it  was  not  to  go  over  ;  and  it  was 
insisted,  that  the  word  '<  unmarried  "  stricdy  means  not  married  at 
the  time,  the  gift  is  to  arise  ;  or  if  referred  to  any  particular  time, 
it  means  unmarried  at  that  time  ;  and  that  this  testator  did  hot  mean 
without  having  ever  been  married.  I  do  not  know,  that  the  word 
was  ever  used  in  that  sense  except  in  the  instance,  I  mentioned,  in 
the  statute  with  regard  to  settlements  ;  where  the  Legislature  cer- 
tainly thought  fit  to  use  it  in  that  sense  :  but  there  they  used  it  with 
such  additions  as  put  the  meaning  out  of  all  doubt ;  for  if  it  was 
not  used  in  that  sense,  the  man  could  have  had  no  child  or  children. 
But  notwithstanding  it  is  so  used  there  by  the  Legislature,  the  ques- 
tion here  is,  what  is  the  common  and  usual  meaning  of  it  in  a  will, 
or  the  common  acceptation  of  it  in  language.  If  legacies  or  annu- 
ities are  given  to  unmarried  daughters,  which  is  a  very  common  way, 
could  they  go  to  widowed  daughters  ?  Certainly  it  never  has  been 
so  considered  ;  and,  I  believe,  is  not  the  usual  sense,  in  which  tes- 
tators or  persons  in  common  language  use  it.  It  must  mean  such 
as  have  never  had  a  husband  at  all  (I).  If  that  is  the  common  ac- 
ceptation, there  is  nothing  in  this  will  to  induce  the  Court  to  put  an 
unusual  construction  upon  it.  Then  how  far  ought  the  word  <<  and  " 
to  be  construed  copulative,  making  the  two  circumstances  necessary 
to  concur.  That  word  is  often  construed  "  or ; "  and  if  the  word 
<<  unmarried  '^  should  mean,  what  I  suppose  it  must  have  meant  in 
this  will,  <<  or  "  must  be  meant  by  the  testator.  It  is  frequently  so 
construed  to  give  a  fair  and  reasonable  construction  to  the  will ;  and 
I  feel  no  difficulty  in  construing  it  so  in  this  case  ;  because  the  tes- 
tator meant  by  '^  unmarried  "  never  having  been  married,  and  it  is 

(\)  Bellw.  Pkyn,  poai,  vol.  vii.  453. 
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necessary  to  give  a  fair  and  reasonable  construction.    Therefore  I 
am  of  opinion,  the  bequest  over  has  taken  place. 

The  other  question  admits  of  more  doubt :  but  in  the  opinion,  I 
have  formed  upon  the  words  of  survivorship,  I  found  myself  upon 
what  I  thought  myself  warranted  to  do  in  Perry  v.  Woods,  ante, 
204  ;  where  I  had  occasion  to  look  into  all  the  authorities ;  and  I 
relied  upon  Stringer  v.  Philips  followed  by  Roebuck  v.  Dean ; 
which  is  almost  exactly  the  present  case  ;  and  there  the  Lord  Chan- 
cellor thought  himself  warranted  to  follow  Stringer  v.  Philips.  All 
the  cases  were  considered  in  Perry  v.  Woods ;  and  Brograve  v. 
Winder,  ante^  Vol.  II.  634,  was  urged  as  an  authority,  that  the  Lord 
Chancellor  had  changed  his  opinion.  I  have  looked  into  these  ca- 
ses ;  rather  wishing  to  found  my  opinion  upon  them.  Roebuck  v. 
Dean,  is  as  near  this  case  as  can  be.  Lord  Bindon  v.  Lord  Suffolk 
seems,  as  the  Lord  Chancellor  said,  to  have  had  a  very  odd  fate  in 
the  House  of  Lords.  Considering  Stringer  v.  Philips  recognized 
by  Lord  Hardwicke  ^1)  his  Lordship  thought  it  safer  to  adhere  to 
that.  It  is  very  true,  m  Brograve  v.  Winder  he  was  of  opinion,  the 
words  were  such  as  plainly  proved,  the  vesting  was  postponed :  he 
gives  his  reasons :  but  does  not  retract  what  he  said  in  Roebuck  w 
Dean ;  but  founds  himself  upon  the  words  ;  from  which  it  plainly 
appeared,  that  the  time  of  distribution  was  the  time,  to  which  the 
words  were  meant  to  apply.  I  followed  that  and  Stringer  v.  Philips 
in  Perry  v.  Woods.  This  case  is  very  nearly  the  same  as  those :  per- 
haps rather  stronger ;  for  the  life  of  the  son  is  a  very  long  period  ; 
within  which  it  was  very  likely,  every  one  of  these  nephews  and 
niece  might  be  dead ;  in  which  case  there  would  be  a  total  intesta- 
cy ;  and  that  is  one  reason,  why  it  is  necessary  to  adopt,  if  possible, 
the  construction  of  the  word  "  survivorship  "  as  aplicable  only  to  the 
death  of  the  testator.  The  construction,  that  the  benefit  of  survi- 
vorship was  to  prevent  a  lapse,  and  that  the  interests  vested  at 
the  death  of  the  testator,  is  much  the  most  beneficial  construc- 
tion (2). 

Upon  these  authorities  I  am  of  opinion,  that  upon  these  blind 
words  the  safest  and  soundest  construction,  best  warranted  by  the 
authorities,  most  beneficial  to  the  parties,  most  likely  to  be  that  in- 
tended, is,  that  the  meaning  is,  such  as  shall  survive  the  testator ; 
and  that  it  is  not  meant,  that  it  should  remain  in  contingency,  and  vest 
only  in  such  as  should  happen  to  survive  the  son  with  the  chance  of 
the  whole  being  lost  and  a  total  intestacy  occasioned. 

I  am  of  opinion,  it  is  personal  estate  clearly  (3):  but 
[*  456]     ^  according  to  this  determination  the  children  of  James  are 
not  entitled  to  any  thing. 

1.  Though  the  copulative  ^and"  is  frequently  construed  in  a  will,  as  if  the 
testator  had  used  the  disjunctive  "  or,"  when  an  intention  to  that  effect  can  be 
made  out;  {WtddtU  v.  Mundy^Q  Ves.  343;)  still,  this  construction  is  not  to  be 


(1)  1  Ves.  14. 

(2)  See  the  nc 

(3)  See  the  note,  anfe,  vol.  i.  204., 


See  the  note,  anie,  vol.  iL  267,  to  Botbwk  v.  Dtan. 
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made  arbitrarily,  nor  in  any  case  where  it  is  not  absolutely  necessary  to  effectuate 
the  testator's  intention.  Tumor  v.  Moory  6  Ves.  560 ;  Fitzgerald  v.  Lord  Fauaon'- 
hergty  Fitz.  Gib.  215, 225';  MonUxgu  v.  JVuceUa,  1  Russ.  171. 

2.  In  BeU  v.  Phyn,  7  Ves.  458,  Sir  William  Grant  concurred  with  the  declara- 
tion made  in  the  principal  case  by  Lord  Alvanley,  that  the  most  obvious  meaning 
of  the  word  '* unmarried,"  is,  "without  having  ever  been  married;"  the  word 
<<  unmarried,"  however,  may  be  understood  as  meaning  "  not  married  at  the  ftme," 
if  that  construction  be  necessary  to  make  a  will  operative,  and  there  is  nothing  on 
the  face  of  the  will  clearly  showing  it  was  the  intention  of  the  testator  that  it 
should  be  taken  in  the  sense  which  would  leave  it  inoperative.  Doe  v.  Rawding^ 
2  Bam.  &  Aid.  452. 

3.  A  Court  of  Equity  is  never  disposed  to  put  such  a  construction  upon  a  will  as 
would  be  likely  to  lead  to  an  intestacy.  fFadley  v.  Mnih^  3  Ves.  367 ;  Booth  v. 
Booth,  4  Ves.  403 ;  Crook  v.  De  Vandes,  9  V.  206;  Bird  v.  Hunadon,  2  Swanst. 
345.  And  this  inclination  to  prevent  intestacy  is  still  more  strongly  felt  when  it 
is  a  residue  of  personalty  which  is  the  subject  of  bequest  Leake  v.  Robiruofij  2 
Meriv.  386 ;  Broum  v.  Higj^a,  4  Ves.  716.  Though  even  the  gift  of  a  residue 
may  have  a  limited  operation,  and  be  restricted  to  the  actual  surplus  of  what  the 
testator  had  at  the  time  of  making  his  will :  very  special  words,  however,  are 
necessary  to  take  a  bequest  of  a  residue  out  of  the  general  rule.  Bland  v.  Lannby 
2  Jac.  &*  Walk.  405.  But,  to  be  sure,  where  part  of  that  residue  itself  is  ill  given, 
to  that  extent  the  will  must  be  inoperative.  Leake  v.  Rohi'Mon^  vbi  supra; 
Sknjmtker  v.  JSTorthcate,  1  Swanst  570. 
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[ROLLS.--1797,  JuLT  a] 

Upon  a  deed  of  composition  one  creditor  was  prevailed  upon  by  the  debtor  to  rep- 
resent his  debt  below  the  real  amount ;  receiving  notes  for  the  dividend  upon 
the  remainder,  and  bonds  for  the  remainder  of  h&  debt  beyond  the  amount  of 
the  dividend :  upontlie  biU  of  the  debtor  and  a  creditor,  party  to  the  deed,  the 
bonds  were  decreed  to  be  delivered  up:  but  the  Court  was  of  opinion,  the  De- 
fendant would  be  entitled  to  the  benefit  of  the  notes,  after  all  the  trusts  of  the 
deed  were  satisfied,  though  not  as  against  the  creditors ;  and  directed  an  inquiry 
as  to  that,  reserving  the  question,  (a) 

Creditor  at  the  desire  of  his  debtor,  about  to  many,  gives  in  a  false  account  of  his 
demand  to  the  father  of  the  intended  wife :  after  the  marriage  the  creditor  is 
bound  even  as  against  the  debtor,  [p.  461.] 

By  a  deed,  dated  the  5th  of  October,  1795,  the  creditors  of  Israel 
Levi  agreed  to  accept  a  composition  for  their  respective  debts  in  the 
following  manner :  viz.  as  to  all  but Pearce,  75.  6d.  in  the 

(a)  In  transactions  of  this  sort  the  utmost  good  faith  is  required ;  and  all  secret 
arrangements  securing  peculiar  privileges  to  certain  creditors  are  void,  even 
against  the  assenting  debtor,  or  nis  sureties  or  his  friends.  1  Story,  Eq.  Jur. 
§  378,  379,  and  English  cases  cited ;  Jatkman  v.  ^E^cheU,  13  Ves.  581 ;  Jackson 
V.  LanaSy  4  T.  R.  1(JG.  And  money  paid  under  such  secret  arrangements  may 
be  recovered  back,  as  it  has  been  obtained  contrary  to  the  clear  principle  of  pub- 
lic policy.  Ibid.  Yeamana  v.  Chatterlonj  9  Johns.  294;  Wxggin  v.  BimA,  12 
Johns.  306.  And  it  is  immaterial,  whether  such  agreements  give  to  the  favored 
creditors  a  large  sum,  or  an  additional  security  or  advantage,  or  only  misrepresent 
some  important  fact  Ibid.  A  similar  rule  prevails  in  the  law  of  Insurance,  and 
the  first  underwriter,  whose  signature  is  obtained  under  a  secret  agreement,  is 
commonly  called  <*a  decoy  diu^k,"  to  induce  others  to  underwrite  the  policy. 
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pound  by  three  instalments  of  2^.  6d.  in  the  pound,  at  twelve,  eight, 
and  twelve  months ;  the  two  first  instalments  being  secured  by  the 
notes  of  Mordecai  Levi,  to  whom  the  efiects'  of  Israel  Levi  were 
assigned  by  the  deed  as  a  trustee,  at  four  and  eight  months  from  the 
date  of  the  deed.  The  interest,  that  Pearce,  who  was  a  creditor  to 
a  considerable  amount,  agreed  to  take  under  the  deed,  as  a  compo- 
sition for  his  debt,  was  a*  moiety  of  the  surplus  after  payment  of  the 
composition  to  the  other  creditors.  William  Scott  and  William 
Stonehewer,  partners,  being  creditors  of  Israel  Levi  to  the  amount 
of  3431/.  I5x  9(/,  executed  the  deed:  but  the  sum  put  opposite 
their  names  as  the  amount  of  their  debt  was  only  1531/.  16;.;  and 
at  the  several  meetings  of  the  creditors  they  attended,  and  represent- 
ed their  debt  to  be  of  that  amount :  but  under  a  private  agreement 
Israel  and  Mordecai  Levi  gave  them  several  notes  payable  in  four, 
eight,  and  twelve  months  for  different  sums  amounting  in  the  whole 
to  Is.  6d,  in  the  pound  upon  their  real  debt  of  3431/.  155.  9d.;  and 
Israel  Levi  also  executed  and  delivered  to  them  two  bonds  for  the 
remaining  12^.  6d.  in  the  pound  upon  their  real  debt,  payable  by  in- 
stalments. Four  of  the  notes  given  by  Mordecai  Levi  at  four  and 
eight  months  were  paid  by  him,  when  they  became  due,  out  of  the 
efiects  of  Israel  Levi. 

The  bill  was  filed  by  one  of  the  creditors,  who  executed  the  deed, 
and  by  Israel  Levi,  against  Scott  and  Stonehewer  and  Mordecai 
Levi,  praying,  that  the  Defendants  Scott  and  Stonehewer  might  be 
decreed  to  repay  to  Israel  Levi  or  Mordecai  Levi,  as  trustee  in  the 
said  indenture,  306/.  6s.  being  tlie  difiference  between  the  sum  re- 
ceived by  them  out  of  the  effects  of  Israel  Levi  and  the 
[*  457]  amount  ^  of  Is.  6d.  in  the  pound  upon  their  scheduled  debt, 
with  interest ;  and  to  deliver  up  to  Israel  Levi  the  bonds 
and  notes,  as  having  been  obtained  improperly  and  fraudulently  as 
against  the  creditors. 

The  bill  charged,  that  the  proposition  for  the  private  agreement 
came  from  the  Defendant  Scott  and  Stonehewer ;  and  they  refused 
to  execute  the  deed  upon  any  other  terms.  By  their  answer  the 
transaction  appeared  thus.  Israel  Levi  being  indebted  to  them  to 
the  amount  of  1774/.  5*.  9d.  for  which  he  had  given  his  acceptances, 
a  short  time  before  they  became  due,  and  a  short  time  previous  to 
October  1795,  requested  them  to  supply  more  goods,  assuring  them, 
the  bills  he  had  given,  should  be  regularly  paid.  They  furnished 
more  goods  accordingly ;  and  shortly  afterwards  he  stopped  pay- 
ment ;  and  to  induce  these  Defendants  to  agree  to  the  intended  ar- 
rangement he  and  Mordecai  Levi  expressing  themselves  greatly  con- 
cerned proposed  to  secure  to  these  Defendants  the  deficiency  of 

fVHson  V.  Ducket,  3  Burrow,  1361;  frmimrham  v.  Thomburgh,2VenuW6\ 
Sibbold  V.  HiU,  2  Dow,  263;  Diicr,  on  Representations  in  Marine  Ins.  d.  69, 70^ 
181,  note  17.  The  continental  writers  employ  a  different  metaphor  to  aenote  the 
fictitious  insurer.  He  is  a  "  dolphin  "  who  leaps  from  the  water  that  others  may 
follow.  Targn,  cap.  5%  p.  232,  recommande  aux  assureura  de  ne  vas  agir  aPcaxtt-^ 
gky  et  de  prendre  gctrde  atie  lea  premiera  aigtiandairea  ne  aohnt  aes  Dauphins  qui 
aautent  pour /aire  aauter  lea  autrea.  Ibid.  1  Emerigon,  ch.  2,  §  4,  p.  43. 
VOL.  III.  29* 
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their  demand,  after  the  receipt  of  the  proposed  dividend,  by  bonds 
for  securing  the  payment  by  instalments,  and  to  give  notes  to  the 
amount  of  Is,  6d.  in  the  pound  upon  their  whole  demand ;  and  the 
Defendants  being  much  pressed  by  Israel  and  Mordecai  Levi  and 
the  soUcitor  to  assent  to  such  proposal,  and  feeling  greatly  ashamed 
at  their  having  been  so  greatly  imposed  upon,  and  desirous  of  not 
appearing  creditors  to  so  large  an  amount,  and  considering  them- 
selves not  the  less  entitled  to  receive  their  proportionable  divi- 
dend upon  their  aforesaid  demand,  were  prevailed  upon  to  execute 
the  deed,  as  stated ;  and  that  Israel  and  Mordecai .  Levi  exe- 
cuted six  promissory  notes;  the  first 'two  of  which  the  Defendants 
have  received :  but  they  have  only  received  on  account  of  the  third 
and  fourth  20/.  in  cash  and  some  canes,  by  no  means  sufficient  to 
pay  the  deficiency ;  and  they  positively  denied,  that  they  applied  to 
Israel  Levi,  Mordecai  Levi,  or  any  other  person,  to  give  them  pri- 
vately a  security  for  their  whole  debt ;  or  that  the  arrangement  was 
proposed  by  them,  as  stated  in  the  bill ;  but  say,  it  was  proposed  by 
Israel  and  Mordecai  Levi  and  their  solicitor  of  their  own  free  will. 
The  Defendant  Scott  told  the  solicitor  at  the  time,  the  bonds  were 
delivered,  that  he  considered  them  as  not  recoverable  at  law; 
as  they  bore  date  the  same  day  as  the  release  to  Israel 
Levi ;  but  that  the  same  was  an  engagement  binding  *  in  [*  458] 
honor  only.  They  denied,  that  they  had  any  fraudulent 
intention. 

The  Defendants  at  the  hearing  submitted  to  deliver  up  the  bonds. 

Mr.  Lloyd,  Mr.  Grant,  and  Mr.  Pemberton,  for  the  Plaintiifs,  and 
Mr.  Richards,  for  the  Defendant  Mordecai  Levi.  There  is  no  dif- 
ference between  these  securities.  All  the  creditors  coming  in  under 
a  composition  must  come  in  upon  the  same  footing :  CocJcshott  v. 
Bennet,  2  Term  Rep.  B.  R.  763.  Sumner  v.  Brady,  1  Hen.  Black. 
647.  Cecil  v.  Plaistow,  1  Anstr.  202.  This  case  has  not  occurred 
in  specie :  but  the  principles  of  those  cases  comprehend  it.  A  man 
in  any  transaction,  where  third  persons  are  concerned,  representing 
his  debt  otherwise  than  as  it  is,  is  estopped  ever  after  even  as  against 
the  debtor  from  insisting,  that  his  debt  is  greater.  The  principle  of 
these  cases  is,  that  the  creditors  have  it  in  contemplation  to  release 
the  debtor  absolutely,  to  make  him  a  new  man,  and  to  enable  him 
to  enter  again  into  trade  for  himself.  It  is  not  competent  to  one 
creditor  to  defeat  that  benefit  intended  for  him  by  the  rest  of  the 
creditors ;  and  which  upon  the  open,  avowed,  transaction  he  would 
have  had.  In  CocJcshott  v.  Bennett  the  ground  of  complaint  was 
not,  that  the  other  creditors  would  be  injured  by  paying  the  Plain- 
tiff his  full  demand ;  for  they  would  have  received  the  composition, 
they  meant  to  receive :  but  their  ultimate  intention  was  defeated : 
they  did  not  proceed  upon  a  fair  view  of  the  subject :  non  constat, 
what  they  would  have  done,  if  acquainted  with  the  transaction. 
Every  other  creditor  came  into  this  arrangement  upon  the  supposi- 
tion, that  these  Defendants  were  creditors  for  1531/.  16*. :  and  they 
were  the  first,  who  signed  the  deed.     Upon  the  statement  of  his  af- 
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foirs  the  creditors  judged,  what  surplus  would  be  left  to  set  him  up 
in  business  again.  These  cases  consider  all  the  creditors  as  con- 
tracting parties  with  each  other.  The  Courts  mean  upon  principles 
of  public  policy  to  shut  out  all  underhand  agreements.  There  are 
many  analogous  cases.  Smith  v.  Bromley^  Doug.  670.  Jackson  v. 
DuchairCy  3  Term  Rep.  B.  R.  551.  Jackson  v.  Ijomas,  4  Term 
Rep.  B.  R.  166.  NeviUe  v.  mUcinson,  1  Bro.  C.  C.  543,  which  went 
upon  the  general  ground,  that  the  plaintiff  was  estopped  even  against 
the  debtor;  Scott  v.  Scott  (I)  in  the  Exchequer;  where  the  Plains 
tiff  being  indebtea  to  his  mother,  and  being  about  to  mar- 
[*  459]  ry,  represented  himself  as  *  not  indebted ;  and  his  mother 
upon  being  spoken  to  by  the  father  of  the  lady  did  not 
disclose  the  debt :  she  afterwards  sued  her  son ;  and  he  was  held 
not  liable. 

It  may  be  objected,  that  there  is  a  defence  at  law  ;  but  this  Court 
has  a  concurrent  jurisdiction  in  such  cases :  Bosanquet  v.  Dashwood^ 
For.  38,  Brandon  v.  Johnson^  ante.  Vol.  II.  517.  Cecil  v.  Plaistow^ 
1  Anstr.  202.  So  in  Law  v.  Law^  For.  140,  upon  a  bond  for  pro- 
curing an  office ;  and  the  cases  upon  marriage  brokage  bonds  and 
advantages  taken  of  young  heirs.  Besides,  no  doubt  it  is  proper  to 
come  here  to  have  a  note,  which  is  negotiable,  delivered  up  (2)  ; 
and  against  the  trustee,  who  has  taken  upon  himself  to  do  this  act 
under  a  private  agreement. 

Mr.  Piggott  and  Mr.  Hubbersty,  for  the  Defendants  Scott  and 
Stonehewer.  There  was  no  objection  to  delivering  up  the  bonds  ; 
and  the  bill  was  not  necessary  for  that  purpose.  Eastabrook  cannot 
have  any  interest.  It  is  no  part  of  the  object  of  the  bill  to  set  aside 
the  deed.  All  the  cases  have  been,  where  the  Plaintiffs  came  here 
seeking  the  benefit  of  secret  securities  destroying  the  equality  with 
the  other  creditors.  Can  the  principles  of  those  cases  apply  to  this 
case :  where  the  debtor  states,  that  he  owes  the  debt,  and  the  cred- 
itor has  received  no  more  than  the  other  creditors  ?  I  agree,  if  third 
persons  can  be  shown  to  have  been  injured,  it  would  be  vain  to 
deny  the  priifciple  :  but  it  must  be  qualified.  Israel  Levi  can  com- 
plain of  no  injustice.  The  relief  sought  would  reverse  the  $rst 
principle  of  justice ;  that  a  man  shall  pay  his  debts  and  complete 
his  contracts.  What  becomes  of  the  principle,  that  no  man  shall 
take  advantage  of  his  own  wrong?  The  dividend  upon  the  re- 
mainder of  the  debt  continued  an  obligation  upon  Levi.  Can  a 
debtor  come  into  Court,  and  desire  not  to  pay  him,  whom  he  repre- 
sents as  a  boTia  fide  creditor,  equally  with  the  rest  ?  If  the  whole 
debt  had  been  brought  forward,  the  dividend  must  have  been  re- 
duced. Neville  v.  Wilkinson^  and  Scott  v.  Scott  are  upon  a  plain' 
principle,  that  does  not  reach  this  case.  The  representation  of  the 
creditor  influenced  and  guided  the  contract  upon  marriage :  and  af- 
terwards in  direct  opposition  to  it  a  suit  is  instituted.     The  father 

(1)  1  Cox,  366. 

(2)  Newman  v.  Winery  a$iUf  vol.  ii.  463. 
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and  family  of  Neville  had  an  essential  interest.     Pearce  ought  to 
be  before  the  Court :  his  absence  is  suspicious. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden.]  There 
must  be  relief  upon  this  bill.  The  bonds  must  be  delivered  up ; 
and  the  Defendants  must  be  restrained  from  proceeding  upon  the 
notes,  till  it  can  be  known,  whether  the  trust  can  be  carried  into 
execution,  so  that  all  the  parties  shall  receive  what  was  intended  for 
them.  It  is  impossible  to  deny,  that  the  bonds  were  a.  fraud  upon 
the  creditors.  The  Defendants  admit  it :  then,  why  did  they  not  in 
their  answer  offer  to  deliver  them  up  ?  They  shall  liot  retain  them, 
when  they  admit,  and  the  principles  of  the  Court  are,  that  it  is  im-  , 
possible  to  retain  them.  Both  Levi  upon  principles  of  public  policy 
and  Eastabrook  as  a  creditor  in  the  deed  have  an  interest  upon 
that. 

As  to  the  other  point,  I  think,  it  is  new.  I  perfectly  subscribe  to 
the  cases  cited :  but  I  am  very  much  inclined  to  think,  they  will  not 
stand  in  the  way  of  the  Defendants :  though  I  do  not  choose  to 
determine  it  at  present.  I  will  first  know,  whether  the  trusts  of  the 
deed  are  satisfied,  and  whether  any  surplus  remains.  I  am  clearly 
of  opinion,  that  till  the  other  creditors  are  paid  tlie  composition 
upon  their  scheduled  debts,  the  Defendants  are  not  entitled  to  receive 
a  dividend  upon  any  thing  beyond  their  scheduled  debt.  The  only 
doubt  is,  whether  after  payment  of  the  composition  upon  all  the 
scheduled  debts  they  shall  be  permitted  to  receive  the  composition 
upon  their  debt  beyond  the  scheduled  debt.  The  rights  of  the  par- 
ties are,  that  all  the  creditors  had  a  right  to  receive  Is.  6d.  in  the 
pound ;  the  Defendants  receiving  that  upon  1531/.  I6s.  only. 
Pearce  also  had  a  right  under  this  agreement,  reckoning  their  debt 
only  at  that  sum.  to  a  moiety  of  the  surplus :  which  he  chose  in 
preference  to  the  dividend.  They  had  a  farther  right,  that  no  cred- 
itor should  receive  his  whole  debt,  or  be  in  a  better  situation  with 
respect  to  his  debt  than  the  other  creditors.  That  has  been  so 
often  determined,  that  it  is  impossible  not  to  say,  it  is  the  equity, 
that  every  creditor  had.  The  policy,  upon  which  these  cases  have 
proceeded,  is  very  proper:  but  I  have  great  doubts,  whether  the 
equity  will  be  sufficient  to  shield  Israel  Levi  from  this  gross  fraud 
by  prevailing  upon  a  creditor  to  join  in  this  transaction.  It  is  said, 
this  is  a  middle  case :  a  creditor  admitted  to  be  bona  fide 
entitled  to  above  3000/.  without  any  injury  *to  the  par-  [*461] 
ties,  without  any  intention  of  fraud,  but  merely  in  order 
to  conceal  the  circumstance  of  the  extent  of  his  demand,  consents 
to  put  himself  down  at  only  1500/.;  is  there  any  policy,  after  all 
the  other  creditors  are  paid  their  full  composition,  to  permit  Levi  to 
set  up  this  gross  fraud  upon  his  part  ?  I  think,  I  shall  pause  much, 
before  I  hold,  that  the  policy  goes  to  the  extent  of  permitting  him 
to  set  up  such  a  rule  in  such  a  case..  It  would  extend  the  principle 
beyond  any  of  the  cases.  Neville  v.  Wilkinson  and  the  other  cases 
of  that  kind  are  very  distinguishable.  There  Wilkinson  without 
any  fraud,  but  merely  to  make  Neville's  situation  appear  better,  at 
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his  desire  gave  in  a  false  account  of  his  demand.  Mr.  Robinson's 
intention  being  to  set  his  son  free  from  all  demands,  that  pressed 
him,  permitting  the  creditor  after  the  marriage  to  sue  would  be  to 
undo  the  object  of  the  inquiry.  It  was  absolutely  necessary  to  give 
the  particeps  criminis  relief,  or  you  injure  other  parties.  The  father 
would  marry  his  daughter  to  a  man,  whom  he  supposed  worth 
20,000/.  but  who  in  reality  was  worth  only  10,000Z. 

It  appears  to  me,  that  Pearce's  trust  is  not  satisfied.  He  has  a 
right  to  insist  upon  what  he  agreed  for,  before  the  Defendants  re- 
ceive the  composition  upon  the  remainder  of  their  debt  beyond  the 
sum  in  the  schedule. 

Therefore  let  the  bonds  be  delivered  up  to  be  cancelled  ;  and  let 
the  Master  take  an  account  of  all  the  effects  conveyed  to  Mordecai 
Levi  as  trustee,  and  inquire,  whether  the  several  trusts  of  the  deed 
are  satisfied :  and  it  appearing,  that  the  Defendants  Scott  and  Stone- 
hewer  have  been  paid  the  full  composition  upon  their  scheduled  debt 
of  1531/.  168.  let  them  be  restrained  from  putting  in  suit  the  prom- 
issory notes,  till  the  account  is  taken,  or  till  farther  order :  but  if  it 
shall  appear,  that  after  satisfaction  of  the  several  trusts  of  the  deed 
except  as  to  Israel  and  Mordecai  Levi  there  shall  be  sufficient  to  pay 
the  composition  upon  the  debt  admitted  to  be  bona  fide  due  to  the 
said  Defendants,  reserve  the  question,  whether  they  shall  be  entitled 
to  the  benefit  of  the  said  notes  till  after  the  report ;  and  reserve  the 
costs  (1).  

1.  In  the  case  of  a  composition,  if  one  of  the  creditors^  before  executing  the 
deed,  obtain  from  the  insolvent  security  for  the  residue  of  his  demand,  by  reuising^ 
to  execute  until  such  security  be  given,  that  securi^  is  void  in  law,  because  it  is 
a  fraud  upon  the  rest  of  the  creditors.  Jackson  v.  Davison,  4  Bam.  &  Aid.  695 ; 
ffeUs  V.  Girling,  1  Brod.  &  Bing.  452.  This  doctrine  was  established  in  Equity 
before  it  was  recognized  by  Courts  of  Law.  Jadanan  r.  Mitdidl,  13  Ves.  586; 
Con8lantein  v.  BUuht,  1  Cox,  287;  FawceU  r.  Gee,  3  Anstr.  910;  Middktonv. 
Lord  Onslow,  1  P.  Wms.  768.  The  principle  is,  that  in  such  cases  each  creditor 
must  act  openly.  As  the  other  creditors  may  have  been  induced  to  come  into 
terms  upon  a  belief  that  all  were  to  be  on  the  same  footing,  any  private  im^ement, 
for  greater  benefit  to  one,  is  a  fraud  upon  the  rest,  and  therefore  void.  £eieeder  v. 
Boae,  4  East,  380;  Weinman  v.  Mignvs,  11  East,  393;  Mawson  v.  Stock,  6  Ves. 
300 ;  ScuUer  and  Jackson,  ex  parte,  15  Ves.  55 ;  Letois  v.  Jones,  4  Bam.  &  Cress. 
511.  But,  though  a  creditor  may  have  obtained  a  preference  in  contemplation  of 
an  intended  deed  of  composition,  which  preference  woold  clearly  be  fraudulent 
against  other  creditors  under  that  deed,  still,  it  was  held,  in  the  case  of  ffhed- 
toright  V.  Jackson,  5  Taunt  116,  that,  if  the  composition  should  go  off,  the  securities 
given  with  that  improper  view  may  be  retained  against  a  commission  of  bank- 
ruptcy subsequentlv  issued,  and  not  contemplated  at  the  time  of  the  preference. 
It  is  to  be  observed,  however,  that  fVheeltpright  v.  Jackson  was  not  the  case  of  an 
action  brought  by  the  holder  of  the  securities  given  with  the  purpose  above  stated, 
but  was  an  action  of  trover  to  get  back  the  instmments,  or  tneir  value ;  to  which 
instruments,  being  in  his  possession,  the  defendant  had  at  least  as  good  a  title  as 
the  plaintiff,  or  rather  a  better,  upon  the  principle,  that  when  both  parties  are  ''in 
pari  ddido,  potior  est  conditio  possidentis,^  The  case  cited,  therefore,  is  substan- 
tially distinguishable  from  that  of  Wells  v.  Girling,  1  Brod.  &  Bing.  453,  where 
it  was  determined,  that  the  holder  of  a  note  given  to  secure  a  preference  to  one 

(1)  Post,  Mawson  v.  Stock,  vol.  vi.  300;  Palmer  v.  J^eave,  xL  165,  535,  6,  and 
the  note;  ExparU  Sadler,  xv.  54;  DallnM  v.  Dalbiac,  xvi.  116,  125;  3  Ves.  & 
Bea.  Ill;  1  Jac.  67. 


1797.]  BARCLAY   V*  WAINW&IGUT.  *461 

creditor,  in  contemplation  of  a  composition,  could  not  recover  thereon,  although 
the  composition  dia  not  take  effect  Upon  one  of  the  dida^  however,  which  fell 
from  the  Court  in  the  course  of  the  judgment  delivered  in  Whtdxcrighi  v.  Jackson^ 
it  was  observed,  in  WtUs  v.  Girlinffy  that,  if  an  agreement  of  the  nature  alluded  to 
is  fraudulent,  it  is  void  in  its  creation ;  and  that  it  is  difficult  to  understand  how- 
it  can  cease  to  be  void,  and  be  rendered  valid  by  subsequent  circumstances. 

2.  As  a  general  principle,  a  composition  is  not  binding  upon  a  creditor,  unlesn 
its  conditions  are  strictly  fulfilled.  Roge  v.  Rose^  AmbT.  832 ;  Ex  parte  Bennet, 
2  Atk.  527 ;  Ltigh  v.  B(mVt  3  Atk.  584.  But,  an  equitable  consideration  of  the 
intoreslB  of  other  compounding  creditors,  may  make  it  reasonable  to  relieve  against 
the  legal  consequences  of  non-pajrment  of  an  instalment  to  one  creditor,  on  the 
very  day  it  became  due.    Maekenzit  v.  Maekefaie,  16  Ves.  374. 

3.  That  a  third  person  is  bound  to  make  good  (even  at  the  suit  of  a  partktpg 
criminiSf)  his  representations,  on  the  faitii  of  which  a  marriage  has  taken  place, 
see^poslf  note  2  to  Ainslw  v.  MedUcoUt  9  Yes.  13. 
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[RojLLs.— 1797,  JurfE  23 ;  July  C] 

The  rule,  that  legacies  to  the  same  persons  by  different  instruments  shall  be  ac- 
cumulative, repelled  by  internal  evidence  and  the  circumstance,  that  all  the 
legatees  by  the  first  instrument  were  legatees  in  the  second,  except  those  who 
were  dead,  or  had  quitted  the  testator's  service,  (a) 

Slight  circumstances  are  laid  hold  of  to  get  rid  of  the  rule,  that  a  legacy  to  a  credi- 
tor extinsruishes  the  debt:  butalittie  difiference  between  a  portion  and  a  legacy 
to  a  child  as  to  the  time  of  payment  will  not  prevail  against  the  presumption  of 
satisfaction,  (h)  [p.  466.] 

Latham  Arnold  having  made  his  will,  dated  the  15th  of  March, 
1777,  added  the  following  disposition  bearing  the  same  date  and  at- 
tested by  the  same  witnesses : 

'^  A  codicil  to  be  added  and  taken  as  part  of  the  last  will  and 
testament  of  me  Latham  Arnold  of  Newgate  Street,  London,  tobac- 
conist. I  give  and  bequeath  to  the  Reverend  Mr.  Picard  20Z.  and 
to  the  Reverend  Mr.  Deane  and  Mr.  Taylor  10/.  a-piece  for  mourn- 
ing ;  and  I  direct  the  said  legacies  to  be  paid  immediately  after  my 

■ 

(a)  2  Williams,  Exec.  925,  and  cases  citod;  Strong  v.  /ngrcrm,  6  Sim.  197; 
Fnuer  v.  Byng,  1  Russ.  &  M.  90;  Z>e  Witt  v.  Yaies,  10  Johns.  154 ;  Ricketts  v. 
LivingaUnu  3  Johns,  Ca.  101.  See  also,  ante,  note  (a)  to  Motnnidge  v.  Tluxck- 
wdlj  Y.A6i. 

(6)  Where  a  person  indebted  bequeaths  to  his  creditor  a  legacy,  equal  to  or 
exceeding  the  amount  of  the  debt  which  is  not  noticed  in  the  will,  Courts  of 
Equity,  in  the  absence  of  any  intimation  of  a  contrary  intention,  have  adopted  the 
rule,  that  the  testator  shall  be  presumed  to  have  meant  the  legacy  as  a  satisfac* 
tion  of  the  debt  2  Roper,  Legacies,  by  White,  37,  ch.  16.  But  tiiis  rule,  though 
long  well  established,  has  frequently  been  disapproved,  upon  the  ground  that 
a  satisfactory  reason  cannot  be  assigned,  why  the  testator  should  not  have  in- 
tended a  benefit  to  his  creditor  beyond  the  amount  of  his  debt,  in  those  cases 
where  there  has  not  been  a  deficiency  of  assets.  Ibid,  where  the  cases  and  dis- 
tinctions on  this  point  are  considered.  Sec  also,  post,  p.  516,  note  (c)  to  HtnchcUffe 
v.  Hinchdiffe ;  ante,  note  (a)  to  Richardson  v.  Elpkinstone,  2  V.  463.  As  to  tlie 
ademption  of  legacies  to  children,  see,  ante,  note  (1),  EUiion  v.  O&okson,  1  V.  110. 
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decease ;  and  I  give  to  Joseph  Deane  my  clerk  200/.  provided  he 
continues  in  the  service  of  my  executors,  till  my  affairs  are  settled, 
over  and  besides  what  may  be  due  to  him  at  my  death,  and  the  sal- 
ary he  may  be  allowed  by  my  executors ;  and  I  give  to  William 
Hailston  my  footman  mourning  and  lOOZ.,  to  James  Beckford  my 
coachman  mourning  and  40/.,  and  to  Elizabeth  Holmes  mourning 
and  100/.,  the  money  legacies  to  be  paid  to  the  said  William  Hails- 
ton, James  Beckford,  and  Elizabeth  Holmes,  if  they  shall  respect- 
ively continue  in  the  service  of  my  family  one  year  after  my  de- 
cease ;  and  I  give  to  my  maid-servant  Martha  Norton  5/.  for  mourn- 
ing and  20/.,  and  to  each  of  my  three  other  maid-servants,  who 
shall  have  been  in  my  service  two  years  at  my  death,  5/.  a-piece  for 
mourning,  and  if  they  shall  severally  continue  in  the  service  of  my 
family  one  year  after  my  decease,  10/.  a-piece ;  and  I  give  to  Geoige 
Gamon  my  gardener  5/.  for  mourning  and  10/.  to  be  paid  him  im- 
mediately after  my  decease :  and  I  give  to  Mary  Brown  of  Warwick 
lane  an  annuity  of  20/.  during  her  life,  to  be  paid  her  quarterly  in 
neat  money,  and  I  give  to  Peter  Stevenson  the  elder  and  Thomas 
Stevenson  20/.  a-piece,  if  they  respectively  shall  continue  in  the 
service  of  my  family  one  year  after  my  decease :  and  I  give  to  Wil- 
liam Priest  10/.  if  he  shall  continue  in  the  service  of  myself  or  my 
family  two  years  after  the  date  of  my  will ;  and  I  give  to  Miss  Care- 
less of  Birmingham  100/.  to  be  paid  inunediately  after  my  decease ; 
and  to  Mr.  Goodman  of  Deptford  '50/.,  and  if  he  shall  die  in  my 
life-time,  I  give  the  said  50/.  to  his  present  wife  ;  and  I  give  to  Mr. 
Goodman's  eldest  daughter  20/.,  and  I  give  to  Mr.  Scale  of  Mac- 
clesfield 50/.,  and  if  he  shall  die  in  my  life-time,  I  give  the 
[*463]  last-mentioned  50/.  to  his  present  wife;  and  to  *his  son, 
who  is  in  partnership  with  him,  50/.,  and  to  the  widow  of 
the  late  WilUam  Taylor  of  Stratford-upon-Avon  20/.,  and  to  Richard 
Smith  of  Deptford  40/.,  and  I  give  to  Mary  Hewson  of  Oundle  20 
guineas  for  a  ring ;  and  I  give  to  Mrs.  Hanson  and  Richard  Robin- 
son 10/.  a-piece ;  and  to  John  Barratt,  John  Topp,  James  Station, 
and  to  the  man  called  Jack,  who  works  at  my  miUs  at  Mitcham,  5/. 
a-piece,  if  they  shall  respectively  be  in  my  service  at  the  time  of  my 
decease  ;  and  I  direct  all  the  last-mentioned  legacies  to  be  paid  im- 
mediately after  my  death ;  and  I  give  to  John  White  and  Peter 
Jessup  mourning ;  and  I  also  give  them  10/.  a-piece,  if  they  shall 
respectively  continue  in  the  service  of  my  family  one  year  after  my 
death." 

Codicil,  dated  the  7th  of  December,  1778,  attested  by  two  wit- 
nesses :  <<  A  codicil  to  be  added  to  and  taken  as  part  of  the  last  will 
and  testament  of  me  Latham  Arnold  of  Newgate  Street,  London, 
tobacconist,  bearing  date  the  15th  of  March,  1777."  After  several 
directions  relative  to  carrying  on  his  trade  for  the  benefit  of  his  grand- 
children, the  testator  proceeds  thus  :  "  Also  I  give  to  the  Reverend 
Mr.  Brown  of  Hampstead,  the  Reverend  Mr.  Taylor,  and  the  Rev- 
erend Mr.  Deane  of  Huddlescough,  10/.  a-piece  for  mourning;  and 
to  Mrs.  Sumner  and  Mrs.  Nelson  20  guineas  a-piece  for  mourning ; 
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which  legacies  I  direct  to  be  paid  immediately  after  my  decease.     I 
give  to  Joseph  Deane  my  clerk  (who  is  now  in  my  service  at  lOOL 
a  year)  the  sum  of  10/.  for  mourning,  and  direct  the  farther  annual 
sum  of  100/.  to  be  paid  to  the  said  Joseph  Deane  so  long  as  he  shall 
continue  in  the  service  of  my  executors  and  the  saCld  Martin  Pearkes, 
besides  his  present  salary ;  which  annual  sums  of  100/.  and  100/. 
to  the  said  Joseph  Deane  I  declare  ought  to  be,  and  it  is  my  inten- 
tion should  be,  paid  in  the  first  place  out  of  the  profits  of  the  trade 
at  large,  before  any  division  is  made  of  the  profits  thereof;  and  I 
give  to  Mr.  Samuel  Waterman  100/.  in  addition  to  the  legacy  given 
him  by  my  will.     I  give  to  Mr.  Miles  Penfold  20  guineas  for  mourn- 
ing.    I  give  to  William  Hailston  my  footman  5/.  for  mourning,  and 
also  100/.,  and  to  James  Beckford  my  coachman  5/.  for  mourning 
and  also  45/.,  and  to  Elizabeth  Holmes  5/.  for  mourning  and  also 
100/.  and  all  my  linen  apparel;  and  to  my  maid-servant  Martha 
Norton  5/.  for  mourning  and  also  45/.,  and  to  my  now  cook  at 
Hampstead  5/.  for  mourning  and  also  15/.,  and  to  William  Priest  my 
other  footman  5/.  for  mourning  and  also  10/.,  and  which  legacies  to 
my  said  servants  are  only  to  be  paid  to  them,  provided 
they  are  in  my  service  at  the  time  of  my  *  death  ;  and  I     [*464] 
give  to  my  two  other  maid-servants  10/.  each,  provided 
they  shall  have  lived  in  my  service  three  years  previous  to  my  death ; 
and  I  give  to  George  Ganon  my  gardener  5/.  for  mourning  and  30/. 
I  give  to  Mary  Brown  of  Warwick-lane  an  annuity  of  20/.  during 
her  life,  to  be  paid  her  quarterly  in  neat  money ;  and  I  give  to  Peter 
Stevenson  the  elder  and  Thomas  Stevenson  30/.  a-piece  if  they  shall 
respectively  continue  in  the  service  of  my  family  after  my  death ; 
and  I  give  to  Miss  Careless  of  Birmingham  100/.,  and  to  Mr.  Good- 
man of  Deptford  50/.,  and  if  he  shall  die  in  my  life-time^  I  give  the 
said  50/.  to  his  present  wife ;  and  I  give  to  Mr.  Scale  of  Maccles- 
field 50/.,  and  if  he  shall  die  in  my  life-time,  I  give  the  said  50/.  to 
his  present  wife  ;  and  I  give  to  John  Smith  of  Brickhill  75/.,  and  to 
his  son,  who  is  in  partnership  with  him,  75/.,  and  to  the  widow  of 
the  late  William  Taylor  of  Stratford-upon-Avon  20/.,  and  to  Richard 
Smith  of  Deptford  50/.,  and  I  give  to  Mary  Hewson  of  Oundle  20 
guineas  for  a  ring  ;  and  I  give  to  Mrs.  Hanson  and  Richard  Robin- 
son 15/.  a-piece  ;  to  the  man  called  Jack,  who  works  at  my  mills  at 
Mitcham,  10/.,  which  three  legacies  last-mentioned  are  to  be  paid 
provided  such  legatees  are  respectively  in  my  service  at  the  time  of 
my  death ;  and  I  give  to  Peter  Jessup  5/.  for  mourning  and  also 
30/.  if  he  shall  continue  in  the  service  of  my  family  after  my  death ; 
and  I  give  to  John  Bate  of  Sandhouse  near  Brickhill  50/." ;  then 
after  a  disposition  of  some  stock  the  testator  added,  ^<  and  in  all 
other  respects,  which  is  not  varied  or  altered  by  this  codicil,  I  ratify 
and  confirm  my  said  will." 

Samuel  Waterman  was  one  of  the  executors ;  and  a  legacy  of 
600/.  was  given  to  him  by  the  will.  The  bill  was  filed  to  have  the 
trusts  of  the  will  carried  into  execution;  and  the  question  was, 
whether  the  legacies  given  by  the  codicil,  dated  the  7th  of  Decem- 
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ber,  1779,  to  the  several  persons,  who  were  l^atees  under  the  for- 
mer instrument,  were  additional,  or  were  substituted  for  the  l^acies 
given  by  that  instrument  ? 

Mr.  Lloyd  and  Mr.  Richards^  for  the  Plaintiffs,  and  Mr.  Graham 
and  Mr.  Finch^  for  the  legatees,  referred  to  Allen  and  CaUoWy  (ante^ 
289)  and  the  cases  there  cited,  as  to  the  general  rule,  that  legacies  to 
the  same  persons  by  different  instruments  are  additional,  subject  to 
be  controlled  by  the  internal  evidence,  that  a  mere  substitu- 
[*465]  tion  *  was  intended.  As  to  the  particular  circumstances 
of  these  instruments  the  Plaintiffs  observed,  that  the  lega- 
cies were  given  for  the  same  cause  in  both,  and  that  the  particular 
direction  for  accumulation  in  favor  of  Waterman  afforded  a  strong 
inference  against  it  as  to  the  rest.  The  legatees  relied  on  the  dif- 
ference of  the  legacies  by  the  two  instruments  to  Deane  and  Miss 
Careless.  Mr.  Finch  stated  the  case  of  Foy  v.  Foy  (1)  from  the 
brief;  but  said,  he  could  find  no  minute  of  the  decree.  By  the  brief 
it  appeared,  that  the  testator  by  his  will  gave  to  Doctor  John  Jebb 
the  sum  of  200/.  as  a  small  token  of  veneration  and  esteem  for  his 
many  amiable  virtues  and  great  and  public  spirited  exertions:  by  a 
codicil  dated  the  14th  of  August,  1783,  the  testator  says,  "  Being 
uncertain,  whether  I  have  remembered  certain  persons  in  my  will  in 
the  manner  I  wish,  I  therefore  give  to  Dr.  John  Jebb  the  sum  of  400/., 
upon  condition  I  have  not  left  him  to  that  amount  by  my  will ; " 
and  he  gives  much  the  same  reasons :  then  by  an  instrument,  dated 
at  Caen  in  Normandy,  the  10th  of  December,  1783,  '<  I  do  make 
this  as  my  last  will  and  testament ; "  then  after  giving  to  Brand 
HoUis,  who  was  his  executor  by  the  former  will,  (2)  he  says, 

''  I  likewise  give  and  bequeath  and  beg  the  acceptance  of  400/.  to 
Dr.  John  Jebb  as  a  small  token  and  testimony  of  my  friendship." 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden], 
referred  it  to  the  Master  to  inquire,  whether  the  several  persons, 
legatees  by  the  first  codicil,  to  whom  no  legacies  were  given  by  the 
second,  were  dead  or  not  in  the  service  of  the  testator  at  the  date 
of  the  second  codicil ;  and  the  fact  was  ascertained  in  the  afiirmative. 

July  6ih.  Master  of  the  Rolls.  The  fact,  upon  which  I  di- 
rected the  inquiry,  is  now  ascertained.  There  is  no  doubt,  that  the 
second  codicil  is  intended  throughout  and  entirely  as  a  substitution. 
It  is  now  too  late  to  deny,  that  it  is  settled,  and  acquiesced  in  as  a 
rule  of  the  Court,  that  simpliciter  and  prima  facie  two  different  in- 
struments giving  legacies,  whether  of  the  same  or  a  larger  amount, 
and  more  particularly  of  a  different  species^  shall  be  held  accumula- 
tive and  not  a  substitution.  That  was  determined  in  Hooley  v.  Hat- 
teuy  1  Bro.  C.  C.  391,  n.  and  it  is  too  late  now  to  discuss,  whether 
it  was  a  wise  determination  or  not.  Great  pains  were  taken  in  it ; 
and  Lord  Thurlow  in  Coote  v.  Boyd,  2  Bro.  C.  C.  521,  considers  it 
as  established :  but  it  never  was  established  as  more  than 
[*466]     a  prima  ^  facie  rule.     Coote  v.  Boyd  must  determine  this 

(1)  See  1  Bro.  C.  C.  393,  n. 

(2)  A  blank  was  led  for  the  sum. 
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case ;  and  is  not  near  so  strong  as  the  argument,  that  this  codicil 
is  a  mere  substitution.  Upon  the  circumstances  of  that  case  and 
the  evidence  resulting  from  a  comparison  of  the  two  instruments 
Lord  Thurlow  was  clearly  of  opinion,  the  second  was  not  accumu- 
lative. What  is  the  evidence  in  this  case  as  to  the  intention  in  the 
second  codicil  ?  What  the  testator  calls  a  codicil  to  his  will,  bear- 
ing date  the  same  day,  seems  little  more  than  additions  to  his  will. 
He  gives  several  legacies  for  mourning  and  rings,  and  to  servants. 
By  the  codicil  of  1778  he  gives  legacies  to  every  person,  to  whom 
he  had  given  legacies  by  the  former  instrument,  except  such  as  had 
died,  or  ceased  to  be  in  that  character,  with  respect  to  which  he  had 
given  them  legacies.  The  second  codicil  gives  the  same  or  greater 
legacies  to  all  except  Deane ;  and  the  same  reason  is  given,  and  the 
same  object  stated.  As  to  rings  and  mourning,  he  gives  them  in 
both.  But  what  is  very  strong  and  decisive  is,  that  Waterman  had 
a  legacy  by  the  will,  not  by  the  first  codicil ;  and  in  the  second  cod- 
icil a  legacy  is  given  to  him  in  addition  to  the  legacy  by  the  will. 
If  the  first  codicil  operates,  it  is  as  part  of  the  will.  Then  could  he 
have  meant  every  one  of  the  others  as  additions  ?  As  to  the  differ- 
ent circumstances  of  the  legacies,  the  ingenuity  of  the  Counsel  could 
not  attach  upon  any  instance  except  as  to  Deane  and  Miss  Careless. 
There  they  have  found  some  circumstances  of  difference.  It  has 
been  argued,  that  an  annuity  cannot  be  a  substitution  for  a  legacy 
from  the  different  nature  of  the  interests.  The  only  difference  in 
the  legacies  to  Miss  Careless  is,  that  one  is  directed  to  be  paid  im- 
mediately after  his  death.  Such  a  slight  difference  has  never  pre- 
vailed, as  applied  to  legacies :  when  applied  to  debts,  it  has  been 
.scrutinized  strictly,  in  order  to  get  rid  of  what  I  call  a  very  absurd 
rule,  that  a  legacy  is  considered  as  Aieant  to  extinguish  a  debt  (1). 
With  regard  to  children  it  has  been  over  and  over  decided,  that  a 
little  difference  between  a  portion  and  a  legacy  as  to  the  time  of 
payment  shall  not  prevail  against  the  presumption  of  an  intended 
satisfaction  (2).  That  single  slight  circumstance  of  difference  in 
these  two  legacies,  both  pecuniary,  is  not  sufficient  to  prevent  what  I 
conceive  to  be  the  clear  result  of  the  two  codicils  taken  together ; 
and  I  lay  considerable  stress  upon  this ;  that  where  the  testator 
meant  addition,  he  has  expressed  it.  Therefore  I  think 
myself  warranted,  as  Lord  *  Thurlow  thought  in  Coote  v.  [*467] 
Boydy  to  hold  the  second  codicil  a  substitution  for  the 
other. 

As  to  Foy  V.  Foy,  it  clearly  appears,  there  never  was  any  decree 
in  it.  No  such  is  to  be  found  in  the  Register's  Book  ;  and  accord- 
ing to  the  statement  from  the  brief  it  is  impossible.  Lord  Kcnyon 
could  have  held  it  an  accumulation ;  for  there  is  upon  the  face  of  it 

(1)  See  Chances  Case,  1  P.  Wms.  408,  and  Mr.  Cox's  note:  post,  529;  Carr 
V.  Eastabrook,  561 ;  Wailace  v.  Pam/rd,  vol.  xi.  542. 

(2)  See  Mr.  Sanders's  note  to  BeUasis  v.  UUneatt,  1  Atk.  427,  and  IRmMiJft  v. 
Htnchdiffe,  and  Sparkes  v.  Cahr,  pasi,  516,  590 ;  and  the  notes,  ante,  vol.  i.  412, 
259. 
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an  evident  substitution ;  therefore  that  case  must  not  be  again  cited 
as  any  authority  bearing  upon  this  pcAni  (1). 

1.  In  what  cases  gifts  and  legacies  by  two  different  instraments  shall  be  held 
accumulative,  and  when  tlie  latter  gift  is  to  be  understood  merely  as  a  substitu- 
tion for  the  former,  see,  cmte,  notes  2  and  3  to  Moggridge  v.  nuuxweUt  1  V.  464. 

2.  That  a  portion,  and  even  a  debt,  is  satisfied  by  a  legacy  of  equal,  or  greater 
amount,  see  the  notes  to  Ellison  v.  Cookwfi,  1  Y.  100.  The  reasonableness  of 
this  rule  has,  indeed,  been  questioned  by  Lord  King  in  Ckanoafa  cast^  1  P.  Wms. 
410,  as  well  as  by  Lord  Talbot  in  Fhuder  v.  Fowler,  3  P.  Wms.  353.  And  Lord 
Alvanle^  not  only  quarrelled  with  it  in  the  principal  case,  but,  in  Hituhdiffe  v. 
Hiruhdiffey  3  Yes.  529,  declared  it  to  be  **  of  all  others  that  have  been  adopted  in 
Courts  of  Equity,  the  rule  most  to  be  re^tted;"  still,  in  the  vety  cases  which 
called  forth  this  disapprobation,  the  doctnne  was  considered  as  too  firmly  estab- 
lished to  be  now  shaken ;  and  though,  when  applied  to  positive  debts,  slight  cir^ 
cumstances  are  willingly  laid  hold  of,  to  take  the  case  out  of  the  obnoxious  rule. 
Lord  Hardwicke  held,  that  those  circumstances  must  not  be  looked  for  dehors  the 
will,  if  the  distinctions  cannot  be  deduced  from  the  will  itself.  Ruhardson  ▼. 
Gretsty  3  Atk.  68.  Lord  Eldon,  however,  reluctantly,  and  after  great  deliberation, 
held  himself  bound,  by  the  preponderance  of  modem  authorities,  to  admit  parol 
evidence  to  repel  the  presumption  that  a  debt  was  satisfied  by  a  legacy  of  greater 
amount,  notwithstanding  the  will  itself  afforded  an  inference  in  favor  of  tlmt  pre- 
sumption ;  this  must,  therefore,  be  now  looked  upon  as  settled.  Wattaot  v.  Pomr 
fret,  11  Yes.  548. 

3.  Lord  Alvanley's  repudiation  of  the  case  of  Foy  v.  Foy  must  not,  it  should 
seem,  be  understood  as  destroying  the  authority  of  what  was  really  decided  in 
that  case ;  where,  as  appears  by  the  report  published  in  1  Cox,  163,  repeated  leg- 
acies to  three  legatees  were  decreed  to  be  accumulative:  we  learn,  however, 
from  a  note  to  Coote  v.  Boyd,  2  Brown,  524,  that  a  fourth  legatee  admxUed  one 
legacy  only  was  intended  tor  him ;  and,  as  he  submitted  to  take  the  same  in  lieu 
of^the  several  sums  reported  in  the  several  instruments.  Lord  Kenyo&,  m  conse- 
quence, declared  him  to  be  onlv  entitled  to  one  legacy.  Of  course,  that  part  of 
the  decision  of  Foy  v.  Foy  could  not  be  cited  in  support  of  the  doctrine  of^  accu- 
mulative legacies. 

4.  Any  extraordinary  division  of  profit  bv  the  Bank  of  England  amongst  the 
proprietors  of  bank  stock  is  to  be  considered  as  an  accretion  to  the  capital ;  and, 
if  a  question  arise  as  between  a  tenant  for  life  of  such  stock  and  a  remainder-man, 
the  increased  dividend  will  be  held  to  belong  to  the  tenant  for  life,  but  the  addi- 
tional capital  must  be  secured  to  the  remainder-man :  see,  besides  the  authorities 
cited  in  the  principal  case,  Clayton  v.  Gresham,  10  Yes.  288 ;  Mrris  v.  Harrison^ 
2  Mad.  279 ;  Hooper  v.  BossUer,  1  M'CleL  537. 

(I)  jMe,  Moggridge  v.  ThackupeU,  voL  L  464,  and  the  note,  466. 
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LANGHAM  v.  NENNY. 
[Rolls. — 1797,  July  7, 10.] 

Settlement  upon  marriajgre  of  the  wife's  proper^  only  upon  certftin  trusts  for  the 
husband,  wife,  and  chudren;  in  one  event  for  the  husband  desolately;  but 
making  no  provision  for  the  event,  that  happened :  a  resulting  trust  ror  the 
wife,  (a) 

Power  not  executed  by  general  words  in  a  will,  (h)  [p.  467.] 

Husband's  interest  by  marriage,  in  his  wife's  penonal  property,  chose  in  aetionj  or 
equitable  interest,  (c)  Qk  4o9.] 

Estate  given  to  such  uses  as  A.  shall  appoint  is  a  fee,  (d)  [p.  470.] 

I 

Pbeviouslt  to  the  marriage  of  Edward  Mara  and  Elizabeth  L|tng- 
ham  2500/.  4  per  cent.  Bank  Annuities  and  1500/.  Old  South  Sea 
Annuities,  both  the  property  of  Elizabeth  Langham,  were  vested  in 
truste^in  trust  for  Elizabeth  Langham,  her  executors,  &c.  till  the 
marriage ;  and  after  the  marriage  upon  trust  to  permit  Edward  Mara 
during  the  joint  lives  of  him  and  Elizabeth  Langham  to  receive  to 
his  own  use  the  interest  and  dividends ;  and  in  case  Elizabeth  Lang- 
ham should  survive  Edward  Mcu^,  to  permit  her  to  receive  the  inter- 
est and  dividends  for  her  life :  but  in  case  she  should  die  in  his  life, 
upon  trust  immediately  after  her  decease  to  re-transfer,  assigA  or  pay 
over,  to  Edward  Mara  or  his  assigns  the  two  said  several  sums  with 
the  interest  then  due  for  his  own  proper  use  and  benefit  for  ever ; 
and  immediately  after  the  death  of  Elizabeth  Langham,  in  case  she  . 
should  survive  Edward  Mara,  upon  trust  to  transfer,  assign,  pay, 
apply  and  dispose  of  the  said  two  sums  and  the  interest  and  divi- 
dends due  or  to  grow  due  thereon  in  such  parts,  shares  and  propor- 
tions, and  at  such  time  or  times,  and  in  such  manner  and  form,  as 
Edward  Mara  by  his  last  will  and  testament  in  writing  or  by  any 
other  writing  duly  executed  by  him  in  the  presence  of  two  or  more 
creditable  witnesses  should  limit,  direct  or  appoint ;  and  in  default 
of  such  limitation,  direction  or  appointment,  then  to  and  among  all 
and  every  the  child  or  children  of  the  marriage ;  equally  to  be  di- 
vided among  them,  if  more  than  one,  if  but  one,  the  whole  to  that 
one.  Edward  Mara  setded  no  property  of  his  own.  There  was  no 
issue  of  the  marriage.    Edward  Mara  died  the  14th  of  April,  1795 ; 

(a)  Where  trusts,  created  by  will  or  deed,  fail  in  whole  or  in  part ;  or  are  of 
such  an  indefinite  nature  that  Courts  of  Elquity  will  not  carry  them  into  effect ; 
or  are  illegal  in  their  nature ;  or  are  fully  executed,  and  yet  leave  an  unexhausted 
residuum,  there  will  arise  a  resulting  trust  to  the  party  creating  the  trust,  or  to 
his  heirs,  and  legal  representatives,  as  the  case  may  require.  2  Story,  £q.  Jur. 
§  1196a;  StMts  v.  Sarron,  2  Keen,  255;  Ommaney  v.  Butcher,  1  Tuin.  &  R. 
260;  fVood  v.  Cox,  2  Mylne  &  C.  684;  S^  C.  1  Keen,  317.  In  the  present  case, 
arising  under  a  settlement  of  the  wife's  property,  the  resulting  trust  was  naturally 
in  favor  of  the  wife ;  for  Equity  presumes  the  settlement  to  be  for  her  protection. 
See  2  Story,  Eq.  Jur.  f  984. 

ESee,  ante,  note  (6}  to  Slanden  v.  SUmdm,  2  V.  589. 
2  Kent,  Comm.  135-143,  and  cases  cited,  (5th  ed.) 
See  Jaduon  v.  Bobmi,  16  Jolms.  588. 

VOL.  III.  30 
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having  made  no  appointment  of  the  said  two  sums :  but  by  his  will, 

dated  the  3d  of  April  1790,  after  general  introductory 

[  *468  ]    *  words  declaring  his  purpose  to  dispose  of  his  estate  and 

effects,  which  he  had  or  was  interested  in,  but  without 

taking  notice  or  affecting  to  make  any  disposition  of  the  stock,  he 

gave  some  small  legacies ;  and  he  appointed  his  wife  and Sprott 

executors.  Elizabeth  Mara  died  the  1st  of  December,  1795 ;  and 
the  bill  was  filed  by  her  executors,  claiming  the  stock  as  a  resulting 
trust  for  her,  against  Nenny,  surviving  trustee  under  the  settlement, 
and  against  Sprott,  claiming  as  personal  representative  of  Edward 
Mara* 

Mr.  Grant  and  Mr.  Stanley,  for  the  Plaintiffs.  The  will  of  Mara 
is  not  an  execution  of  his  power :  Andrews  v.  Emmot,  2  Bro.  C.  C. 
297.  The  cases,  where  a  power  has  been  held  to  be  executed  un- 
der the  general  words  in  a  will,  are  either,  where  some  words  are 
thrown  in,  which  could  not  be  satisfied  without  the  subject  of  the 
power,  as  in  Standen  v.  Standen,  ante  Vol  II.  589,  where  there  was 
no  other  real  property,  or  where  there  is  something  of  a  description 
of  the  property :  but  if  that  is  to  be  extended  to  a  case  stripped  of 
all  those  circumstances,  a  man  having  a  power  could  never  make  a 
will  without  being  held  to  execute  the  power.  Haks  v.  Margervm, 
ante,  299,  was  not  the  case  of  a  power:  but  the  absolute  property 
was  vested. 

Mr.  Lloyd  and  Mr.  Johnson,  for  the  executor  of  Mara.  Accor- 
ding to  Standen  v.  Standen,  the  decree  in  which  has  been  affirmed 
in  the  House  of  Lords,  it  is  not  necessary  to  recite  or  refer  to  the 
power.  The  words  '<  interested  in  "  are  as  strong  as  "  power  to  dis- 
pose of." 

Another  ground  for  the  Defendant  is,  that  the  husband  upon  the 
marriage  became  the  purchaser  of  his  wife's  fortune.  She  parted 
with  the  whole  interest,  and  took  back  an  express  interest.  All  be- 
yond that  is  a  trust  for  the  husband.  He  could  not  reduce  it  into 
possession  more  than  by  settling  it.  The  settlement  therefore  dis- 
tinguishes this  from  the  case  of  a  resulting  trust  for  the  wife ;  as  it 
would  have  been,  if  there  was  no  settlement. 

Reply.  The  last  argument  has  never  been  raised  before.  The 
whole  object  of  the  setlement  is  the  wife's  fortune.  The  only  event, 
in  which  it  was  to  be  absolutely  the  husband's,  has  not  happened. 
The  provisions  in  case  of  her  surviving  clearly  show,  an  appoint- 
ment by  him  was  necessary ;  and  that  it  is  not  applicable 
[  ♦469  ]  to  executors  or  administrators.  *It  is  doubtful,  whether 
under  this  power  he  could  appoint  against  the  children. 

July  lOth.  Master  of  the  Rolls  [Sir  Richabd  Pepper 
Arden].  The  question,  I  shall  firet  consider,  is,  whether  this  prop- 
erty passed  under  the  will  of  Edward  Mara  as  part  of  his  personal 
estate  ;  for  if  it  was  not  part  of  his  personal  estate  to  all  intents  and 
purposes,  I  do  not  think,  upon  the  cases,  it  can  be  held  to  pass 
under  the  power  as  an  appointment.  The  husband  settled  nothing ; 
the  whole  subject  of  the  settlement  was  her  property,     It  cannot  be 
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contended,  that  in  consecpience  of  the  settlement  this  is  part  of  his 
personal  property.  By  marriage  the  husband  clearly  acquires  an 
absolute  property  in  all  the  personal  estate  of  his  wife  capable  of 
immediate  and  tangible  possession  :  but  if  it  is  such  as  can  be  re- 
duced into  possession  by  action  only  either  at  Law  or  in  Equity,  he 
has  only  a  qualified  interest ;  such  as  will  enable  him  to  make  it  an 
absolute  interest  by  reducing  it  into  possession  :  but  with  regard  to 
the  former,  a  chose  in  action,  if  it  does  not  do  so,  it  will  survive  to 
the  wife.  By  chose  in  action  I  mean  a  right  to  be  asserted  by  action 
at  law :  but  as  to  that,  which  must  be  asserted  by  suit  in  equity,  as 
where  it  is  vested  in  trustees,  who  have  the  legal  property,  he  has 
still  less  interest :  he  cannot  reach  it  without  application  to  a  Court 
of  Equity  ;  in  which  he  cannot  sue  without  joining  her  with  him : 
which  perhaps  a  Court  of  Law  might  permit  him  to  do,  or  at  least 
to  use  her  name  without  her  consent :  but  a  Court  of  Equity  will 
make  him  provide  for  her,  unless  she  consents  to  give  it  to  him. 
This  is  the  wife's  property  conveyed  to  trustees.  If  the  only  pro- 
vision of  the  trust  was  to  the  husband  for  life,  then  to  the  wife 
for  life,  it  would  certainly  have  gone  to  the  survivor  of  the  husband 
and  wife.  If  he  had  died  first,  it  could  not  be  contended  to  be  his 
property  by  the  marriage  settlement.  This  settlement  not  having 
provided  for  the  event,  that  has  happened,  I  am  clearly  of  opinion, 
that  as  the  wife  survived,  and  the  husband  never  executed  his 
power  over  this  property,  it  is  part  of  her  personal  estate.  To  say, 
this  was  his  absolute  property,  would  be  to  say,  all  the  words  of  this 
deed  meant  nothing  but  that  after  the  death  of  his  wife  it  should 
be  his  ;  which  is  said  before,  in  case  he  shall  survive  her. 

As  to  the  question,  whether  the  will  is  a  good  execution  of  the 
power,  Andrews  v.  Iknmot  is  exactly  this  case.  Haks  v. 
Margerum  *  was  not  at  all  upon  the  question,  whether  the  [*  470] 
power  could  be  considered  as  well  executed  by  the  instru- 
ment. I  said,  whatever  was  the  event  of  Standen  v.  Standen, 
though  I  confess,  my  opinion  is  strongly  in  favor  of  the  judgment, 
which  has  been  since  affirmed  in  the  House  of  Lords,  I  thought,  it 
was  the  property  of  Elizabeth  Tichborne  to  all  intents  and  purposes, 
and  as  great  an  interest  as  b.  feme  covert  could  have.  The  testator 
meant  to  give  her  an  absolute  interest,  and  only  to  guard  against  its 
gomg  to  the  executors  of  the  husband.  Approving  as  I  perfectly 
do,  of  Standen  v.  Standen,  and  being  much  inclined  to  construe  the 
execution  of  powers,  particularly  where  they  are  unconiined,  as  lib- 
erally as  may  be,  I  must  conform  to  the  rules,  that  have  been  laid 
down  in  the  cases.  The  Lord  Chancellor  in  Standen  v.  Standen 
arguing  upon  Andrews  v.  Emmot  and  Buckland  v.  Barton  shows, 
how  they  differ  from  that  case,  and  why  the  Courts  were  right  in 
holding  those  powers  not  executed.  Upon  the  rules,  that  have  been 
laid  down,  perfectly  agreeing  with  Stariden  v.  Standen,  and  thinking, 
Hales  V.  Margerum  does  not  affect  this  question,  I  am  of  opinion, 
this  property  over  which  the  testator  had  only  a  qualified  power,  was 
not  a  fund  applicable  to  the  purposes,  for  v^hich  the  testator  gave 
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his  property  to  his  wife,  and  that  he  did  not  mean  to  include  it 
under  the  words  "  my  estate  ; "  and  as  in  the  event,  that  happened, 
he  had  only  a  power  over  it,  it  belonged  to  the  wife,  as  not  disposed 
of,  she  being  the  survivor.  Therefore  declare,  that  it  belongs  to  the 
Plaintiflfs  as  her  executors  ;  she  having  been  entitled  thereto  in  her 
own  right,  as  having  survived  her  husband. 

I  desire  not  to  be  understood  to  shake  what  I  take  to  be  the  rule, 
and,  I  believe,  has  been  determined  ;  that  where  an  estate  is  given 
absolutely,  without  any  prior  limited  estate,  to  such  uses  as  a  person 
shall  appoint,  it  would  be  an  estate  in  fee.  Suppose,  this  was  real 
estate :  is  it  possible  to  say,  the  heirs  of  the  vnfe  would  have  been 
disappointed  ?  I  rather  wish,  the  Court  had  taken  another  line  in 
these  cases ;  and  had  held,  that  any  general  words  be  sufficient  to 
execute  such  powers :  but  I  am  not  at  liberty  to  say  so  (1). 

1.  That,  where  a  husband  can  reach  his  wife's  peraonal  property  by  process  of 
common  law,  the  Court  of  Chanceiy  will  not  restrain  the  exercise  of  his  legal 
right ;  see  the  latter  part  of  the  note  to  Burdon  v.  Deanj  2  V.  607 ;  but  property 
belonging  to  the  wife,  not  actually  reduced  into  the  possession  of  the  husband,  or 
taken  in  execution  for  his  debts,  or  forfeited  by  him,  (as  it  nuof  be,)  will,  on  his 
death,  survive  to  the  wife.  ffUdman  v.  fFU^bnan,  9  Ves.  177;  J^Tash  v.  J^Tasky  2 
Mad.  139 ;  and  see  note  2  to  Druct  v.  Dennisoriy  6  Ves.  385. 

2.  That  the  words  which  would  be  sufficient  to  dispose  of  a  testator's  own  prop- 
erty, may  not  be  sufficient  to  dispose  of  property  over  which  he  has  a  power  of 
appointment,  see  note  4  to  Sia$ulen  v.  iSianaen,  2  V.  589;  but  that  an  es 
recital  of  the  power  is  not  necessary  to  its  execution,  see  note  5  to  Bktkt  v. 
hury,  1  V.  194. 
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[1797,  July  13.] 

Special  return  to  an  attachment  for  not  appearing,  that  Defendant  was  imprisoned 
for  felony :  the  PlaLntifTmust  proceed  in  the  usual  way  by  habtiu  corpiu,  (2) 

Special  return  to  an  attachment  for  not  appearing,  that  the 
Defendant  was  imprisoned  for  three  years  in  the  House  of  Correc- 
tion at  Preston  in  Lancashire  under  a  sentence  for  felony. 

Mr.  Stanley,  for  the  Plaintiff.  The  Defendant  irom  his  situation 
not  being  amenable  to  the  practice  of  the  Court,  the  process  ought 
to  issue  as  upon  the  return  non  est  inventus ;  and  the  Court  will  dis- 
pense with  his  being  brought  up  by  habeas  corpus  four  times.  In 
Ayletfs  Case  the  return  stating,  that  he  was  in  Newgate  for  felony, 
Lord  Thurlow  made  the  order  at  first ;  then  ordered  the  Register 
not  to  give  it  out ;  and  finally  said,  he  could  make  no  order ;  and 

(1)  See  the  note,  ante^  vol.  ii.  594,  to  Standen  v,  SUmdta. 

(2)  The  application  for  a  habtas  corpus  was  afterwards  reused.  Post,  573,  See 
the  note.  [The  Revised  Statutes  of  New  York  have  made  provisions  with  regard 
to  the  habeas  corpus  to  bring  up  persons  in  custody.  See  1  Barb.  Ck.  Pr.  61, 278; 
Knoi€Us  v.  Chaqfmm,  2  Russ.  166;  Davison  v.  CoUing,  id.  167.] 
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the  Defendant  put  in  an  answer.  Upon  an  application  to  the  Court 
of  King's  Bench  lately  to  bring  up  a  person,  in  custody  for  High 
Treason,  as  a  witness,  Lord  Kenyon  refused  it« 

Lord  Chancellor  [Loughborough].  How  can  I  possibly  take 
this  as  a  return  non  est  inventus!  The  return  distinctly  states, 
where  the  Defendant  is.  Lord  Thurlow  after  great  consideration 
refused  such  a  motion.  The  natural  inclination  would  be  to  grant 
the  motion.  I  rather  believe,  the  process  is  too  long :  but  being 
established,  the  general  rule  must  take  place.  I  cannot  vary  from 
it  in  particular  cases.  You  must  proceed  in  the  common  way. 
Let  him  be  brought  up  by  habeas  corpus. 

It  was  observed  in  Mms  v.  Brountf  1 V.  &  B.  307,  that  the  principal  case  shows 
the  difficulty  of  applying  the  process  for  taking  a  decree  oro  confesso  to  criminal 
cases,  since  the  wnt  of  alias  Habeas  corpus  cannot  issue  from  the  Court  of  Chan- 
cery except  to  the  prison  of  that  Court ;  see  also,  Idoyd  v.  Passingham,  15  Yes. 
179;  note  l,to  The  Momey  General  v.  yoiifur,3  V.909;  and  the  note  toErring- 
Urn  V.  fTard,  8  V.  314. 


MILDMAY  i;.  FOLGHAM. 

[17W,JuLYa6,27.] 

Under  the  constitution  of  the  Hand  in  Hand  Fire  Office  the  heir,  to  whom  upon 
the  death  of  the  insured  the  property,  heing  freehold,  descended,  cannot  have 
the  henefit  of  the  policy  without  assignment  (a) 

Bt  deed  entered  into  in  1696  by  the  members  of  a  company 
formed  for  the  purpose  of  effecting  insurances  against  fire  under  the 
title  of  The  Amicable  Contributionship  or  Hand  in  Hand  Fire  Office, 
and  by  the  subsequent  rules  and  orders  of  the  said  society,  it  was 
expressed,  that  twenty-four  directors  were  to  be  annually  chosen  out 
of  the  members  of  persons  insured  by  ballot;  and  the  directors 
were  to  choose  trustees  from  among  themselves ;  and  that  the  law- 
ful acts  of  the  directors  and  trustees  should  bind  all  the  members  ; 
that  the  directors  should  meet  twice  a  year,  or  oftener,  if  called  by 
five  directors  or  any  number  of  persons  insured  to  the 
value  of  10,000Z. ;  that  a  person  became  a  member  *on  [♦472] 
being  insured  in  that  office ;  and  that  all  insurances  in  that 

(a)  As  a  ^neral  rule,  the  henefit  of  the  policy  goes  to  the  personal  representa- 
tives of  the  insured,  unless  hy  some  act  of  die  party  entitled  to  the  proceeds,  they 
become  clothed  with  the  character  of  real  estate.  3  Kent,  Com.  376,  (5th  edit) ; 
Ellis,  Fire  and  Lafe  Ins.  81 ;  JSTorris  v.  Harristm,  2  Mass.  Ch.  268;  Coluwh.  Ins. 
Co.  V.  Lawrenccj  10  Peters,  507 ;  Carpenter  v.  Providence  Ins.  Co.  16  Peters,  495. 
A  mortgagee  of  the  property  has  no  right  or  title  to  the  benefit  of  the  policy,  taken 
by  the  mortgagor  for  his  own  benefit,  unless  it  be  assigned  to  him.  But  if  the 
mortgagor  was  bound  by  covenant  or  otherwise  to  insure  the  premises  for  the 
better  security  of  the  interest  of  the  mortgagee,  the  latter  will  have  an  equitable 
lien  upon  the  money  due  on  the  policy  to  Uie  extent  of  his  interest  in  the  propei 
destroyed.  Femon  v.  SmUh,  5  B.  &  Aid.  1 ;  Mhde  v.  Reid,  3  Dowl.  &  R.  15 
Thomas  v.  Fankaff!,  6  Gill  &  J.  372;  Carter  v.  RodceU,  8  Paige,  437. 
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office  would  expire  at  six  o'clock  in  the  evening  of  that  day  seven 
years,  on  which  they  were  dated;  that  on  the  expiration  of  the 
property  in  any  house  or  houses  insured,  the  persons  insured  might 
setde  their  accounts  and  receive  what  deposit  was  due  to  them  from 
the  office ;  and  that  on  failure  thereof  such  house  or  houses  might 
be  insured  by  whoever  should  be  possessed  of  the  property ;  and 
that  assignments  of  policies  should  be  entered  in  the  office  within 
forty-two  days  after  they  should  be  executed,  or  else  the  assignee  to 
have  no  benefit  thereby.  By  the  34th  article  of  the  deed  it  is 
declared,  that  in  case  of  the  death  of  any  member,  no  advantage 
shall  be  taken  by  survivorship :  but  that  the  interest  of  such  member 
so  dying  shall  survive  to  his  executors,  administrators  or  assigns,  who 
shall  be  possessed  of  the  policy ;  and  by  the  36th  article  it  is  stipu- 
lated, that  every  thing  contained  therein  shall  be  binding  on  all 
persons  taking  policies  and  becoming  contributors,  their  executors, 
administrators  and  assigns. 

By  orders  made  at  two  meetings  of  the  society  on  the  10th  of 
November,  1737,  and  the  Uth  of  Mayj  1738,  reciting,  that  every 
insurance  becomes  void  at  the  time,  when  the  property  ojf  the  person 
or  persons  insured  expires,  it  was  ordered,  that  on  applying  at  the 
office  and  declaring  their  property  in  the  house  or  houses  insured  to 
be  expired,  all  persons  may  have  their  accounts  adjusted  and  the 
deposit  due  at  that  time  paid  to  them ;  and  that  in  case  they  do  not 
msike  such  application  nor  assign  their  policy  or  policies  to  the  person 
or  persons  having  the  property  of  the  house  or  houses  insured,  such 
person  or  persons  being  possessed  of  the  property  may  insure  the 
said  house  or  houses  in  the  said  office  notwithstanding  the  time,  for 
which  the  insurance  by  the  former  policy  or  policies  was  made,  be 
not  expired. 

According  to  the  said  deed  of  settlement  and  the  subsequent  rules 
and  orders,  when  a  person  becomes  a  member,  he  pays  down  a  gross 
sum,  proportioned  to  the  sum  insured,  by  way  of  deposit  for  the 
whole  term  of  seven  years,  and  a  premium  upon  the  sum  insured 
proportioned  to  the  risk  ;  and  upon  payment  of  such  deposit  and 
premium  and  subscribing  his  name  to  the  deed  he  receives  a  policy 
under  the  hands  and  seals  of  three  of  the  trustees :  and  thereby  be- 
comes a  member. 
[♦473]  ♦In  May  1789  Judith  Tucker  duly  insured  for  1200t 
at  the  said  office  three  houses  in  the  city  of  London,  of  which 
she  was  seised  in  fee  ;  and  a  policy  dated  the  20th  of  May,  1789,  was 
executed  to  her  in  the  usual  form,  staling,  that  she  had  agreed  to  be- 
come a  member  of  the  society,  and  had  paid  1/.  4f .  as  a  premium  and 
6L  as  a  deposit  for  insuring  the  premises  for  seven  years  from  the  date 
thereof,  three  of  the  trustees  appointed  the  directors  to  pay  according  to 
the  said  deed  and  subsequent  rules  and  orders  to  the  said  Judith 
Tucker,  her  executors,  administrators  or  assigns,  the  said  sum  of, 
&c.  and  at  the  expiration  or  sooner  determination  of  the  policy  to 
repay  to  the  said  Judith  Tucker,  her  executors,  administrators  or 
assigns,  the  balance  of  the  deposit ;  and  it  was  declared,  that  when 
VOL.  III.  30* 
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any  assignment  of  the  policy  is  made^  such  assignment  shall  be  Al- 
tered in  the  office  books  within  forty-two  days,  or  else  the  assignee 
shall  have  no  benefit. 

Judith  Tucker  died  the  35th  of  November,  1794,  having  by  her 
will  appointed  Martha  Pinfold  executrix.  The  houses  insured  des- 
cended to  the  heir  at  law.     The  policy  was  not  assigned. 

On  the  3d  of  May,  1796,  one  of  the  houses  was  burnt.  The 
directors  refusing  to  pay  upon  the  application  of  the  heir,  he  filed 
the  bill. 

Attorney  Oeneral  [Sir  John  Mitford.]  Mr.  Mansfieldy  and  Mr. 
Stanley y  for  the  Plaintifi*.  The  questi<Mi  is,  whether  the  executor  is 
not  a  trustee  of  all  future  profits  ;  to  be  indemnified  certainly  by  the 
heir  against  aU  future  loss.  There  is  no  provision  for  the  death  of 
the  insured.  If  they  mean  that  by  the  words  <<  on  the  expiration  of 
the  property  in  any  house  or  houses  insured  "  it  is  not  an  accurate 
way  of  expressing  themselves.  It  must  mean  expiration  of  the  prop- 
erty by  time  or  alienation.  It  does  not  follow,  that,  because  the  ex- 
ecutor is  entitled  to  settle  the  account  and  receive  the  balance,  the 
interest  of  the  party  must  expire  at  his  death,  Or  that  the  owner  of 
the  real  property  shall  not  have  the  benefit  of  the  insurance  through 
the  executor.  The  person,  who  has  the  house,  must  have  the  bene- 
fit of  the  policy  ;  which  is  annexed  to  the  house.  Upon  the  con- 
struction of  the  Defendants  there  never  can  be  an  insurance 
for  seven  years  (which  is  the  plan  of  the  society,  *  and  to  [*474] 
be  absolute  by  the  terms  of  the  policy)  without  being  lia- 
ble to  be  interrupted  by  the  death  of  the  insured,  if  he  dies  intestate, 
or  does  not  give  his  real  property  to  his  executors.  The  only  case 
upon  insurances  by  this  society  is  TTie  Sadkrs'  Company  v.  Bad" 
cocky  2  Atk.  554. 

The  Counsel  for  the  Defendants  were  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  It  is  utterly  impossible  to 
make  the  executor  a  trustee.  It  seems  to  me  perfectly  clear  upon  the 
plan  of  this  society,  which  was  formed  in  1696,  that  it  is  not  like 
the  other  insurance  oflices  since  established  ;  but  that  it  is  a  personal 
contract,  not  connected  with  the  real  property,  not  affecting  the  real 
property.  No  person  can  have  the  benefit  of  the  policy  but  the  per- 
sonal representative  ;  with  whom  they  make  up  the  account ;  and 
who  is  entitled  to  the  dividend.  The  heir  is  liable  to  no  loss.  He 
might  have  come  in.  He  had  an  opportunity  of  coming  in.  The 
article  is  very  intelligible  and  consistent.  The  foundation  is  a  part- 
nership  between  the  different  persons  insuring  each  other  in  a  socie- 
ty estsJ[)lished  upon  a  contribution  ;  by  which  they  mutuaUy  engage 
to  each  other  to  answer  all  losses,  any  one  of  them  may  incur.  You 
cannot  make  a  partnership  for  yourself  and  your  heirs :  but  you  may 
for  yourself  and  your  executors.  Then  it  supposes,  that  the  interest 
in  the  partnership  must  be  connected  with  the  interest  in  the  prop- 
erty. If  it  goes  from  the  executors,  the  persons  coming  into  the 
property  must  come  into  the  partnership.  If  it  continues  with  the 
executors,  no  benefit  is  taken  by  survivorship  ;   but  the  interest 
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survives  to  the  executors.     I  have  a  strong  recollection,  that  with  re- 
gard to  this  particular  insurance  office  the  point  has  been  decided ; 
though  I  cannot  bring  to  my  mind  the  case. 
The  bill  must  be  dismissed  with  costs. 

As  a  general  rule,  policies  of  insurance  are  not  attached  to  the  realty,  nor  do 
they  in  anj  manner  go  with  the  same,  as  incident  thereto,  hy  ony  conye^^ce  or 
assignment ;  but  they  are  only  special  agreements  with  the  persons  insuring,  and 
their  executors  or  administrators,  against  such  loss  or  damage  as  they  should  sus- 
tain. But,  of  course,  by  express  consent  of  the  insurance  office,  ooucies  may  be 
assigned,  and  the  benefits  thereof  transferred.  lAfndi  v.  Dahdf  3  Br.  P.  C.  502, 
(Fol.  edit) 


[*475]  READE  v.  LITCHFIELD. 

[1797,  July  31.] 

Trust  term  in  a  will  to  raise  out  of  real  estate  several  sums;  of  which  some  wer^ 
secured  by  the  testator's  bond  and  covenant :  the  intention  being  to  give  them 
as  portions  out  of  the  land,  not  as  debts  or  legacies,  the  personu  estate  is  not 
applicable,  (a) 

To  exempt  the  personal  estate  from  debts  the  intention  must  be  manifest,  [p.  477.] 

John  Reabe  devised  all  his  real  estates  (except  a  farm  called 
Holmer)  to  trustees,  to  hold  to  them  and  their  heirs  to  the  use  of 
Thomas  Reade  and  William  Vanderst^en  for  500  years;  and  sub- 
ject  to  that  term,  to  the  use  of  his  grandson  John  Reade,  son  of  the 
testator's  son  George  Reade,  for  life :  remainder  to  trustees  tp  pre- 
serve contingent  remainders ;  remainder  to  his  first  and  other  sons 
in  tail  male  ;  remainder  in  the  same  manner  to  the  testator's  daughter 
Martha  and  her  first  and  other  sons  in  tail  male,  remainder  to  her 
daughters  as  tenants  in  common  in  tail ;  remainder  to  his  son  John 
Reade  for  life  and  his  first  and  otlier  sons  in  tail  male ;  remainder  to  his 
son  Thomas  Reade  for  life  and  after  his  decease  to  the  heirs  of  his 
body ;  remainder  to  his  own  right  heirs. 

The  trusts  of  the  term  were  to  raise  out  of  the  real  estate  the 
sum  of  2000J.  to  be  appUed  in  discharge  of  a  bond  entered  into  by 
the  testator  and  his  son  Thomas  for  the  benefit  of  his  son  John  up- 
on his  marriage ;  and  the  testator  thereby  declared,  that  the  said 
sum  of  2000Z.  so  secured  by  bond  together  with  2000/.  which  v^as 
settled  upon  his  said  son  John  on  the  first  marriage  of  the  testator, 
and  which  was  paid  to  his  son  on  his  marriage,  shall  be  in  full  for 
the  portion  of  his  said  son  John ;  and  upon  farther  trust  to  raise 
3000/.  to  be  applied  in  discharge  of  the  sum  of  3000/.  which  by  the 
marriage  settlement  of  his  son  Thomas  the  testator  covenanted 

(a)  As  to  the  exemption  of  personal  estate,  see  1  Stoiy,  Eq.  Jur.  §  573,  and  cases 
cited ;  LupUm  v.  Luptorij  2  Johns.  Ch.  628 ;  lAmngsUm  v.  J^ewlarky  3  Johns.  Ch. 
319;  2  Williams,  Exec.  1201-1219.  See,  also,  note  (a)  to  Kidneu  v.  CowMmaktr^ 
IV.  43a 
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should  be  paid  within  a  limited  time  after  his  decease  ;  and  it  was 
declared,  that  the  said  sum  of  30002.  together  with  the  sum,  which 
by  the  said  settlement  he  agreed  to  pay  and  had  paid  to  his  said  son 
Thomas,  shall  be  in  full  for  the  portion  of  his  said  son  Thomas  ;  and 
upon  farther  trust  to  raise  5000/.  to  be  paid  to  his  daughter  Martha 
within  three  months  after  his  decease,  and  10002.  to  be  paid  to  his 
grand-daughter  Martha  at  the  age  of  twenty-one  or  marriage,  with 
a  direction  for  maintenance  ;  provided,  that  if  she  shall  die  without 
leaving  issue,  before  her  said  portion  of  10002.  shall  become  paya- 
ble, the  said  portion  shall  sink  for  the  benefit  of  the  person  or  per- 
sons entitled  to  the  freehold  or  inheritance  of  the  premises  charged 
therewith. 

The  testator  then  gave  the  farm  called  Holmer  to  his 
daughter-in-law  Ann  Reade  during  her  widowhood  ;  *  and  [  *  476] 
after  her  decease  or  marriage,  or  in  case  she  should  not 
release  her  right  to  a  distributive  share  of  the  personal  estate  of  the 
testator's  late  son  George  Reade,  he  devised  the  same  to  the  uses  ex- 
pressed concerning  the  other  real  estates.  As  to  all  the  rest  and  res- 
idue of  his  goods,  cattle,  chattels,  ready  money,  debts  owing,  stock 
in  husbandry  and  personal  estate,  whatsoever  and  wheresoever,  not 
before  disposed  of,  his  just  debts,  legacies,  funeral  and  testamentary 
expenses,  being  first  paid  and  discharged,  he  gave  and  bequeathed 
the  same  to  his  executors  Coventry  Litchfield  and  Joseph  Mbwden 
in  trust  for  his  grandson  John  Reade,  his  executors  and  administra- 
tors, till  he  shall  attain  twenty-one,  and  to  sell  and  dispose  of  the 
same,  as  they  shall  think  most  conducive  to  the  benefit  of  the  trusts 
reposed  in  them,  and  to  place  the  money  arising  from  the  sale  at  in- 
terest for  the  benefit  of  his  said  grandson  ;  and  as  soon  as  he  shall 
attain  twenty-one,  to  pay  and  deliver  all  such  residue  of  his  personal 
estate  and  the  interest  and  increase  thereof  to  his  said  grandson  for 
his  own  use ;  provided  that  in  case  his  said  grandson  shall  die  be- 
fore the  age  of  twenty-one  without  leaving  mtde  issue,  then  he  gave 
all  the  said  residue  of  his  personal  estate  and  all  the  unapplied  inter- 
est and  increase  thereof  to  his  daughter  Martha  Reade,  her  execu- 
tors, <&c. 

The  bill  was  filed  by  the  testator's  grandson  John  Reade  praying 
an  account  of  the  personal  estate,  debts,  &c.  and  that  the  per- 
sonal estate  may  be  declared  exempt  from  the  debts  and  legacies, 
or  such  of  them  as  are  charged  on  the  real  estate  in  exoneration 
of  the  personal  estate ;  and  that  a  suflicient  sum  may  be  raised 
out  of  the  real  estate  to  discharge  such  debts  and  legacies,  and 
that  the  personal  estate  may  be  laid  out  for  the  benefit  of  the  infant 
Plaintifi*. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Stanley,  for  the  Plain- 
tifi*.  These  sums  must  be  raised  out  of  the  real  estate.  They  are 
given  as  portions  out  of  the  real  estate ;  not  as  legacies.  The  2000/. 
3000/.  and  1000/.  are  called  portions.  The  direction,  that  if  the 
testator's  grand-daughter  Martha  dies,  before  her  portion  of  1000/. 
becomes  payable,  it  shall  sink  for  the  benefit  of  those  entitled  to  the 
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freehold  or  inheritance  of  the  premises  charged  therewith,  is  a  strong 
circumstance. 

Solicitor  General  [Sir  John  SEtford],  Mr.  Richardiy  and  Mr.  Cox^ 
for  the  Defendants.  The  rule  as  laid  down  in  the  note  to  Fereyts 
V.  Robertsony  Bunb.  302,  has  been  adopted  ever  since ;  that  you  must 
find  a  manifest  intent  to  discharge  the  personal  estate.  In  Fell  v. 
FeU  Sir  Thomas  Sewell  prefaced  his  decree  by  saying,  the  personal 
estate  was  given  as  a  specific  legacy.  To  exempt  it  fitun  payments 
of  debts  it  must  be  so  given.  It  is  extraordinary  to  suppose,  the 
testator  intended  the  r^  estate,  which  he  has  devised  in  strict  set- 
tlement, to  be  incumbered  for  the  sake  of  giving  his  grandson  a  leg- 
acy. He  gives  the  personal  estate,  his  debts  and  legacies  being 
first  discharged.  It  was  never  yet  held,  that  because  a  fund  is  pro- 
vided for  debts,  therefore  the  personal  estate  shall  be  exonerated 
from  that,  to  which  it  would  otherwise  be  subject.  AH  the  cases, 
particularly  The  Duke  of  Ancasier  v.  Mayer,  1  Bro.  C.  C.  454,  are 
against  the  exemption  (1).  The  2000/.  and  30002.  are  unquestion- 
ably just  debts.  The  5000/.  and  1000/.  are  clearly  legacies.  The 
charge  upon  the  real  estate  only  adds  a  particular  security  for  the 
payment  in  all  events.     Bromhall  v.  WtU^raham,  For.  274. 

Lord  Chancellor  [Loughborough.]  The  sums  of  5000/.  and 
1000/.  could  not  be  sued  for  in  the  Ecclesiastical  Court. 

The  cases  are  very  rightly  determined  ;  and  the  rules,  they  have 
established,  are  not  to  be  shaken.  No  question  of  that  kind  arises 
here.  No  doubt,  the  personal  estate  is  not  exempt  from  debts.  The 
single  question  is,  whether  these  sums  occurred  to  the  testator  to  be 
classed  am(»ig  his  debts,  or  whether  he  considered  them  as  a  provi- 
sion for  his  family*  The  will  consists  of  two  parts :  first,  a  limitation 
of  real  estate  in  strict  settlement :  he  creates  upon  that  a  term  of 
500  years :  that  term  he  makes  in  his  contemplation  the  subject  of 
a  settlement  in  his  family.  The  eldest  son  had  upon  his  marriage 
received  2000/. :  2000/.  more  his  father  secures  to  him  by  bond. 
He  considers  that  4000/.  as  that  son's  portion  ;  and  provides  for  it 
out  of  this  term.  He  does  the  same  as  to  his  son  Thomas;  He 
considers  both  these  as  the  portions,  he  had  settled ;  not  having  com- 
pletely discharged  those  portions.  He  then  gives  5000/.  to  his 
daughter  Martha,  and  1000/.  to  a  grand-daughter ;  and 
[*478]  all  these  sums  he  considers  *  as  that  distribution  of  his  real 
property,  which  he  thought  fit  to  make  among  his  family. 
Then  coming  to  his  personal  estate  he  leaves  that  as  a  general  fund 
for  his  general  debts  and  legacies :  but  there  is  an  anxiety,  that  his 
personal  estate  shall  accumulate  for  his  grandson  John  Reade  at  the 
age  of  twenty-one :  in  case  he  should  not  attain  that  age,  or  leave 
issue,  the  testator  substitutes  his  daughter  Martha ;  and  there  is  a 
very  anxious  intention,  that  the  accumulation  of  the  personal  estate 
should  go  to  the  person,  who  at  the  age  of  twenty-one  would  take 
the  principal.     I  have  no  manner  of  doubt  about  the  intention.     He 

(1)  See  anUy  Gray  v.  Mnnethorptj  103,  the  note,  106,  and  the  cases  collected 
by  Mr.  Cox,  3  P.  Will.  335.  • 
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neither  classes  these  sums  among  his  debts  nor  his  legacies  ;  but  con- 
siders them  as  the  portions  of  these  children.  They  must  therefore 
be  raised  out  of  the  personal  estate. 

As  to  the  cases  in  which  alone  exemption  of  a  testator's  personal  estate  from 
liability  to  hia  debts  may  be  established,  see  notes  2  and  4,  to  HandUon  v.  Worley^ 
2  V.  B2,  and  note  .%  to  Brummd  v.  Protheroe^  3  V.  111. 


JOLLAND  V.  STAINBRIDGE. 

[Ro£i8.— 1797,  July  14, 18, 21, 31.] 

A  REOI8TE&ED  conveyanco  of  premises  in  Middlesex  for  valuable  consideration 
established  against  a  prior  devise  not  registered ;  the  evidence  of  notice,  which 
ought  to  amount  to  actual  fraud,  not  being  sufficient  (a) 

Edwabd  Jolland,  tenant  in  tail  of  certain  houses  in  Half-moon- 
street,  and  Seven-star-court,  Old-street,  in  the  county  of  Middlesex, 
under  the  will  of  Robert  Long,  dated  the  2d  of  July,  1731,  by  in- 
dentures of  lease,  dated  the  20th  of  October,  1785,  in  consideration 
of  a  house  having  been  built  on  part  of  the  premises  by  Daniel 

(a)  The  present  case  turns  upon  the  question  of  the  sufficiency  of  notice  of  a 
prior  unregistered  conveyance.  It  is  often  difficult  to  determine  what  circum- 
stances are  sufficient  to  put  a  par^  upon  inquiry.  Vague  and  indeterminate 
rumor,  or  suspicion,  is  too  loose  and  inconvenient  in  practice,  to  be  admitted  to 
be  sufficient  1  Stoiy,  £q.  Jur.  §  400,  a.  The  inference  of  a  fraudulent  intent 
affecting  the  conscience  must  be  founded  on  clear  and  strong  circumstances,  in 
the  absence  of  actual  notice.  The  inference  must  be  necessary  and  unquestiona- 
ble. 4  Kent,  Com.  172,  (5th  ed.)  and  cases  cited ;  Jaekaon  v.  Elston,  12  Johns. 
452;  Da/  v.  Dftnlum,2  Johns.  Ch.  182;  APMsekan  v.  Griffing,  3  Pick.  149;  JadC" 
son  V.  (jftven,  8  Johns.  137.  Though  the  cases  use  stron^j^  language  in  favor  of 
explicit,  certain  notice,  yet  it  is  to  be  understood  that  miplied  or  presumptive 
notice  may  be  equivalent  to  actual  notice.  Ibid ;  Grimtione  v.  CMer,  3  Paige, 
421 ;  AetMum  v.  Chepman^  2  Randolph,  93.  In  tlie  United  States  it  is  uniformly 
held,  that  the  registration  of  a  conveyance  <^rates  as  constructive  notice  to  all 
subsequent  purchasers  of  any  estate,  legal  or  equitable,  in  the  same  property.  1 
Story,  Eq.  Jur.  §  403 ;  Parkkurst  v.  Alexander,  1  Johns.  Ch.  394 ;  4  Kent,  Comm. 
174,  (5th  cd.),  and  cases  cited;  Mmmm  v.  Siaggj  2  Johns.  510 ;  DfvH  v.  BeekmaUj 
1  Johns.  Ch.  298;  &  C.  18  Johns.  544;  Peien  v.  Goodrid^,  3  Conn.  146;  Hughes 
V.  Edwardiy  9  Wheat  489;  Thawar  v.  Knamer,  1  M'Cord,  395;  Evans  v.  Jones,  1 
Yeates,  174;  Shaw  v.  Poor,  6  Pick.  86;  LasseUe  v.  Bamett,  1  Blackford,  150; 
Plume  V.  Bane,  1  Green,  63.  And  the  better  opinion  seems  to  be  that  the  regis- 
tration of  an  equitable  moitgage  or  title,  is  notice  to  a  subsequent  purchaser,  as 
much  as  if  it  were  a  legal  security  or  title.  Pcarkkurst  v.  Alexander,  1  Johns.  Ch. 
398,  and  the  cases  there  cited.  But  in  England  the  doctrine  seems  to  be  settled, 
that  the  mere  registration  shall  not  be  deemed  constructive  notice  to  subsequent 
purchasers ;  but  that  actual  notice  must  be  brought  home  to  the  party,  amounting 
to  actual  frand.  1  Stoiy,  Eq.  Jur.  §  402 ;  4  Kent,  Com.  174.  And  in  the  United 
States  a  deed  unduly  registered,  either  from  want  of  a  vaUd  acknowledgment  or 
otherwise,  does  not  seem  to  be  notice.  Ibid;  Heister  y»  FoHner,  2  Binn.  40; 
Hodgson  V.  Buits,  3  Cranch,  140 ;  James  v.  Morey,  2  Cowen,  246,  296 ;  Kerms  v. 
Sieope,  2  Watts,  75;  Shultz  v.  Moore,  1  ITLean,  520.  But  see  Morrison  v.  TVic* 
deau^  13  Martin,  where  such  a  deed  is  said  to  operate  as  notice  to  third  persons. 
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Hands  under  articles,  dated  the  5th  of  May,  1784,  and  in  consid- 
eration of  a  fine  of  20/.  and  the  rents  and  covenants  entered  into 
and  reserved,  demised  the  same  ground  and  newly  erected  house  to 
Daniel  Hands,  his  executors,  administrators  and  assigns,  for  sixty- 
one  years  under  a  rent  of  10/.  a-year,  payable  to  Edward  JoUand, 
his  heirs  and  assigns.  This  lease  was  registered  according  to  the 
Statute  20  Anne,  c.  7,  upon  the  27th  of  October,  1785.  By  deed 
poll  indorsed  upon  the  lease  and  dated  the  24th  of  February,  1787, 
Hands  in  consideration  of  300/.  assigned  to  William  Loveday ;  who 
upon  the  18th  of  January,  1790,  in  consideration  of  300/.  assigned 
to  John  Palmer.  Upon  the  27th  of  January,  1790,  the  premises 
were  put  up  to  auction ;  and  William  Stainbridge  was  declared  the 
best  bidder  at  270/.  18«.  and  paid  a  deposite  of  50/.  On  the  3d  of 
February,  1790,  the  assignments  from  Hands  to  Loveday  and  from 
Loveday  to  Palmer  were  registered.  By  indenture,  dated  the  9th 
of  February,  1790,  reciting  the  sale.  Palmer  assigned  to  Stainbridge ; 
under  which  assignment  he  was  in  possession.  That  deed  was  reg- 
istered on  the  27th  of  February. 
[•479]  ♦After  the  death  of  Edward  Jolland,  Sophia  Jolland 
an  infant,  his  only  child,  brought  an  ejectment,  claiming 
under  the  will  of  Robert  Long  as  issue  in  tail :  but  that  will  not 
having  been  registered,  the  Plaintiff  was  nonsuited.  She  then  filed 
the  bill ;  charging  notice  to  Hands  previous  to  the  lease,  and  also  to 
Stainbridge  previous  to  his  becoming  entitled. 

The  Defendant  by  his  answer  stated,  that  he  purchased  the  said 
lease,  which  together  with  the  said  several  assignments  is  in  his  cus- 
tody, and  which  have  been  all  duly  registered,  at  a  public  sale  by 
auction  on  or  about  the  27th  of  January,  1790,  for  270/.  18*.  with- 
out any  notice  from  any  other  person  of  the  existence  of  any  claim 
in  any  person  whatsoever ;  and  he  submitted,  that,  as  he  purchased 
the  premises  at  a  pubUc  auction  for  valuable  consideration  without 
any  notice  of  the  existence  of  the  Plaintiff's  title  or  of  the  said  de- 
vise or  will,  when  he  paid  his  purchase  money,  the  same  is  void. 
He  does  not  know  or  believe,  and  was  never  informed,  that  previous 
to  the  granting  the  lease  Hands,  or  the  person,  to  whom  it  was 
granted,  had  any  notice ;  and  believes,  he  had  no  notice  or  intima- 
tion or  reason  to  believe  or  suspect,  or  that  he  did  in  fact  believe  or 
suspect,  that  Robert  Long  had  made  such  will,  or  that  Edward  Jol- 
land was  entitled  under  the  will  as  tenant  in  tail  only,  or  any  notice 
or  intimation  to  that  effect :  on  the  contrary  the  Defendant  believes, 
that  he  had  no  such  notice  or  suspicion  ;  since  if  he  had  any  such 
notice  or  intimation,  he  would  nof  have  taken  a  building  lease :  but 
the  Defendant  positively  denies,  that  this  Defendant  previous  to  his 
paying  his  said  consideration  money  upon  the  purchase  of  the  said 
lease  liad  any  notice  whatsoever  or  the  most  distant  intimation  to 
that  or  the  like  effect ;  and  he  submits,  that  as  Edward  Jolland  pre- 
tended to  be  seised  in  fee,  and  was  in  possession  at  the  time  of  ex- 
ecuting the  lease,  and  as  the  lessee  and  the  mesne  assignees  paid 
valuable  consideration  as  well  as  this  Defendant,  and  all  the  deeds 
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were  r^;i8tered,  and  this  Defendant  had  no  notice,  intimation  or 
suspicion,  of  the  Plaintiff's  alleged  title  or  claim  previous  to  the  ex- 
ecution of  the  assignment  and  payment  of  the  consideration  money, 
or  of  the  existence  of  any  such  title  as  the  complainant  set  up,  and 
having  duly  paid  the  reserved  rent,  and  expended  considerable  sums 
in  improvements,  and  as  the  will  of  Robert  Long  was  not  registered, 
the  relief  prayed  will  not  be  granted. 

*  The  evidence  of  notice  was  to  the  following  effect :  [*  480] 
Brayfield,  book-keeper  to  the  Defendant  Stainbridge,  de- 
posed, that  the  wife  of  the  Defendant  about  the  banning  of  1790 
told  the  deponent  in  the  presence  of  the  Defendant,  that  Mrs.  Jol- 
land  (mother  of  the  Plaintiff  and  now  Mrs.  Colton)  had  that  day 
been  with  the  Defendant,  and  desired  him  not  to  have  any  thing  to 
do  with  the  estate ;  for  that  it  belonged  to  her  daughter ;  and  the 
person,  who  was  about  to  dispose  of  it,  had  no  right  to  sell ;  and 
the  Defendant  and  his  wife  asked  the  deponent,  whether  he  thought 
the  Defendant  would  be  safe  in  purchasing  the  estate  at  an  auction : 
the  deponent  said,  he  thought,  the  Defendant  would  be  safe,  if  he 
purchased  it  at  an  auction. 

Elizabeth  Hands,  widow  of  Daniel  Hands,  stated  the  lease  to  her 
husband ;  and  that  he  built  a  dwelling-house ;  and  he  and  his  wife 
lived  in  the  house ;  and  the  deponent  from  time  to  time  paid  the 
rent  on  behalf  of  her  husband  to  Edward  JoUand  for  about  a  year 
or  upwards ;  after  which  she  paid  it  to  the  agent  of  Joseph  Allen, 
to  whom  JoUand  had  mortgaged  it,  till  the  sale  to  Stainbridge. 
Hands  previous  to  the  lease  to  him  and  to  the  building  the  house, 
informed  the  deponent,  that  he  and  Branscombe,  a  broker,  had  been 
to  Doctors'  Commons,  and  had  there  read  the  will  of  the  person, 
under  whom  Edward  JoUand  claimed  the  estate ;  and  he  and  Brans- 
combe were  well  satisfied  with  the  title.  About  nine  years  ago 
Hands  was  sentenced  to  be  transported  to  Botany  Bay ;  where  he  died. 
A  short  time  before  that  sentence  Loveday,  now  deceased,  out  of 
friendship  to  and  to  secure  the  estate  for  the  benefit  of  the  deponent 
procured  an  assignment  from  Hands ;  which  was  aftenvards  execu- 
ted by  Hands  in  Newgate,  and  executed  for  the  benefit  of  the  depo- 
nent ;  and  Loveday  never  paid  any  consideration.  The  deponent 
delivered  the  lease  to  an  attorney  for  the  purpose  of  having  the  as- 
signment prepared :  and  the  assignment  and  the  lease  were  after- 
wards delivered  to  the  deponent,  and  continued  in  her  possession 
for  some  time.  She  afterwards  borrowed  of  Palmer  172.  lis.  and 
delivered  the  assignment  and  lease  as  a  security ;  and  about  four  or 
five  months  afterwards,  the  said  17/.  lis.  then  remaining  due  to 
Palmer,  he  prevailed  upon  the  deponent  to  have  the  estate  sold  by 
auction ;  and  it  was  sold  accordingly  at  the  said  house,  where 
the  deponent  lived,  and  was  purchased  by  Stainbridge  for 
270/.  I8s.  Hands  had  expended  300/.  upon  the  premises  ; 
and  some  time  before  the  sale,  Moorsman  told  the  deponent, 
he  would  have  given  500/. ;  but  four  or  five  months  afterwards 
at  a  meeting  between   the   deponent,   Palmer,  Stainbridge,  and 
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Morris,  an  attorney,  the  deponent  received  702.  part  of  the  pur- 
chase, and  all,  she  ever  got.  A  day  or  two  previous  to  the  auction 
Stainbridge  came  to  the  deponent's  house,  and  told  her,  Mrs.  Colton 
^formerly  Mrs.  Jolland)  had  been  with  him  and  informed  him,  that 
the  title  to  the  said  lease  of  the  said  estate  was  not  a  good  one ;  and 
therefore  she  thought,  it  would  not  be  right  for  him  to  purchase  such 
estate ;  and  that  he  told  her,  that  if  he  had  a  mind  to  purchase  the 
said  estate  and  run  the  risk,  it  was  nothing  to  any  one.  Previous  to 
the  auction  the  deponent  went  by  Stainbridge's  desire  with  him  to 
the  house  of  Morris ;  when  Palmer  produced  the  lease  and  assign- 
ment ;  and  Morris  reading  them  told  Stainbridge,  that  if  he  pur- 
chased the  estate,  he  (Morris)  would  indemnify  him. 

Elizabeth  M'Neale  deposed,  that  a  few  days  previous  to  the  sale 
Anne  Jolland  called  to  Stainbridge,  as  he  was  passing  by  the  door ; 
and  told  him,  she  heard,  he  was  going  to  purchase  the  said  estate ; 
and  therefore  thought  proper  to  inform  him,  that  the  tide  thereto 
was  not  good ;  upon  which  he  appeared  displeased ;  and  said,  Poh, 
Poh ;  and  went  away. 

This  evidence  was  confirmed  by  Samuel  Pitt 

Shipman,  an  auctioneer,  deposed,  that  he  was  applied  to  by 
Palmer  in  1789  to  sell  the  estate ;  but  from  something,  that  appeared 
to  him  upon  reading  the  deeds,  and  also  from  the  report,  that  a 
good  title  could  not  be  made,  he  declined  being  concerned. 

Young  deposed,  that  immediately  after  the  sale  he  was  present  at 
a  public  house,  and  read  the  lease  to  the  parties  present ;  and  some 
doubts  arising  as  to  the  title.  Palmer  promised  to  indemnify  Stain- 
bridge. 

Anne  Colton,  mother  of  the  Plaintiff,  deposed,  that  Edward  Jol- 
land was  in  1785  generally  reputed  owner  as  heir  in  tail  under  the 
will  of  Robert  Long.  She  has  heard  him  say  several  times,  he  was 
so  entitled.  In  1785  Edward  Jolland  showed  Hands  a 
[*  482]  *copy  of  the  said  will ;  and  he  was  fully  apprised  and  ac- 
quainted with  the  nature  and  extent  of  the  title ;  and  in 
the  same  year  Hands  told  Jolland,  that  he  had  been  with  Mr.  Hus- 
sey  or  Hough  to  Doctor's  Ccnnmons,  and  had  seen  the  said  will  and 
was  well  satisfied  with  the  title. 

This  deponent  then  gave  the  same  account  as  M'Neale  and  Pitt 
of  her  conversation  with  Stainbridge,  when  he  was  passing  by  the 
house  :  and  said,  that  the  day  after  the  sale  she  went  to  his  house ; 
and  in  the  presence  of  Oliphant  told  him,  that  a  good  title  could  not 
be  made  to  the  said  estate ;  and  added,  that  as  her  liusband  was 
dead,  such  estate  had  come  to  her  child ;  and  therefore  she  request- 
ed that  he  would  not  have  any  thing  to  do  with  the  same :  he  said, 
he  would  do  as  he  thought  proper. 

Oliphant  deposed,  that  to  the  best  of  his  recollection  and  belief 
no  conversation  passed  between  him  and  Stainbridge  or  between 
Stainbridge  and  any  other  person  in  his  presence  concerning  the 
estate  in  question. 

Mr.  Piggott,  for  the  Plaintiff.     Hands,  and  all  who  claun  under 
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him,  were  bound  to  look  to  the  title  of  the  lessor ;  and  can  have  no  * 
better  title  than  he  oould  give  them.  The  validity  and  duration  of 
the  lease  must  depend  upon  his  power  to  grant  it ;  and  they  who 
took  it  were  bound  to  inform  themselves  of  tiie  extent  of  his  power. 
Every  purchaser  is  bound  to  look  to  the  tide  of  his  vendor ;  and 
cannot  plead  ignorance  of  that,  which,  had  he  looked,  he  would 
have  known.  The  iact  of  the  vendor's  possession  cannot  justify 
the  vendee  in  treating  with  him  as  tenant  in  fee-simple  without  re- 
quiring tide-deeds,  abstracts,  or  any  other  evidence  of  his  title. 
Either  the  purchasers  have  not  looked  to  the  title  of  the  vendor, 
and  have  not  fulfilled  the  obligation  to  inform  themselves,  but  have 
purchased  in  the  dark  and  at  their  peril,  or  they  cannot  be  ignorant 
of  the  Plaintiff's  title.  They  do  not  allege  any  attempt  to  inform 
themselves,  and  that  the  information,  they  sought,  was  withheld ; 
nor  do  they  offer  any  excuse.  No  papers  to  evidence  the  tide  were 
required.  Had  the  purchaser  inquimi  about  the  title,  the  vendor 
must  either  have  forged  a  title,  or  have  shown  the  will,  which  would 
necessarily  have  discovered  the  Plaintiff's  title.  If  a  grantee  or  de- 
visee in  tail  by  avoiding  to  register  the  deed  or  will  creating  the 
entail,  and  finding  a  purchaser,  who  will  take  a  conveyance  in  fee 
from  him,  and  register  it  without  looking  &rther  or  asking 
a  single  *  question  about  his  right  to  make  such  convey-  [*  483] 
ance,  can  devest  the  unborn  issue  of  their  iiHe  per  formam 
doni^  the  consequences  of  such  a  transaction  and  so  new  a  mode  of 
conducting  a  purchase  are  very  extraordinary  and  important.  A 
tenant  for  life  in  possession,  with  remainders  to  feme  cavertSy  infiemts, 
or  persons  not  in  esse^  may  upon  the  same  principles  and  by  the 
same  means  effect  the  same  purpose.  Can  that  be  the  true  con- 
struction of  the  statute  ?  According  to  this  doctrine  the  tenant  ia 
tail  or  tenant  for  life  in  possession  has  an  interest  in  omitting  to 
register ;  and  by  such  omission  the  former  can  effect  all,  he  could 
effect  by  fine  and  recovery,  and  the  latter,  what  he  cannot  effect  by 
any  other  means.  I  agree,  if  two  persons  derive  under  the  same 
person,  the  last  deed  without  notice  of  the  first  and  registered  shall 
prevail  against  the  first  in  date  not  registered.  Here  the  issue  in 
tail  claim,  not  under  the  vendor,  but  by  a  title  paramount  under  the 
same  instrument,  which  gives  him  tide.  If  the  Defendant  meant  to 
protect  himself  under  Loveday  and  Pakner,  he  ought  to  have  al- 
leged that  he  did  so,  and  that  they  had  no  notice.  He  had  not  done 
that;  and  the  Plaintiff  has  made  ground  enough  for  an  inquiry, 
whether  they  are  not  men  of  straw,  trustees  for  Hands ;  and  that 
the  Defendant  was  dealing  with  them  knowing  that,  and  that  the 
sale  was  for  the  benefit  of  Hands  and  his  family.  The  assignment 
from  Hands  to  Loveday  purports  upon  the  face  of  it  to  be  three 
years  before  the  registration,  and  to  be  an  absolute  assignment  of 
Hands'  interest.  The  assignment  to  Pakner  was  upon  the  18th  of 
January,  1790;  and  upon  the  27th  Statnbridge  purchased.  Both 
assignments  were  registered  together,  subsequent  to  the  purchase, 
and  for  the  purpose  of  bolstering  up  the  title,  Stainbridge  had  then 
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acquired.  He  cannot  put  himself  into  a  different  situation  by  any 
act  done  subsequent  to  bis  purchase  with  notice ;  namely,  by  getting 
in  the  prior  assignments,  and  registering  those ;  which  he  could  not 
do  with  his  own  deed.  This  is  not  like  Hine  v.  Dodd^  2  Atk.  275, 
one  witness  fully  contradicted  by  the  answer ;  upon  which  ground 
alone  the  bill  was  dismissed.  Le  Neve  v.  Le  Neve,  1  Ves.  64.  3 
Atk.  646.  Amb.  436,  was  upon  the  evidence  of  a  single  witness, 
Norton  the  agent.  If  this  evidence  will  not  do,  no  evidence  will ; 
and  there  is  an  end  of  the  equity.  It  is  under  the  head  of  fraud, 
that  equity  relieves.  Sheldon  v.  Cox,  Amb.  624,  is  upon  the  same 
principle.     Parol  evidence  was  admitted  in  all  the  cases. 

Mr.  Lloyd  and  Mr.  Short,  for  the  l)efendant.  It  is  un- 
[*484]  *  fortunate,  that  the  Court  has  departed  from  the  statute 
by  admitting  evidence  of  notice  aliunde.  It  has  in  iact 
repealed  the  statute.  But  the  Court  will  not  now  extend  that,  or 
hold  such  loose  and  desultory  evidence  as  this  sufficient.  If  Hands 
was  a  purchaser  without  notice,  Stainbridge  may  shelter  himself 
under  that ;  though  he  had  notice:  Harrison  v.  Forth,  Pre.  Ch.  51 ; 
1  Eq.  Ca.  Ab.  331.  Lowther  v.  Carkton,  For.  187 ;  2  Atk.  242. 
No  notice  is  proved  against  Hands  except  by  one  witness,  contra- 
dicted by  the  answer  (1).  In  the  great  case  of  Le  Neve  v.  Le  Neve 
there  was  no  doubt  as  to  the  notice :  but  the  question  was  whether 
Norton  was  agent  or  not ;  and  Lord  Hardwicke  considers  all  those 
cases  as  depending  not  so  much  on  notice  as  fraud  ;  as  where  the 
agent  buys  the  estate  himself,  and  registers  his  own  deed,  having  his 
employer's  deed  in  his  pocket  upon  a  trust  to  register  it.  In  all  the 
cases  there  is  something  of  recital  in  the  instrument,  something  be- 
yond parol  evidence,  something  more  than  what  Lord  Hardwicke 
calls  suspicion  of  notice. 

July  3lst.  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden].  In  this  cause  the  value  of  the  property  is  not  such  as  to 
make  an  issue  desirable ;  and  if  I  am  to  decide  it,  I  am  of  opinion, 
the  bill  must  be  dismissed ;  for  it  does  not  appear  to  me,  that  the 
Plaintiff  has  made  out  a  case  to  entitle  her  to  the  relief  prayed. 
There  are  a  great  many  suspicious  circumstances  in  this  case.  One 
thing  is  clear :  the  parties,  who  sold  to  Stainbridge,  if  they  sold  on 
their  own  account,  have  sold  in  violation  of  the  trust  reposed  in 
them.  Nothing  is  more  clear  than  that.  Loveday  and  Pahner,  the 
two  persons  supposed  to  purchase  under  Hands,  were  mere  trustees 
for  his  family ;  therefore  with  regard  to  them,  I  think  the  objection 
of  Mr.  Piggott  to  their  being  interposed  as  any  bar  to  the  relief  is 
well  founded.  Their  registry  was  with  a  view  to  this  transaction ; 
therefore  I  desire  to  be  understood  to  lay  the  conveyances  to  them 
totally  out  of  the  case.  Then,  laying  out  of  the  case  the  two  interme- 
diate conveyances,  the  question  is,  how  far  there  was  notice,  such  as 
this  Court  holds  sufficient  against  a  purchaser  for  valuable  consider- 
ation, either  to  Hands  or  to  Stainbridge  himself.     It  is  very  clear, 

(1)  See  the  note,  ante,  vol.  iL  244. 
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that  Hands,  who  was  convicted  of  receiving  stolen,  goods,  and  was 
transported,  assigned  this  over  in  consequence  of  his  situation.  The 
witness  Mrs.  Hands  comes  in  a  very  extraordinary  way  to  set  aside 
a  conveyance,  as  she  says,  made  in  trust  for  her.  The 
*  first  question  is,  whether  there  is  evidence  sufficient,  that  [*  485] 
Hands  was  perfectly  aware,  the  lessor  had  only  a  limited 
interest.  The  principal  witness  is  Hands's  wife.  It  is  very  extraor- 
dinary, that  sh^  should  come ;  who  paid  rent  for  these  premises 
under  her  husband ;  and  admits,  that  he  having  laid  out  this  money 
assigned,  first,  to  Loveday,  but  as  trustee  for  her ;  and  then  they 
were  assigned  to  Palmer  as  a  security  for  a  very  trifling  sum  of 
money,  only  172.  17«.  and  she  states  broadly,  that  her  husband's 
conveyance  to  them  was  only  in  trust  for  her,  and  she  states  broadly 
knowledge  in  her  husband  of  the  defect  of  title ;  and  the  way,  she 
makes  it  out,  is,  that  she  says.  Hands  went  to  Doctor's  Commons, 
and  there  saw  the  will,  and  was  perfectly  satisfied  with  the  title. 
It  is  almost  inconceivable ;  for  if  JoUand  was  tenant  in  tail,  it  was 
the  easiest  thing,  that  could  be,  for  him  to  make  a  good  title.  It  is 
almost  incredible,  that  Hands  should  take  a  lease  for  sixty-one  years, 
and  lay  out  money,  and  see,  that  Jolland  had  a  very  good  title,  if  he 
chose  to  make  it  so.  Two  other  witnesses  say.  Hands  had  looked 
at  the  will,  under  which  Jolland  claimed  these  premises :  but  none 
of  them  go  to  the  will  of  Long;  which  was  made  in  1731 ;  and 
which  created  this  intail ;  and  I  must  suppose,  that  if  Hands  did  go 
to  Doctor's  Commons  and  saw  any  will,  it  was  another  will.  It  is 
impossible  not  to  see,  that  Mrs.  Hands  gives  this  evidence  from  spite. 
Whatever  the  rule  may  be  as  to  the  registration  of  deeds,  it  is  im- 
possible to  let  such  evidence  as  this  be  brought  to  prove  notice  .upon 
a  purchaser  for  valuable  consideration.  I  must  admit  now,  that  the 
registry  is  not  conclusive  evidence :  but  it  is  equally  clear,  that  it 
must  be  satisfactorily  proved,  that  the  person,  who  registers  the  sub- 
sequent deed,  must  have  known  exactly  the  situation  of  the  persons 
having  the  prior  deed ;  and  knowing  that,  registered  in  order  to  de- 
fraud them  of  that  title,  he  knew  at  the  time  was  in  them.  I  am  to 
suppose  upon  this  loose  evidence,  that  Hands  went  to  Doctors  Com- 
mons, saw,  that  it  was  an  intailed  estate,  upon  which  the  man  could 
make  him  a  good  title,  and  that  he  chose  to  commit  this  fraud  upon 
the  issue  in  tail  without  getting  a  recovery  suffered  and  a  good  title 
thereby  made  to  him.  Therefore  there  is  no  sufficient  evidence  of 
any  knowledge  in  Hands  of  any  defect  of  his  lessor's  title. 

If  notice  was  proved  against  Hands,  I  will  not  say,  there  is  not 
sufficient  ground  for  an  issue  at  least  as  to  the  notice  upon 
Stainbridge.  *  I  do  not  like  his  manner  of  swearing  him-  [  *486] 
self  a  purchaser  for  valuable  consideration  without  notice. 
It  is  clear,  whether  he  had  notice  of  the  Plaintiff's  title,  or  not,  he 
had  some  intimation  of  the  claim  of  the  Plaintiff.  He  ought  to  have 
declared  that  in  his  answer.  His  sheltering  himself  under  those 
general  words  makes  me  imagine,  he  thought  it  sufficient  not  to 
have  notice  at  the  time  of  the  auction.    I  agree,  it  is  not  sufficient 
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to  prove  notice  to  assert,  that  some  other  person  claims  a  title ;  yet 
all  the  evidence  given  here  is  of  that  sort  The  Plaintiff's  mother 
was  guilty  of  great  neglect  in  merely  telling  the  Defendant,  he  would 
purchase  at  his  peril.  She  never  attended  the  auction ;  and  never 
registered  this  will ;  of  which  she  says  Stainbridge  had  notice.  That 
would  have  been  a  much  better  way.  Then  the  person  purchasing 
would  have  had  notice,  not  only  of  the  claim,  but  what  sort  of  claim 
it  was.  I  very  much  doubt,  whether  that  general  claim  is  sufficient 
to  affect  a  purchaser  with  notice  of  a  deed,  of  which  he  does  not 
appear  to  have  had  knowledge.  If  the  premises  would  bear  it,  I 
should  be  inclined  to  grant  an  issue :  but  as  it  stands,  I  am  of  opin- 
ion, the  bill  must  be  dismissed ;  but  without  costs.  The  PlaintijQf  is 
an  in&nt ;  and  may  not  be  bound  by  the  decree.  Stainbridge  has 
not  made  a  very  honest  defence.  The  grounds,  upon  which  1  dis- 
miss the  bill,  are,  first,  that  there  is  not  sufficient  proof  of  notice  to 
Hands,  nor,  secondly,  to  Stainbridge.  If  the  parties  wish  to  have  it 
tried,  I  would  not  discourage  an  application :  but  I  am  afraid,  it  is  a 
hopeless  case. 

I  regret,  that  the  Statute  has  been  broken  in  upon  by  parol  evi* 
dence ;  and  am  very  glad  to  find.  Lord  Hardwicke  in  Hine  v.  Dodd 
says,  nothing  short  of  actual  fraud  will  do  (1). 

Registration  of  an  e^uUablt  mortage,  upon  lands  sitaated  in  a  register 
county,  is  clearly  not,  of  itself,  presumptive  notice  to  a  subsequent  legal  mort- 
gagee, so  as  to  take  from  him  his  legal  advantage ;  Moncock  v.  Dickens,  Ambl. 
680;  Bedford  v.  Bacchus,  cited  ibid,  and  reported  2  £q.  Ca.  Ab.  615 ;  Hodgson  v. 
Dean,  2  Sim.  &  Stu.  224 ;  nor  will  registration  of  a  mortgage  of  the  equity  of 
redemption  preclude  a  third  mortgagee  from  tacking  that  incumbrance,  if  he  has 
bought  in  the  first  mortgage,  provided  he  had  not  notice,  when  he  lent  his  money, 
of  the  second  mortgage.  Cater  v.  CooUy,  1  Cox,  182.  But  a  purchaser  is  bound 
by  actual  notice  of  a  judgment,  or  other  lien  upon  real  estate,  though  such  judg- 
ment may  not  have  bieen  docketed ;  for  the  legislature,  by  declaring  that,  in  a 
register  county,  certain  forms  should  be  held  to  give  constructive  notice,  never 
intended  to  sacrifice  substance  to  form,  or  to  have  it  understood,  that  (the  form 
being  unobserved)  actual  notice  of  an  incumbrance  on  an  estate  should  not  bind 
apurchaser,  whom  constructive  notice  (firom  registration)  would  bind.  Davis r. 
The  Ecai  of  Straihmort,  16  Ves.  430;  Le  JWm  v.  Le  JVere,  3  Atk.  650;  BusheU 
V.  Bushell,  1  ScL  &  Lef.  100 ;  Doe  v.  ^llsop,  5  Bam.  &  Ald.147.  The  doctrine 
of  the  principal  case,  however,  namely,  that  the  notice  of  an  unregistered  deed 
must  be  precise,  in  order  to  affect  a  subsequent  purchaser,  was  confnmed  in 
>f^  v.BcmeO,  19  Ves.  439;  see,  also,  Jonetv.  Gt&6otM,  9  Yes.  411. 

(1)  WyaU  v.  Burwdl,poH,  vol.  xix.  435. 
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LONG  V.  BLACKALL. 

[1796,  July  19 ;  1797,  August  1.] 

Lkasebold  property  bequeathed  in  remainder  in  tnist  for  a  child  en  ventre,  if  a 
son,  for  lire ;  and  after  bis  decease  for  such  of  bis  issue  male  as  should  be  his 
heir  at  law  at  bis  death ;  if  no  such  then  living,  for  such  persons  as  should  then 
be  the  legal  representatives  of  the  testator:  a  son  being  bom  and  dying  with- 
out issue,  the  limitation  over  was  established  in  favor  or  the  next  of  Jdn  accor- 
ding to  the  Statute,  at  the  time  of  distribution,  (a) 

George  Blackall  being  possessed  among  other  things  of  a  mes* 
suage,  lands  and  tenements,  in  Great  Haseley,  held  by  lease  from 
the  Dean  and  Chapter  of  Windsor,  for  a  term  of  years,  by  his  will, 
dated  the  23d  of  April,  1709,  gave  to  John  Toovey  and 
*  Richard  Blackall,  their  executors,  administrators  and  [*487] 
assigns,  the  said  leasehold  premises,  in  trust,  that  they 
should  permit  his  wife  and  her  assigns  to  possess  the  mansion-house 
during  her  widowhood,  and  to  receive  the  rents  and  profits  of  the 
residue  of  the  premises,  until  she  should  marry  or  die,  or  until  one 
of  her  sons  should  attain  the  age  of  twenty-one ;  and  from  and  after 
the  death  or  marriage  of  his  wife  as  for  and  concerning  the  said 
mansion-house,  and  as  for  and  concerning  the  residue  of  the  said 
premises  from  and  after  the  death  or  marriage  of  the  said  wife,  or 
the  time,  that  one  of  bis  sons  should  attain  twenty-one,  which  should 
first  happen,  in  trust  for  his  son  Thomas  during  his  life ;  and  after 
his  decease  then  in  trust  for  such  issue  male  or  the  descendants  of 
such  issue  male  of  the  said  Thomas  as  at  the  time  of  his  death  should 
be  his  heir  at  law ;  and  in  case  at  the  time  of  the  death  of  the  said 
Thomas  there  should  be  no  issue  male  nor  any  descendants  of  such 
issue  male  then  living,  that  the  trustees  should  be  possessed  of  the 
said  premises  in  trust  for  the  testator's  son  George  Sawbridge  during 
his  life ;  and  after  his  decease  then  in  trust  for  such  issue  male  or 
the  descendants  of  such  issue  male  of  his  said  son  as  at  the  time  of 
his  deatli  should  be  his  heir  at  law ;  and  in  case  at  the  time  of  the 
death  of  the  said  Geoi^  Sawbridge  there  should  be  no  such  issue 
male  or  any  descendants  of  such  issue  male  then  Uving,  then  in  trust 
for  the  child,  with  which  his  said  wife  was  then  tndeni,  in  case  it 
should  be  a  son,  during  his  life ;  and  after  his  decease  then  in  trust 
for  such  issue  male  or  the  descendants  of  such  issue  male  of  such 
child  as  at  the  time  of  his  death  should  be  his  heir  at  law ;  and  in 
case  at  the  time  of  the  death  6f  such  child  there  should  be  n6  such  issue 
male  nor  any  descendants  of  such  issue  male  then  living,  or  in  case 
such  child  should  not  be  a  son,  then  the  said  John  Toovey  and 
Richard  Blackall,  their  executors,  &c.  should  be  possessed  of  the 
said  premises  in  trust  for  such  persons  as  should  then  be  the  legal 
representatives  of  him  the  said  Geoige  Blackall ;  and  he  appointed 
his  wife  sole  executrix. 

(a)  As  to  the  meaning  of  ^  legal  representatives,*'  see  2  Williams,  Exec.  820  to 
832,  and  cases  cited. 
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The  will,  as  originally  prepared,  gave  the  property  to  the  child,  of 
which  the  wife  should  be  encient,  and  his  issue  generally  after  the 
decease  of  the  testator's  other  two  children  and  failure  of  their  issue. 
It  appeared  to  have  been  afterwards  altered  by  interlining  the 
word  "  male  "  wherever  "  issue  "  occurred ;  and  the  ultimate  lunita^ 
tion  originally  was,  that  in  default  of  issue  of  the  unborn 
[  *488  ]  ♦  son  the  trustees  should  be  possessed  of  the  premises  in 
trust  for  <<  the  executors  and  administrators  of  my  said  son 
Thomas ;"  those  words  were  struck  through  with  a  pen ;  and  the 
following  words  were  interlined,  "  such  persons  as  shall  then  be  my 
legal  representatives." 

The  testator  died  in  June,  1709 ;  leaving  his  two  sons  ThoiBas 
and  George  Sawbridge  surviving,  and  his  widow  encient  of  a  son, 
afterwards  born :  namely,  John  Blackall.  The  widow  proved  the 
will.  She  married  Richard  Carter ;  and  having  survived  him  died 
in  1778  ;  by  her  will  appointing  her  son  Thomas  Blackall  her  exec- 
utor. He  was  also  executor  of  his  brothers  Geoi^  Sawbridge  and 
John ;  of  whom  the  former  died  in  1753,  the  latter  in  1754 ;  both 
without  issue.  John  Toovey  and  Richard  Blackall  assigned  the 
premises  and  delivered  up  the  lease  to  Thomas  Blackall ;  who  died 
without  issue  in  March,  1786 ;  having  by  his  will,  dated  the  9th  of 
March,  1784,  devised  his  freehold  and  copyhold  estates  to  certain 
uses,  and  appointed  Lord  Viscount  Parker,  James  Mu^;rave  and 
John  Blackall,  his  executors ;  and  having  given  the  said  leasehold 
to  the  two  former  in  trust  for  such  person  or  persons,  and  for  such 
estate  and  interest,  and  under  and  subject  to  such  charges,  provisions, 
powers,  restrictions  and  limitations,  as  were  mentioned  concerning 
the  freehold  and  copyhold  estates  devised  to  them ;  or  as  near  as 
the  nature  of  the  leasehold  estate  would  permit ;  with  a  direction 
to  renew  the  lease  from  time  to  time  out  of  the  rents  and  profits 
thereof. 

The  lease,  which  was  originally  granted  in  1708  to  the  testator 
George  Blackall  for  twenty-one  years,  was  several  times  renewed  : 
first,  in  the  names  of  the  trustees  John  Toovey  and  Richard  Black- 
all  ;  afterwards  in  the  name  of  Thomas  Blackall. 

John  Blackall,  Philippa  Long,  Hester  Blackall,  Ann  Blackall,  and 
Elizabeth  Blackall,  were  the  next  of  kin  according  to  the  Statute  of 
Distributions  (1)  of  the  testator  Geoi^  Blackall  at  the  death  of  his 
son  Thomas ;  losing  the  five  surviving  children  of  John  Blackall, 
paternal  uncle  of  the  testator  George  Blackall.  John  Blackall  died ; 
leaving  his  son  John  Blackall  his  executor.  Ann  and  Elizabeth 
Blackall  also  died ;  and  Hester  Blackall  was  surviving  executrix  ^f 

Ann  and  administratrix  of  Elizabeth. 
[  *489  ]       *  The  bill  was  filed  by  Philippa  Long  and  Hester  Black- 
all ;  praying,  that  the  new  lease  may  be  declared  subject 
to  the  same  uses  and  trusts  as  the  former  lease ;  and  that  the  Defen- 
dants John  Blackall,  Lord  Viscount  Parker  and  James  Musgrave, 

(1)  22  &  23  Car.  il  c.  10. 
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may  be  compelled  to  deliver  possession  and  the  said  lease,  and  ac- 
count for  the  rents  and  profits  since  the  death  of  Thomas  Blackall. 
Two  questions  arose :  1st,  Whether  the  testator  George  Blackall  in- 
tended his  personal  representatives  according  to  the  Statute  of  Dis- 
tributions, or  under  the  authority  of  the  Ecclesiastical  Court :  2dly, 
Whether  the  limitation  over  was  too  remote.  As  to  the  latter  ques- 
tion, when  the  cause  came  on  for  fieurther  directions  on  the  19th  of 
July  1796,  the  Lord  Chancellor  directed  a  case  to  be  made  for  the 
opinion  of  the  Court  of  King's  Bench,  stating  the  disposition  as  of 
the  legal  bequest  of  a  term  of  years,  and  inserting  the  name  of  the 
Plaintiflf  Philippa  Long  instead  of  <'  in  trust  for  such  persons  as  shall 
then  be  my  legal  representatives :"  the  question  was,  whether  the 
limitation  to  Philippa  Long  was  good  in  the  events,  that  have  hap- 
pened ?  The  Judges  by  their  certificate  answered  in  the  afi^rma^ 
tive  (1). 

The  cause  came  on  upon  the  equity  reserved. 

Solicitor  General,  [Sir  John  Mitford]  Mr.  Grant,  Mr.  RomiUy,  and 
Mr.  Bell,  for  the  Plaintiffi.  The  words  <<  legal  representatives " 
cannot  mean  the  artificial  representation  granted  by  the  Ecclesiasti- 
cal Court ;  for  if  that  was  the  testator's  meaning,  the  natural  way 
would  bave  been  to  have  given  it  to  his  wife  as  such.  He  could 
not  mean  any  casual  person,  that  she  might  make  her  executrix,  or 
who  might  take  out  administration  to  her.  He  could  not  mean  such 
persons  as  at  his  death  should  be  his  next  of  kin ;  for  his  wife  and 
sons  were  obviously  those  persons :  and  it  is  given  after  the  death 
of  all  of  them.  It  means  clearly  representatives  at  some  future  time ; 
and  that  can  only  be  the  time  of  distribution.  An  anxious  inten- 
tion to  keep  the  property  in  his  family  as  long  as  he  could  is  appa- 
rent. The  probate  furnishes  decisive  evidence  ;  for  if  he  meant  his 
executors,  he  would  merely  have  inserted  the  word  "  my,"  and  have 
struck  out  the  words  <^  of  my  said  son  Thomas."  In  Bridge  v. 
Abbot,  3  Bro.  C.  C.  224,  there  was  more  ground  to  contend,  that  the 
intention  was  to  throw  the  property  into  the  estate  of  the 
legatee  and  merely  to  prevent  a  lapse,  not  intending  *  any  [  *  490] 
particular  representative :  but  the  decision  was  in  fiivor  of 
the  next  of  kin.  In  Evans  v.  Charles,  1  Anstr.  128,  which  seems 
an  extraordinary  case,  the  particular  intention  was  merely  to  make 
up  the  deficiency  to  the  creditors  ;  and  there  was  no  intention  in 
favor  of  any  particular  representative  :  but  being  once  given  to  the 
creditor  it  was  intended  to  go  according  to  chance.  In  the  con- 
struction of  the  Statute  of  Distributions,  and  1  Jac.  II.  c.  17,  rep- 
resentatives mean  those  by  the  law  of  nature,  not  those  under  the 
authority  of  the  Ecclesiastical  Court. 

Attorney  General,  [Sir  John  Scott]  Mr.  Mansfield,  and  Mr.  Chra" 
ham,  for  the  Defendant  John  Blacksdl.  The  executors  of  Thomas 
are  in  the  ordinary  sense  the  legal  personal  representatives.  In  the 
statute  cited  the  word  '*  representatives  "  does  not  mean  next  of  kin, 

(1)  7  Tenn.  Rep.  B.  R.  100.  See  Thdhuson  v.  Woodford^  post,  vol  iv.  2S7, 
and  the  notes. 
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unless  where  it  means  descendants  also.  Here  all  the  descendants 
are  gone,  before  the  question  arises.  Evans  ¥.  Charles  shows,  that 
these  words  must  mean  the  individual,  who  had  the  legal  right  to 
the  property ;  though  not  intended  by  the  person,  he  represents,  to  take 
any  part  of  it.  They  are  bound  to  make  out  clearly,  who  are  inten- 
ded. The  safest  way  is  to  take  the  words  in  their  legal  sense.  It 
would  be  more  clear  to  say,  his  heir  at  law  is  entitled,  than  such  per- 
son as  should  be  his  collateral  next  of  kin. 

Reply.  The  Statute  of  Distributions  did  consider,  that  there 
was  a  species  of  representation  by  affinity  besides  that  granted  by 
the  Ecclesiastical  Court ;  as  in  the  direction,  that  there  shall  be  no 
collateral  representation  beyond  nephews  and  nieces. 

Lord  Chancellor  [Loughborough].  I  think  both  the  determi- 
nations, that  have  been  cited,  perfecUy  right.  They  show,  the 
words  are  to  be  explained  according  to  the  subject  matter.  Have 
they  any  meaning,  if  I  take  them  in  the  legal  sense  ?  I  can  better 
tell  what  was  not,  than  what  was,  his  meaning.  It  is  perfectly  clear, 
referring  to  a  future  time  he  could  not  mean  his  legal  representa- 
tives. He  altered  a  very  sensible  part  of  his  will ;  which  is  vastly 
strong ;  for  it  proves,  he  thought  upon  it,  and  had  some  decided 
meaning.  His  first  thoughts  were  very  sensible  to  give  the  absolute 
interest  to  his  son,  in  case  the  intail  could  not  take  effect.  That 
would  have  been  the  wisest  thing,  he  could  have  done.  In  making 
that  alteration,  which  he  did  with  deliberation,  not  suffering  his  son 
to  take  this  remainder  after  all  the  particular  purposes 
[*491]  were  exhausted,  *  it  is  quite  impossible,  he  should  mean  it 
to  vest  in  his  wife,  transmissible  to  those,  who  should  be- 
come her  legal  representatives.  It  would  be  too  much  conjecture  to 
apply  the  words  to  an  heir  at  law ;  particularly  upon  leasehold  prc^ 
erty.  There  is  no  body,  I  think,  who  can  take  it  but  the  next  of  kin 
at  the  time  of  distribution  (1).  He  certainly  meant  to  keep  it  in  his 
blood.  He  could  not  mean,  that  it  should  be  as  if  he  had  not  dis- 
posed of  it,  clearly  (2). 

Decreed  in  fifths :  one  fifth  to  the  Plaintiff  Philippa  Long ;  three 
fifths  to  the  Plaintiff  Hester  Blackall ;  and  one  fifth  to  the  Defendant 
John  Blackall.  

1.  As  to  the  different  eonstnictions,  of  which  the  words  'Mejnl  representa- 
tives" are  susceptible,  see,  anUj  the  note  to  Jetimtw  v.  Gafltmore,  S  V.  146. 

2.  Lord  Alvanley,  [Arden],  in  HoUoum  v.  Holhwajfy  5  Ves.  403,  expressed 
his  perfect  concurrence  with  the  present  oecision,  and  the  grounds  of  such  con- 
currence. 


gi 


Post,  HoUowas  v.  Holhwaf^  vol.  v.  399 ;  Jants  v.  CoUtedL^  viiL  38. 
Hvrsepool  v.  WaUvn,  onee,  383;  Sfitik  v.  Lctru,  3  Bro.  C.  C.  355. 


VOL.  ni.  31* 


1797.]  SCOTT  V.  CHAMBCKLATNE.  491 

SCOTT  V.  CHAMBERLAYNE. 

[1797,  August  1.] 
Decree  affihned. 

This  cause,  reported  ante,  302,  came  on  upon  an  appeal  from  the 
decree  of  the  Master  of  the  Rolls,  dismissing  the  bill. 

Mr.  Lloyd  and  Mr.  Fonblanque,  for  the  Plaintiffs.  Though  the 
testator  has  not  gone  on  by  the  codicil  to  decide,  that  in  case  his 
grandson  shall  die  under  the  age  of  twenty-five  without  leaving  issue, 
the  property  shall  go  according  to  the  will,  that  must  be  implied. 
The  codicil  meant  no  other  alteration  than  postponing  the  possession 
of  the  grandson  till  the  age  of  twenty-five ;  but  did  not  mean  to 
affect  the  interest  of  the  grand-daughter,  if  he  died  under  that  age. 
According  to  the  decree  the  codicil  must  be  a  total  revocation  of  the 
will.  The  codicil  begins  by  confirming  the  will,  except  as  thereby 
altered.  It  is  impossible  to  mistake  the  intention  of  the  will,  that  if 
the  grandson  cannot  take,  the  grand-daughter  shall.  The  Court  has 
gone  a  great  way  to  effectuate  the  intention. 

The  Counsel,  in  support  of  the  decree,  were  stopped  by  the 
Court. 

Lord  Chancellor  [Loughborough].  How  does  the  codicil  affect 
the  interest  given  to  the  grand-daughter  by  the  will  ?  If  the  grandr 
son  had  died  under  the  age  of  twenty-one,  she  would  have  been 
entitled  by  the  will.  I  am  afraid,  I  can  find  nothing  either 
in  the  *  will  or  codicil,  that  will  give  her  an  interest  in  the  [*492] 
event  of  the  grandson's  dying  between  the  ages  of  twenty- 
one  and  twenty-five.  It  is  an  omission.  I  dare  say,  you  are  right 
as  to  the  intention :  but  he  did  not  think  sufficiently  upon  it,  and 
has  not  done  it.  He  confirms  the  will.  By  the  will  she  takes,  in 
case  the  grandson  dies,  before  he  attains  the  age  of  twenty-one, 
vnthout  leaving  issue.  By  the  codicil  he  declares,  the  grandson  shall 
not  be  entitled  or  come  into  possession,  till  he  shall  have  attained 
the  age  of  twenty-five :  but  he  has  repeated  nothing  with  regard  to 
the  limitation  over  to  the  grand-daughter. 

Affirm  the  decree;  and  let  the  Defendants  have  the  deposit 

See,  mUj  the  notes  to  5.  C.  3  Yes.  302. 
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PICKERING  V.  LORD  STAMFORD. 

[17W,  August  2.— Vol.  TL  272,  581.] 

The  last  decree  affirmed. 

Neither  an  heir  at  law  nor  next  of  kin  can  be  barred  by  any  thing  but  a  disposition, 
[p.  493.] 

This  cause,  reported  ante^  332,  and  Vol.  IL  272,  581,  came  on 
upon  an  appeal  from  so  much  of  the  last  decree  of  the  Itf  aster  of 
the  Rolls,  as  declared,  that  one  half  of  so  much  of  the  residue  of  the 
testator's  personal  estate  as  was  vested  in  real  securities  belonged  to 
the  personal  representative  of  the  widow  of  the  testator. 

Mr.  Mansfield,  Mr.  Graham^  and  Mi.  Thofoson^  for  the  next  of 
Kin  n).  The  words  in  Sympson  v.  Huttarif  as  to  the  daughter  are 
not  hke  the  words  used  in  this  will,  which  include  every  possible 
claim ;  and  though  the  words  of  exclusion  as  to  the  widow  are  as 
strong  as  in  this  case,  it  does  not  appear,  that  any  question  was 
agitated  as  to  the  widow. 

Lord  Chancellor  [Loughborough].  What  right  have  you  to 
read  the  will  ?  What  right  has  one  next  of  kin  to  read  the  will 
against  another  next  of  kin  ?  You  cannot  exclude  an  heir  at  law  or 
next  of  kin  but  by  giving  to  somebody  else.  If  acceptance  is  the 
ground,  she  must  have  the  means  of  election.  Dying  before  the 
question  arose,  she  cannot  be  deemed  to  have  accepted  what  she  did 

not  know  of  (2). 
[*493]         •For  the  next  of  Kin.    The  Master  of  the  Rolls  cer- 
tainly did  not  decide  upon  the  ground  of  election.     He 
changed  his  opinion  upon  the  authority  of  Sympson  v.  Hutton  only. 
In  VacheU  v.  Breton  the  Court  read  the  will. 

Attorney  General  [Sir  John  Scott],  Mr.  Grant,  and  Mr.  Richards, 
in  support  of  the  Decree.  It  is  extremely  difficult  to  support  Vachd 
V.  Breton,  unless  it  went  upon  strict  technical  reasoning  applied  to 
the  particular  words  of  the  will :  or  it  might  be  said,  as  there  was  a 
will  and  an  appointment  of  executors,  there  was  no  intestacy ;  and 
it  was  of  necessity  to  open  the  will ;  as  it  was  only  an  equity ;  and 
from  the  intention  either  the  equity  was  to  prevail  or  the  rule  of  law. 
The  widow  claims  thus:  1st,  it  is  a  contradiction  to  look  to  the 
intention :  2dly,  if  the  will  could  be  looked  at,  it  is  not  sufficient  to 
bar  the  widow  in  the  events,  that  have  happened.  It  is  in  vain  to 
argue  from  the  intention  with  regard  to  a  case,  that  happens  in  con- 
tradiction to  his  intention.  It  was  not  the  testator's  intention  to 
give  the  next  of  kin  any  part  of  this  property ;  and  yet  they  resort 
to  that  to  show,  how  much  they  are  to  tsike.    In  Achroyd  v.  Smith* 

(1)  The  argument  in  general  taking  the  same  course  as  on  the  former  occa- 
sion, a  few  observations  only  are  selected. 

(2)  Upon  the  Master's  report  no  evidence  as  to  her  having  accepted  the  pro- 
vision by  the  will  was  state4 «  except  that  it  appeared  by  aa  affidavit,  that  she 
lived  upon  the  piemises  at  Donhaxn  Massey  till  her  death. 
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stntj  3  P.  WilK  22,  and  other  cases  upon  undisposed  mixed  funds  (1) 
the  testator  means  the  real  estate  to  be  personal,  only  to  effectuate 
a  particular  intention :  if  that  fails  as  to  part,  it  goes  according  to 
the  nature  of  the  estate.  You  cannot  from  an  express  intention 
apply  any  argument  to  a  case,  which  supposes  absence  of  inten- 
tion. 

Lord  Chancellor.  If  the  Master  of  the  Rolls  bad  not  enter- 
tained different  views  of  this  case  upon  the  two  occasions,  when  it 
was  before  him,  I  should  have  thought,  there  could  be  no  doubt  If 
I  look  at  the  will,  which  I  ought  not,  it  is  perfectly  clear  upon  the 
will,  the  intention  does  not  go  in  feivor  of  the  next  of  kin  to  prohibit 
the  wife  from  taking  any  part  of  his  personal  estate ;  for  the  inten- 
tion at  the  time  was  to  guard,  perhaps  by  unnecessary  words,  against 
any  person  setting  up  a  claim  to  defeat  the  purpose  of  charity,  the 
testator  had  marked  out :  but  neither  an  heir  at  law,  nor  by  parity 
of  reason  next  of  kin,  can  be  barred  by  any  thing  but  a  disposition 
of  the  heritable  subject  or  personal  estate  to  some  person  capable  of 
taking.  Notwithstanding  all  words  of  anger  and  dislike  applied 
to  the  heir  he  will  take  what  is  not  disp<»ed  of.  It  is 
*  impossible  to  make  a  different  rule  as  to  the  personal  [*494] 
estate  with  regard  to  what  is  not  disposed  of.  Here  is  a 
legal  intestacy ;  for  the  gift  to  the  charity  is  void  at  law.  Being  a 
l^al  intestacy,  I  am  to  control  the  Statute  of  Distributions.  How 
can  the  Court  possibly  do  that  ?  I  must  close  the  will ;  and  cannot 
look  at  it. 

With  regard  to  the  two  cases,  the  only  two  upon  the  subject,  I 
perfectly  approve  Lord  Cowper's  decision.  It  is  as  exactly  in  point 
to  this  case,  as  two  cases  can  well  bear  upon  each  other.  As  to 
Vaehett  v.  Breton^  I  conceive,  there  was  some  idea,  (and  there  is 
something  iit  the  cases,  which  leads  to  that,)  that  Courts  of  Equity 
had  a  latitude  to  refuse  to  raise  a  resulting  trust  against  executors, 
taking  the  interest  at  law,  in  fovor  of  children,  upon  whom  the 
testator  had  put  so  strong  a  note,  describing  them  as  illegitimate. 
It  must  be  recollected,  that  the  point  between  executors  and  next  of 
kui  was  in  some  doubt  at  that  time,  in  1706.  I  do  not  approve  of 
the  reversal  of  the  Master  of  the  RoUs's  decree.  It  does  not  seem 
a  case  to  be  followed. 

Affirm  the  decree  (2).  

Sex,  mdt^  the  notes  to  &  C.  3  Ves.  333. 

(1)  AnU^  CkU^  V.  Parker^  vol.  iL  271 ;  Bobnuon  v.  Tt^^  voL  L  44,  and  the 
notes. 

(2)  See  tbe  note,  ante,  338. 
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WALLIS  V.  THE  DUKE  OF  PORTLAND. 
[1797,  Feb.  8, 10;  August  7.] 

Bill  for  discoveiy,  whether  the  Plaintiffii  were  not  employed  by  one  Defendant,  a, 
Peer,  as  solicitors  to  present  and  prosecute  a  petition  on  behalf  of  the  other 
Defendant,  complainio^  of  a  return  of  a  member  of  Parliament,  and  praying, 
that  he  might  be  duly  elected:  demurrer  allowed  on  grounds  of  public  policy, 
and  because  the  discoveiy  could  have  no  effect,  and  principally,  oecause  such 
tranf(action  would  amount  to  maintenance  at  common  law.  (a) 

Party  presenting  and  attending  a  petition  to  the  House  of  Commons  cannot  by 
setting  up  tte  engagement  of  another  penon  deliver  himself  from  the  expense 
of  his  own  suit,  [p.  500.] 

The  office  of  a  pleader  is  not  to  make  a  case,  but  to  state  it  fiiirly  according  to  his 
instructions,  [p.  501.1 

Maintenance  justifiable  from  the  privity  of  the  paities  in  estate,  or  their  connection, 
OS  master  and  servant,  [p.  503.] 

The  bill  stated,  that  the  Plaintiffs  were  in  1789  employed  by  the 
Defendant,  the  Duke  of  Portland,  to  act  as  his  solicitors,  and  to  pre- 
sent on  behalf  of  the  other  Defendant  George  Tierney  a  petition  to 
the  House  of  Commons,  complaining  of  the  return  of  George  Jack- 
son, Esq.  to  serve  as  member  for  the  borough  of  Colchester  in  Par- 

(a)  Courts  of  Equity  will  not  lend  their  aid  to  a  part^,  seeking  a  discoveiy  to 
support  an  action,  which,  as  in  the  present  case,  is  agamst  public  policy.  StoTy, 
Eq.  PL  §  566 ;  2  Stoir,  Eq.  Jur.  §  1495.  So  where  an  action  was  brought  to  re- 
cover the  expenses  or  entertainments  given  by  the  Plaintiff,  under  an  agreement 
with  the  Derendant  to  introduce  him  to  a  woman  of  fortune,  with  a  view  to  mar- 
riage ;  and  a  discovery  was  sought  in  aid  of  that  action,  a  demurrer  to  the  bill 
was  allowed.  King  v.  Burr,  3  Meriv.  693.  Nor  will  a  discoveiy  be  enforced, 
where  it  would  oblige  a  puly  to  criminate  himself,  or  to  furnish  evidence  for  any 
step  in  the  process,  oy  which  a  criminal  accusation  can  be  sustained.  Stoiy,  Eq. 
PL  §591,  594;  anU,  p.  368,  note  {a)  to  Draneo  v.  BoUon.  Some  illustrations  of 
this  rule  have  grown  out  of  cases  of  maintenance.  Thus,  where  a  bill  was 
brought  by  the  executors  of  a  counsellor  at  law  in  England  for  a  sum  in  gross, 
agreed  to  be  given  to  the  testator  for  his  advice  and  services;  a  demurrer  by 
the  Defendant  was  held  good,  because  if  he  should  answer  the  bill,  it  would  sul>- 
ject  him  to  the  statutes  against  maintenance,  it  being  against  the  cause  of  justice 
for  a  counsellor  at  law  to  make  a  contract  for  a  jross  sum,  to  be  paid  to  him  upon 
the  event  of  a  cause.  Penriee  v.  Parker,  Rep.  Temp.  Finch,  75.  See  also  Stoiy, 
Eq.  PL  §  319.  It  will  be  prcmer  to  observe  that  the  case  last  quoted  empl<^  die 
term  **  Counsellor  at  Law."  If  this  term  be  equivalent  to  *^  barrister,**  it  is  dmicult 
to  understand  how  any  question  of  fees  could  arise  in  England  on  account  of  his 
services,  for  the  fees  of  the  barrister  are  always  the  quidJbm  honorarium,  and  can- 
not be  the  subject  of  an  action.  The  principles  of  courts  of  law  with  re^d  to 
maintenance  are  enforced  by  Equity,  which  will  not  uphold  any  transaction  in- 
volving this  ingrodient  2  Story,  Eq.  Jur.  §  1049 ;  Burke  v.  Green,  2  R  &  Beatt 
517;  Peck  v.  Peek,  9  Yerg.  301;  Stone  v.  Yea,  iac.  426;  .Orden  v.  Patterson,  5 
Johns.  Ch.  44.  There  is  not  a  little  difficulty  in  determining  with  satisfactoiy 
precision  what  is  maintenance.  It  is  said  by  blackstone  to  be  an  officious  inter- 
meddling in  a  suit,  which  no  way  belongs  to  me,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  to  prosecute  or  defend  it  4  Black.  Com. 
135 ;  1  Hawkins,  Pleas,  b.  ],  ch.  86,  §  1.  See  Harrington  v.  Long,  2  M.  &  Keen, 
592 ;  Prosser  v.  Edwarda,  1  Y.  &  C.  496.  But  a  party  may  purchase  the  whole 
interest  of  another  in  a  matter  in  litigation,  provided  he  does  not  undertake  to  pay 
9Xij  costs,  or  make  an^  advances  beyond  the  support  of  the  exclusive  interest, 
whidi  he  has  so  acquired.  2  Story,  E.  J.  §  1050.  So  a  eethd  que  irvsi  may  law. 
folly  dispose  of  his  trust  estate  notwithstaoding  his  title  is  eontesM  by  the  tras* 
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liament ;  alleging,  that  Tiemey  had  been  duly  elected  ;  and  pray- 
ing, that  he  might  be  declared  duly  elected.  The  Plaintiffs  in  com- 
pliance with  the  direction  of  the  Duke  of  Portland  caused  a  petition 
to  the  effect  aforesaid  to  be  prepared  and  presented  ;  and  continued 
to  act  as  solicitors  on  the  said  petition  during  the  whole  period, 

tee.    Neither  the  common  law  with  regard  to  maintenance  and  champarfy,  nor  the 
statute  of  32  Henry  VIII.  cb.  9,  made  in  aid  thereof,  apply  to  a  trust  estate.    Ba- 
ker V.  fVkUingy  3  Sumner,  476.    It  is  said,  however,  that  it  is  not  strictly  main- 
tenance for  a  stranger  to  advance  money  for,  or  to  agree  to  pav  the  costs  of  a  suit 
not  yet  commenced ;  for  the  offence  consists  in  such  acts  done  after  a  suit  is 
commenced.    But  Courts  of  Equi^  deem  such  acts  as  savoring  of  maintenance ; 
and,  therefote,  will  not  enforce  any  contracts  or  rights  growing  out  of  them. 
Wood  V.  Downesy  18  Ves.  125;  2  Story,  Eq.  Jur.  ^  1048,  note.    See  WolcoU  v. 
Kfoghiy  6  Mass.  418 ;  Evennden  v.  Beaumofdj  7  Mass.  76 ;  Swett  v.  Poor,  11 
Mass.  549 ;  Brinlaf  v.  fVhUingy  5  Pick.  348.    There  are  certain  peculiar  rela- 
tions in  which  maintenance  is  aJlowed ;  as  in  that  of  father  and  son ;  or  of  an  heir 
apparent ;  of  the  husband  of  an  heiress ;  of  master  and  servant,  and  the  like. 
Ibid.  §  1049.    "More  v.  Ushtr,  7  Sim,  384 ;  Thalimer  v.  Brinckerhofff  3  Cowen. 
603.    And  it  has  been  said  that  brothers  may  maintain  each  other.    11  London 
Law.  Mag.  383.    But  the  more  important  question  is,  what  degree  of  interest  in 
the  subject  in  dispute  will  be  sufficient  to  justify  maintenance.    All  persons  who 
have  any  interest,  whether  legal  or  equitable,  in  a  matter  in  dispute,  are  justified 
in  using  all  legal  means  of  enforcing  or  supporting  their  claim,  and  of  conse- 
quence may  bear  the  expenses  of  doinf  sa    A  mortgaffee,  for  mstance,  may 
expend  money  in  defence  of  the  title  to  the  property  on  which  he  has  his  mort- 
gage, even  though  no  party  to  the  suit    Ana  not  onl^  may  a  person  who  baa  a 
direct  interest  do  so,  but  he  who  has  only  a  bare  contmgency,  which  may  possibly 
never  come  in  ttu.    Ibid.    This  rule  would  seem  to  warrant  any  party  m  main* 
taining  another  in  asserting  or  defending  any  claim  in  which  he  is  ever  so  re- 
motely interested,  provided  he  be  interested  in  the  daim  iUdf,  and  not  merely 
coUaterallv  in  the  issue  of  the  suit,  as  affecting  another  claim  similarly  circumstan- 
ced.   Ibio.  384.    It  would  seem  that  those  subscriptions  or  contributions,  which 
sometimes  occur,  for  supporting  the  cause  of  another,  as  in  cases  of  persons  sued 
for  an  infringement  of  a  patent,  are  direct  acts  of  maintenance.    It  is  true  the  old 
law  lays  it  dbwn  that  it  \a  not  maintenance  to  advance  money  in  support  of  a  poor 
man ;  but  the  question  arises,  who  is  to  be  considered  a  poor  man  ?    If  the  mere 
fact  of  a  person  being  in  bad  circumstances  will  iustify  maintenance,  it  may 
nfely  be  done  in  almost  every  instance.    It  would  seem  as  if  no  one  could  be 
entitled  to  the  description,  unless  he  was  actually  a  pauper,  and  entitled  to  sue  as 
such.    See  the  article  entitled  Champaity  and  Maintenance,  11  London  Law 
Maj|r.  360-^7.    Champaity  is  so  closely  allied  to  maintenance  that  the  two 
topics  are  usually  discussed  together.    The  odiousness  of  champaity  also  is  to 
be  traced  to  the  early  law ;  though  it  has  been  recognized  by  recent  decisions. 
2  Stoxy,  Ea.  Jur.  ^  1048;   ffHRama  v.  Protheoe,  3  Y.  &  J.  129;   Thalimer  v. 
Brinekerhoffj  20  Johns.  386;  S.  C.  3  Cowen.  623;  TkursUm  v.  Ptrewal,  1  Pick. 
415:  Kmnof  v.  Brown^  3  Ridgw.  P.  C.  502;  SkmUy  v.  Jonu^  7  Bing.  369; 
ChoUhonddaf  v.  C/tnfon,  2  Jac.  &  W.  136.    A.  was  proved  to  have  been  the 
agent  of  a  number  of  proprietors,  associated  in  the  purcnase  of  a  tract  of  land,  for 
the  purpose  of  collecting  testimony  and  employing  counsel.    While  a  suit  con- 
cermnff  the  land  was  in  progress,  A.  agreed  with  the  complainant,  as  was  alleged 
in  the  bill,  to  allow  him  640  acres  for  part  of  his  compensation  for  his  services. 
Under  these  circumstances,  it  was  held  that  it  was  immaterial  whether  the  agree- 
ment was  proved  or  not,  as  an  agreement  to  pay  counsel  a  ^art  of  the  property  to 
bo  recovered,  made  pending  the  litigation,  was  void.    Btrmn  v.  M^Lant^  1  Hoff. 
421.    Nor  is  it  legal  for  a  Plaintiff's  attorney  to  stipulate  to  receive  a  large  sum, 
as  one  hundred  guineas,  besides  taxed  costs,  in  case  he  should  recover,  and  no 
costs  in  case  his  client  should  fail.     Gwf  v.  Got^r,  2  Marsh.  273.  And,  according 
to  the  English  cases,  any  stipnli^on  out  of  the  usual  course  of  fair  remunenUiop, 
,;«r  even  an  apparent  gift  by  a  client  to  an  altmney  pending  a  suit,  is  illegal  and 
void ;  or  at  l^wt,  may  in  genera]  be  set  aside  in  a  Court  of  £qm^.    SCUttyy 


494*  WALLIS  «•  THE   DUKE   OF    PORTLAND.  [1797* 

which  the  same  was  depending ;  and  advanced  very  considerable 
sums  on  account,  amounting  in  the  whole  to  3407/.  lU.  6d.  The 
petition  being  determined  on  or  about  the  4th  of  April,  1789,  the 
Plaintiffs  delivered  their  bill  of  costs  to  a  gentleman,  who 
[*495]  then  acted  as  the  confidential  friend  *of  the  Duke  ;  and 
not  having  received  the  amount  they  repeatedly  applied 
to  the  Duke  and  to  Tiemey  for  the  same. 

The  bill  then  stated  several  pretences  of  the  Defendant  the  Duke 
of  Portland,  that  he  was  not  indebted  to  the  Plaintiffs ;  and  never 
instructed  them  to  act  as  his  solicitors,  and  to  present  such  petition ; 
or  to  expect,  that  the  expense,  which  might  be  incurred  in  present- 
ing and  proceeding  upon  it,  should  be  defrayed  by  him  ;  and  that  he 
repeatedly,  after  the  petition  was  presented,  declared  to  the  Plain- 
tiffs, that  he  did  not  consider  himself  liable  ;  and  in  particular,  that 
a  gentleman,  then  his  confidential  friend,  by  letter  communicated  to 
the  Plaintiffs,  that  the  Duke  did  not  consider  himself  liable  to  any 
demand  in  respect  of  such  petition,  and  apprised  the  Plaintiffs,  that 
if  they  proceeded  thereon,  they  must  not  look  to  him  for  payment 
of  the  charges,  which  might  be  thereby  incurred ;  and  that  the 
Plaintiffs  being  so  apprised  did  proceed  thereon  upon  the  credit  of 
Tierney.  In  answer  to  these  pretences  the  Plaintiffs  made  the  fol- 
lowing charges. 

About  the  beginning  of  February,  1789,  they  were  informed  by 
Tiemey,  that  he  had  just  seen  the  Duke  of  Portland,  and  that  he 

General  Practice,  S8 ;  Popham  v.  Brooke^  5  Russell  8 ;  MtnUeaquieu  v.  Seau^ 
18  Ves.  302;  Wood  v.  Doumes,  lb.  120;  mright  v.  Proud,  13  Ves.  18a  It  is  do- 
torious,  tiiat  in  many  parts  of  Uie  United  States,  agreements  similar  in  principle 
to  the  several  la^  mentioned,  are  entered  into  between  counsel  and  clients,  with- 
out being  reffarded  as  void  or  penal  in  their  character.  It  has  been  said  that  the 
old  cases  wiOi  regard  to  maintenance  go  farther  than  would  be  now  sustained  by 
a  Court  of  Equity.  Baker  v.  WkUing,  3  Sumner,  476 ;  but  see  Swdt  v.  Poor^  11 
Mass.  554.  And  it  may  be  doubted  whether  the  rigor  of  the  ancient  law  on  the 
subject  has  not  ceased  to  exercise  a  salutary  influence.  If  by  the  usage  of  socie- 
ty it  has  fallen  into  desuetude,  it  ought  to  be  abolished.  Forestalling,  reffrating 
and  engrossLDg  are  described  as  offences,  at  the  coomion  law,  not  unlike  in 
their  character,  champarty  and  maintenance ;  but  the  success  of  every  merchant 
is  achieved  by  the  constant  commission  of  these  offences.  Engrossing  is  des- 
cribed as  the  ^tting  into  one's  possession,  or  buying  up,  large  quantities  <^  com, 
or  other  dead  victuals,  with  intent  to  sell  them  again.  Long,  Sales,  101, 102;  3 
Inst  195:  JRom  v.  Mawiard,  Cra  Car.  231;  4  Black.  Com.  158;  Bex  v.  Wadding- 
ton,  2  East,  142, 167. 

This  subject  has  occupied  the  attention  of  the  able  Conunissioners  in  England, 
embracing  Thomas  Starkie,  Henry  Bellenden  Ker,  William  Wightman,  Andrew 
Amos,  and  David  Jardine,  to  whom  has  been  referred  the  important  duty  of 
digesting  the  criminal  laws.  Of  maintenance  the  Commissioners  observe,  there 
is  nothing  immoral  in  the  act  itself,  nor  does  it  constitute  any  violation  of  any 
public  or  private  right  Champarty  is  said  to  stand  much  on  the  same  principles 
with  maintenance,  of  which,  indeed,  it  is  but  a  particular  species.  After  a  care- 
ful inquiry  into  the  nature  of  these  two  offences  they  conclude  by  submitting  that 
«( these  offences  are  of  too  doubtful  policy  to  render  their  continuance  advisable," 
and  on  this  account  decline  to  make  any  detailed  digest  of  the  law  on  the  sub- 
ject See  5th  Report  of  the  Commissioners  on  Criminal  Law,  34-39;  also  7th 
Report,  171.  In  toe  7th  Report,  they  also  recommend  the  repeal  dT  the  law 
affunst  forestalling,  engrossing,  and  regrating.  See  7th  Report  of  the  Com.  on 
(Sim.  Law,  68. 
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was  directed  by  the  Duke  to  instruct  the  Plaintiff  Troward  to  pre- 
sent the  said  petition,  and  to  prosecute  the  same ;  and  that  the 
Plaintiffs  believing  the  said  direction  to  have  been  received  by  Tier- 
ney  from  the  Duke  did  present  and  proceed  on  such  petition  on  the 
credit  of  the  Duke  in  consequence  of  such  direction.  The  only  in- 
timation, they  ever  received,  of  the  Duke's  not  considering  himself 
liable  was  by  a  letter,  dated  the  l^th  of  March,  1789,  from  a  friend 
of  the  Duke  of  Portland  to  the  Plaintiff  Troward  (set  forth  in  the 
bill)  which  after  suggesting,  that  it  was  material  to  have  a  consulta- 
tion on  the  state  of  Colchester  with  the  Duke,  Mr.  Tierney,  the 
Plaintiff  Troward  and  some  other  persons,  and  stating  some  circum- 
stances, which  then  prevented  it,  concluded  thus : — "  Your  very 
handsome  offer  to  me  in  your  letter,  of  the  3d  instant,  is  most  prop- 
erly considered :  but  I  am  desired  to  say,  that  it  is  impossible  to 
think  of  putting  you  to  the  inconvenience,  which  accepting  it  would 
be  attended  with  to  you.  As  things  now  stand,  it  is  material,  that 
we  should  turn  our  attention  to  the  expense  incurred,  to 
that  which  is  likely  to  be  incurred,  and  to  *the  probable  judg-  [*  496] 
ment  of  the  committee  in  the  end.  It  seems  to  me,  that  the 
sum,  which  I  mentioned  to  you  and  Mr.  Tierney  to  be  brought  in  aid 
of  the  expense  of  the  petition,  must  be  exhausted  ;  and  that  it  would 
be  unfair  to  him  not  to  suggest  this  to  his  consideration.  You  and 
he  are  better  able  to  judge  of  every  circumstance  than  any  body 
else ;  and  as  my  object  in  obtaining  a  consultation  on  the  case  has 
been  frustrated,  I  hope  you  will  be  prepared  to  have  it  considered 
as  soon  as  possible ;  in  order  that  no  measure  may  be  pursued, 
which  can  tend  to  produce  any  difficulty  about  the  expense,  or  to 
lead  to  more  than  Mr.  Tierney  may  think  convenient  for  him  to  bear." 
The  Plaintiff  Troward  being  much  surprised  and  alarmed  at  the 
conclusion  of  the  said  letter  showed  it  to  the  Defendant  Tierney  ; 
who  expressly  declared,  that  he  did  not  consider  himself  liable  to  the 
costs  of  the  petition ;  and  that  he  was  as  aforesaid  authorized  and 
directed  by  the  Duke  to  instruct  the  Plaintiffs  to  present  and  proceed 
upon  it.  The  Plaintiff  Troward  answered  the  said  letter ;  stating, 
that  he  had  shown  it  to  Tierney ;  and  that  it  had  a  good  deal 
alarmed  him  ;  as  he  said,  he  never  intended  making  any  addition  to 
the  expense  already  incurred  by  him  :  and  that  it  was  understood, 
that  he  was  not  to  be  at  any  expense  respecting  the  petition,  and  re- 
minded the  Plaintiff,  that  he  had  so  informed  him  in  the  beginning 
of  the  business  ;  and  the  Plaintiff  farther  stated,  that  he  conceived 
the  expense  incurred  at  that  time  to  be  not  less  than  1300/.  The 
Plaintiffs  not  receiving  any  reply  proceeded  upon  the  petition  ;  con- 
cluding, that  if  the  Duke  had  intended  to  withdraw  his  liability  to 
the  costs,  he  would  in  consequence  of  the  Plaintiff's  letter  have  de- 
clared such  intention.  The  expense  then  incurred  did  not  exceed 
1500/.  and  the  Plaintiffs  were  entitled  to  be  repaid  that  sum  by  the 
Duke,  though  he  had  thought  proper  to  withdraw  himself  from 
future  liability.  The  Plaintiffs  never  received  any  sum  on  account 
of  their  demand  except  1000/.  which  they  received  from  Tierney; 
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and  which  they  have  heard  and  believe  he  received  from  the  Duke. 
The  Plaintiffs  repeatedly  applied  to  the  Duke  for  payment ;  and  he 
has  not  complied  with  their  request  of  payment ;  though  he  has  in 
conversation  admitted  the  justice  of  the  same  ;  and  on  or  about  the 
27th  of  June,  1789,  the  Duke  in  a  letter  to  Tierney  says,  be  has 
just  heard,  that  some  doubts  remain  in  the  Plaintiff's  mind  respect- 
ing Colchester,  and  desires  Tierney  to  refer  him  to  the 
[*497]  letter,  •which  Mr.  A.  wrote  him  with  the  privity  and 
concurrence  of  the  Duke,  or  to  appoint  a  meeting ;  that 
no  misunderstanding  may  remain  respecting  that  business.  The 
Duke  considered  himself  liable  to  the  whole  or  part  of  the  expense ; 
and  has  admitted  the  same  within  the  last  six  years ;  but  has  re- 
quested the  Plaintiffs  not  to  prosecute  their  demand,  but  to  wait 
some  time  longer. 

The  bill  then  stating,  that  without»a  discovery  the  Plaintiffs  can- 
not make  their  demand  available  at  law,  prayed  a  discovery  with  ref- 
erence to  the  facts  charged ;  and  whether  in  the  communications 
between  them  and  the  Duke  the  latter  did  not  subsequent  to  the 
15th  of  March,  1789,  refuse  to  permit  the  Plaintiff  Troward  to  give 
his  time  and  attendance  without  charge  ;  as  he  could  not  think  of 
accepting  such  offer ;  and  whether  he  did  not  consider  such  of- 
fer as  amounting  to  an  offer  to  proceed  without  any  person  being 
responsible  ;  and  whether  by  declining  it  he  did  not  consider,  that 
he  entitled  the  Plaintiffs  to  charge  some  persons,  and  whom,  for  the 
personal  attendance  and  diligence  of  the  solicitor. 

Both  Defendants  demurred  generally. 

Attorney  General  [Sir  John  Scott]  Mr.  Mansfield^  and  Mr.  Pemr 
berton,  for  the  Defendant,  the  Duke  of  Portland.  A  person  stand- 
ing in  the  situation  of  this  Defendant  would  not  act  the  part,  the 
public  has  a- right  to  expect,  if  from  his  feelings,  and  beoiuse  he 
could  deny  the  truth  of  every  syllable  of  this  bill,  he  should  do 
any  thing  to  destroy  that  protection  by  demurrer,  which  upon  grounds 
of  public  policy  is  held  out  to  the  whole  country.  1st.  Nothing  is 
stated  calling  upon  the  Duke  for  an  answer :  2dly.  The  transac- 
tions are  of  such  a  sort,  that  this  Court  will  not  endure  them  to  be 
stated.  This  Court  would  never  endure  even  in  the  ordinary  case 
of  real  or  personal  property  a  bill  stating  upon  the  face  of  it  a  case 
of  gross  maintenance ;  a  maintenance  of  such  a  nature,  that  a  Court 
of  justice  cannot  interpose  to  give  any  protection  to  the  efforts  of 
any  persons  stating  themselves  to  be  concerned  in  it.  It  is  against 
a  standing  order  of  the  House  of  Commons.  Can  a  discovery  be  en- 
forced to  help  them  to  the  expense  of  enabling  a  Peer  to  introduce 
a  man  into  the  House  of  Commons,  who  would  not  undertake  it  for 
himself?  There  are  two  or  three  acts  of  Parliament,  the  last  the  28th 
Geo.  III.  c.  52,  s.  1,  requiring,  that  every  petition  shall  be 
[*498]  signed  by  the  person  presenting  it.  *  There  is  no  writing 
by  the  Duke ;  therefore  according  to  the  Statute  of  Frauds 
he  cannot  be  charged.  The  Plaintiffs  have  not  stated,  that  they 
have  brought  or  mean  to  bring  an  action,  or  want  testimony  for  it, 
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because,  if  it  could  be  tried,  it  is  clear,  Tierney  is  a  competent  wit- 
ness to  prove  the  whole  of  it ;  which  must  be  the  ground  of  his  de- 
murrer. In  Walsh  v.  The  Executors  of  Lord  Clivt,  the  bill  was 
brought  by  the  candidate  himself  for  the  expenses  of  the  Worcester 
election  upon  Lord  Clive's  undertaking  to  pay  :  Lord  Thurlow  treat- 
ed the  cause  with  indignation. 

Solicitor  General^  [Sir  John  Mitford],  Mr.  Piggotty  and  Mr.  Fon- 
blanqw,  for  the  Plaintiffs.  This  is  not  within  any  of  the  acts  imposing 
punishment  on  maintenance.  It  is  determined,  that  suits  in  the  Eccle- 
siastical Court  are  not  within  any  of  those  acts.  They  are  confined  to 
suits  in  the  Courts  of  Common  Law,  except  the  Act  32  Hen.  V III.  c.  9, 
which  extends  to  the  Star  Chamber,  the  Court  of  Requests  and  this 
Court :  TisdaU  v.  Bedington,  Cro.  Eliz.  594.  Hawkins  certainly 
supposes,  that  the  law  does  not  include  in  the  crime  of  maintenance 
any  suit  except  in  the  Courts  of  Common  Law  and  the  extension  by 
the  Statute  of  Hen.  VIII. ;  which  is  confined  to  suits  respecting 
lands.  This  respects,  not  the  election,  but  the  petition ;  and  there- 
fore is  not  within  the  resolutions  of  the  House  of  Commons.  These 
petitions  are  of  recent  origin,  founded  upon  an  act  of  Parliament 
referable  to  such  subjects  and  very  pecuUiar. 

Lord  Chancellor  [Loughborough].  Without  inquiring  into 
the  quality  of  the  act,  I  wish  you  to  state,  what  could  be  the 
consideration  in  law,  that  would  support  the  promise.  You  must 
state,  that  the  Defendant  in  consideration,  that  the  Plaintiffs  would 
present  and  carry  on  a  petition  for  Tierney,  promised  to  pay  the 
expense.  Put  this  case :  a  subscription  to  carry  on  a  petition  to 
the  House :  I  confess,  I  always  thought,  there  was  something  of 
crime  in  it :  but  be  that  as  it  may,  if  the  subscription  was  in  writing, 
would  an  action  lie  for  the  money  subscribed  ?  Upon  the  Statute 
of  Frauds  a  collateral  promise  to  answer  for  the  debt  of  another 
distinctly  supposes,  that  there  is  a  debt.  The  debt  must  be  first 
raised,  before  you  talk  of  a  collateral  promise. 

For  the  Plaintiffs.  Immateriality  is  no  objection  to  the  discovery. 
Bishop  of  London  v.  Fyiche,  1  Bro.  C.  C.  96.  Hindman  v.  Taylor , 
2  Bro.  C.  C*  "^^  As  to  the  objection  from  the  Statute  of  Frauds, 
that  would  be  an  objection  at  law,  but  not  in  this  stage. 
*  It  might  be  for  a  debt  to  be  contracted;  for  instance,  [*499] 
goods  to  be  delivered.  Both  interfering  in  the  original 
transaction,  it  is  too  doubtful  to  bring  it  within  the  Statute.  The 
whole  proceeding  moves  from  an  alleged  contract  with  the  Duke. 
It  was  the  opinion  of  Lord  Thurlow,  that  the  only  effect  of  the 
Statute  of  Frauds  against  a  bill  for  discovery  of  an  agreement  was, 
that  if  the  agreement  was  denied,  it  prevented  the  party  from  resort- 
ing to  evidence  (I).  Tierney  cannot  be  examined  as  a  witness 
except  upon  a  release. 

(1)  The  Lord  Chancellor  observed,  that  he  did  not  quite  assent  to  that  It  is 
not  clear,  that  Lord  Thurlow's  final  opinion  was,  as  it  is  here  stated.  In  WhiU 
ckwdi  V.  Bevisj  2  Bro.  C.  C.  559,  the  plea  was  after  great  discussion  finally 
allowed.  In  the  note,  ante,  page  38,  the  principal  cases  upon  this  subject  are 
collected ;  and  an  attempt  is  made  to  distinguish  the  points  arising  on  the  Statute. 
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Repfy.  The  Statutes  with  regard  to  maintenance  have  nothing  to 
do  with  this :  The  question  is,  whether  this  transaction  has  not  so 
much  of  what  arises  from  maintenance  in  its  nature  as  to  make  it 
unfit  for  this  Court  to  entertain  the  bill  upon  grounds  of  public 
policy.  No  one  person  interested  in  the  election  is  stated  to  com- 
plain of  it.  It  was  a  rash  conclusion,  that  if  the  Duke  meant  to 
withdraw  his  liability,  a  reply  would  have  been  sent  to  the  Plaintiff's 
letter.  That  the  10002.  paid  on  account  was  received  by  Tiemey 
from  the  Duke  is  not  made  the  subject  of  a  direct  averment.  If 
this  was  a  case,  upon  which  an  action  could  be  maintained,  Tiemey 
is  a  good  witness ;  because  the  Plaintiffs  state  upon  the  record,  that 
they  never  gave  credit  to  him ;  and  then  the  allegation,  that  they 
cannot  make  their  demand  available  at  law,  is  not  enough.  I  deny, 
that  this  Court  does  sit  to  give  a  discovery,  that  is  immaterial.  In 
T%e  Bishop  of  London  y.  Fytche  Lord  Thurlow  proceeded  upon  the 
idea,  that  the  bond  was  perfectly  legal ;  if  not,  it  is  anomalous.  In 
Oliver  V.  Haywood  and  The  Mayor  of  London  v.  AinsUy^  1  Anstr. 
82,  158,  and  Setby  v.  Crew^  2  Anstr.  504,  immateriality  was  held  a 
ground  of  demurrer:  and  it  is  so  considered  in  Mitf.  PI.  154.  A 
demurrer  lies,  where  the  discovery  may  subject  the  Defendant  to 
pains  or  penalties,  or,  as  the  Solicitor  General  very  well  puts  it, 
Mitf.  PI.  157,  to  punishment  of  any  kind.  In  Harrison  v.  Selwin 
the  ground  of  the  demurrer  was,  that  the  discovery  would  forfeit 

the  Defendant's  seat  in  Parliament.  Lord  Hardwicke  had 
[*500]     no  difficulty  in   taking  *  notice  of  the  powers  of  that 

House,  which  exists  by  the  law  of  the  land.  Though  a 
matter  cannot  be  brought  within  the  express  ground  of  an  act  of 
Parliament,  analogy  is  a  sufficient  objection  here.  Marriage-brocage 
bonds,  &c.  are  not  void  upon  acts  of  Parliament ;  nor  were  they 
till  very  lately  considered  as  bad  at  law :  Collins  v.  Blantem^  2  Wils. 
341,  and  another  case  before  Lord  Mansfield  are  the  first  cases,  in 
which  such  bonds  were  held  bad  at  law.  In  Harrington  v.  Du 
Chattel,  1  Bro.  C.  C.  124,  Lord  Thurlow  decided  upon  grounds  of 
public  policy  against  a  bond  for  the  purchase  of  an  office ;  tiiough 
not  within  the  Statute  5  &  6  Ed.  VI.  So  agreements  to  put  an 
end  to  prosecutions  for  felony  or  even  fraud  are  treated  the  same 
way  upon  the  same  ground.  In  Johnson  v.  Ogilby,  3  P.  Wms.  279, 
the  Reporter  attempts  a  distinction  between  fraud  and  felony :  but 
the  bill  was  dismissed. 

Lord  Chancellor  [Loughborough].  It  is  not  from  any  doubt 
I  entertain,  but  in  order  that  I  may  give  my  opinion  more  correctly, 
that  I  wish  to  defer  it.  The  point  happens  not  to  be  entirely  new 
to  me  ;  for  some  years  ago  there  was  a  case  in  the  Court  of  Com- 
mon Pleas,  that  led  me  to  the  topics  of  argument  in  this  case.  It 
was  an  action  brought  by  Mr.  Shaw  for  the  expenses  of  the  petition 
against  Sir  Thomas  Beavor  for  Norwich.  The  Defence  was,  and  the 
fact  was  true,  that  certain  persons,  probably  electors,  had  put  the 
Defendant  upon  petitioning,  upon  an  undertaking,  that  they  would 
pay  all  the  expenses,  and  he  had  nothing  to  do  but  to  give  his  at- 
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tendance  ;  that  they  letained  Shaw  and  Counsel.  The  agent  was 
not  the  Defendant's  agent,  and  was  never  employed  by  him  upon  an 
election  or  any  other  business.  AH  was  communicated  to  Shaw  from 
time  to  time  and  at  tlie  beginning.  Sergeant  Adair  was  Counsel  for 
the  Defendant.  Upon  my  direction  to  the  jury,  not  doubting  the 
evidence,  they  found  a  verdict  for  the  Plaintiff.  My  direction  was 
founded  upon  this  ;  that  the  party  petitioning  and  attending  the  pe- 
tition could  not  by  setting  up  the  engagement  of  any  other  person 
deUver  himself  from  the  expenses  of  his  own  suit.  In  that  case  this 
circumstance  occurred  ;  that  so  many  as  were  electors  might  have  a 
sort  of  interest  in  their  representative.  That  led  me  to  consider,  in 
case  an  action  had  been  brought  against  them,  how  far  it  would  be 
maintained.  No  application  was  made  to  the  Court  to  set  aside  the 
verdict.  At  that  time  from  the  value  and  the  novelty  of 
the  case  I  looked  a  *  good  deal  into  it ;  in  what  cases  it  fell  [*  501] 
directly  within  the  legal  description  of  maintenance ;  in 
what  it  was  against  the  policy  of  the  law  to  permit  such  suits  against 
persons,  not  the  immediate  parties.  When  this  cause  was  first  open- 
ed to  me,  I  had  the  grounds  of  that  opinion  before  me. 

All  the  law  books  state  the  offence  of  maintenance  to  be,  not  up- 
on the  Statutes,  but  it  is  repeatedly  said  to  be  malum  in  se ;  and 
those  acts,  that  are  acts  of  maintenance  in  a  suit  not  subject  to  par- 
ticular [vovisions  of  the  Statutes,  are  punishable  by  indictment  at 
the  King's  suit.    I  do  not  mean  to  go  farther  into  the  case  now. 

Aug.  1th.  Lord  Chancellor*  It  is  not  from  any  doubt,  that  I 
postponed  giving  my  opinion  ;  but  from  having  mislaid  the  note,  I 
made  very  recently  after  the  argument.  The  bill  is  only  for  a  dis- 
covery without  any  prayer  of  relief.  It  is  a  proposition  oi  no  doubt, 
that  a  Court  of  Equity  has  no  authority  to  compel  a  party  to  answer 
interrogatories.  The  subpoma,  that  issues  in  this  Court,  must  be 
grounded  upon  some  equity  stated  upon  the  bill ;  upon  wh^ch  the 
Court  can  aid  the  suit  of  the  Plaintiff  by  relieving  him  from  some 
defect  of  the  mode  of  trial  at  common  law,  of  which  the  other  party 
ought  not  in  conscience  to  avail  himself,  but  which  the  forms  of  law 
would  allow.  A  bill  of  discovery  brought  for  no  specific  purpose 
would  at  best  be  impertinent;  probably  very  mischievous.  To  such 
a  bill  a  demurrer  is  the  proper  answer.  The  demurrer  grounds  it- 
self npon  one  of  two  grounds  ;  either  that  no  case  is  made,  that  calls 
for  any  answer ;  or  that  upon  such  case,  as  is  set  forth,  the  Defend- 
ant is  not  bound  to  discover  any  circumstances  stated ;  because  they 
may  tend  to  involve  him  in  penal  consequences  of  the  supposed 
transactions.  The  present  bill,  I  am  extremely  glad  to  observe,  is 
very  fairly  drawn  ;  for  it  states  without  reserve  the  instructions  laid 
before  the  pleader.  I  take  notice  of  it ;  because  it  is  extremely 
proper,  and  part  of  the  office  of  the  pleader,  fully  and  fairly  without 
any  gloss  to  state  such  instructions,  as  are  given  him.  It  is  no  part 
of  the  duty  or  business  of  the  pleader  to  make  a  case  ;  but  only  to 
state  it.  In  the  old  books  it  is  stated  to  be  commendable  in  the 
pleader  to  say,  '<  Non  sum  veraciter  informatua ;  ideo  nihil  dicii.^^ 
VOL.  HI.  32 


501  WAhLlS  «•  THE   DUKE   OP   PORTLAND.  [1797. 

There  are  many  pamages  in  Hawkins,  where  it  is  very  ably  discussed, 

how  fiir  it  fiills  within  maintenance  to  state  a  case  with 
[*  502]     more  advantage  than  *  belongs  to  it.     That  is  certainly  not 

the  case  of  the  present  bill.  It  is  quite  obvious,  that  i(  all 
the  facts  stated  in  the  bill  were  set  forth  in  an  action,  the  Plaintiff 
would  be  inevitably  nonsuited.  Though  that  may  be  in  itself  a  good 
cause  of  demurrer,  there  is  a  stronger  ground  ;  for  if  the  discovery 
could  be  material  for  any  purpose,  and  aid  the  Plaintiff  in  bringing 
forth  that  case  in  an  action,  which  is  stated  in  his  bill,  it  is  such  a 
case  as  a  Court  of  Conscience  would  not  permit  to  be  made,  or  give 
any  aid  in  bringing  it  forward. 

The  case  disclosed  is  of  this  nature  ;  an  undertaking  supposed  be- 
tween the  Plaintiff  and  the  Defendant,  that  the  latter  would  contrib- 
ute to  the  expense  of  a  petition  against  the  return  of  a  member  q{ 
Parliament  in  the  whole  or  a  given  extent.  That  is  an  engagement 
between  two  parties  to  the  injury  and  oppression  of  a  third :  in  short, 
it  is  maintenance ;  for  maintenance  is  not  confined  to  supporting 
suits  at  common  law  (1).  In  the  first  book  you  open  upon  the  sub- 
ject (one  naturally  looks  into  Hawkins)  it  is  stated  to  be  either  in  pais 
or  by  prosecuting  suits.  Maintenance  in  paii  is  punishable  by  in- 
dictment. Maintenance  by  prosecuting  suits,  without  distinguishing 
what  suits,  is  punishable  by  an  action  by  the  party  grieved  also ;  and 
that  is  an  action  at  common  law.  Statutes  prohibiting  particular 
species  of  maintenance  add  penalties  ;  but  it  is  laid  down  as  a  fun- 
damental authority,  that  maintenance  is  not  mahun  prohibiiumy  but 
mahim  in  se :  that  parties  shall  not  by  their  countenance  aid  the 
prosecution  of  suits  of  any  kind ;  which  every  person  must  bring 
upon  his  own  bottom  and  at  l^is  own  expense.  There  is  no  case  in 
contradiction  to  this.  The  case  cited  from  Cro.  Eliz.  proves  noth- 
ing. It  was  supposed  to  prove,  that  maintenance  was  not  applica- 
ble to  Courts  Christian.  It  is  nothing  like  that.  After  declaration 
it  was  moved  in  Court,  that  the  action  would  not  lie.  What  does 
the  Court  do  ?  They  put  the  party  to  plead  or  demur.  What  the 
Court  would  have  done  upon  that  is  not  stated.  The  ground  of  the 
objection  was,  that  the  action  was  misconceived,  being  upon  the 
Statute  1  Rich.  II.  which  gives  no  action.  That  Statute  only  con- 
tains particular  penalties.  An  action  would  lie  at  common  law.  I 
can  have  no  doubt  upon  that  An  action  for  a  malicious  suit  in  the 
Ecclesiastical  Court  is  commonly  and  frequently  maintained.  In 
the  several  cases  to  be  found  in  Anstruther  (there  are  three  of  them) 
the  Court  has  always  gone  upon  the  idea,  that  it  is  impossible  to 
sustain  a  bill  for  discovery,  the  effect  of  which  would  be  to  bring 

out  a  case  of  maintenance.  The  manner  in  which  it  is 
[*  503]     considered  .*at  law,  is  strongly  illustrated  'mPiersanv. 

Hughes,  1  Freem.  71,  81,  which  was  an  action  of  debt 
upon  bond  for  money  expended  and  to  be  expended  in  the  prosecu- 
tion of  that  suit.  Upon  the  first  argument  it  was  held  maintenance ; 
that  giving  the  bond  was  as  great  an  evil  as  laying  out  money. 

(1)  PoH,  Stevmi  v.  Bagwell,  vol.  xv.  139;  fFood  v.  Dowms,  xviii.  180. 


1797*]         WALLIS  V.  THE  DUKE  OV  POBTLAND.  603 

Maynard  as  Ameus  CuruB  stated,  that  to  speak  to  a  counsel  or  an 
attorney  to  encourage  the  suit,  wherein  he  had  no  interest,  had  been 
adjudged  maintenance.  Upon  the  second  day  the  aigument  took 
this  turn ;  that  as  only  a  bond  was  given,  no  maintenance  was  in 
fikct  committed,  upon  the  common  maxim  ^<  nan  officii  conatua  nisi 
sequatur  effeetus"  The  answer  of  Vau^ian  was,  that  a  bond  given 
to  maintain  or  kill  will  be  void,  though  the  act  never  ensue.  At- 
kyns.  Justice,  was  of  opinion,  that  a  bond  given,  while  the  suit  was 
depending,  for  what  was  already  expended,  was  maintenance  ;  be- 
cause an  encouragement  to  go  on  with  the  suit.  The  result  of  the 
cause  is  immaterial  to  the  argument ;  because  the  Court  was  of  opin- 
ion, and  very  properly,  that  the  Defendant  was  mistaken  in  demur- 
ring, and  ought  to  have  pleaded ;  for  there  is  a  justifiable  mainten- 
ance, arising  from  the  privity  of  the  parties  in  estate,  or  from  their 
connection,  as  master  and  servant  Therefore  there  was  a  possible 
case,  in  which  that  bond  might  have  been  available  at  law ;  and  that 
ought  to  have  been  negatived  by  plea. 

I  do  not  go  into  the  argument,  which  was  very  properly  uiged  in 
support  of  the  demurrer,  upon  considerations  of  public  policy :  be- 
cause I  am  of  opinion  upon  the  whole  of  the  case,  that  it  is  directly 
stating  a  transaction  of  maintenance ;  praying  a  discovery  of  ,that, 
which,  if  the  discovery  was  made,  would  faU  within  that  specific 
reprobated  ofience  stated  by  the  common  law ;  that  if  the  discovery 
was  made,  it  would  be  mabm  in  se ;  therefore  I  am  of  opinion,  it  is 
not  fit  for  a  Court  of  Equity  to  permit  this  suit  to  proceed  any  fetr- 
ther.    Allow  the  demurrers  with  costs  (1). 

1.  Whsnstsk  the  eflfoct  of  a  bUl  for  discoveiy  would  be  to  establish  a  case  of 
maintenance,  or  iUegal  combination,  or  conspiracy,  a  demuner  will  be  allowed; 
Oliver  y.  Hwufood^l  Anstr.  82;  Mmtor  {/London  v.  Mndy^  1  Anstr.  158; 
Cbtmvw  V.  SlmUi,  13  Ves.  542;  Ckandgt  t.  Hoart,  14  Ves.  65;  and  that  the 
ofibnce  of  maintenance  is  not  confined  to  suits  in  Courts  of  common  law,  was 
again  lecof^oized  in  SUotm  v.  BagweUf  15  Ves.  156^  the  note  to  which  case  see, 
MsL  The  principal  case  was  a&rmed,  upon  appeal,  in  Dom.  Proc.;  see  8 
Brown's  P.  C.  161,  (TomL  edit) 

2.  When  a  number  of  persons  have  a  common  interest  in  the  same  thin^  \y  the 
same  title,  it  cannot  be  called  mainiaumce  in  them  to  unite  in  a  defence  of  that 
interest ;  but  the  agreement  to  this  effect  must  not  be  extended  to  anv  objects  in 
which  they  are  not  joinUy  interested.    StoM  v.  Tea^  Jacob's  Rep.  434. 

(1)  Upon  appeal  to  the  House  of  Lords  the  order,  idlowinff  the  demurrers, 
was  affirmed  with  90(X.  costs,  without  hearing  the  Counsel  for  tiie  Respondents, 
5th  April,  179a 
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[1797,  August  8.— Ante,  23a] 

ExcEPnoir,  tliat  the  persons  entitled  to  the  purchase-money,  suhject  to  tfie  charges, 
were  not  parties  to  the  conveyuice,  ovmuled.  (a) 

This  case  ^reported  antey  233)  came  on  again  upon  ezoepticxis  to 
the  report  of  Mr.  Smith  approving  the  draft  of  the  conveyance  pro- 
duced by  the  Plaintiffs* 

The  question  discussed  oa  the  former  occasion  was  again  raised 
upon  the  following  exceptions : 

1st  Exception. — ^That  in  the  draft  of  the  conveyance  the  follow- 
ing persons  were  not  named  as  parties  thereto,  namely,  Lady  Maiy 
Eyre,  widow  of  the  testator ;  James  Eyre,  Charles  Eyre,  and  Arthur 
Onslow  and  Mary,  his  wife,  late  Mary  Eyre. 

5th  Exception. — ^That  the  Master  has  not  in  the  said  draft  ins^ted 
the  usual  covenants  for  the  title  from  Lady  Mary  Eyre,  James  Eyre, 
Charles  Eyre,  and  Arthur  Onslow  and -Mary,  his  wife;  as  fiur  as 
they  are  respectively  benefited  under  the  will  of  the  testator. 

6th  Exception. — ^That  the  Master  has  not  certified,  that  he  baa 
allowed  the  draft  of  the  conveyance  left  with  him,  upon  the  part  of 
the  Defendants,  approved  by  Mr.  M'Namara,  Mr.  ShadweU,  and 
Mr.  Cruise. 

Mr.  Chrakam  and  Mr.  SuUtoUy  for  the  Exceptions.  All  the  coo- 
veyancers  named  in  the  sixth  exception  think  it  reasonable  and  prop- 
er for  the  trustees  to  require,  that  these  persons  should  covenant  to 
the  extent  of  the  interests,  they  take  ;  and  they  say,  it  is  usual  in  all 
cases  to  execute  a  covenant  for  a  good  title  at  least  from  the  first 
purchasing  ancestor ;  for  he  has  the  covenant  of  the  person,  frcxn 
whom  he  purchased ;  and  hands  over  the  deeds  to  the  vendee ;  who 
then  has  the  title,  the  vendor  had.  Therefore  in  this  case  it  ought 
to  be  notwithstanding  any  act  done  by  Thomas  Eyre  or  any  of  his 
ancestors.  Lloyd  v.  Griffiths,  3  Atk.  264,  is  a  precise  authority  for 
such  a  covenant  as  against  the  acts  of  Thomas  Eyre.  Fearne's  Post- 
humous Works,  110,  118.  As  to  the  objection  from  creditors,  an- 
nuitants and  persons  unborn,  it  is  no  answer,  that  because  we  cannot 
reach  the  extent  of  our  equity,  we  cannot  stir  a  step.  A  covenant 
is  never  required  from  simple-contract  creditors.  So  where 
[*505]  the  *  Crown  enters  into  a  contract,  the  purchaser  knows 
he  cannot  have  it ;  and  that  may  be  considered  in  the 
purchase-money.  We  only  require  a  covenant  in  respect  of  their 
own  interest.  Mr.  Booth  following  Lord  Hardwicke  thought,  the 
covenant  ought  to  reach  up  to  the  first  purchaser ;  and  if  he  refiised 
to  hand  over  the  title-deeds,  he  ought  to  covenant  against  all  the 
world.  A  general  warranty  is  not  required,  but  a  very  limited  cov- 
enant ;  and  the  damages  can  never  go  farther  than  the  benefit,  they 
derive  under  the  will. 

(a)  See  1  Maddock  Ch.  605. 
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The  Counsel  for  the  Plamtiffs  were  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  No  one  can  have  more  res* 
pect,  than  I  have,  for  the  gentlemen  whose  names  are  now  mention- 
ed. When  I  over-ruled  the  exception,  I  certainly  could  not  make 
any  order  to  preclude  the  same  objection  from  being  made  to  the 
conveyance.  It  was  not  impr<^rly  an  exception  to  the  title ;  be- 
cause they  had  not  made  these  parties,  parties  to  the  suit ;  therefore 
it  was  strictly  proper  to  state,  that  there  were  no  parties  to  the  cause 
to  be  bound  by  the  decree  to  make  up  any  defect :  but  it  often  hap- 
pens, that  parties,  who  are  not  parties  to  the  suit,  are  got  to  join, 
before  the  conveyance  is  prepared.  I  do  not  blame  the  parties  for 
repeating  the  objection  by  making  it  an  objection  to  the  conveyance ; 
for  it  more  formally  marks  the  opinion  I  entertain.  The  ground,  up- 
on which  I  decided  it,  and  which  I  have  not  heard  even  in  conver- 
sation any  thing  tending  in  the  least  to  remove,  is,  that,  if  this  ob- 
jection is  well  founded,  there  never  could  have  been,  nor  ever  can 
be,  any  sale  of  an  estate  in  the  Court  of  Chancery,  which  is  disposed 
of  to  trustees  upon  particular  trusts  for  A.  B.  and  C.  and  for  legacies 
and  for  simple-contract  debts;  for  if  it  is  true,  that  all  claiming  bene- 
ficially ought  pro  rata  to  enter  into  a  covenant  for  the  title,  it  is  of 
absolute  necessity,  that  there  is  no  possibility  of  distinguishing  the 
case  of  a  simple-contract  creditor  for  20/.  and  a  cestuy  qne  trust  for 
90,0002.  The  former  is  as  much  under  an  obligation  pro  rata  with 
regard  to  his  interest  to  be  a  parly  to  the  conveyance  as  the  latter. 
The  consequence  would  be,  that  the  estate  never  could  be  sold  by 
decree,  till  the  account  was  taken  of  all  the  debts ;  because  before 
that  account  was  taken,  it  could  not  appear,  who  were  to  join  in  the 
conveyance,  what  was  the  number,  and  in  what  proportions  they 
were  beneficiaUy  entitled :  but  it  is  the  constant  practice, 
that  there  are  600  such  decrees,  •  to  sell  the  estate  in  the  [*  506] 
first  instance :  of  course  the  title  can  be  made  only  by  the 
trustees  for  the  sale,  without  calling  in  all  those  parties,  who  are 
beneficially  interested  ;  and  I  should  feel  the  great  inconvenience, 
with  respe,ct  to  what  has  been  the  course  in  times  past,  and  in  fu- 
ture. With  all  the  respect  I  sincerely  bear  to  the  great  knowledge 
and  learning  of  all  the  gentlemen  named,  and  convinced  as  I  am  of 
their  great  ability  in  that  branch  of  the  profession,  which  they  have 
made  their  particular  study,  I  cannot  alter  my  own  opinion.  It  will 
be  easy  to  get  a  better  authority  than  mine  upon  it :  but  at  present  I 
retain  that  opinion,  which  I  gave  more  at  length  and  with  more  full 
discussion  of  the  case  than  I  do  now  (1). 

Over-rule  the  exceptions.      

See,  ante,  the  notes  toS.C.S  V.  23a 

Jl)  Upon  appeal  to  the  House  of  Lords  from  the  decree  of  16th  July,  1795, 
erring  it  to  the  Master  to  inquire,  whether  a  good  title  could  be  made,  and 
from  the  orders  of  the  29th  July,  1796,  and  the  8th  of  August,  1797,  upon  hearing 
the  exceptions,  the  said  decree  and  orders  were  affirmed,  with  2001.  costs,  without 
hearing  the  counsel  for  the  Respondents :  22d  Febroaiy,  1796.    8  Bra  P.  C.  145w 
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[Rou.8. — 1797,  August  &.] 

Settlkment  of  the  property  of  a  married  woman,  a  ward  of  the  Court,  and  of  all 
the  dividends  and  interest  accrued,  directed  in  opposition  to  an  assignment  by 
the  husband  for  valuable  consideration,  (a) 

Sidney  Hahilton  was  entitled  ander  the  will  of  her  grandfather 
William  Rowan,  to  the  sum  of  2000/.  Bank  Stock  to  be  paid  to  hor 
on  the  day  of  her  marriage,  with  all  the  interest  due  thereon; 

Upon  the  16th  of  October,  1780  (1)  a  bill  was  filed  by  Sidney 
Hamilton,  then  an  infant  of  the  age  of  fifteen  years,  by  her  father 
and  next  friend,  against  James  Adair,  the  surviving  trustee,  and  un- 
der an  order  dated  the  7th  of  November,  1780,  the  Defendant  trans- 
ferred the  sums  of  2600/.  and  780^  Bank  stock,  admitting  to  be 
standing  in  his  name  on  account  of  the  trust,  into  the  name  of  the 
Accountant  General,  in  trust  in  the  cause  to  the  account  of  the  in- 
fant ;  and  paid  the  sum  of  232.  2s.  6d.  cash,  admitted  to  be  in  his 
hands  on  the  same  account,  into  the  Bank  upon  the  like  trust  and  to 
the  like  account.  In  the  same  month  of  November,  Sidney  Hamil- 
ton eloped  to  Scotland  with  Benjamin  Beresford ;  and  upon  the 
11th  of  December  they  were  married  in  London.    The  marriage 

The  cause  coming  on  for  farther  directions  upon  the  S8th  of  JuW,  1798,  a  specific 
perfonnance  was  decreed  with  costs.  See  4  Cruise's  Dig.  93  to  99.  Sugd. 
Vend.  &  Purch.  396,  7,  8,  5th  edit 

(a)  As  to  the  right  of  a  wife  to  a  settlement  oat  of  her  proper^  in  the  hands  of 
a  Conrt  of  Equity,  see  antCj  note  (d)  to  Ball  t.  Mmigomenff  2  V.  191.  And  as- 
signees take  the  property  of  a  wife  subject  tcv  all  the  equities  which  affect  the 
bankrupt;  and  so  would  be  bound  to  make  a  settlement  upon  the  wife  out  of  her 
€hMt9  m  adion  and  equitable  interests  assigned  to  them,  as  the  husband  would 
be  bound  to  make  one.  See  3  Story,  Eq.  Jur.  §  1411,  and  cases  cited :  SmWi  ▼. 
Komej  2  Paige,  303;  Mumford  v.  Mixrray^  1  Paige,  690.  It  is  now  established 
that  a  special  assignee  or  purchaser  from  the  husband,  for  a  valuable  consideia- 
tion,  of  these  interests  of  tbe  wife,  is  bound  to  make  such  settlement,  though  it 
has  been  said  that,  subject  to  such  provision,  he  will  be  entitled  to  the  interests  so 
assigned,  discharged  from  the  title  of  the  wife  by  survivorship,  if  she  should  sur- 
vive him.  Ibid.  §1412,  note  and  cases  cited ;  Pwrdmu  v.  Jadcwn^  1  Russ.  70; 
Honnar  v.  MorUmy  3  Russ.  64;  Kmrn  v.  XJdaUj  5  Johns. Ch.  473;  51  C. 3  Cowen, 
500 ;  Hanoood  v.  Fisher,  1  Y.  &  ColL  112 ;  Johnson  v.  Walker,  1  Jac.  &  W.  472. 
It  is  competent,  however,  for  the  wife,  at  any  time  pending  the  proceedings,  and 
before  a  settlement  under  the  decree  is  completed,  or,  at  least  oefore  proposals 
are  made  under  that  decree,  by  her  consent,  given  in  open  court,  or  under  a  com- 
mission, to  waive  a  settlement:  2  Storv,  £  J.  §  1418,  and  cases  cited.  But  a 
female  ward  of  the  Court  of  Chancery,  who  has  married  without  its  authority,  and 
in  contempt  of  it,  will  not  be  allowed  to  dispense  with  a  settlement  On  the  con- 
trary, the  Court,  as  in  the  present  case,  will  insist  upon  such  a  settiement  being  made 
by  the  husband,  notwithstanding  her  consent  to  the  contraiy.  And  the  Court  will 
often,  by  way  of  punishment,  in  gross  cases,  do,  what  it  is  not  accustomed  to  do 
on  common  occasions,  require  a  settlement  of  the  whole  of  the  wife's  property  to 
be  made  on  her  and  her  children.  Ibid.  2  Roper,  Husband  &  Wife,  ch.  7,  §  1, 
p.  267, 268;  Hodgens  v.  Hodgens,  11  Bligh,  lOa 

(1)  The  bill  was  in  fact  filed  on  the  4th  of  November  upon  intelligence  of  the 
elopement  of  Miss  Hamilton,  in  order  to  make  her  a  ward  of  the  Court  She  was 
married  in  Scotland  on  the  3d  of  November. 
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was  disapproved  by  the  friends  of  Mrs.  Beresford.     Some  time  after 
the  marriage  Benjamin  Beresford  in  the  names  of  himself  and  his 
wife  brought  a  bill  of  revivor  and  supplement ;  praying, 
that  in  right  of  his  wife  he  might  be  declared  *  entitled     [*  507] 
to  the  said  trust  moneys  or  part  thereof ;  or  that  a  proper 
settlement  might  be  made. 

While  the  cause  was  depending  Mr.  and  Mrs.  Beresford  having 
a  child  bom,  and  becoming  much  distressed,  borrowed  money  from 
John  Robert ;  and  by  a  deed  of  assignment,  dated  the  3d  of  Novem- 
ber, Benjamin  Beresford  assigned  the  said  Bank  stock  with  other 
property  of  his  wife's  to  John  Robert,  upon  trust  to  receive  such 
part  of  the  fund,  as  had  not  been  laid  out  under  the  decretal  order, 
and  to  sell  the  residue ;  and  out  of  the  money  arising  by  the  sale  to 
pay  himself  all  sums  of  money  due  and  become  due,  and  to  pay  the 
surplus  to  Benjamin  Beresford,  his  executors  and  administrators. 

The  cause  came  on  to  be  heard  before  Sir  Thomas  Sewell  upon 
the  12th  of  July,  1783 ;  who  ordered  it  to  stand  over,  that  a  party 
might  be  added.  In  the  mean  time  Mr.  Beresford  became  indebted 
to  Thomas  Like,  an  upholsterer,  for  money  and  goods  supplied  for 
the  use  of  him  and  his  wife  ;  and  by  a  deed  of  assignment,  dated 
the  13th  of  March,  1783,  reciting  the  interest  of  Mrs.  Bererford  in 
the  Bank  stock  under  the  will  of  her  grandfather,  the  proceedings, 
that  had  taken  place  in  the  Court  of  Chancery,  and  the  assignment 
to  Robert ;  and  also  reciting,  that  Benjamin  Beresford  was  indebted 
to  Thomas  Like  in  the  sum  of  292{.  3s.  6(2.,  and  that  he  had  agreed 
to  lend  to  Beresford  the  weekly  sum  of  2/.  2*.  for  nine  months  ;  for 
securing  which  Beresford  had  agreed  to  assign  the  said  Bank  stock 
in  trust  for  Like,  and  such  ott^r  creditors,  as  Beresford  should  ap- 
point, subject  to  the  assignment  to  Robert ;  Beresford  therefore  in 
consideration  of  that  sum  due  and  the  said  weekly  allowance  bar- 
gained, wAdf  assigned,  transferred,  and  set  over,  to  Thomas  Like, 
his  executors,  administrators  and  assigns,  the  said  two  sums  of 
Bank  stock  and  the  cash  in  the  Bank,  with  all  the  interest  or  div- 
idends then  due,  or  which  should  after  become  due,  upon  the 
trusts  aforesaid. 

Like  paid  the  weekly  allowance  according  to  this  stipulation ;  and 
continued  to  advance  money  from  time  to  time,  and  paid  other  trades- 
men for  necessaries  for  Mr.  and  Mrs.  Beresford,  in  all  to  the  amount 
of  7902. 

*  After  the  decree  of  the  Master  of  the  Rolls  in  the  suit  [*  508] 
upon  the  bill  of  Mr.  Beresford,  which  had  upon  the  death 
of  Adair  been  revived  against  his  personal  representatives,  Mr. 
and  Mrs.  Beresford  separated.  In  1789,  through  the  mediation 
of  friends,  it  was  settled  that  the  parties  should  appeal  from  the 
decree. 

The  cause  was  accordingly  brought  before  Lord  Thurlow  upon 
the  3d  of  March,  1789,  when  by  consent  the  order  of  the  Master 
of  the  Rolls  was  reversed  ;  and  it  was  declared,  that  Sidney  Beres-* 
ford  became  entitled  on  the  day  of  her  marriage,  namely,  the  11th 
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of  December,  178O9.  to  the  said  Bank  stock  and  the  dividends  ac- 
crued ;  and  it  was  ordered,  that  Benjamin  Beresford  should  ky  pro- 
posals before  the  Master  for  a  settlement. 

Under  that  decree  several  proposals  were  made,  which  were  re- 
jected by  the  Master ;  who  at  length  made  a  report ;  which  the 
Court  upon  farther  directions  disapproved ;  and  it  was  referred  to 
the  Master  to  review  his  report ;  and  to  inquire,  whether.  Mr.  Beres- 
ford had  made  any  and  what  settlement.  A  farther  report  was  made 
dated  the  12th  of  February,  1791 ;  stating  two  indentures,  dated 
the  16th  and  17th  of  March,  1789,  by  which  Benjamin  Beresford 
and  his  wife  assigned  the  said  several  sums  of  Bank  stock,  amount- 
ing together  to  the  sum  of  34092.  2s,  lOd.  Bank  stock,  and  the  sum 
of  1690/.  I3s.  cash  in  the  Bank,  and  all  the  interest  and  produce 
then  due,  upon  certain  trusts  therein  mentioned ;  with  a  direction 
from  Benjamin  Beresford,  that  John  Robert  should  upon  payment  of 
the  sum  of  550/.  and  the  interest  due  thereon  aasign  to  the  trustees 
his  interest  under  the  indenture,  dated  the  13th  of  March,  1783,  in 
the  fortune  of  Sidney  Beresford  under  her  father's  marriage  setde- 
ment,  subject  to  such  equitable  lien  as  Thomas  Like  had  under  the 
assignment  thereof  to  him  therein  mentioned,  upon  trust  in  the  first 
place  to  pay  Like  such  sums  of  money,  as  should  be  due  to  him  upon 
the  assignment,  and  after  payment  thereof  upon  the  trusts  therein 
mentioned ;  and  that  the  Master  strongly  disapproved  both  the  said 
settlements ;  and  stating  another  proposal ;  which  the  Master  ap- 
proved. Upon  the  9th  of  March,  1791,  the  cause  was  brought  on 
for  farther  directions ;  and  a  petition  presented  by  Like  and  Robert, 
stating  their  cajse,  to  induce  the  Court  to  suspend  ordering  the  set- 
tlement, was  heard  at  the  same  time.  The  report  was 
[*  509]  confirmed ;  and  it  *  was  ordered,  that  the  settlement  should 
be  carried  into  execution :  and  that  out  of  the  residue  of 
the  sum  of  1761Z.  4s.  8d.  cash  in  the  Bank  after  payment  of  the 
costs,  as  directed  by  the  decree,  the  Bank  stock  shall  be  made  up 
4000/.,  and  should  be  transferred  to  the  trustees  ;  and  that  the  resi- 
due of  the  said  cash  should  be  paid  to  Sidney  Beresford  according 
to  the  proposal  in  the  report. 

The  petition  was  dismissed. 

Under  this  decree,  by  indentures,  dated  the  23d  of  March,  1791, 
reciting,  among  other  things,  that  Mr.  and  Mrs.  Beresford  had  one 
daughter  of  the  age  of  nine  years,  the  said  Bank  stock  being  in- 
creased to  the  sum  of  4000/.  was  vested  in  trustees  upon  trust  to 
pay  the  dividends  and  interest  into  the  proper  hands  of  Sidney  Be- 
resford for  her  sole  and  separate  use,  independent  of  Benjamin  Be- 
resford, and  not  to  be  subject  to  his  debts,  control,  or  engagements ; 
or  otherwise  to  pay  the  same  to  such  person  or  persons,  and  for  such 
purposes  only,  as  she  should  from  time  to  time  notwithstanding  her 
coverture  by  any  note  in  Writing  under  her  hand  direct  or  appoint ; 
her  receipt  or  that  of  her  appointee  or  appointees  notwithstanding 
her  coverture,  and  whether  covert  or  sole,  to  bo  a  good  discharge  ; 
and  after  her  decease,  upon  trust  to  permit  Benjamin  Beresford,  if 
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he  riiould  Burvive  her,  and  his  assigns  during  his  life,  to  receive  one 
moiety  of  the  interest  and  dividends  yearly,  as  the  same  should  be- 
come payable,  for  his  and  their  own  use  ;  and  to  pay  and  apply  the 
other  moiety  for  the  maintenance  and  education  of  the  children,  in 
such  manner  as  the  trustees  should  think  proper :  but  if  there  should 
be  no  child  living  at  the  death  of  Sidney  Beresford,  or  being  such, 
all  of  them  should  die  in  the  life  of  Benjamin  Beresford,  upon  trust 
to  permit  Benjamin  Beresford  and  his  assigns  to  receive  the  whole 
dividends  and  interest  during  his  life  ;  and  after  the  decease  of  the 
survivor  of  him  and  his  wife,  to  transfer  the  said  4000^.  Bank  stock 
to  and  among  all  and  every  or  such  one  or  more  child  or  children, 
in  such  shares  and  proportions,  in  such  manner,  at  such  times,  and 
with  such  maintenance,  and  subject  to  such  provisos  or  limitations 
over  for  the  benefit  of  such  children,  as  Sidney  Beresford  notwith- 
standing her  coverture  should  at  any  time  direct  and  appoint ;  in 
default  of  and  subject  to  such  appointment,  upon  trust  to  transfer 
the  whole,  or  so  much,  whereof  there  should  be  no  appointment,  to 
all  and  every  the  child  and  children,  to  be  equally  divid- 
ed, if  more  than  *one,  share  and  share  alike  ;  if  but  one  [*  510] 
to  that  one ;  with  benefit  of  survivorship  between  them,  as 
therein  mentioned ;  and  in  case  all  the  children  should  die,  before 
the  sons  should  attain  the  age  of  twenty-one,  or  the  daughters  should 
attain  that  age  or  be  married,  upon  trust,  in  case  Benjamin  Beres- 
ford should  die  in  the  life  of  his  wife,  then  immediately  after  his 
death  and  such  failure  of  children,  as  aforesaid,  to  transfer  the  said 
Bank  stock  to  Sidney  Beresford,  "her  executors  and  administrators : 
but  in  case  she  should  die  in  the  life  of  her  husband,  then  imme- 
diately after  the  death  of  Benjamin  Beresford  and  such  failure  of 
children,  as  aforesaid,  to  transfer  to  such  person  or  persons,  and  for 
such  intents  and  purposes,  as  Sidney  Beresford  should  notwith- 
standing her  coverture  appoint:  and  in  default  of  such  appoint- 
ment, to  transfer  the  whole,  or  so  much,  as  should  not  have  been 
appointed,  or  applied  in  advancement  of  the  children,  as  therein 
mentioned,  in  trust  for  Benjamin  Beresford,  his  executors  and  ad- 
ministrators. 

Benjamin  Beresford  left  England  after  having  executed  the  setde- 
ment ;  and  continued  abroad. 

The  prayer  of  the  bill  was,  that  subject  to  the  assignment  to  the 
Defendant  Robert  the  Plaintiff  may  be  declared  entitled  to  be  sat- 
isfied in  respect  of  his  debt  out  of  the  dividends  accrued  upon  the 
sums  of  2600/.  and  780/.  Bank  stock,  and  23/.  2s.  6d.  cash  in  the 
Bank,  since  the  marriage  of  the  Defendants ;  and  if  the  dividends 
are  not  sufficient,  that  so  much  of  the  funds  shall  be  sold  as  will 
make  up  the  deficiency. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arben]  (1).  I 
have  been  desired  to  give  my  judgment  in  this  cause  ;  which  was 
heard  a  considerable  time  ago ;  otherwise  I  was  in  hopes,  that  seeing 

(1)  This  case  wwa  urgaed,  before  the  Reporter  attended  at  the  Rolls. 
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the  indination  of  my  opinion,  they  wodd  not  have  desired  it  to  be 
formally  given :  and  I  postponed  my  judgment  upon  that  aocounL 
I  ikever  had  much  difficulty  or  indeed  any  doubt  with  regard  to  the 
case.  It  is  attended  with  very  peculiar  circumstances ;  and  the  case 
of  the  Plaintiff  in  some  respects  may  be  considered  rather  hard :  but 
the  question  is,  whether  under  the  circumstances,  in  which  it  comes 
before  the  Court,  they  can  be  entitled  to  any  relief.  The  assignment 
was  not  kept  a  secret ;  for  it  is  stated  in  the  second  report ;  being 
laid  before  the  Master  by  Mr.  Beresford.  So  the  Court  had  full 
notice  of  the  claim.  They  did  not  at  that  time  tbmk  fit 
[*  51 1]  *  to  file  any  bill :  whether  advised,  that  their  right  woold 
be  attended  to,  I  do  not  know :  but  they  did  prefer  a  pe- 
tition ;  which  was  dismissed ;  Lord  Thurlow  being  of  o|Hnion,  that 
Mr.  Beresford  was  not  entitled  under  the  circumstances  to  any  in- 
terest :  but  that  the  whole  should  be  setded,  with  a  contingent  in- 
terest to  the  husband,  in  case  he  should  survive  his  wife  (which  is 
liable  to  the  Plaintiff)  ;  and  that  all  the  rest  should  be  to  her  use, 
excluding  him  from  any  benefit. 

It  was  insisted  for  the  Plaintiff,  that  whatever  is  the  rule  of  the 
Court  as  to  the  equity  of  the  husband  to  assign  for  valuable  connd- 
eration  his  wife's  fortune,  at  least  it  must  be  supposed  he  has  a  right 
to  assign  the  dividends  accrued ;  and  feirther  it  was  insisted,  that  by 
the  rules  of  this  Court  a  husband  entitled  to  an  equitable  estate  in 
right  of  his  wife  may  for  valuable  consideration  assign  it  in  such  a 
manner  as  to  be  binding  upon  his  wife  and  her  issue ;  and  several 
cases  were  cited.  All  the  cases  upon  the  subject,  except  some  since 
decided,  are  comprised  in  Mr.  Cox's  note  to  BosviUt  v.  Branddery  1 
P.  Will.  459,  and,  no  doubt,  in  almost  all  the  cases  the  Court  in 
laying  down  this  equity  and  enforcing  it  did  not  mean  to  determine, 
that  an  assignee  for  valuable  consideration  should  be  bound  by  that 
equity  (1).  If  that  failed,  it  was  insisted,  that  there  b  no  case,  in 
which  the  Court  has  gone  .the  length  of  saying,  that  the  husband 
maintaining  his  wife  should  not  be  entitled  to  the  interest  of  her  for- 
tune; and  Skech  v.  Thoringtanj  2  Ves.  562,  was  mentioned;  in 
which,  though  it  was  not  determined,  the  Master  of  the  Rolls  seems 
to  be  of  that  opinion ;  and  he  states  a  case,  which  I  should  desire  to 
be  more  minutely  examined,  where  the  husband  leaving  her  totally 
unprovided  for,  the  Court  will  lay  hold  of  the  fund  to  maintain  her. 
It  remains  to  see,  whether  what  is  laid  down  there  by  the  Master  of 
the  Rolls  is  well  founded.  I  conceive,  he  did  not  attend  to  the  situ- 
ation of  a  person,  who  runs  away  with  a  ward  of  this  Court;  and  I 
do  not  apprehend,  that  when  he  lays  it  down  so  generally,  he  meant 
to  apply  it  to  such  a  case  as  a  person  running  away  with  a  ward  of  the 
Court  of  very  tender  years,  and  then  insisting  upon  this  right.  That 
is  the  present  case.  It  comes  to  be  considered,  what  is  this 
equity,  of  which  we  have  heard  so  much.  It  is  not  to  be  de- 
nied, that  great  Judges,   Lord   Hardwicke  and   Lord  Thurlow, 

(1)  PofI,  vol.  iv.  19,  and  the  note,  V.  739.    fStbtt  v.  CbrvfeU,  5  Mad.  149 
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have  intimated  difiBculties,  whether  an  assignment  for  valuable 
consideration  might  not  support  the  right  of  the  assignee,  or  at 
least  evade  this  equity.  I  have  looked  into  almost  every  case  ; 
and  have  never  seen  it  determined,  that  any  such  equity  does  exist 
in  favor  of  the  assignee.  It  is  certain,  that  the  Court  has  avoided 
deciding  the  contrary ;  and  in  fVarraU  v.  Marlar^  and  Bushnan  v. 
PeU,  in  the  note  1  P.  Wms.  459,  by  Mr.  Cox,  to  whom  the  public 
are  very  much  obliged  for  his  great  pains  in  collecting  all  those  cases 
into  a  small  compass.  Lord  Thurlow  does  hold  that  doctrine ;  but 
does  not  say,  that  it  was  ever  so  decided.  Mr.  Cox  has  also  sub- 
joined Mascn  v.  Wemnan  before  Lord  Northington  in  1765 ;  who 
follows  Lord  Hardwicke  in  Jewtan  v.  Moubarij  (a)  2  Atk.  417,  in 
holding  that  an  assignment  even  for  valuable  consideration  of  the 
property  of  the  wife  shall  not  be  available  in  equity  to  defraud  the 
wife  and  children  of  the  setUement  to  be  made  by  the  husband, 
before  he  can  have  any  part  of  it.  The  words  in  Atkyns  give  a  rea- 
son that  is  convincing :  that  it  would  put  an  end  to  the  equity  of  the 
wife.  Lord  Hardwidce  and  Lord  Northington  have  therefore  given 
decided  opinions,  that  an  assignment  of  all  the  fortune  even  for  val- 
uable consideration  will  not  avail  against  the  wife's  equity.  But  it 
will  be  answered,  this  is  different :  here,  it  wiU  be  said,  is  only  an 
assignment  of  the  whole  as  security  for  an  inconsiderable  part  of  it. 
Upon  the  best  consideration  I  am  of  opinion,  that  if  it  was  ret  inte- 
groy  and  it  came  on  not  upon  a  bill  to  undo  a  setdement  already 
made,  the  Court  has  a  complete  right,  if  they  think  fit  under  all  the 
circumstances,  to  give  to  the  wife  and  children  any  part  or  the 
whole  of  the  fortune  to  which  she  may  be  entitied.  Pavey  v.  Brotvny 
Pre.  Ch.  325,  does  not  satisfy  me.  It  is  a  strange  case,  and  directiy 
contradicted  by  the  two  cases  before  Lord  Hardwicke  and  Lord 
Northington.  The  consequence  is,  that  when  this  came  before  the 
Lord  Chancellor  in  1781,  it  was  for  him  to  consider,  whether  there 
vras  any  right  in  the  assignee  of  the  husband ;  of  which  assignment 
there  was  certainly  knowledge ;  and  he  was  of  opinion,  there  was  no 
such  right.  The  question  now  is,  whether  I  am  called  upon  to 
hresk  in  upon  that.  I  confess,  if  I  could,  I  should  have  been  glad 
to  have  made  some  decree  in  favor  of  the  Plaintiffs,  and  to  have 
given  them  some  share  of  the  profits,  upon  the  credit  of  which  Be- 
resford  had  lived,  and  was  enabled  to  make  advances  in  &vor  of  his 
wife  and  children :  but  all  that  was  fully  before  Lord  Thurlow ;  and 
he  did  not  think  fit  to  attend  to  that  claim.  I  am  of  opinion,  the 
decree  having  declared,  the  wife  and  her  issue  ought  to 
have  a  setdement  of  all  *this  property  made  upon  them,  [^513] 
was  not  contradictory  to  any  rule,  the  Court  had  laid 
down ;  and  even  if  it  was  competent  to  me,  I  should  feel  great  diffi- 
culty before  I  could  undo  it.  As  it  stands,  I  am  of  opinion,  I  can- 
not declare  any  right  to  the  Plaintiff  in  any  share  of  that  part  of  the 

(a)  See  Cme  V.  Mams,  1  Defsaos.  567,  which  the  Court  say  had  many  circum- 
stances attenaing  it  that  Jtwson  v.  MovUon  had. 
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wife's  fortune,  that  has  been  settled  under  the  decree  of  Lord  Thur- 
low ;  who  had  all  the  circumstances  before  him. 

Let  the  bill,  so  far  as  it  seeks  to  impeach  the  settlement  made  un- 
der the  decree  of  1791 ,  be  dismissed,  with  liberty  for  the  Plaintiff  to 
apply,  in  case  Benjamin  Beresford  ^all  survive  his  wife  (1). 

1.  For  a  report  of  an  earlier  proceeding  in  this  cause,  see  3  Brown,  96& 

2.  As  to  the  right  of  Kfane  eovarU  to  a  provision,  in  respect  of  any  interest 
under  the  control  S  Equity,  proceeding  from  her,  as  against  the  assignee  of  her 
husband,  see,  ante,  the  note  to  Burdon  v.  Dtanc,  2  V.  607,  and  notes  6, 8, 9,  to 
Pybu8  V.  SaM,  I  V.  18a 


WARNEFORD  v.  THOMPSON. 

[Rolls. — 1797,  Aueusr  4.] 

Purchaser  decreed  to  take  a  title  under  an  obscure  will,  amounting  to  a  power 
to  sell:  the  leeal  estate  not  being  given  descends  to  the  heir  till  execution  of 
the  power:  and  then  passes  to  the  vendee,  {a) 

John  Warneford  by  his  will,  appointing  his  wife  and  Peter  Du- 
car  executors,  gave  to  his  wife  8002.  and  all  his  plate  and  linen,  and 
all  other  his  household  furniture  of  every  kind,  and  live  and  dead 
stock  of  what  sort  soever,  upon  condition,  that  she  renounced  all 
dower  or  thirds  and  every  other  claim  to  his  land,  goods  and  property, 
except  such  as  were  devised  to  her.  Then  after  several  pecuniary 
and  specific  legacies  to  his  children  the  testator  proceeds  thus :  **  I 
will  that  all  and  all  other  the  residue  of  my  property  and  fortune 
whether  arising  from  moneys  in  hand  or  from  debts  due  to  me  and 
all  my  lands  and  houses  whether  freehold  or  copyhold  bonds  mort- 
gages moneys  in  the  public  funds  and  all  other  securities  whatsoever 
which  I  shall  possess  or  be  entitled  to  shall  continue  to  be  held  or 
shall  otherwise  be  disposed  of  in  such  manner  and  security  as  my 
executrix  and  executor  shall  think  most  proper  and  conducive  to 
the  fulfilling  the  above  purposes  and  those  hereinafter  mentioned  in 
their  truest  intent  and  for  this  purpose  I  do  hereby  give  to  my  said 
executrix  or  executor  that  is  to  say  to  either  of  thrai  as  shall  be 
thought  most  advisable  in  law  all  and  every  my  copyhdd  lands  and 
premises  in  trust  for  the  said  uses  and  purposes  that  is  to  say  it  is 
my  desire  that  respect  being  first  had  to  the  aforesaid  directions  and 

(1)  Posty  MacauUw  v.  PkUipSy  Dranco  v.  fVanoo,  vol  iv.  15, 515 ;  irnte,  J^evau 
V.  Savage^  vol.  i.  154,  and  the  notes. 

(a)  A  purchaser  is  not  compelled  to  take  a  doubtful  title.  2  Sugden,  Vendors, 
183, 184  (6th  Amer.  from  10th  Lond.  ed.);  Ten  Broek  v.  LmngtUm,  1  Johns.  Ch. 
357 ;  see,  ankf  note  (a)  to  Cooper  v.  Dennt,  1  V.  565.  But  he  will  not  be  permit- 
ted to  object  to  a  title  on  account  of  a  bare  possibility.  But,  in  many  cases,  Courts 
of  Equity  have  compelled  a  purchaser,  upon  their  own  opinion,  to  accept  a  title 
depending  upon  questions  of  great  nicety ;  and  the  present  case  is  classed  among 
these  by  Sir  Edward  Sugden.  Ibid.  181.  As  to  uie  construction  of  powers  to 
seU  under  wills,  see  2  Story,  Eq.  Jur.  §  1061-1064. 


1797.]  WABNKVOBD  V.  THOMPSON.  *513 

bequests  the  profits  and  interest  arising  from  all  my  moneys  and  se^ 
curities  and  the  rents  of  all  my  lands  and  houses  or  the  interests 
arising  from  sach  sums  as  such  lands  and  houses  or  any 
of  them  ^  shall  be  sold  for  if  my  said  executrix  and  exec-  [  *  514  ] 
utor  shall  think  it  most  advisable  to  dispose  of  them  or 
any  of  them  shall  be  regularly  paid  to  my  wife  Susannah  during  her 
natural  life  to  be  faithfully  expended  at  her  discretion  for  the  use 
and  service  of  herself  and  for  the  clothing  maintenance  and  educa^ 
tion  of  all  such  my  children  by  her  as  shall  not  have  attained  to 
the  age  of  twenty-one  years  or  who  being  arrived  at  that  age  shall 
with  the  mutual  consent  of  my  said  wife  and  of  such  son  or  daugh- 
ter continue  to  contribute  to  the  general  expense  of  the  family  a 
sum  equal  to  the  interest  received  from  the  sum  hereby  devised  to 
them  in  the  former  part  of  this  my  will  nevertheless  if  it  shall  at  any 
time  seem  good  to  my  wife  Susannah  to  marry  again  after  my  de- 
cease I  do  in  such  case  will  and  desire  my  aforesaid  executor  alone 
to  direct  the  payment  of  all  rents  and  interest  arising  as  before  men- 
tioned or  herein  intended  to  be  described  for  the  sole  use  and  benefit 
of  my  children  only  and  that  equally  of  them  all  and  the  same  good 
office  I  will  and  intreat  him  to  perform  in  case  the  death  of  my 
wife  Susannah  shall  happen  before  my  youngest  child  shall  have 
attained  to  the  age  of  twenty-one  years  but  nothing  herein  men- 
tioned relative  to  the  future  marriage  or  death  of  my  wife  is  to  be 
understood  so  as  to  contradict  or  invalidate  the  disposition  or  to  set 
aside  any  of  the  bequests  contained  in  the  first  part  of  this  my  will 
and  as  for  the  several  principals  or  sums  of  money  lands  or  houses 
securities  or  moneys  from  which  the  above  mentioned  profits  and 
interests  shall  arise  I  do  direct  that  after  the  second  marriage  or 
death  of  my  wife  Susannah  and  the  attainment  of  twenty-one  years 
by  my  youngest  child  by  her  and  the  payment  or  lapse  of  all  the 
aforesaid  bequests  that  they  be  each  and  all  of  them  divided  and 
inherited  eqimlly  share  and  share  alike  by  and  between  all  my  said 
children  and  their  proper  representatives  if  it  shall  so  happen  which 
may  Grod  forbid  that  ihe  death  of  all  my  children  and  the  lawful 
issue  of  any  shall  take  place  before  the  death  of  my  wife  Susannah 
I  then  leave  to  her  during  the  remainder  of  her  life  and  after  her 
death  equally  between  her  heirs  and  my  executor  and  his  heirs  all  the 
above  remaining  property  principal  and  interest  for  ever." 

The  testator  died ;  leaving  John  Warneford,  his  eldest  son  and 
heir  at  law,  under  the  age  of  twenty-one,  and  Edward,  his 
*  youngest  son  and  heir  according  to  the  custom  of  the  [*5I5] 
manor,  of  which  the  copyhold  estate  was  held,  and  nine 
other  children.  The  executrix  and  executor  entered  into  a  contract 
with  the  Defendant  to  sell  to  her  part  of  the  testator's  real  estate 
consisting  both  of  freehold  and  copyhold.  Objections  being  made 
to  the  power  to  sell,  the  bill  was  filed  for  a  specific  performance  ; 
and  the  Master  having  reported,  that  no  good  title  could  be  made, 
the  question  came  on  upon  exceptions  to  the  report. 

Mr.  Orantj  for  the  exceptions,  said,  there  was  a  clear  power  of 
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sale ;  and  it  wa^  incumbent  on  the  Defendant  to  show  the  ob- 
jection. 

Mr.  Piggott  for  the  report  It  is  incumbent  upon  the  Pfadntifi 
to  make  out  a  good  title.  It  is  sufficient  for  the  purchaser,  that  there 
is  a  cloud  upon  it,  according  to  Shapland  v.  Smithy  1  Bro.  C.  C.  75, 
and  (Jowper  v.  Deaney  4  Bro.  C.  C.  80 ;  ante,  Vol.  L,  565.  The 
executors  have  no  legal  estate  in  the  freehold ;  and  the  copyhold 
estate  is  given  to  them  expressly  for  the  purposes  of  the  will ; 
and  as  to  their  power  to  sell,  it  is  a  very  obscure  will;  upon 
which  an  eminent  conveyancer  says  it  is  unsafe  for  a  purchaser 
to  rest. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
clearly  of  opinion,  there  is  a  power  to  sell.  It  is  true,  there  is  no 
estate  devised  to  the  FiaintifTs  in  the  freehold  estate :  but  there  is  a 
power  to  sell.  Till  that  power  is  executed,  the  estate  descends  to 
the  heir  at  law ;  but  as  soon  as  the  power  is  executed,  the  legal  estate 
is  in  the  vendee.  No  argument  could  have  been  raised,  if  the 
devise,  that  follows  the  power  to  dispose,  had  not  been  confined 
to  the  copyhold  estate.  There  is  a  clear  power  to  the  executors 
to  dispose.  The  exceptions  must  be  allowed,  and  the  contract 
performed  (1)  

A  POWER  of  sale,  however  explicit,  does  not  of  itself  give  the  legal  ympetty. 
Where  a  man  directs  his  executors  to  sell,  till  the  sale  is  effected  the  land 
descends  to  his  heir  at  law,  and  he  mav  enter.  MUon  v.  Ktmoorihy,  3  East,  557. 
And  to  enable  executors  to  make  a  title  to  a  purchaser,  the  power  of  sale  must 
either  have  been  expressly  given  to  them,  (Bewtkam  v.  fFUtthure,  4  Mad.  49,)  or  it 
must  be  necessarily  implied,  from  a  direction  that  the  produce  of  the  sale  shall  be 
applied  by  the  executors  in  the  execution  of  their  office :  JSfiden  v.  ttfde,  2  Sim. 
&  Stu.  241 :  the  implication  will  not  arise  mereljr  because  an  estate  has  been 
given  to  minors,  with  a  direction  (which  during  their  minority  they  could  not  com- 
ply with)  to  sell  for  the  payment  of  legacies;  for,  it  is  not  an  universal  pn^MMi- 
tion  that,  when  no  other  person  is  authorized,  or  competent,  to  sell,  then  the 
executors  have  a  power  of  sale ;  and  clearly  no  implication  can  be  raised  in 
opposition  to  an  express  devise:  PaUon  v.  Randall^  1  Jac.  &,  Walk.  196:  but,  in 
the  absence  of  devise  to  any  specified  person,  if  a  testator  directs  his  lands  to  be 
sold,  not  saying  by  whom,  and  that  the  money  shall  be  distributed,  and  appoints 
an  executor,  there,  it  seems,  the  sale  ouffht  be  made  by  the  executor.  CamU  v. 
Carvill,  2  Cha.  Rep.  904;  Ifyer  v.  WardeSe,  cited  in  2  Freem.  135 :  if  no  executor 
had  been  named,  the  sale  must  have  been  made  by  the  heir,  upon  whom  the  legal 
estate  descended,  but  coupled  with  a  trust  Pitt  v.  Pdham^  2  Freem.  135 ;  lioe- 
ton  V.  jLodon,  2  FreeuL  136.  If  the  devisor  named  an  executor,  but  such  execu- 
tor died  before  the  sale  was  effected,  it  seems  not  clearly  settled  whether  the  sale 
should  be  made  by  the  representative  of  the  executor,  or  by  the  heir  of  the 
devisor:  compare  Auhy  v.  DoyUy  1  Cha.  Ca.  180,  with  Tmoad  v.  Broum,  ibid. 

(1)  Post,  Balfour  v.  WeUand,  vol.  xvi.  151 ;  Co.  Lit  236  a;  see  Mr.  Butler's 
note,  150;  HiUon  v.  Ktnworthy,  3  East,  553 ;  Sowarsby  v.  Lacy,  4  Madd.  145, 
Sug.  Pow.  316;  Vend.  &  Purch.  5th.  edit  443,  &c. 
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ANONYMOUS. 

[1797,  August  9.] 

The  Court  will  not  control  the  Mastei's  appointment  of  a  receiver  without  a  special 

case,  (a) 
The  trustee  cannot  be  receiver,  (h) 

The  Attorney  General  [Sir  John  Scott]  moved  to  change  the  re- 
ceiver appointed  by  the  Master,  upon  the  ground,  that  the  person 
rejected  was  a  more  proper  person,  as  being  more  acquainted  with 
the  estate  and  in  the  confidence  of  the  family.  The  motion  was  not 
supported  by  affidavit. 

*  Mr.  Lhyd  and  Mr.  Stanley y  against  the  motion,  cited  [^  516] 
Creuze  v.  Hunter,  2  Bro.  C.  C.  253.  Thomas  v.  Dawkiny 
ante,  Vol.  L,  453  (1),  and  Bowersbank^t  Casey  ante,  164,  the  latter  of 
which  was  before  the  Lord  Chancellor  upon  motion ;  who  thought  a 
petition  the  proper  mode ;  upon  which  it  was  determined  by  the 
Master  of  the  Rolls  upon  great  consideration. 

Lord  Chancellor  [Loughborough].  I  cannot  ask  the  Master 
his  reasons.  It  is  not  a  subject  of  emulation  between  two  persons. 
But  here  there  is  another  objection ;  that  this  person  is  an  account- 
ing party,  a  trustee ;  and  he  ought  to  check  the  receiver.  He  can- 
not be  receiver  (2).  I  do  not  preclude  a  special  case  being  brought 
before  the  Court  impeaching  the  Master's  judgment :  but  upon  the 
mere  naked  allegation,  that  one  person  is  more  proper  than  another, 
I  cannot  ask  the  particular  reason,  why  he  preferred  the  one. 

Six,  ante,  the  note  to  Thomas  v.  ZXiwfttn,  1  V.  453,  as  to  the  appointment  of  a 
receiver. 

fa)  See  oiite,  p.  164,  note  (a)  to  Bawenbofik  v.  Colasseau, 

(b)  The  appointment  of  a  trustee  to  be  receiver  is  extremely  rare,  and  only 
where  he  will  act  without  emolument,  unless  no  one  else  can  be  nominated,  who 
will  act  with  the  same  benefit  to  the  estate.  1  Barbour,  Ch.  Pr.  166;  Sykes  v. 
Hastmgs,  11  Ve8.363;  Stdtmi  v.  Janes,  15  ib.  584. 

(1)  See  the  note,  p.  45a 

(2)  Post, V.  JoUandy  vol  viiL  72L 
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premises  and  the  annuity  during  her  life ;  but  in  case  there  shoaM 
be  three  or  more  children  then  living,  then  after  the  death  of  Doctor 
Hinchclifie  to  assign  the  leasehold  premises  and  the  6000/.  together 
with  the  securities,  in  which  the  same  should  be  invested,  to  and 
among  all  such  children  equally,  share  and  share  alike,  payable  to  a 
son  or  sons  at  twenty-one,  and  to  a  daughter  or  daughters  at  twenty- 
one,  or  marriage  with  consent  of  their  father,  if  Uving,  or  if  dead, 
of  the  trustees  and  their  mother:  provided,  that  notwithstanding 
the  postponement  of  the  assignment  of  such  shares  till  after  tbede^ 
cease  of  the  father  every  share  should  be  considered  as  vested  in  a 
son  at  twenty-one,  in  a  daughter  at  twenty-one,  or  marriage  with 
such  consent ;  with  a  provision  for  survivorship,  and  for  maintenance 
by  application  of  the  rents,  interest  and  produce,  after  the  death  of 
the  father  and  mother,  and  for  raising  upon  the  requisition  of  the 
husband  and  wife  or  the  survivor  such  sums,  payable  at  such  times 
as  they  should  under  hand  and  seal  with  two  witnesses  appoint  for 
the  advancement  of  any  of  the  children  ;  such  sum  or  sums,  as 
they  should  require,  to  be  deemed  and  taken  as  part  of  their  shares 
of  the  trust  funds  ;  and  if  the  father  or  mother  should  advance  any 
of  them  out  of  their  own  money,  then  they  or  their  respective  ex- 
ecutors should  receive  out  of  such  child  or  children's  respective 
shares  so  much,  and  the  same  should  be  deemed  as  part  of  such 
child  or  children's  share  of  the  trust  premises ;  in  case  he  or  she 
should  by  writing  under  his  or  her  hand  so  declare ;  and  not  other- 
wise ;  and  it  was  provided,  that  upon  the  requisition  of  the  hus- 
band and  wife  or  the  survivor  the  leasehold  premises  should  be  sold, 
and  the  6000/.  be  invested  in  other  securities  upon  the  same  trusts. 

The  marriage  took  place ;  and  there  was  issue,  two  sons  and  three 
daughters.  The  Bishop  of  Peterborough  received  the  6000/.  due  on 
the  two  bonds ;  and  invested  5425/.  17;.  8(/.,  part  thereof,  in  a 
mortgage  of  an  estate,  called  Breton  Ferry :  he  also  sold 
[•  518]  the  *  leasehold  house  in  March,  1786,  for  1050/.  the  trus- 
tees  not  being  consulted.  He  purchased  2050/.  I5s.  Irish 
debentures ;  whereby  certain  annuities  were  made  pa3rable  to  him, 
his  executors  and  administrators,  depending  upon  the  lives  of  his 
two  sons  and  his  daughter  Frances  respectively  ;  and  another  Irish 
security  for  a  similar  annuity  for  the  life  of  his  daughter  Emma 
Duncombe ;  the  whole  of  which  Irish  annuities  are  of  the  annual 
value  of  134/.  He  also  purchased  two  French  annuities  of  lOOl 
each  ;  depending,  the  one  upon  the  lives  of  his  wife  and  his  daugh- 
ters Emma  and  Frances,  the  other  upon  the  lives  of  his  wife  and  his 
daughter  Charlotte. 

By  his  will,  dated  the  29th  of  December,  1793,  he  gave  to  John 
Crewe  and  Benjamin  Barnard  all  his  estates,  goods,  chattels  and 
property,  of  what  nature  or  kind  soever,  in  trust  first  to  pay  his  debts 
and  charges  of  his  funeral ;  and  upon  farther  trust  declared  in  man- 
ner following:  then  to  pay  his  wife  the  sum  of  500/.  and  farther  to 
pay  her  annually,  so  long  as  she  shall  live,  the  sum  of  200/.  being 
the  produce  of  an  annuity  upon  her  life  purchased  of  the  Duke  of 


1796-7.]  HINCHCLIFFE  V.  HINCHCLIFFE.  518 

Devonshire,  in  addition  to  an  annuity  of  300/.  settled  upon  her  at 
her  marriage,  and  payable  by  John  Crewe,  her  brother,  or  by  his 
heirs ;  and  also  to  pay  his  said  wife  during  her  life  the  produce  of 
two  annuities  in  the  French  funds  of  100/.  each :  in  trust  also  to 
pay  his  wife  the  produce  of  all  the  Irish  tontine  annuities  during  her 
natural  life  to  her  own  use ;  and  after  her  death  in  trust  to  pay  to 
his  daughters  respectively  during  their  natural  lives  the  sum  arising 
from  the  tontine  annuities  during  their  respective  lives ;  and  in  case 
they  or  either  of  them  should  marry,  the  tontine  annuity  of  such 
daughter,  who  marries,  is  to  be  held  for  her  separate  use  and  ap- 
pointment, not  liable  to  the  debts  of  any  husband :  <^  I  will  my  sons  to 
have  each  his  tontine  annuity  upon  the  death  of  their  .mother ;  in 
trust  also  to  pay  the  interest  of  3000/.  owing  to  me  upon  mortgage 
by  the  Duke  of  Grafton ;  which  interest  is  not  to  be  paid  but  for  the 
rent  of  my  house  in  George  street ;  which  house  I  will  that  my  wife 
have  the  use  of  for  her  hfe  or  widowhood,  together  with  the  use  of 
all  my  furniture,  plate,  linen,  pictures  and  liquors,  an  inventory  being 
taken  of  the  several  articles  and  lodged  with  my  executor,  so  long 
as  she  remains  unmarried :  should  she  marry  again,  I  will,  that  the 
3000/.  specified  to  pay  the  rent  be  divided  equally  among 
my  three  daughters,  who  *may  be  then  living,  in  addi-  [*519] 
tion  to  what  else  shall  be  bequeathed  to  them :  but  if  one, 
two,  or  all  of  them,  be  dead,  and  have  left  issue,  then  what  would 
have  been  the  mother's  share  I  would  have  paid  to  the  representa- 
tive or  representatives  of  each."  The  testator  then  declared,  that 
the  lease  of  his  house  in  George  street,  household  furniture,  pictures, 
linen,  and  plate,  as  specified  in  a  schedule,  together  with  what  liquors 
may  remain,  should  become  the  property  of  his  eldest  son,  or  in  case 
of  his  death  before  the  death  or  marriage  of  his  motlier,  the  property 
of  his  (the  testator's)  son  Edward :  <<  In  trust  also,  that  each  of  my 
sisters  be  paid  by  my  executor  an  annuity  of  30/.  which  they  pur- 
chased of  me ;  and  I  will,  that  to  each  of  them  be  paid  100/.  and  a 
mourning  ring  given  in  token  of  my  sincere  aflfection,  and  an  addi- 
tion of  10/.  a  year  during  their  respective  lives  be  made  to  each  over 
and  above  the  30/. ;  and  upon  the  death  of  either  I  will,  that  to  the 
survivor  during  her  life  be  paid  the  whole  annuity  of  60/.  instead  of 
30/.  I  will  also,  that  my  executor  with  consent  of  my  trustees  or 
the  survivor  of  them  may  have  power  to  call  in  for  the  purposes  of 
my  will  all  moneys  in  the  funds,  lent  upon  mortgage,  bonds,  or 
otherwise,  and  to  sell  the  leases  of  all  my  houses,  except  that  in 
George  street,  so  long  as  my  widow  continues  to  live  unmarried ; 
again  I  will  also,  that  the  tontine  Irish  annuities  shall  not  be  sold 
during  my  wife's  life,  nor  the  annuity  upon  my  wife's  life  payable 
by  the  Duke  of  Devonshire  in  trust  to  pay  the  sum  of  6000/.  to  my 
son  Edward.  I  will  also  that  each  of  my  daughters,  as  they  shall ' 
respectively  attain  the  age  of  twenty-one,  or  be  married  sooner  with 
consent  of  their  mother  and  my  trustees  or  the  survivor  of  them,  be 
paid  the  sum  of  4000/.  and  until  my  daughters  shall  attain  the  age 
of  twenty-one,  or  be  married  with  the  consent  before  required,  my 
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will  is,  that  to  each  be  made  an  allowance,  as  the  trustees  and  exeo 
utor  may  think  fit,  for  her  maintenance  and  education.  It  is  my 
will  also,  that  after  the  death  of  my  wife  the  interest  arising  from 
the  French  annuities  of  that  standing  in  the  names  of  Emma  and 
Frances  Hinchdiffe  shall  be  paid  to  them ;  of  the  other  standing  in 
the  name  of  my  daughter  Charlotte  be  paid  to  her.  I  will,  that  the 
annuities  themselves  be  unalienable,  and  to  remain  in  trust,  as  is 
directed  in  regard  to  the  Irish  tontines."  After  giving  some  l^a-* 
cies  the  testator  left  his  eldest  son  Henry  John  Hinch- 
[*  520]  cliife,  whom  he  also  appointed  sole  executor,  ^  the  residue, 
whatever  it  might  be,  of  his  whole  fortune,  except  his  ser- 
mons and  books  of  divinity,  which  he  directed  to  be  delivered  up  to 
his  son  Edward. 

The  testator  died  in  1794,  The  bill  was  filed  by  the  younger 
children ;  praying,  that  they  may  be  declared  entitled  to  the  benefits 
provided  for  the  younger  children  by  the  settlement  as  well  as  to  all 
the  benefits  provided  and  bequeathed  to  the  Plaintiffs  respectively 
by  the  will.  The  eldest  son  by  his  answer  insisted,  that  from  the 
year  1778  to  1781  and  from  1784  to  1793,  and,  as  the  Defendant 
believes,  in  the  interval,  hb  father  kept  regular  accounts  of  the 
amount  and  particulars  of  his  property  and  of  his  debts  and  the  pro- 
gressive increase  or  decrease  of  his  property  by  reference  to  such 
debts  and  otherwise  from  one  half  year  to  another ;  and  in  such 
accounts  he  has  regularly  set  down  the  money  due  upon  the  mortgage, 
as  part  thereof ;  the  interest  of  which  mortgage  he  regularly  received 
without  the  intervention  of  the  trustees,  and  gave  receipts  in  his  owb 
name  ;  and  the  leasehold  premises  were  also  comprised  in  such  ac- 
counts, as  part  of  such  property,  until  sold  by  the  Bishop  in  1786  ; 
and  from  that  time  the  produce  was  brought  into  the  accounts ;  and 
was  intermixed  with  and  constituted  part  of  the  said  property ;  as 
appears  by  the  said  accounts  in  the  hand-writing  of  the  Bishop.  The 
Defendant  insisted,  that  the  testator  having  kept  such  accounts,  and 
blended  the  trust  property  with  his  own,  and  calculated  upon  the 
whole  together  without  any  distinction,  made  such  disposition  of  the 
same  by  his  will,  as  therein  contained  ;  and  it  appears  manifestly  as 
well  from  the  state  and  amount  of  his  property  as  from  the  accounts 
so  kept  and  provision  made  thereout  for  the  Plaintifis  by  his  will 
and  the  legacy  bequeathed  thereby  to  the  Defendant's  mother,  that 
the  testator  did  not  intend  to  give  the  Plaintiffs  double  portions ;  but 
intended  the  portions  given  to  them  respectively  by  the  will  to  be  in 
lieu  and  full  satisfaction  for  their  respective  interests  under  the  settle- 
ment ;  therefore  they  ought  to  elect. 

The  accounts  referred  to  by  the  answer  were  books  in  the  testa- 
tor's hand-writing ;  stating  his  property  and  his  debts,  and  compre- 
hending the  leasehold  premises  in  Conduit-street,  the  mortgage  upon 
the  Breton  Ferry  estate  and  the  annuity.  At  first  he  valued  the 
house  in  Conduit-street  singly  at  16002.  Afterwards  down  to 
January  1786,  he  values  his  three  houses  at  30002.  By  that 
account  he  values  them  at  2500/.     The  accounts  of  July  1786> 
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and  January  1786,  state  two  houses,  value  1500/.  Afterwards 
he  values  them  with  the  lease  of  the  house  in  Geoige-street 
at  1600/.  and  in  1793  at  1800/.  The  result  of  the  first  account 
in  1778  was,  that  he  was  worth  13,572/.  Every  subsequent 
account  stated,  how  much  he  was  better  or  worse  than  the  pre- 
ceding settlement;  and  the  result  of  the  last  was,  that  he  was 
worth  39,138/.  In  January  1786,  he  states  10,800/.  4  per  cent, 
stock,  worth,  at  87,  9301/.  and  the  account  of  July  following  (after 
the  house  was  sold)  states  12,000/.  4  per  cent,  stock,  at  91,  10,900/. 
The  account  of  July  1786,  contained  the  following  items :  <<  Received 
of  Mr.  Lunot  in  part  of  payment  of  the  house  50/." — "  Received  of 
Mr.  Lunot  by  his  note  31/.  10;." 

The  first  question  was,  whether  these  books  of  accounts  were  ad- 
missible. 

Mr.  Oraham  and  Mr.  Sutton,  for  the  Defendant.  In  PvJteny  v. 
Lord  Darlington  (1),  Reg.  Lib.  A.  1773,  fol.  710,  evidence  very 
similar  to  this  was  received,  and  was  one  foundation  of  the  decree : 
a  paper-writing  purporting  to  be  an  account  of  Mr.  Guy's  affairs. 
It  appears  both  by  the  decree  and  the  notes  of  the  arguments  of  the 
Judges,  that  the  extrinsic  circumstances,  the  deeds  and  other  writ- 
ings, were  relied  on.  In  Jeacock  v.  FauOceneTy  1  Bro.  C.  C.  296, 
Lord  Thurlow  says,  evidence  as  to  the  facts,  upon  which  the  testator 
made  his  will,  may  be  admitted.  That  is  the  purpose,  for  whidi 
these  books  are  produced ;  and  not  to  explain  the  will.  The  will 
being  silent  as  to  this  point,  those  facts  are  necessarily  to  be  taken 
into  consideration,  as  marking  the  view  of  the  testator,  when  he  made 
his  wiH.  In  Ellison  v.  Cookson,  3  Bro.  C.  C.  61  ;  ante,  Vol.  L,  100, 
Lord  Thurlow  admitted  the  evidence  ;  and  says,  it  is  to  be  admitted 
in  all  cases  of  a  presumption  of  satisfaction.  In  the  case  of  Mr. 
Selby's  will  it  was  held  competent  to  give  evidence  as  to  the  situation 
of  his  &mily.  The  state  of  the  testator's  funds  when  he  makes  his 
will  is  a  subject  of  daily  inquiry.  The  danger  of  perjury  by  admit- 
ting parol  evidence  does  not  arise  in  this  instance.  Debeze  v.  Momany 
2  Bro.  C.  C.  165,  519. 

Mr.  Qrant  and  Mr.  StetU,  for  the  PlamtifTs.  In  Pulteney  v.  Lord 
DarUngton  the  evidence  was  competent  to  show,  what  the  testator's 
acts  had  been.  This  was  not  a  question  of  construction. 
In  ^EUism  v.  Cookson  there  was  no  question  about  the  [•  522] 
meaning  of  the  will.  The  point  upon  the  evidence  was 
only,  whether  the  legacy  was  adeemed.  Brondey  v.  J^ereysj  Pre. 
Ch.  138,  is  against  the  admission  of  evidence.  In  Fonnereau  y. 
Poyntz,  1  Bro.  C  C.  472,  the  point  was  much  discussed.  It  is 
clearly  not  a  settled  point.  In  this  case  the  question  is  upon  the 
construction  of  the  will,  and  the  object  of  the  evidence  is  to  show, 
that  the  will  does  not  mean  vfh^i  prima  fade  it  purports. 

1796,  June  20rA.  Master  of  the  Bx>lls  [Sir  Richard  Pepper 
Arden.]     I  have  looked  into  the  point ;  and  have  great  doubt  about 

(l)CitediM^inPo2ey.  ix)n/S»tiieiv,andi)rti«e  v.  Deninm,  ts>L  vi.  309, 385; 
see  323, 391. 
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admitting  the  evidence  ;  though  I  am  very  much  inclined  to  admit 
it.  This  is  not  evidence  produced  to  explain  the  will  in  any  way  : 
if  so,  it  would  be  clearly  inadmissible.  Heather  v.  Rider,  1  Atk. 
425,  is  the  strongest  case  for  receiving  written  evidence  of  the  in- 
tent that  can  be :  but  I  cannot  understand  that  case ;  and  I  suspect, 
there  is  some  mistate  in  it.  I  did  not  know  before,  that  the  books 
of  General  Pulteney  had  been  admitted  in  evidence.  I  will  hear  the 
evidence :  but  I  desire  not  to  be  understood  as  admitting  it.  When 
I  give  judgment,  I  will  decide,  whether  it  is  to  be  admitted  or  not 
For  the  Plaintiffs.  The  testator  will  be  supposed  to  intend  to 
give  his  own  estate,  and  not  to  affect  what  he  had  no  power  over. 
The  gift  of  an  annuity  to  his  wife  in  addition  to  the  annuity  provided 
by  the  settlement  shows,  he  recollected  the  settlement :  he  must 
then  have  recollected,  that  his  children  were  entitled  to  certain  pro- 
visions under  it ;  therefore  if  he  intended  a  satisfection,  he  weuld 
have  expressed  it.  He  cannot  be  supposed  to  have  forgotten  the 
provisions  of  the  setdement ;  which  is  the  ground  in  some  cases. 
The  argument,  that  the  Court  leans  against  double  portions,  applies 
to  the  case  of  a  will,  where  the  testator  has  advanced  the  child  in 
his  life  ;  but  has  not  the  same  force  in  the  case  of  a  marriage  settle- 
ment ;  for  the  provisions  for  the  children  are  purchased  upon  the 
marriage  by  the  wife :  it  is  not  the  mere  bounty  of  the  parent,  with- 
in his  power,  and  revocable,  as  in  the  case  of  a  wiU.  In  Warren  v. 
Warrenj  1  Bro.  C.  C.  305,  Lord  Thurlow  does  not  approve  the  doc- 
trine against  double  portions  except  upon  the  ground  of  a  clear  in- 
tention to  substitute  the  new  provision  for  that  in  the  settlement. 
It  is  necessary,  that  the  intention  not  to  give  double  portions  should 

be  apparent  on  the  will  itself ;  as  it  was  in  that  case ; 
[•523]     where  *it  appeared  from  the  testator's  declaration,  that 

he  had  totally  forgot  the  settlement.    Part  of  the  settled 
property  moved,  not  from  the  testator,  but  his  wife. 

For  the  Defendant.  Lord  Thurlow  decided  Ellison  v.  CooJcson 
upon  the  general  principle  against  double  portions :  having  read  the 
evidence.  The  cases  have  even  gone  the  length  of  holding  a  second 
provision  for  children,  though  less  than  the  first  to  afford  a  presump- 
tion of  satisfaction,  and  to  throw  the  onus  on  the  other  party.  The 
cases  are  collected  by  Mr.  Cox  in  his  notes  upon  Copley  v.  Copley, 
and  Hartop  v.  Whitmore,  1  P.  Wms.  148,  682.  The  rule  is  laid 
down  broadly ;  that  the  subsequent  disposition  for  children  cancels  the 
former ;  discharging  the  moral  obligation  ;  which  is  to  be  done  but 
once  for  all.  In  BeUasis  v.  Uthwatt,  1  Atk.  426,  Lord  Hardwicke 
says,  that  in  the  case  of  an  eldest  son  and  a  number  of  younger 
children  it  is  not  to  be  inferred,  that  the  testator  meant  to  burthen 
the  eldest  with  double  portions. 

In  Ackworth  v.  Ackworth,  shortly  stated  in  the  note  to  Warren 
v«  Warren,  it  appears  from  the  Register's  Book,  that  the  legacies 
were  decreed  to  be  a  satisfaction  ;  and  there  was  no  circumstance 
to  show,  the  testator  did  or  did  not  recollect  the  precedent  disposi- 
tion. In  Pulteney  v.  Lord  Darlington^  Baron  Eyre  said,  he  did  not 
VOL.  III.  33* 
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agree  with  the  position  laid  down^  that  a  testator  does  not  mean  to 
give  what  is  not  his :  though  the  subject  may  not  be  his,  he  may 
think  it  his,  and  give  it  as  such.  The  testator  has  done  that.  He 
has  included  the  settled  property  in  the  distribution  he  makes  among 
his  children ;  considering  it  as  his  for  the  purpose  of  that  distribution. 
The  purport  of  the  evidence  is  to  show,  he  considered  the  trust  prop- 
erty as  purt  of  his  own  estate  ;  and  that  he  received  and  applied  it  to 
his  own  use.  The  lease  of  the  house  in  Conduit  Street  was  renewed 
and  assigned  by  him  without  the  intervention  of  the  trustees.  By  re- 
ceiving the  value  of  the  house  in  Conduit  Street  and  the  difference 
between  the  60Q0L  and  the  mortgage,  he  became  a  debtor  to  his 
children  ;  therefore  it  is  the  same  as  if  he  had  been  under  covenant, 
in  which  case  it  would  have  been  a  satisfaction.  There  is  no  dis- 
tinction between  a  covenant  and  a  debt  by  his  own  act ;  Weyland 
V.  Weyland^  2  Atk.  632.  The  express  addition  to  the  provision  for 
his  wife  excludes  the  supposed  addition  in  favor  of  the  children. 
Heame  v.  Ueamey  2  Vem.  556,  is  very  strong  to  show, 
the  Court  looks  at  what  the  will  meant.  Though  *  Lord  [*  524] 
Thurlow  in  Warren  v.  Warren  expresses  an  extrajudicial 
opinion  against  the  rule  ;  he  acknowledges  it  in  Powell  v.  Cleaver^ 
2  Bro.  C.  C.  500.  The  clause  in  the  settlement,  that  an  advance- 
ment by  the  Bishop  should  not  be  a  pai't  payment,  unless  so  pro- 
vided, was  only  the  caution  of  the  conveyancer;  and  does  not 
apply  to  the  case,  where  the  Bishop  is  making  a  distribution  of  all 
his  property.  There  is  no  difference  because  part  of  the  settled 
property  moved  from  the  wife.  Though  the  principal  subject  of  the 
settlement  was  his  wife's  property,  yet  if  there  had  been  no  settle- 
ment, it  would  have  been  his  by  marital  right. 

Rq^y.  In  Grave  v.  The  Earl  of  Salisbury,  1  Bro.  C.  C.  425, 
and  EUUon  v.  Cookson,  Lord  Thurlow  wonders  at  the  principle  of 
the  presumption.  In  case  of  an  increase  of  fortune  the  natural  pre- 
sumption is,  that  the  parent  means  to  augment  the  provision  for  his 
children.  As  he  has  given  more  than  what  would  amount  to  a  mere 
satisfaction  of  the  settlement,  they  are  obliged  to  admit,  he  means 
bounty  in  some  extent.  The  cases  upon  covenant  are  very  differ- 
ent. The  testator  having  once  noticed  the  settlement  in  making 
the  addition  in  favor  of  his  wife  thought  it  unnecessary  to  repeat 
that  as  to  his  children.  It  may  be  said,  that  if  he  meant  to  include 
the  provision  by  the  settlement,  he  ought  to  have  said  so.  It  cannot 
be  inferred  from  these  accounts  that  he  had  forgot  the  settlement. 
It  was  natural  for  him  to  throw  the  trust  property  into  the  account 
of  the  rest  of  the  property ;  because  he  was  to  have  it  for  life  ;  and 
had  also  an  eventual  interest  in  the  capital,  and  was  to  calculate 
upon  it  as  much  as  upon  the  rest.  He  could  not  exclude  it  from  an 
account  of  the  state  of  his  affairs.  He  must  have  taken  notice  of 
it  as  a  part  of  his  annual  income.  It  is  too  strong  an  inference, 
that  he  meant  to  treat  this  as  his  own  property,  because  he  did  not 
open  two  accounts  with  mercantile  exactness.  He  could  not  forget 
the  existence  of  the  mortgage,  upon  which  part  of  it  was  laid  out ; 
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for  he  was  reoeiving  the  interest.  He  must  have  known,  he  had  no 
power  over  that.  He  did  exercise  a  more  direct  act  of  ownership 
over  the  house.  If  they  rely  upon  that,  they  roust  take  it  with  the 
distinction  made  by  Lord  Hardwicke  in  Weyland  v.  Weyland,  that 
it  is  a  satisfaction,  only  because  it  is  a  debt.  At  the  time  of  the 
settlement  he  could  not  make  the  provision.  It  was  made  out  of 
the  fortune  of  his  wife.     His  fortune  bore  no  proportion  to  what  it 

was  afterwards.  Though,  if  no  settlement  had  been 
[*  525]     made,  the  *  property  of  his  wife  would  have  been  his  by 

marital  right,  yet  in  construing  the  intention  you  must 
take  the  real  fact  The  will  does  not  appear  to  pursue  the  settle- 
ment.    The  provisions  are  totally  different. 

1797,  Aug,  I2th.  Master  of  the  Rolls.  This  cause  has 
stood  a  considerable  time ;  and  the  greatest  doubt,  I  had,  was,  how 
far  certain  memorandums,  a  state  of  the  testator's  property,  as 
drawn  out  by  himself,  could  or  could  not  be  admitted  in  evidence  in 
any  degree  to  affect  the  question  now  under  consideration.  Upon 
consideration  of  all  the  cases,  and  the  principles,  upon  which  they 
are  determined,  respecting  the  intention  of  the  testator  in  giving  a 
portion  by  his  will  to  a  child  already  provided  for  by  settlement,  I 
am  of  opinion,  that  without  intrenching  upon  any  of  the  rules  res- 
pecting evidence,  of  which  I  am  as  jealous  as  any  Judge,  that  ever 
sat  in  a  Court  of  Equity,  this  state  of  his  property  is  evidence,  and  is 
very  material :  at  the  same  time  I  do  not  mean  to  have  it  understood, 
that  I  decide  entirely  upon  that ;  for,  independent  of  that,  the  lacts 
themselves  together  with  the  rules,  as  applied  to  settlements  and 
wills  providing  portions  for  children,  are  sufficient  to  show  the  in- 
tention, that  the  provision  by  the  will  should  be  a  satisfaction  of  the 
portions  provided  by  the  settlement.  The  books  would  be  evidence, 
if  only  to  prove  the  fact  of  the  disposition  of  the  house.  It  appears 
by  them,  that  the  house  was  sold  between  the  1st  of  January,  and 
the  1st  of  July,  1786:  the  particular  time  does  not  appear:  for  so 
much  did  he  suppose,  the  house  w^b  at  his  own  disposal,  that  he 
does  not  take  any  notice  of  the  sale.  It  clearly  appears,  and  yoa 
may  trace  it  in  the  books,  that  the  produce  was  laid  out  by  him  in 
the  funds.  Of  the  6000/.  it  is  plain,  he  received  near  600/. :  the 
rest  WBs  laid  out  in  a  mortgage.  It  does  not  appear,  that  he  gave 
any  receipt  or  acknowledgment.  He  bought  the  lease  of  another 
house.  It  does  not  appear,  that  he  ever  consulted  the  trustees  with 
regard  to  the  sale  of  the  house,  or  considered  himself  as  violating 
the  settlement ;  which  certainly  in  strictness  he  was  doing.  But  I 
use  that  only  as  an  argument,  that  he  conceived  of  this  settlement 

differently  from  what  it  really  was ;  for  it  is  impossible  to 
[•  526]     *  read  this  state  of  his  property,  and  to  consider  him  as 

aware  of  the  extent  of  his  interest,  and  wilfully  breaking 
through  the  settlement ;  for  there  never  was  a  more  careful  or  reg- 
ular man.  It  appears,  he  kept  an  exact  account  of  the  state  of  his 
affairs.  He  states  every  year  what  his  property  was,  calculales  the 
amount,  and  the  next  year  says,  whether  be  was  better  or  worse 
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than  at  the  former  settlement.  This  is  evidence,  not  for  the  purpose 
of  explaining  the  will  itself,  for  which  it  is  clear,  it  cannot  be  ad- 
mitted, but  to  show  the  circumstances,  under  which  he  made  his . 
will.  It  is  clear,  the  money  arising  from  the  sale  of  the  house  was 
not  received  by  the  trustees.  Frani  the  accounts  I  cannot  exactly 
trace,  how  the  purchase-money  was  paid.  There  are  only  two  re- 
ceipts entered:  one  for  50/.  the  other  a  note  for  31/.  10«.  I  sup- 
pose, the  rest  was  paid  in  money.  In  1786  the  testator  began  to 
be  more  accurate  and  more  attentive  to  the  value  of  his  property. 
For  some  time  before  that  he  began  to  make  half-yearly  accounts. 
I  cannot  trace  the  increase  of  the  4  per  cent,  stock  in  the  interval 
between  the  accounts  of  1786  otherwise  than  by  the  produce  of 
the  sale  of  the  house ;  and  it  appears,  he  received  part  of  the  pur- 
chase-money, by  the  other  entries.  It  appears,  his  property  had 
considerably  increased.  He  made  his  will  not  a  great  whale  before 
his  death ;  and  I  am  sorry,  it  was  so  near ;  for  it  appears,  that  in  all 
probability  he  had  not  as  complete  a  recollection  of  his  affairs,  as  if 
he  had  been  in  better  health. 

The  bill  claims  both  the  provisions  under  the  settlement  and  the 
will ;  to  which  it  is  answered,  that  according  to  the  principles  of 
construction  of  the  will  of  a  parent,  where  portions  are  provided  by 
a  settlement,  it  ought  to  be  taken  in  satisfaction ;  and  under  all 
the  circumstances  of  this  case  I  am  of  that  opinion.  It  was  ex- 
tremely well  argued ;  and  every  case,  that  could  bear  upon  it,  was 
very  fully  observed  upon :  but  it  was  said,  that  of  late  that  doctrine, 
that  appeared  established  respecting  double  portions,  had  received 
some  discountenance  from  Lord  Thurlow ;  and  that  he  had  in  War^ 
ren  v.  Warren  and  some  other  cases  hinted  a  disapprobation  of  it. 
From  the  whole  of  those  cases  relied  on  to  prove  that  I  see  clearly, 
that  he  never  did  mean  to  say,  such  a  rule  does  not  obtain  in  this 
Court ;  that  a  portion  provided  by  the  fiither  is  to  he  prima  facie  in- 
tended as  a  satis&ction.  It  is  very  true,  that  speaking  chiefly  of 
the  ademption  of  a  legacy  by  the  advancement  of  the  parent  after- 
wards he  laments,  that  the  Court  has  carried  it  so  &r  as  to  go  in 
some  cases  against  the  intention :  but  so  fer  from  saying,  that  rule 
is  not  established,  he  says,  it  is  too  late  to  say,  it  is  not  the 
role  now ;  though  it  is  frequently  carried  even  against  *  the  [*  5S7] 
intention.  I  never  found,  that  he  meant  to  br^k  through 
the  rule.  No  man  criticised  more  upon  rules  laid  down  by  other 
Judges:  but  no  man  was  more  rigid  in  observing  them,  when  he 
could  once  deduce  them. 

The  cases,  I  chiefly  rely  upon,  are  Copley  v.  Copley  and  the  suc- 
ceeding cases,  particularly  fVarren  v.  Warren ;  which  never  was  de- 
termined by  Lord  Thurlow.  I  wish  this  to  be  considered  as  different 
from  the  cases  of  a  will  and  a  subsequent  advancement.  The  cases 
before  Lord  Thurlow  were  chiefly  of  that  kind.  I  take  the  rule  to 
have  been  never  yet  departed  from,  that  prima  facie  a  portion  to  a 
child  by  the  will  of  the  parent  (1),  if  there  is  any  other  prior  pro- 

(1)  Personal  estate,  taken  under  an  intestacy,  no  satiiifcction.     TuMen'v. 

TtMMBU,  JNM<k  vol  i^  iia 
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vision,  is  a  satisfaction,  unless  it  is  'shown  clearly  that  it  is  not  so  in- 
tended. Copley  V.  Copley  is  more  shortly  reported  than  most  of  the 
cases  in  Peere  Williams :  but  Mr.  Cox  has  stated  it  from  the  Regis- 
ter's Book.  The  time  of  payment  of  the  sum  under  the  second 
settlement  does  not  appear  in  the  Register's  Book:  but  the  circum- 
stance of  that  sum  not  being  payable,  unless  the  daughter  married, 
was  insisted  on  in  argument  to  show,  it  was  not  a  satisfaction  for  the 
portion  at  all  events  payable  at  the  age  of  twenty-one.  Without 
taking  up  the  time  of  the  Ck>urt  in  conunenting  upon  the  intermedi- 
ate cases,  all  of  them  are  cited  and  relied  upon  in  Warren  v.  Warren. 
I  do  not  know,  whether  the  judgment  pronounced  by  Lord  Commis- 
sioner Ashhurst  is  to  be  considered  as  the  opinion  of  all  the  Lords 
Commissioners ;  for  Lord  Loughborough  did  not  attend  that  day. 
Lord  Thurlow,  when  the  cause  came  before  him,  is  stated  to  have 
thrown  out  this :  <<  a  great  number  of  cases  have  been  cited  to  show, 
that  the  Court  leans  against  double  portions :  but  I  have  not  found, 
that  it  would  do  as  a  distinct  rule,  that  where  a  parent  has  made  a 
provision  by  will  for  a  child,  whom  he  has  afterwards  provided  for 
in  marriage,  it  is  prima  facie  a  satisfaction."  That  is  not  the  case 
before  him.  I  suppose,  if  he  said  so,  it  must  be  upon  some  cases 
cited  in  atgument  From  that  and  what  follows  it  has  been  assumed, 
that  he  was  of  opinion,  there  was  no  such  rule.  In  subsequent  de- 
terminations he  has  said,  it  is  too  late  to  question  the  rule :  but  it 
has  been  carried  too  far.  The  Lords  Commissioners  gave  their  opin- 
ion shortly  ;  and  they  particularly  mention  the  rule.  The  three 
cases  in  the  note  to  that  report  are  very  material.  AcJctDorth  v. 
Ackworth,  19th  July,  1773  ;  Byde  v.  Byde  (1),  before  Lord  North- 
ington,  1  Geo.  III. ;  and  The  Dvke  of  Somerset  v.  The  Duchess  of 

Somerset^  before  Lord  Camden,  9th,  10th,  and  1  Itfa  March, 
[ *528  ]     1767.    ^Ackworth  v.  Adctoorth  very  much  resembles  this 

case :  but  it  is  so  long  in  the  Register's  Book,  that  it  is 
not  very  easy  to  extract  what  the  case  was.  A  sum  of  ^002.  was 
settled  in  trust  for  the  husband  for  life ;  then  for  the  wife  for  life ; 
then  for  the  children,  with  a  power  of  appointment.  The  husband 
by  will  gave  2000Z.  to  each  of  his  children ;  and  directed,  that  his 
wife  should  take  the  interest  for  life  in  Ueu  of  her  settlement: 
the  legacies  were  decreed  to  be  a  satisfaction.  As  to  Byde  v.  Byde^ 
the  Raster's  Book  has  only  the  dismission  of  the  bill ;  from  which 
I  collect,  that  the  bill  was  brought  by  the  children,  having  received 
one  portion,  for  the  other ;  and  was  therefore  dismissed.  I  have  not 
examined  the  Register's  Book  as  to  the  Duke  of  Somerset's  case : 
but  if  it  is  as  reported,  it  is  exceedingly  strong.  Portions  were  pro- 
vided for  younger  children :  the  father  by  his  will- made  a  fresh  pro- 
vision for  every  branch  of  his  family :  an  election  was  directed. 

It  remains  to  see,  whether  there  were  any  peculiar  circumstances 
in  Warren  v.  Warren.  It  is  said,  the  ground  of  that  case  was,  that 
it  was  clear,  the  testator  had  forgotten  the  settlement ;  and  that  in 

(1)  1  Cox,  44;  2  Eden,  19. 
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this  case  he  has  not  That  is  a  very  considerable  ingredient ;  that 
having  foi^got  one  provision  he  could  not  mean  them  to  have  both ; 
but  then  you  must  resort  to  the  rule  of  double  portions ;  for  that 
would  not  have  done  in  the  case  of  other  persons ;  as  if  a  debt  was 
due,  and  he  had  forgot  it  (1^  ;  for  rum  constat ,  that  he  would  not 
have  done  it,  if  he  had  not  foi^t  it :  I  do  not  know,  that  it  would 
do  in  the  case  of  a  wife :  nan  c(m$tatj  that,  if  he  had  recollected,  there 
was  something  else,  he  would  not  have  given  it  (2\  Here  it  is  clear, 
he  recollected,  there  was  some  settlement  upon  his  wife :  but  that 
he  recollected  what  that  was,  is  by  no  means  clear. 

A  circumstance  occcurs  here  much  relied  upon  in  Jtacock  v. 
FaOcener  (3) :  he  gives  her  certain  bounties :  which  he  declares  to 
be  in  addition.  Why  does  he  not  say  so  as  to  the  children  ?  He 
knew,  he  had  made  a  settlement,  but  forgot  the  nature  of  it.  He 
recollected,  he  had  made  some  provision  for  his  children ;  but  did 
not  know  all  the  ingredients.  Jeacock  v.  FaOcener  is  a  strong  case ; 
I  think  a  hard  case,  I  confess :  but  I  am  perfectly  satisfied  with  it 
upon  the  reasoning.  All  the  circumstances  are  extremely  strong  to 
fortify  what  I  take  to  be  the  rule ;  that  if  portions  are 
provided  by  any  *  means  whatsoever,  and  the  parent  gives  [*  529] 
a  provision  by  will  for  a  portion,  it  is  a  satisfaction  frima 
facUf  and  unless  there  are  circumstances  to  show,  it  is  not  so  intend- 
ed ;  and  nothing  is  more  clear,  than  that  these  are  meant  for  portions. 
Maintenance  is  given  by  both.  Though  this  is  not  the  case  of  an 
eldest  son  having  an  estate,  upon  which  portions  are  charged,  yet 
the  Defendant  is,  as  Lord  Loughborough  says,  general  representative 
in  land  or  money,  upon  whom  the  burthen  of  the  portions  would  fall. 
The  doctrine  upon  this  point  is  very  shortly  stated,  and  in  a  manner, 
to  which  I  perfecdy  accede,  in  Devese  v.  Pontet,  before  Lord  Kenyon, 
Finch's  Pre.  Ch.  240,  n.  that  tlie  rule  should  be  adhered  to,  as  laid 
down  by  a  very  great  Judge,  Lord  Somers ;  who  observed  in  Oood- 
feUow  V.  Burchettf  that  cases  of  this  nature  depend  upon  circum- 
stances ;  and  when  a  legacy  has  been  decreed  a  satisfaction,  it  must 
be  grounded  upon  some  express  evidence  or  at  least  a  strong  pre- 
sumption, that  the  testator  intended  it  as  such.  Adopting  this  rule, 
as  laid  down  unequivocally  by  Lord  Somers,  I  am  of  opinion,  that 
the  portions  by  the  will  are  intended  in  lieu  and  satisfaction  of  the 
portions  by  the  setdement  (4). 

It  is  hardly  worth  while  to  state  the  difference  between  these 
cases  and  those  upon  the  satisfaction  of  a  debt  by  a  will.  Of  all 
rules,  that  have  been  adopted  in  this  Court,  I  should  regret  the 
rule,  that  a  legacy  is  a  satisfaction  of  a  debt,  provided  it  is  equal 
to  the  debt.  Tlmt  however  is  clearly  established:  but  any  little 
circumstances  are  laid  hold  of  by  the  Court  to  take  it  out  of  the 

(1)  See  Mr.  Cox's  note  to  Chancers  Case,  1  P.  Wms.  410,  and  the  note,  poti 
589. 

(2)  Rtdiardfon  v,  Elphinstone,  anU^  vol.  ii.  463L 

(3)  1  Bro.  C.  C.  296. 

(4)  See  the  notes,  aitfe,voLL  112, 35a 
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rule  ^1).  That  is  admitted  at  the  bar  not  to  be  the  case  as  to  this 
doctrine  of  portions :  for  if  both  have  the  same  object,  and  there  are 
only  slight  differences,  still  they  shall  not  both  avail. 

As  to  the  books,  I  am  clearly  of  opinion,  nothing  of  this  sort  is 
admissible  to  prove,  that  the  will  has  a  meaning  different  from  that, 
which  it  purports  on  the  face  of  it :  but  it  is  to  prove  the  circum- 
stances, under  which  the  testator  made  his  will,  with  regard  to  the 
portions  provided  for  his  children,  as  to  the  state  of  his  property  and 
what  he  meant  to  give.  The  case  of  Pulteney  v.  Lard  Darlington 
IS  very  analogous.  The  question  was,  whether  General  Pulteney 
did  or  did  not  intend  to  comprise  in  the  will  an  estate,  of  which  he 
supposed  himself  the  owner.  To  prove,  he  did,  the  steward's 
accounts  and  a  settlement,  as  drawn  out  by  him,  of  the 
[♦530]  state  of  his  property  were  offered  in  evidence,  and  •admit- 
ted, and  commented  upon.  I  have  a  note  of  the  judgment 
upon  the  28th  of  June,  1776.  Chief  Justice  De  Grey  says,  "  the 
intention  appears  from  circumstances  sufficient  to  make  an  impres- 
sion upon  my  mind,  and  confirming  the  opinion,  I  had  formed,  not 
to  throw  entirely  out  of  the  case  this  settlement  by  a  great  family. 
A  man  may  give  by  a  mean  and  indirectly  what  is  not  his  own ; 
either  by  express  condition,  or  equity  arising  upon  an  impHed  con- 
dition: the  two  modes  are  quite  different;  and  were  too  much 
blended  in  the  argument.  Where  the  testator  has  neglected,  prob- 
ably from  ignorance,  possibly  from  inattention  to  the  nature  of  the 
estate,  to  insert  such  a  condition,  then  a  Court  of  Equity  interposes. 
The  cases  of  double  portions  have  no  analogy  to  election :  it  is  true, 
they  involve  election:  but  they  do  not  depend  upon  election." 
Baron  Eyre  says,  he  does  not  agree  to  the  position  laid  down  in  the 
general  sense  of  it,  that  where  a  man  gives  all  his  estate,  he  does  not 
mean  to  give  what  is  not  his :  what  he  thinks  his  is  in  the  sense,  he 
uses  the  word,  his  (2). 

It  is  impossible  to  doubt,  that  the  Bishop  did  conceive,  he  had  a 
right  to  dispose  of  all  the  property,  }he  there  describes  as  his  own, 
in  satisfaction  of  this  settlement.  It  is  impossible  not  to  say,  he 
thought,  the  settlement  had  not  specifically  bound  this  property. 
The  bill  therefore  must  be  wholly  dismissed. 

I  desire  to  be  understood,  that  the  books,  I  have  admitted,  are  up- 
on the  question  of  election ;  upon  which  question  I  take  them  to  be 
admissible :  but  not  to  explain  the  will  (3). 

1.  As  to  the  propriety,  in  testamentary  causes,  of  receiving  evidence  of  matters 
dehon  the  will,  see  the  notes  to  Stratton  v.  Beti^  1  V.  285 ;  and  note  1,  to  Bmmh 
V.  Bead,  lY.  257. 

2.  With  respect  to  the  prima  facie  presumption  against  a  child's  claim  to  a 

(1)  The  same  rule  prevails,  if  the  legacy  is  greater  than  the  debt  See  Chan' 
cetfa  Case,  1  P.  Wms.  408,  and  Mr.  Cox's  note,  w^nie,  466;  fToUoce  v.  Powfid, 
posty  vol.  xL  540. 

(2)  See  the  notes,  anU,  vol.  i.  523, 527;  post,  V.  325,  400. 

(3)  Post,  Eden  v.  SnwOi,  (Mome  v.  Duke  of  Leeds,  vol.  v.  341, 369;  Pde  v. 
Ijori  Somen,  Druee  v.  Jhnison,  vi.  309, 385:  and  the  note,  325;  Robinsw  v. 
im%,ix.577;  1  Ball  &  Beat  542. 
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doable 
note  6,1 

and  note  ^^  ^^.^^  ,.  ,,  w...^^.  ^,«,  ^   .. , 

adhering  to  established  niles,  however  doubtful 
appear,  see  note  4,  to  EUtB  v.  SmUk^  1  V.  11. 


SPARKES  V.  CATOR. 

[Rolls  — 1797,  August  12.] 

Portions  for  children  by  the  will  of  the  parent  held  a  satisfaction  of  a  provision 
by  settlement,  upon  the  intention :  sUffht  circumstances  of  difference,  that  would 
repel  the  presumption  of  satisfaction  between  stnngen,  are  not  sufficient  in  the 
case  of  parent  and  child,  (a) 

Bt  settlement,  dated  the  22d  of  August,  1765,  reciting  an  intend- 
ed marriage  between  Joseph  Sparkes  and  Mary  Cator,  and  that  John 
Cator,  the  father  of  Mary,  bequeathed  to  her  3000/.  one  moiety  to  be 
paid  upon  her  marriage,  the  other  upon  the  decease  of  her 
mother  Mary  Cator,  his  executrix,  and  that  her  *  mother  [•SSI] 
had  agreed  to  pay  to  Joseph  Sparkes  upon  the  marriage 
2000/.  part  of  the  said  legacy,  and  which  with  lOOOZ.  to  be  paid  to 
him  upon  the  death  of  Mary  Cator,  the  mother,  would  be  in  full  of 
the  said  legacy ;  and  that  the  said  Mary  Cator,  the  mother,  intended 
in  her  life  or  by  will  to  give  to  Joseph  Sparkes  the  farther  sum  of 
1000/.  to  be  settled  in  manner  after  mentioned,  in  consideration 
of  the  marriage  and  the  said  2000/.  and  for  making  a  provision  for 
the  wife  and  issue,  Joseph  Sparkes  covenanted  to  execute  two 
bonds ;  one  for  the  payment  of  4000/.  within  three  years  after  the 
marriage,  the  other  in  the  penal  sum  of  4000/.  with  a  condition, 
that  so  soon  as  Joseph  Sparkes  should  becon^e  possessed  of  the 
1000/.  payable  upon  the  death  of  Mary  Cator,  the  mother,  under 
the  will  of  John  Cator,  and  of  the  other  sum  of  1000/.,  he  should 
pay  the  same  in  trust  to  pay  the  rents,  interest,  dividends  and  prod- 
uce, to  Joseph  Sparkes  for  life ;  and  after  his  decease,  in  case  his 
wife  should  survive,  and  there  should  be  any  issue  living  at  his 
death,  as  to  2000/.  part  of  the  said  4000/.  in  trust  for  Mary  his  in- 
tended wife,  her  executors,  &c.;  and  as  to  2000/.  residue  thereof, 
to  pay  the  said  Mary  all  the  rents,  interest,  dividends  and  produce, 
for  her  life ;  and  after  their  several  deceases  in  trust  for  the  only 
child,  and  if  more  than  one,  for  all  and  every  the  children  living  at 
the  decease  of  the  survivor  of  the  husband  and  wife,  to  be  equally 
divided  ;  and  in  case  the  wife  should  survive,  and  there  should  be 
no  issue,  or  all  should  die  in  her  life  under  twenty-one,  and  without 
issue,  in  trust  to  assign  the  whole  4000/.  to  the  wife,  her  executors, 
&c. :  and  as  to  the  two  sums  of  1000/.  each  upon  trust  to  pay  the 

(a)  See  ardCj  p.  516,  notes  (a)  and  (c)  to  HindicUffc  v.  Hinehdiffe;  and  note  (a) 
to  BichardBon  v.  Elphinstonef  2  V.  463. 
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whole  interest,  dividends  and  produce,,  to  Joseph  Sparkes  for  life  ; 
and  after  his  decease,  in  case  his  wife  should  survive,  to  her  for  life  ; 
and  after  their  several  deceases  upon  the  same  trust  for  the  children, 
as  aforesaid ;  and  if  there  should  be  no  issue,  or  all  should  die  in  the 
life  of  the  wife  under  twenty-one  and  without  issue,  upon  trust  for 
Joseph  Sparkes,  his  executors,  &c. 

The  marriage  took  place,  and  the  bonds  were  executed.  > 
Joseph  Sparkes  by  his  will,  dated  the  17th  of  May,  1786,  gave  to 
his  son  John  800Z.  to  be  paid  at  twenty-one ;  <'  which  with  7002. 
which  I  advanced  for  him  as  an  apprentice  fee  makes  his  legacy 
equal  to  those  hereafter  given  to  my  three  other  sons?'  He  gave 
his  daughter  Harriet  2000Z.  to  be  paid  at  twenty-one,  or  marriage 
with  the  consent  of  his  wife,  if  living,  or  his  executors,  if  she  was 
dead,  or  of  such  as  should  be  appointed  by  her  agreeably  to  a  power 
afterwards  vested  in  her.  He  gave  his  three  sons  George,  Joseph, 
and  Henry  15007.  a-piece,  to  be  paid  at  twenty-one  res- 
[•532]  pectively  :  *but  declared,  that  what  sums  should  be  ad- 
vanced in  the  mean  time  by  him,  his  wife,  his  executors, 
or  such  person  as  should  be  appointed  by  her  under  the  power,  for 
apprentice  fees  or  other  purposes  beyond  those  of  maintenance  and 
clothing  and  education  should  be  deemed  and  taken  as  part  of  the 
said  legacies  ;  and  the  sum  so  advanced  for  each  son  should  be  de- 
ducted from  his  legacy :  '<  What  sums  I  shall  advance  will  appear  by 
my  books  wherein  the  same  shall  be  charged  to  separate  accounts  as 
is  already  done  in  the  case  of  my  son  John ;"  and  he  directed,  that 
if  any  of  his  children  should  die  before  the  time  of  payment  of  their 
legacies  respectively,  such  legacy  or  legacies  should  be  divided  among 
the  survivors,  payable  as  the  original  legacies.  He  gave  the  annui- 
ties for  lives,  which  he  should  die  possessed  of,  and  all  the  rents,  is- 
sues and  profits,  of  all  other  his  estate  and  effects  real  or  personal  of 
whatever  nature,  to  his  wife,  to  be  received,  managed,  possessed  and 
enjoyed,  by  her,  she  continuing  a  widow,  without  control  from  his 
executors,  subject  to  an  annuity  of  lOL  to  his  sister,  until  the  lega- 
cies aforesaid  should  become  payable ;  relying  upon  her  judgment 
to  appropriate  in  the  mean  time  such  part  of  his  principal  moneys, 
which  she  is  hereby  empowered  to  do,  or  the  income,  dividends  and 
profits,  as  they  shall  be  requisite  for  the  maintenance,  education,  and 
uses,  of  their  children,  or  for  apprentice  fees  or  other  purposes  to- 
ward promoting  the  interest  of  their  sons  ;  and  after  payment  of  the 
said  legacies  then  he  gave  all  the  income  of  the  annuities  as  might 
be  in  being,  and  all  the  rents,  dividends  and  profits,  of  such  part  of 
his  real  and  personal  estate  as  should  be  then  remaining,  to  his  wife, 
to  be  used,  managed,  possessed  and  enjoyed,  for  her  life  without  con- 
trol from  his  executors,  she  continuing  a  widow.  He  gave  his  four 
sons  the  farther  sum  of  1000/.  a-piece,  payable  after  the  death  of  his 
wife  and  within  three  months  afterwards  to  such  of  them  as  should 
be  twenty-one,  and  to  the  others,  when  they  should  attain  that 
age.  He  gave  his  daughter  Harriet  the  farther  sum  of  2000Z.,  to 
be   paid  her  within  three  months  after  his  wife's  death,  provided 
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she  should  then  be  twenty-one,  or  married  with  his  wife's  consent ; 
if  neither,  then  to  be  paid  to  her  when  twenty-one,  or  married 
with  consent  of  his  executors  or  the  executors  under  his  wife's 
power  or  the  major  part  of  them ;  and  if  either  of  his  said  children 
should  die  before  his  wife,  leaving  no  lawful  issue,  the  legacy  or  leg- 
acies of  the  child  or  children  so  dying  to  be  divided  equally  among 
the  survivors,  payable  at  the  same  time  as  the  original  legacies ;  Pro- 
vided, if  any  of  the  children  die,  their  issue  shall  be  entitled  to  the 
legacies  of  their  parents,  to  be  paid  at  twenty-K>ne.  All  the  remain- 
der of  his  estate  and  effects,  except  what  he  might  by  his  will  give 
to  the  child,  his  wife  was  then  encient  with  or  might  be  encient  with 
at  his  death,  he  gave  the  same  both  real  and  personal  to  his  wife,  to 
dispose  thereof,  she  being  a  widow,  to  and  among  all  or  such  of  their 
children  or  their  issue,  in  such  manner  and  proportions  as  she  should 
think  proper  during  her  life  or  by  will ;  in  default  thereof  the  said 
remainder  or  so  much  as  should  be  unappropriated  at  her  death  to 
be  divided  in  equal  shares  among  such  of  their  children  as  might  be 
then  living,  and  the  issue,  if  any,  of  such  as  might  have  died  during 
her  life  :  the  issue  of  each  deceased  to  have  an  equal  share  with 
those,  who  may  have  survived  his  wife  ;  such  shares  to  be  paid  at  the 
same  times  as  the  original  shares.  Then,  in  case  his  wife  should 
marry  again,  he  directs,  that  instead  of  the  benefits  thereby  given  or 
intended  for  her  she  should  receive  and  be  entitled  to  such  only  as 
were  provided  for  her  by  the  marriage  settlement :  and  that  imme- 
diately upon  her  marriage  her  power  as  executrix  should  cease ;  and 
the  possession  and  management  of  his  affairs  and  efiects  should  be 
carried  on  by  his  executors  ;  and  as  to  the  moneys  given  in  legacies, 
payable  after  her  death,  the  same  must  after  her  marriage  be  consid- 
ered as  making  part  of  his  estate  and  effects,  to  be  disposed  of  as 
follows :  as  to  all  such  parts,  as  shall  be  unappropriated  at  her  mar- 
riage, to  be  applied  in  the  first  place  to  the  payment  of  the  legacies 
hereinbefore  first  given  ;  namely,  the  2000Z.  to  his  daughter  Harriet, 
the  800/.  to  his  son  John,  and  the  1500/.  a-piece  to  his  other  three 
sons,  after  deducting  fi'om  his  said  three  sons'  legacies  whatever  sums 
shall  have  been  advanced  respectively  for  apprentice  fees  or  other 
purposes  beyond  those  of  education,  clothing  and  maintenance  ;  in 
the  second  place,  to  the  payment  of  2000/.  more  to  his  daughter 
•Harriet  and  1000/.  a-piece  to  his  four  sons  ;  and  the  ren^ainder  to 
be  divided  among  all  his  children,  share  and  share  alike,  payable  at 
such  times  and  under  such  conditions  as  they  would  have  been  en- 
titled to  receive  the  legacies  given,  in  case  his  wife  died 
unmarried.  He  appointed  his  wife  *  executrix  during  her  [*  534] 
widowhood  subject  to  no  control  from  his  executors  or  either 
of  them ;  and  he  appointed  his  brother  and  brother-in-law  executors 
upon  her  marriage,  or  death  without  appointing  executors  under  the 
power  given  to  her.  Then  reciting,  that  she  had  been  brought  to 
bed  of  a  daughter,  since  he  began  to  write  the  foregoing,  he  bequeath- 
ed to  his  said  daughter  the  like  legacies  as  hereinbefore  given  to  his 
sons  :  that  is  to  say,  1500/.  and  1000/.  and  that  she  should  have  a 
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share  equally  witli  his  sons  in  his  estate  and  effects  in  the  event  of 
his  wife's  marriage,  or  her  dying  without  a  will,  as  before  set  forth, 
and  an  equal  benefit  of  survivorship  with  his  other  children  ;  such 
legacies  and  shares  to  be  paid  at  such  times  and  under  such  limi- 
tations respecting  marriage  as  his  daughter  Harriet's  shares  and  1^- 
acies. 

By  a  codicil  executed  in  1789  tlie  testator  hoping,  his  dau^ter 
Harriet,  while  single,  would  continue  to  live  with  her  mother,  and 
being  unwilling  to  lessen  his  wife's  income  unpecessarily,  gave  his 
I  said  daughter  lOOOZ.  only  at  twenty-one  instead  of  2000/.  the  said 
lOOOZ.  to  be  paid  her  on  her  marriage,  or  if  she  remains  single  after 
his  wife's  death,  in  the  same  manner  as  her  other  l^acy  of  2000^ 
<<  thinking  it  right  to  make  the  fortunes  of  my  two  ^ughters  more 
nearly  equal,  instead  of  the  legacies  hereinbefore  given  to  my  youngest 
daughter  Juliana  Caroline  Joan,"  he  bequeathed  her  2000/.  upon 
her  day  of  marriage,  provided  she  should  be  theri  twenty-one ;  if 
younger,  then  1000/.  upon  her  day  of  marriage,  and  the  other,  when 
she  should  arrive  at  that  age ;  and  he  also  bequeathed  to  her  the 
sum  of  1500/.  payable  after  his  wife's  death ;  and  declared  the  said 
legacies  payable  under  the  same  limitations  as  those  of  his  daughter 
Harriet :  and  that  his  said  youngest  daughter  should  have  the  same 
benefit  of  survivorship  as  his  other  children,  and  come  in  for  an 
equal  share  with  them  of  his  estate  and  effects,  in  case  of  his  wife's 
dying  without  a  will  or  marrying  again. 

By  another  codicil,  executed  in  1790,  reciting,  that  he  had  lately 
advanced  1000/.  for  his  son  John  as  a  premium  for  being  admitted 
into  a  partnership,  the  testator  revoked  the  legacy  of  800/.  made 
payable  to  him  at  twenty-one. 

The  testator  died  in  1790.  His  widow  did  not  marry  again. 
She  died  in  1794  ;  leaving  the  six  children  mentioned  in  her  hus- 
band's will  surviving.  By  her  will  she  gave  all  tlie  money 
[*  535]  *  arising,  after  all  her  debts  paid  and  the  legacies  under 
the  will  of  her  husband,  to  be  divided  share  and  share 
alike  between  her  three  sons  and  youngest  daughter,  Greorge,  Joseph, 
and  Henry  Sparkes,  and  Juliana  Caroline  Joan  Sparkes.     John  and 

Harriet  Sparkes  received   their  legacies.     Harriet  married  

Heapy. 

The  bill  was  filed  by  George,  Joseph,  Henry,  and  Juliana  Caro- 
line Joan :  praying  an  account  of  the  personal  estate,  and  a  declar- 
ation, that  the  legacies  given  by  their  father's  will  to  Harriet,  and 
the  sums  advanced  by  the  testator  in  his  life  to  John,  together  with 
the  legacy  given  to  him,  should  be  taken  as  a  full  discharge  and 
satisfaction  of  what  they  would  be  entitled  to  under  the  marriage 
settlement. 

.     The  cause  came  on  for  farther  directions ;  and  stood  some  time 
for  judgment. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Abden].  This  is 
exactly  upon  the  same  ground  as  Hinchcliffe  v.  Hinchcliffe  (1),  and 

(1)  The  preceding  case.  See  imie,  Ellison  v.  Cooksoriy  voL  L  100;  and  the 
notes,  pages  112, 259. 


1797.]    .  SPARKES   V.  GATOR.  535 

is  a  stronger  case.  I  consider  that  case  in  a  great  measure  as  a  case 
of  covenant ;  for  the  testator  was  indebted  for  all,  he  put  in  his  own 
pocket ;  and  it  is  hardly  possible  to  suppose,  being  accountable  for 
this  money  to  his  children,  he  should  mean  them  to  have  both. 
That  case  would  not  have  created  so  much  difficulty,  if  it  had  been 
upon  covenant ;  for  then  he  would  beyond  all  question  have  satisfied 
that  covenant  The  question  is,  whether  there  are  any  circum- 
stances in  the  provision  made  by  the  will  different  from  that  by  the 
settlement,  to  show,  the  one  is  not  intended  to  be  in  lieu  and  satis- 
faction for  tlie  other.  It  falls  within  the  principle  of  Lee  v. 
D^Arand^y  3  Atk.  419;  I  Ves.  1^  and  those  cases,  where  a  man 
has  covenanted  to  do  a  thing,  and  has  done  sometliing  tantamount 
to  it  (1).  When  it  comes  to  be  a  question  between  parent  and 
child,  small  circumstances  are  not  sufficient  to  repel  the  presumption, 
which  with  regard  to  third  persons  would  be  sufficient.  Here  there 
is  nothing  but  the  circumstance  of  making  the  payment  three  months 
after  the  death  of  his  wife  instead  of  at  her  death.  The  provisions 
by  the  will  are  much  greater  than  by  the  settlement.  Upon  the 
will  there  are  many  circumstances  to  show,  the  testator 
could  not  have  intended  them  to  have  both.  From  *the  [*536] 
directions  as  to  maintenance  and  education  he  evidently 
means  portions :  and  I  cannot  collect  any  one  circumstance  from 
the  will  to  show,  that  he  had  not  in  contemplation  any  provision,  he 
had  made  by  covenant  or  otherwise  upon  his  marriage,  and  intended 
a  satisfaction.  The  slight  difference  of  being  payable  within  three 
months  after  the  death  of  his  wife  instead  of  immediately  upon  her 
death  cannot  make  a  difference,  to  show,  he  did  not  mean  a  satis- 
faction of  a  covenant,  which  is  literally  fulfilled,  and  more.  Th6 
principles  of  Haynes  v.  Micoy  1  Bro.  C.  C.  129,  cannot  be  consid- 
ered as  applicable.    Therefore  this  is  a  satisfaction. 

1.  As  to  the  doctrine  of  satisfaction  in  a  case  between  parent  and  child,  see 
the  note  to  IUli»m  v.  Caoksony  1  V.  100,  referred  to  in  the  lut  preceding  note. 

3.  That  a  covenant  may,  in  certain  cases,  be  considered  as  performed  when  a 
tantamount  effect  has  been  produced,  see  note  3,  to  ffUmm  v.  Piggoiy  2  V.  351 ; 
but  (although  Lord  Alvanley  [AanEii],  in  the  principal  case,  thought  the  questions, 
when  growmg  out  of  marriage  settlements,  and  arising  with  reference  to  parent 
and  child,  were,  ** in  a  great  measure,"  similar)  Lord  Eldon  in  Trimmer  v.  Bcnfne^ 
7  Yes.  •515,  observed,  there  is  tliis  distinction  between  cases  of  double  portions  and 
covenants,  namely,  that  in  considering  whether  the  obligations  can  be  held  to 
have  been  complied  with,  slight  circumstances  of  difference  are  overlooked  with 
regard  to  double  portions ;  whilst  a  stricter  rule  must  be  applied  as  to  the  satis- 
faction of  a  covenant  The  same  distinction  had  been  previously  recognized  by 
Lord  Hardwicke  in  Clark  v.  SeiveUj  3  Atk.  98,  as  it  has  since  been  by  Lord  Man- 
ners in  Mofuk  v.  Lord  Maneky  I  Ball  &  Bea.  304. 

(1)  See  RUhardaon  v.  Elphinstonej  anity  vol.  ii.  463.  Penonal  estate,  taken  un- 
der an  intestacy,  no  satisfaction.    Twisden  v.  Trntdeny  jtosty  ix.  413. 
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MACKELL  V.  WINTER. 

[1797,  AueusT  1,  4, 14] 

Vesting  of  a  legacy  postponed  to  the  time  of  payment,  and  a  limitation  over  in 
nature  of  a  cross-remainder  implied  from  the  general  intention;  reversing*  a 
decree  that  it  vested  at  twenty-one.  (a) 

The  distinction  between  a  legacy  ^\en  at  twen^-one  and  payable  at  twenty-one 
is  a  positive  rule  of  the  Ecclesiastical  Court,  adopted  as  to  personal  legacies, 
but  not  as  to  real  estate :  and  not  approved,  or  to  be  extended,  (h)  [p.  54S.) 

In  this  cause  the  decree,  pronounced  at  the  Rolls  (ante,  236), 
declared  the  Plaintiff  entitled  to  two  thirds,  and  Cathenne  Winter 
to  one  third.  Catherine  Winter  married  James  Bolger ;  and  they 
appealed  from  the  decree. 

Attorney  General  [Bit  John  Scott],  Mt.  Lloyd,B,nd  Mr.  CampbeU^ 
for  the  Appellants.  1st.  The  interest,  the  grandsons  took  during  their 
minority,  was  not  a  vested  interest :  2dly,  If  it  was,  it  was  capable  of 
being  devested :  ddly.  If  so,  attending  to  the  gift  of  the  whole 
[*  538]  over  to  Bundy ,  a  gift  to  the  grand-daughter  arises  by  *  impli- 
cation upon  the  principles  of  cross-remainders.  The  testa- 
trix did  not  mean,  that  this  property  should  ever  be  separated.  The 
two  grandsons  might  have  died  very  young,  and  the  grand-daughter 
might  have  survived  them,  and  yet  have  died  under  twenty-one :  it 
would  be  a  singular  intention  to  impute,  that  in  that  interval  the 
two  thirds  should  be  considered  as  belonging  to  the  representative 
of  the  survivor  of  the  grandsons,  but  in  the  event  of  her  death  un- 
der twenty-one  and  unmarried,  that  vested  interest  should  be  de- 
vested, and  attracted  by  her  share  should  go  over  to  Bundy.  A 
much  stronger  implication  has  been  made  by  enlarging  an  estate 
upon  the  general  intention  agsunst  express  words,  that  no  larger 
estate 'should  be  taken  ;  as  in  Robinson  v.  Rohinson,  3  Atk.  736.  2 
Ves.  225.  1  Bur.  38.  The  Master  of  the  Rolls  wished  to  decide 
in  favor  of  the  grand-daughter ;  but  thought,  that  in  order  to  do  so, 
he  must  add  a  term  to  the  will :  but  that  is  not  necessary.  There 
is  a  sufficient  ground  for  implication :  3  Leon.  55.  Com.  Dig.  3. 
Devise,  N.  12.  Dot  v.  Summursety  2  Black.  692.  Stanton  v. 
Peck,  before  Lord  Kenyon  at  the  Rolls,  as  to  cross-remainders. 

Solicitor  General  [Sir  John  Mttford],  and  Mr.  Graham,  in  sup- 
port of  the  Decree.  The  Court  is  called  upon  to  insert  words  in 
the  will  by  means  of  what  they  call  implication.  A  will  is  never 
construed  to  give  property  by  implication,  unless  that,  which  is  clear 
and  plain  upon  the  will,  cannot  have  effect,  if  that  implication  is  - 
not  made.  In  the  case  in  Leonard  of  a  devise  to  A.  till  the  testa- 
tor's daughter  should  attain  twenty-one,  and  if  she  died,  to  B.  the 
,  daughter  being  heir,  to  whom  the  estate  would  have  descended,  and 

there  being  therefore  no  other  person,  who  by  possibility  could  take, 

♦ 

(a)  See  ante,  p.  236,  note  (a)  to  &  C. 
(h)  See  2  Williams,  Exec.  881. 
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the  implication,  that  she  should  take  for  life,  was  necessary ;  and 
the  disposition  to  B.  could  not  have  effect  unless  upon  that  con- 
struction. The  implication  must  be  absolutely  necessary,  as  in  the 
case  of  the  devise  of  a  freehold  house  to  the  heir  after  the  death  of 
the  devisor's  wife :  Vaugh.  263,  and  in  Cro.  Jac.  75,  the  case  is  de- 
cided, that  if  a  term  is  so  given,  the  implication  does  not  arise.  It 
must  be  absolutely  and  throughout  necessary.  If  the  words  can  be 
satisfied  without  it,  the  Court  will  not  raise  it.  Sympson  y.  Homsby, 
Pre.  Ch.  439.  The  grounds  for  implying  cross-remainders  in 
Holmes  v.  Meynel  (1)  and  the  other  cases  are  the  terms  of  the  de- 
vise over,  the  nature  of  the  property,  and  the  intention, 
that  ^  it  should  go  over  entire.  There  is  a  great  difference  [*  539] 
between  real  and  personal  property.  With  respect  to 
real  estate,  the  only  way,  in  which  that  intention  can  be  executed, 
is  by  implying  cross-remainders  to  fill  up  the  interval.  The  Um- 
itation  over  must  be  wholly  void,  unless  the  implication  is  made. 
In  the  case  of  personal  property  the  descendants  are  not  in  contem- 
plation. There  is  no  necessity  for  the  implication  in  this  instance. 
If  it  was  a  vested  interest,  the  representative  will  take :  if  it  did  not 
vest,  then  it  will  go  as  undisposed  of  to  the  next  of  kin  of  the  tes- 
tatrix at  her  death ;  who  happened  to  be  the  three  grand-children. 
If  it  had  happened,  that  the  nephew  was  next  of  kin,  the  implica- 
tion would  have  arisen  of  necessity.  To  raise  cross-remainders,  the 
distribution  ought  to  be  equal :  but  they  take  unequally.  Imp.ica- 
tion  is  excluded  by  the  express  declaration  in  favor  of  the  grandsons 
upon  the  death  of  the  grand-daughter. 

As  to  the  point,  whether  the  interest  given  to  the  grandsons  was 
vested,  it  is  in  terms  of  immediate  gift,  and  unquestionably  vested 
upon  the  first  part  of  the  will.  It  is  debitum  in  prasenti  sohendum 
in  jvturo :  Nicholb  v.  Osbom^  2  P.  Wms.  419.  Chawartk  v.  Hooper, 
1  Bro.  C.  C.  82.  The  Master  of  the  Rolls  was  right  in  saying,  he 
could  find  no  words  to  devest  it.  In  Doo  v.  Brabant,  and  Gough 
V.  Qzlthorpe,  3  Bro.  C.  C.  393,  395,  4  Term  Rep.  B.  R.  706,  though 
the  intention  could  not  be  doubted,  the  principle,  that  quod  vobdi 
nan  dixit,  prevailed. 

IZepfy.  The  direction  to  pay  out  of  interest,  which  belongs  to  an 
infant,  will  not  of  itself  alter  the  general  rule,  that  a  residue,  or  leg- 
acy given,  but  payable  at  a  particular  time,  is  vested  before  the  day 
of  payment :  but  in  applying  that  rule  the  Court  must  look  at  the 
whole  will.  If  the  testator  has  shown  clearly,  that  the  legatee  is 
not  to  have  the  fruit  of  the  legacy,  not  being  entitled  to  the  interest, 
be  cannot  be  intended  to  have  the  principal  vested  in  him.  The 
description  of  what  is  to  go  over  is  the  whole  residue  with  the 
accumulations  thereon  as  aforesaid.  The  nephew  is  not  to  take 
any  thing,  unless  he  takes  every  thing:  and  not  only  the  principal, 
but  what  had  arisen  from  the  accumulation  of  interest  not  applied 
in  maintenance  and  preferment.     This  disposes  of  Nichotts  v.  0«- 

— —  ■  ■  ■     ■ -    ■ ,    ,       t 

(1)  Stated  in  Comber  v.  HiU,  3  Stnu  968,  from  the  several  Reports. 
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hom^  CkdtJOortk  v.  Booper^  and.  all  those  cases,  where  the  gift  oTer 
is  6f  the  residue,  and  not  of  the  fruit  of  the  residue.     If  it  vested^ 

the  intention  is  most  singular ;  that  if  the  grandsons  should 
[*  540]     die  at  the  age  of  three  and  four  years,  it  *  should  be «. 

vested  interest,  tiff  it  shdl  be  seen,  whether  the  grand*- 
daughter,  yoUngcr  than  both  of  them,  does  or  does  not  attnm 
the  age  of  twentyK>ne  or  marry  ;  subject  to  be  devested,  if  neither 
tof  those  events  takes  place ;  that  the  two  shares  vesting  in  the  sui^ 
Viving  grandson  shall  go  to  his  peisonal  representative ;  but  that  rep- 
resentative shall  not  for  seventeen  years  together  know,  whether  he 
shall  ever  become  entitled  to  those  two  shares.  To  such  an  intei^ 
pretation  the  Court  must  be  driven  by  the  narrow  language  of  the 
will.  Scott  V.  Bargeman,  2  P.  Wms.  69,  bears  out  all  these  pmnts ; 
but  is  not  so  strong  on  account  of  the  express  reservation  of  the 
fruit  of  the  legacy  in  this  instance.  I  admit  the  cases  of  necessary 
implication ;  and  that  the  Court  has  refvsed  to  apply  it  to  persomd 
property,  because  there  was  a  person  to  take,  namely,  the  next  of 
kin :  but  uA  these  cases  go  upon  the  particular  circumstances  of  the 
Will ;  and  the  questicm  is,  whether  the  person  is  enlided  to  take  it 
under  all  the  circumstances.  There  are  no  express  words  against 
the  grand^latighter :  the  general  intention  is  in  her  favor ;  and  the 
intention,  the  Plaintiff  attributes  to  the  testator,  is  impossible.  The 
cases  upon  cross  remainders  in  real  property  were  ai^ed,  not  upon 
the  nature  of  the  property,  but  upon  different  principles,  the  inten- 
tion to  keep  the  whole  property  together,  till  a  given  event:  an 
intention,  which  is  expressed  in  this  will.  It  is  not  necessary,  that 
the  testator  ishould  mean  the  whole  estate  to  go  together :  one  part 
might  be  taken  at  one  time  ;  another  at  another :  but  the  Court  not 
being  able  to  ifmpute  such  an  intention  are  driven  to  find  another ; 
and  it  is  a  fallacy  to  say,  you  are  inserting  any  thing  in  the  will 
by  implication :  you  are  dedaring  what  the  tesl&tor  Miraelf  inserted 
in  the  will. 

In  the  course  of  the  argument  the  Lord  Ch^vci^llor  [Lough- 
borough] threw  out  the  following  observations:: 

The  first  position  of  the  Master  of  the  Rolls  is,  that  by  the  manner 
of  giving  this  it  Was  a  vested  interest  in  the  gmndsron:  he  then  pro- 
ceeds to  argue,  whether  there  are  words  to  enable  him  to  take  it 
away.  I  doubt  that  foundation ;  whether  it  is  possible  to  make  a 
vested  interest  in  respect  of  the  gift  ofver  to  Bundy.  Nothing  is  so 
adverse  to  the  intention.  The  terms  lof  this  disposition  beyond  a 
possibility  of  doubt  point  to  what  Was  in  the  mind  of  the  testatrix. 

She  meant,  as  far  as  she  could,  to  follow  the  law.  The 
[*541]     situation  of  *  the  family,  the  relation  of  the  parties,  are  all 

to  be  taken  into  consicleration.  She  had  two  grandsons 
by  a  deceased  son,  and  one  grand-daughter  by  a  deceased  daughter, 
all  infants.  She  provides  for  them  as  such ;  takes  care  of  their  main- 
tenance and  the  preferment  of  the  grandsons :  then  upon  the  sup- 
position, that  they  fail,  the  whole  of  her  fortune  goes  to  the  person 
that  in  that  event  wmM  be  her  next  of  kin.    The  inequality  is  fer 
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the  most  obvious  reascMi& :  she  puts  them  in  the  place  of  their  parents* 
Then  is  it  possible  in  that  view,  in  which  the  will  speaks  distinctly^ 
to  hold  these  vested  interests  ?  The  question  is,  whether,  where  I 
see  the  intention  as  plain  as  day-Jight,  there  is  any  rule  of  construe^ 
tion  as  to  personal  property  to  compel  me  to  make  a  decree  subvert-^ 
ing  the  intention  and  contrary  to  conscience.  NichoUs  v.  OAom 
differs  in  all  pointa :  there  was  no  accumulation :  no  aUowance  for 
maintenance :  the  interest  was  not  disposed  of.  The  cases  upon 
cross-remainders  appfy  very  strongly  in  favor  of  the  grand-d^ughter^ 
My  reasoning  upon  it  is,  that  the  same  ground,  upon  which  the 
Courts  have  he)d  themselves  bound  ta  raise  oross-remainders,  will 
apply  in  cases  of  personal  estate  to  supply  a  limitation,  that  is  in  the 
nature  of  a  cros^oremainder.  The  reasoning,  upon  which  the  Courts 
have  heldy  they  could  supply  the  want  of  woids  for  cross-remaio-i 
ders,  apply  ecj^ly  to  the  case  of  personal  estate.  All  the  cases  of 
oross-remainders  (1)  go  distinctly  upon  this  ground  :  that  the  Court 
inserts  limitations,  not  expressed  in  the  wi]l,  upon  the  ground,  dis-s 
closed  by  the  will,  that  the  general  intention  requires  the  insertion 
of  siich  limitations,  in  order  to  carry  on  the  genera)  plan ;  and  it  ia 
very  remarkable,  that  in  Coaabtr  v.  HiU^  2  Str.  969,  where  the  Court 
of  King's  Bench  attempt  a  distinction,  which  has  not  been  since  ap-^ 
proved,  between  that  case  and  Holmes  v.  Mofncl^  they  particularly 
recite,  that  that  decision  is  perfectly  right  upon  the  circumstance, 
that  the  whole  is  given  over.  Most  of  the  cases  tui'n  upon  that 
point*  In  Robinson  v.  Hicks^  Lord  Hardwicke  was  strongly  of  the 
opinion,  that  prevailed  afterwards  at  law ;  but  thought  it  advisable  to 
send  it  to  a  Court  of  Law  stating  it  as  a  legal  devise. 

Aug.  14.  Lord  Chamcsllor.  The  general  plan  of  this  will  ia 
so  extremely  obvious,  that  it  is  impossible  to  have  any  doubt  as  to 
the  general  scope  of  the  intention.  The  testatrix  had  three  grand-» 
children :  two  boys  by  a  deeded  son ;  one  girl  by  a  deceased 
daughter ;  all  very  young ;  and  these  children  were  the 
natural  objects  of  *  her  afibction.  It  is  very  evident,  that  [*  542] 
the  sole  purpose  of  the  wi$  was  to  make  a  provision  for 
these  grand-children,  such  as  might  be  most  beneficial  to  them,  with 
an  extremely  natural  view,  that  one  or  other  of  them  would  be  pos^ 
sessed  of  all  her  fortune :  but  it  was  a  possible  event,  from  their  age, 
that  none  of  them  might  arrive  at  the  time,  when  it  would  be  mate-i 
rial  for  them  to  be  possessed  of  it :  and  in  that  event  it  was  natural 

(1)  See  Mr.  Butler's  note,  Co.  Lit  19$,  &,  note  1 ;  Mr.  Sanden's  note  to  Daven^ 
wrl  V.  Okfo,  1  Atk.  580,  and  2  Woodes.  210;  Searjeant  Williams's  note,  6;  I 
Saund.  185;  Wright  v.  Holford,  Pery  v.  ffkUe,  Pfdmxrd  v.  Man^idd,  Cowp.  31, 
777,  797 ;  Dot  v.  Copper,  Doe  v.  Woneki^  1  East,  2»,  416 ;  Dot  v.  BurmUe,  East- 
er Term,  13  Geo.  lU.,  2  East,  47,  n;  Doe,  on  dem.  Gorges  v.  Webb,  1  Taunt  234, 
The  old  rule,  that  cross-remainders  cannot  be  implied  between  more  than  two,  is 
exploded ;  and  the  rule,  that  has  succeeded,  is,  that  they  may  be  raised  by  neces- 
sary implication  between  more  than  two ;  but  the  presumntion  is  the  other  way ; 
between  two  the  presumption  is  in  favor  of  cross-remainaers.  Antej  Bvmaby  v. 
OrMb,206;  0Of(,  Green  v.  Amftefw,  vol  xiL  41d,  zri),  64 ;  Hgrni  v,  AvrtAfi*  xo;, 
daSiCQap.fariMsggy.MsggaUeh6^ 
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to  substitate  the  nephew,  if  he  should  be  alive  ;  or  if  not,  his  chil- 
dren. For  this  purpose  she  puts  the  children  and  her  fortune  under 
the  management  of  the  persons,  she  appoints  executors :  she  directs 
them  to  dispose  of  the  residue  of  her  property,  in  order  to  form  ao 
income :  the  application  of  that  income  is  to  give  maintenance  to 
each  of  these  grand-children  upon  that  portion,  that  would  ultimately 
belong  to  that  child :  with  a  power  as  to  the  grandsons  to  advance 
out  of  the  income  what  should  be  necessary  for  preferment  The 
preferment  of  the  grand-daughter  was  her  marriage ;  upon  which 
she  became  entitled  to  one  third  with  the  accumulation.  With  re- 
gard to  the  others,  as  they  were  brothers,  descended  from  the  son, 
survivorship  is  distinctly  expressed  between  them :  likewise  it  is  dis- 
tinctly expressed,  that  in  case  the  grand-daughter  shall  die  under  the 
age  of  twenty-one  or  unmarried,  her  share  with  the  accumulation 
shall  go  to  the  grandsons,  and  in  case  of  the  death  of  either  to  the 
survivor. 

The  will  is  not  by  any  means  accurately  drawn.  It  is  of  neces- 
sity to  explain  one  part  of  it  by  another :  for  instance ;  there  is  a 
different  mode  of  giving  the  interest  to  the  grandsons  and  to  the 
grand-daughter :  to  the  former  it  is  by  ^ft  and  direction  for  pay- 
ment :  it  is  merely  a  gift  to  the  grand-daughter.  That  is  mere  mis- 
take. So  in  one  instance  there  is  no  disposal  of  the  accumulation. 
That  also  is  pure  mistake,  and  an  inaccuracy  in  the  drawer  of  the 
will ;  for  it  is  very  clear,  that  all  was  to  go  over,  that  was  not  ex- 
pended in  maintenance.  As  to  the  grand-daughter,  either  her  mar- 
riage or  attainment  of  the  age  of  twenty-one  would  have  fixed  the 
interest  in  her ;  and  not  only  according  to  the  frame  of  the  will,  but 
the  clear  scope  of  the  intention,  her  marriage  or  attainment  of  that 
age  would  have  totally  defeated  the  gift  over  to  the  nephew.  Upon 
that  event  the  personal  representative  of  the  surviving 
[*  543]  grandson,  who  in  the  event  is  the  representative  *  of  both, 
claims  to  be  entitled  to  two  thirds  of  this  fortune,  as 
vested  in  the  survivor  of  the  grandsons :  the  grand-daughter  con- 
tends, that  she  is  entitled  to  the  whole :  the  nephew  is  brought  in  as 
a  party :  I  do  not  know  why ;  for  the  claim  of  his  family  is  com- 
pletely barred.  As  between  the  Plaintiff  and  the  grandndaughter 
the  question  is  purely  a  question  of  intention :  both  claim  under  the 
will :  both  must  find  therefore  in  it  some  express  direction  or  some 
necessary  implication  to  give  to  the  one  or  the  other  of  them.  A 
third  case  may  happen,  that  never  can  be  a  question  of  intention ; 
that  if  the  disposition  of  the  will  has  been  imperfect,  and  a  case  has 
existed,  in  which  any  part  of  the  property  is  undisposed  of,  not  ac- 
cording to  the  intention,  but  contrary  to  the  intention  and  by  a  slip 
in  the  will,  the  personal  representative  or  next  of  kin  would  be  enti- 
tled. 

His  Honor  has  adopted  that  construction  of  the  will,  that  vests 
the  interest  in  the  surviving  grandson.  It  is  therefore  necessary  to 
consider,  whether  I  can  find  in  this  will  any  spark  of  intention  to 
vest  this  interest  in  two  thirds  of  the  bulk  of  the  fortune  with  the 

VOL.  m.  34* 
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accumulation  in  a  grandson  dying  under  the  age  of  twenty-one. 
First,  it  is  an  obvious  remark,  that  it  is  an  excessively  whimsical, 
extravagant  and  absurd  intention  ;  because  it.  is  quite  evident,  that 
quoad  the  nepliew,  the  postponed  object  of  bounty,  who  was  to  take 
nothing  in  respect  of  the  prior  interest  of  the  grand*children,  there 
could  be  no  vested  interest  in  any  one  dying  under  twenty-one;  for 
if  all  died  under  twenty-K>ne,  the  nephew  was  to  take  all.  The  sup- 
position therefore,  that  vests  it  in  the  grandson  dying  under  twenty- 
one,  which  could  not  possibly  take  effect  with  regard  to  the  nephew, 
vests  it  solely  for  the  purpose  of  taking  it  from  the  grand-daughter. 
It  seems,  his  Honor  felt  himself  under  this  sort  of  difficulty :  appre- 
hending, that  there  were  some  certain  words  in  the  will,  that  forced 
him  to  put  the  construction  upon  it  of  a  vested  interest  in  the  grand- 
son, and  that  there  was  nothing,  that  would  afterwards  take  it  from 
him ;  that  in.  the  first  conception  of  the  phrase  there  was  to  each  of 
the  three  grand-children  an  express  gift,  and  that  payment  only  was 
postponed ;  and  that  there  was  an  express  gift  over  in  the  event  of 
the  death  of  the  grand-daughter,  but  no  express  gift  over  in  the 
event  of  the  death  of  the  grandsons.  Then  it  comes  to  that  rule, 
that  one  meets  with  in  many  cases,  and  which  never  is  treated  with 
great  respect,  and  in  which  the  Cou^rt  has  rather  followed  the  au- 
thority of  another  jurisdiction ;  namely,  where  a  testator  says,  "  I 
give  at  twenty-one"  and  where  he  gives,  payable  at  twenty-one  (1). 
There  is  not  much  difference  in  it :  but  the  Court  has  fol- 
lowed it  as  to  personal  legacies ;,  certainly  not  *  as  to  real  [*  544] 
estate  (3).  It  is  not  a  ^ule  founded  upon  any  principle  of 
interpretation :  but  it  is  a  positive  rule ;  and  as  such  I  shouM  feel 
myself  under  the  same  difficulty,  that  other  Judges  have  felt,  who 
finding  it  a  positive  rule  of  the  Ecclesiastical  Court  have  thought  it 
better  to  adhere  to  it :  hut  it  must  be  confined  to  such  cases ;  and 
so  confined  I  should  feel  myself  bound  to  follow  it.  But  when  one 
reads  this  will,  it  is  veiy  true,  if  you  take  the  will  to  pieces,  and 
stop  at  the  first  part  of  the  disposition  without  going  on  to  the  close 
of  it,  there  is  a  gift  to  the  grandsons,  to  be  paid  to  them  respec- 
tively upon  their  attaining  their  ages,  of  twenty-one  years :  to  the 
grand-daughter  she  gives  at  the  age  of  twenty-one  years  or  day  of 
marriage :  the  distinction  therefore  would  not  apply  to  the  case  of 
the  grand-daughter :  but  there  is  clearly  no  difference  in  the  sense. 
But  what  is  given?  You  must  not  rest, upon  the  letter  of  the  will, 
and  take  the  first  part  without  going  through  the  other.  Nothing  is 
given  to  either  the  grandsons  or  the  grand-daughter  but  mainten- 
ance. The  income  only  is  the  subject  of  disposition  in  this  part  of 
the  will ;  and  that  income  is  only  charged  with  maintenance.  The 
income  is  not  given.  That  is  all  the  subject  of  the  gift  till  the 
period  of  majority,  or  the  marriage  of  the  grand-daughter ;  and  then 
only  commences  the  disposition  of  the  principal.     Therefore  it  is  a 

1)  Bol^ohfv.  JSsfr&ea,  ante,  363;  and  the  note,  964.    Posf,  voL  vi  245. 

2)  Pearce  v.  Lomar^  cmU^  135. 
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necessary  term,  that  the  person  to  take  shall  be  a  grandson  in  a 
state  of  majority  or  a  grand-daughter  in  a  state  of  majority,  or  hav- 
ing married.  This  brings  it  within  a  very  sensible  fine  taken  by 
Lord  Thurlow ;  whether  marriage,  or  attaining  the  age  of  twenty- 
one,  or  any  other  personal  qualification,  is  not  a  necessary  part  of 
the  description.  Therefore  the  rule,  that  embarrassed  the  Master 
of  the  RoUs,  does  not  fetter  the  Court.  I  am  perfectly  clear,  as  he 
also  was,  that  it  could  not  be  the  intention  to  vest  the  interest  in  a 
grandson,  to  carry  it  over  to  the  personal  representative,  who  hap- 
pened here  to  be  grand-father,  which  was  not  intended  in  the  case 
of  the  nephew's  interest  taking  place.  Therefore  concurring  with 
him  in  this  wish,  but  differing  as  to  the  capacity  of  the  Court  to  ex- 
ecute it,  I  must  reserve  that  part  of  the  decree,  that  declares  this  a 
vested  interest. 

Then  comes  the  other  question :  which  has  more  difficulty.  I 
think  however,  it  is  very  evident,  and  so  evident  as  to  amount  to 

necessary  implication,  that  the  grand-daughter  takes  the 
[*545]     whole.    The  ''^  whole  is  given  over  to  the  nephew,  in  case 

neither  the  grandsons  nor  the  grand-daughter  should  attain 
the  age  of  twenty-one,  or  the  latter  be  married.  The  nephew  can- 
not take  a  part.  The  whole  fund  with  all  the  accumulation  must 
go  to  him  in  every  case,  in  which  he  can  take.  For  what  putpose 
then  is  the  intention  to  give  it  to  the  nephew  defeated  but  for  this 
plain  and  evident  purpose,  that  he  in  a  remote  degree  of  relation  and 
affection  was  to  take  nothing  to  thctprejudice  of  either  of  the  grand- 
children ?  He  is  preferred  to  the  personal  representatives  and  the 
next  of  kin.  That  necessarily  implies,  that  what  defeats  the  gih 
over  to  the  nephew  must  be  a  disposition  of  the  whole  to  the  prefer- 
able objects  of  the  testatrix's  bounty  named  ;  and  I  think,  the  infer- 
ence against  a  partial  intestacy  is  quite  a  necessary  inference  and  a 
clear  implication  in  favor  of  the  grand-daughter. 

Therefore  reverse  so  much  of  the  decree  as  declares,  that  two 
thirds  vested  in  the  surviving  grandson ;  and  declare  that  the  whole 
is  to  be  paid  to  the  grand-daughter.  I  do  not  dismiss  the  bill ;  for 
it  would  stop  the  account  (1).   

See,  anUf  the  notes  to  &  C.  3  V.  296. 

(1)  BoU^er  v.  Maekellj  Parsons  v.  Parsons^  posi^  vol.  v.  509,  578 ;  Sketf  v.  Barnes^ 
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Dower  barred  by  settlement  previous  to  marriage,  but  during  the  infancy  of  the 
wife,  of  stock  and  leasehold  property,  partly  the  husband's,  partly  the  wife's,  (a) 

Real  estates  devised  held  liable  to  simple  contract  debts  under  a  direction  in  toe 
beginDin|r  of  the  will,  that  debts  and  funeral  expenses  should  be  first  paid: 
that,  which  descended  to  the  heir  by  the  failure  of  the  devise,  to  be  first 
applied,  (6)  [d.  546.] 

Devise  to  A.  and  her  heirs :  but  if  she  dies  under  twenty-one  and  unmarried,  to  B. 
and  her  heirs :  A.  dies  in  the  life  of  the  testator,  under  twen^-one  and  without 
issue,  but  having  been  mairied :  the  heir  is  entitled,  fp.  54d.j  x 

No  differencea between  debts  and  legacies  in  an  implied  charge  upon  real  estate 
by  wiU,  [p. '551.] 

Bt  settlement  made  previously  to  the  marriage  of  Joseph  Chitty 
and  Sarah  Cartwright  in  1771,  Sarah  Cartwright  assigned  a  lease- 
hold messuage  in  Berkeley-square  belonging  to  her,  held  under  a 
lease  for  ninety-nine  years,  dated  16th  July,  1737,  and  Joseph  Chitty 
assigned  a  leasehold  messuage  in  Bond-street  belonging  to  him  un- 
der a  lease,  dated  30th  of  March,  1768,  for  forty  years,  renewable 
every  fourteen  years,  to  trustees,  their  executors,  &c.  for  the  resi- 

(a)  It  has  been  settled,  after  some  diflference  of  opinion  in  England,  that  a 
female  infant  may  bar  herself,  by  her  contract  before  marriage,  of  her  right 
to  dower  in  her  husband's  lands,  and  to  her  distributive  share  of  her  husband's 
personal  estate,  on  the  ground  of  its  being  a  provision  by  the  husband  for  the 
wife's  support  It  was  considered  to  be  a  bar,  a  provisione  vut,  and  not  ex  amftnoe- 
tu;  and  the  assent  of  the  wife  was  held  not  to  be  an  operative  circumstance, 
thouffh  the  ante-nuptial  contract  was  executed  by  the  infant  in  presence  of  her 
guardian.  Dnaryy.  Drury,  5  Bra  P.  C ;  4  Bro.  Ch.  506,  and  notes ;  2  Kent,  Com. 
244  (5th  ed.);  4  lb.  56.  So  any  equitable  provision  settled  upon  an  infant  in  lieu 
of  dower,  and  to  take  effect  immediately  on  the  death  of  the  husband,  and  to  con- 
tinue during  the  life  of  the  widow,  and  being  a  reasonable  livelihood  for  her  un- 
der the  circumstances,  has  been  held  to  be  a  bar.  M^Carite  v.  Teller ^  2  Paige, 
511 ;  iSL  C.  8  Wendell,  267 ;  Corbit  v.  Corbit,  1  Sim.  &  S.  612 ;  1  Hilliard,  Abridg. 
108.  The  question  still  remains,  whether  she  has  the  capacity  to  bind  her  own 
real  estate  by  a  marriage  settlement,  2  Kent,  Com.  244.  But  see  the  decisions 
which  affirm  that  an  inmnt  is  not  bound  by  his  covenant  Samper  v.  M^Lean^  3 
Paige,  ]  17 ;  Coleock  v.  Fergusoriy  3  Dess.  482 ;  Eagle  Fire  Co.  v.  Lent,  6  Paige, 
635 ;  LesUr  v.  IVazer,  Ril.  Ch.  76 ;  5.  C.  2  Hill,  Ch.  541 ;  1  Story,  Eq.  Jur.  §  240. 
And  it  has  been  expressly  ruled,  that  a  relinquishment  of  dower  by  B,feme  eoveri 
infant  is  an  act  tn  soit,  and  may  be  avoided  on  arrival  at  full  age.  Oldham  v. 
Sale,  1  B.  Mumoe,77. 

(h)  The  settled  doctrine,  in  a  case  like  the  present,  seems  to  be  that  the  debts 
constitute,  bv  implication,  a  charge  on  the  real  estate ;  for  whether  the  direction  be 
in  the  introduction  or  in  any  other  part  of  the  will,  that  all  the  debts  ofthp  testa- 
tor shall  be  paid,  or  the  devise  be  of  his  real  estate  after  the  pajrment  of  all  his 
debts ;  it  is  deemed  equally  clear,  that  he  intends,  that  all  his  debts  sliall  be  oaid ; 
which,  in  case  of  a  deficiency  of  his  personal  assets,  can  be  done  only  bv  cnarg- 
ing  his  real  estate.  2  Story,  Eq.  Jur.  §  1246;  Graves  v.  Gfrvmes,  8  Sim.  ^ ;  D<^ 
V.  Gregory,  10  Simons,  393;  Parker  v.  Marehant^  1  Y.  dt  ColL  N.  R.  290.  For 
the  exceptions  to  this  rule,  see  2  Story,  £.  J.  §  1247.  On  the  distinction  between  the 
funds  from  the  personalty  and  realty,  see  ante,  note  (a)  to  JSdney  v.  Cowsmaker,  1 
v.  43&  Bat  lands  are  now  liable  for  simple  contract  debts  in  England.  Ante^ 
p.  117,  note  [a)  Manmng  ▼•  ^nwimt. 
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due  of  the  respective  terms,  in  trust  to  permit  Joseph  Chitty  to  re- 
ceive the  rents  for  life ;  and  after  his  decease  to  permit  Sarah,  his 
intended  wife,  to  receive  the  rents  for  life ;  and  in  case  she  should 
die  in  his  life  without  any  child,  in  trust  to  assign  the  house  in 
Berkeley-square  to  Joseph  Chitty,  his  executors,  &c  for 
[*  546]  *  the  residue  of  the  term ;  and  to  assign  the  house  in  Bond- 
street  according  to  the  appointment  of  the  said  Sarah  by  will 
or  writing,  and,  for  want  of  appointment,  in  trust  for  her  executors,  &c,; 
and  in  case  she  should  survive  her  said  husband,  and  there  should  be  no 
child  then  alive,  in  trust  to  assign  both  the  said  houses  to  her  for  the  res- 
idue of  the  respective  terms ;  but  in  case  there  should  be  one  or  more 
child  or  children  living  at  the  death  of  the  survivor  other  than  an  eldest 
son,  in  trust  to  sell  the  said  houses,  apd  to  pay  the  money  among  such 
younger  sons  equally ;  and  if  but  one,  to  such  only  youngeifthild ;  but  if 
only  one  child,  to  assign  the  houses  to  such  only  child  ;  and  it  was  de- 
clared, that  the  sum  of  15002. 3  per  cent  Bank  Annuities,  which  was 
purchased  by  Joseph  Chitty  with  part  of  the  portion,  he  was  to  receive, 
and  with  his  own  money,  was  transferred  to  the  same  trustees,  upon 
trust  to  permit  Joseph  Chitty  and  Sarah  his  intended  wife,  to  receive  the 
dividends  during  their  lives  and  the  life  of  the  survivor ;  and  if  the  said 
Sarah  should  die  in  the  life  of  her  said  husband  without  leaving  any 
child,  upon  trust  to  transfer  the  same  to  Joseph  Chitty,«his  executors, 
&c. ;  and  if  there  should  be  living  at  the  death  of  the  survivor  any  chil- 
dren except  an  eldest  son,  to  divide  the  said  annuities  between  such 
children  equally,  and  if  but  one,  to  such  only  younger  child ;  and  if 
but  one  child,  to  such  only  child ;  and  it  was  declared,  that  the  pro- 
vision thereby  made  for  the  said  Sarah  should  be  in  full  of  her 
jointure  and  in  bar  of  dower. 

Joseph  Chitty  by  his  will,  dated  the  30th  of  November,  1782,  or- 
dered and  directed  all  his  just  debts  and  funeral  expenses  to  be  first 
paid ;  and  then  reciting,  that  by  the  will  of  his  late  uncle,  Josiah 
Chitty  deceased,  his  freehold  and  copyhold  estates  in  Essex,  whereof 
he  had  not  barred  the  remainders,  would  descend  to  his  eldest  son, 
the  testator  declared,  he  therefore  did  not  make  any  provision  for  the 
said  son  by  that  his  will  other  than  as  thereinafter  mentioned :  but 
having  in  order  to  make  some  provision  for  his  younger  and  other 
chiklren  barred  all  and  every  the  remainders  in  and  by  his  said  uncle's 
will  limited  of  the  estates  in  London  thereby  devised  to  him  in  tail, 
he  gave,  devised  and  bequeathed,  all  his  messuages,  ground,  heredit- 
aments and  premises,  in  London,  to  his  wife  and  Adam  Jellicoe  and 
their  heirs,  upon  the  trusts  and  for  the  uses  therein  declared  con- 
cerning the  same :  that  is  to  say ;  as  to  his  two  messuages  in  Lom- 
bard-street, in  trust  to  and  for  the  use  of  his  daughter  Sa- 
[*  547]  rah  Chitty,  her  heirs  and  assigns ;  but  in  case  of  her  *  de- 
cease under  twenty-one  and  unmarried,  in  trust  to  and  for 
the  use  of  his  daughter  Elizabeth  Chitty,  her  heirs  and  assigns :  but 
in  case  of  the  decease  of  both  his  said  daughters  under  twenty-one 
and  unmarried,  to'  the  use  of  his  eldest  son  Joseph  Chitty,  his  heirs 
and  assigns  for  ever ;  and  as  to  his  messuage  called  the  Golden  Leg 
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and  Star  in  Fleet  Street,  in  trust  to  and  for  the  use  of  his  said 
daughter  Elizabeth  Chitty,  her  heirs  and  assigns,  subject  as  after 
mentioned :  but  in  case  of  her  decease  under  twenty-one  and  un- 
married, then  to  the  use  of  his  said  son  Joseph  Chitty,  his  heirs  and 
assigns ;  and  in  case  his  said  daughter  Elizabeth  should  by  the  death 
of  her  sister  Sarah  under  the  age  of  twenty-one  and  unmarried  come 
into  possession  of  his  two  messuages  in  Lombard  Street  by  virtue  of 
his  will,  then  he  revoked  the  devise  of  the  Leg  and  Star,  and  it  was 
his  will,  that  his  said  trustees  and  their  heirs  should  stand  seized  of 
the  said  two  messuages  in  Lombard  Street  to  the  use  of  his  said 
daughter  Elizabeth,  her  heirs  and  assigns,  subject  as  after  mentioned, 
and  of  the  said  messuage  called  the  Leg  and  Star  to  the  use  of  the 
said  Joseph  Chitty,  his  heirs  and  assigns  for  ever ;  and  as  to  all  his 
other  messuages  or  tenements,  hereditaments  and  premises,  in  Lon- 
don aforesaid,  he  thereby  declared,  that  the  said  trustees  should  stand , 
seised  thereof  to  the  use  of  his  said  daughter  Elizabeth  Chitty,  sub- 
ject as  after  mentioned,  and  of  all  other  his  children  other  than  an 
eldest  or  only  son  born  or  to  be  born,  being  sons  at  twenty-one,  and 
daughters  at  the  like  age  or  marriage,  which  should  first  happen,  in 
equal  sh&res  and  proportions  as  tenants  in  common  and  not  as  joint- 
tenants,  and  their  respective  heirs  and  assigns :  but  in  case  his  said 
daughter  Elizabeth  should  by  virtue  of  his  will  come  into  possession 
of  the  said  two  messuages  in  Lombard  Street  by  the  death  of*  her 
said  sister  as  aforesaid,  then  that  his  said  trustees  and  their  heirs 
should  stand  seised  of  his  said  other  messuages  in  London  to  the 
use  of  all  his  children  other  than  his  said  daughter  Elizabeth  and  his 
eldest  or  only  son  botn  or  to  be  bom,  being  sons  at  twenty-one  and 
daughters  at  the  like  age  or  marriage,  in  equal  shares,  as  tenants  in 
common  and  not  as  joint-tenants,  and  their  respective  heirs  and  as- 
signs. The  testator  then  after  giving  directions  for  the  maintenance 
and  education  of  his  children,  not  exceeding  100/.  a  year,  and  ap- 
pointing his  wife  guardian,  and  in  case  of  her  decease  Adam  Jelli- 
coe  and  his  wife,  and  in  case  of  their  decease  such  person  as  the 
survivor  should  appoint,  ordered  and  directed,  that  the  said  Adam  Jel- 
licoe  should  have  the  management  of  his  estates  during  his 
children's  minority ;  and  that  it  should  be  lawful  for  *  him  and  [*  548] 
the  testator's  wife  to  let  leases  of  any  of  the  said  messuages 
at  a  rack  rent  not  exceeding  twenty-one  years  in  possession,  and  to 
repair  and  improve  the  same,  as  they  should  think  most  for  the  ben- 
efit of  the  persons  interested  therein,  and  to  deduct  out  of  the  rents, 
all  such  charges  as  should  be  incurred  relative  to  the  said  messuages, 
with  30/.  per  annum  to  Adam  Jellicoe  for  his  care  of  the  estates ; 
and  that  the  annual  savings  of  the  rents  of  the  said  estates  should 
accumulate,  and  from  time  to  time,  as  often  as  they  should 
amount  to  a  competent  sum,  be  laid  out  in  Government  or  real  se- 
.curities  for  the  benefit  of  his  said  children ;  with  a  discretionary 
power  to  the  trustees  to  place  out  or  advance  any  child  out  of 
such  child's  presumptive  share  of  such  savings.  All  the  residue  of 
bis  personal  estate  including  arrears  of  rent  he  gave  to  his  wife,  her 
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executors,  V&c ;  and  appointed  her  and  Adam  Jellieoe  his  executors. 
He  then  declared,  that  in  case  of  the  decease  of  either  of  his  trus- 
tees, it  should  be  lawful  for  the  survivor  to  appoint  one  ormoretnis^ 
tee  or  trustees ;  and  it  was  his  will,  that  in  case  his  son  Joseph  should 
die  under  twenty-one  without  issue,  then  his  next  and  eldest  son 
should  succeed  to  the  same  estate  before  given  to  the  use  of  the 
said  Joseph ;  and  that  the  shares  of  such  of  his  younger  sons,  who 
should  become  an  eldest  son,  in  the  estates  before  ^ven  for  the  use 
of  his  other  children,  should  go  to  them  in  equal  shares ;  and  that 
such  eldest  son  should  only  stand  in  the  place  of  the  said  Joseph 
Chitty,  his  heirs  and  assigns ;  and  in  case  all  his  children  should  die 
under  twenty-one  and  unmarried,  then  it  was  his  will,  that  the  said 
messuages  in  London  should  go  to  the  persons,  who  would  iiave 
been  entitled  thereto  by  the  will  of  his  uncle,  in  case  the  remainders 
had  not  been  barred. 

Adam  Jellieoe  died  in  the  life  of  the  testator.  The  testator's 
daughter  Sarah  also  died  in  his  life  under  twenty-one  and  without 
issue,  but  having  been  married.  The  testator  died  in  1795 ;  leaving 
four  children,  Joseph,  (a)  Elizabeth,  Charles,  and  Marian ;  all  under 
the  age  of  twenty^one. 

The  first  bill  was  filed  by  creditors  of  the  testator  by  simple-con* 
tract  for  an  account  of  the  personal  estate ;  and  in  case  it  shall  not 
be  sufficient  to  answer  the  debts,  that  the  deficiency  shall  be  made 
good  by  sale  of  the  real  estates  devised  and  chaiged  with  the  pay-* 
ment  of  debts.  The  second  bill  was  filed  by  the  widow  to  have 
the  inteiests  of  the  children  ascertained ;  an  account  of 
[*  549]  the  debts,  *  funeral  expenses  and  personal  estate,  of  the 
testator;  that  the  deficiency  of  the  personal  estate  to  an* 
swer  the  debts  may  be  raised  by  mortgage  or  sisde  of  the  real  estate ; 
and  that  she  may  be  d^lared  entitled  to  dower  and  free  bench. 

The  causes  coming"  on  for  farther  directions,  the  questions  were ; 
1st,  whether  the  rea)  estates  were  chai^d  by  the  will  with  the  debts : 
secondly,  whether  in  the  events,  that  happened,  the  devise  over  to 
Elizabeth  Chitty  of  th^  two  houses  in  Lombard-street  was  good ; 
or  whether  these  houses  descended  to  Joseph  Chitty  as  heir  at  law ; 
and  if  so,  thirdly,  whether  those  premises  were  not  liable  before  the 
estates  devised  to  the  other  children ;  supposing  the  real  estates 
charged  with  the  debts. 

The  second  question  was  given  up  by  the  Solicitor  General  for 
Elizabeth  Chitty. 

As  to  the  question  of  dower  the  Master  reported,  that  the  estates, 

(a)  It  is  supposed  tt^at  thia  is  Joseph  Chitty,  the  author  of  numerous  practical 
works  on  law,  which  are  in  extensive  use  in  the  profession ;  among  which  are  the 
Treatises  on  Pleading ;  Bills  of  Exchange ;  Cruninal  Law ;  and  the  Practice  of 
the  Law  in  all  its  Departments.  It  is  said  that  he  was  first  destined  to  the  profes- 
sion of  medicine,  in  the  study  of  wl^oh  he  made  some  advance ;  but,  like  Sir 
James  Mackintosh  at  about  the  same  period,  he  abandoned  it  for  the  law.  During 
the  latter  years  of  his  life,  he  was  an  invalid.  He  died  in  London,  Feb.  llt^ 
184],  aged  65.  It  M>pear8  fix>m  the  present  case  that  in  1795  he  was  under  21. 
His  work  on  Bills  of^chiu^e  waa  pMblished  in  1799,  when,  aa  it  would  appear, 
he  was  23  years  of  age^ 
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^f  which  the  testator  died  seised  in  fee-simple  or  fee-tail,  were  of 
the  annual  value  of  1031/.  13s.  and  that  the  annual  value  of  the 
leasehold  messuage  and  Bank  annuities  comprised  in  the  settlement 
is  152Z.  The  Master  stated  some  evidence  of  reputation,  that  Sarah 
Chitty  was  an  infietnt  at  the  time  of  her  marriage ;  and  that  he  did 
not  find  by  any  positive  evidence  that  she  was  then  under  age ;  but 
if  she  was,  he  was  of  opinion,  she  was  not  entitled  to  dower  or  free 
bench.     The  widow  excepted  to  tlie  report. 

Attorney  Creneral  [Sir  John  Scott]  and  Mr.  Hart  for  the  Widow, 
Mr.  Mansfield  and  Mr.  Stratford,  for  the  Creditors.  Supposing, 
the  widow  was  under  age,  there  is  this  difference  between  this  case 
«nd  Dntry  v. Drury  (I):  there  the  guardian  consented  ;  here  there 
was  no  guardian.  Tnere  is  no  case,  where  the  guardian  was  not  a 
party.  If  the  trustees  had  suffered  the  leases  to  expire,  or  had  ex* 
hausted  the  stock  for  renewal,  she  would  have  been  without  a  pro- 
vision :  but  in  Drury  ▼.  Drury  the  covenant  iDf  the  husband  was 
«ufiicient  to  bind  all  bis  lands. 

The  real  estate  is  charged  with  the  debts:  Hatton  v.  Nickolf  For. 
110.  Bawdier  v.  Smith,  Trott  v.  Vernon,  Pre.  Ch.  264, 
430.  •  2  Vern.  708.  ClowdsUy  v.  Pelham,  1  Vem.  411.  [•  550] 
Harris  v.  IngUdew^  3  P.  Wms.  91.  Lord  Crodolphin  v. 
PennecJCy  Thomas  v.  Britnell,  2  Ves.  271,  314.  This  testator  did 
not  mean  to  part  with  any  of  his  property,  till  his  debts  were  paid. 
Unless  this  real  estate  is  charged,  he  has  not  charged  any  of  his 
property,  which  would  not  otherwise  be  liaUe. 
-  Solicitor  General  [Sir  John  AEtford],  Mr.  Grant,  and  Mr.  Holr 
Jord,  for  the  Children.  The  reasoning  in  aH  these  cases,  where  the 
testator  introduces  the  devise  by  directing,  that  dl  his  debts  Bhall  be 
first  paid,  does  not  apply  to  this  case.  The  real  estates,  that  he 
<;ould  so  chai^,  he  has  given  as  a  provision  for  his  younger  children. 
He  has  expressly  stated  the  reason  for  barring  the  intail  of  one  part 
t>f  bis  estate  and  not  of  the  other.  He  could  not  mean  his  younger 
t^hildren  to  bear  the  whole  burthen  out  of  their  «bare,  wlnle  the 
•eldest -^son  would  avoid  any  part  of  it  All  the  directions  for  main- 
tenance, for  letting  die  estate  during  minority,  an  allowance  for 
trouble  in  receiving  the  rents,  &c  are  utterly  inconsistent  with  the 
idea,  that  these  estates  are  charged  -so  that  they  may  be  sold  t>r  mort- 
gaged. He  calls  his  personal  estate  residue.  In  cases,  that  have 
the  words  '^all  my  worldly  estate"  the  whole  estate  is  evidently  in 
contemplation.  In  Brydges  v.  Landen  (2),  Chan.  26th  January, 
1786,  31st  October,  1788,  the  testator  directed  ^tmprtni»  that  all 
my  debts  and  funeral  charges  and  expenses  be  in  the  first  place  paid 
by  my  executors  hereinafter  named.  Then  as  to  all  my  real  and 
personal  estate  I  dispose  thereof  as  follows;"  and  after  that  dispo- 

(1)  5  Bro.  P.  C.  570 ;  4  Bro.  C.  C.  505,  n ;  Mr.  Hargrave'B  note.  On.  Lit  36,  b. 
fi ;  Carruthera  v.  Carrvihers,  4  Bro.  C.  C.  500;  1  Fonb.  Tr.  Eq.  74.  Past,  Smith 
T.  SmUh,  Ctovgh  y.  Clough,  vol.  v.  189,  710,  and  the  note,  727;  Miner  t.  Lord 
Harewood,  xviiL  259. 

(2)  Cited,  post,  voL  viL  21Q,  311. 
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sition  he  charged  and  made  liable  all  his  real  and  personal  estate 
with  two  sums  of  1502.  to  each  of  his  daughters.  All  the  cases 
were  considered  by  Lord  Thurlow ;  who  was  clearly  of  opinion 
without  hearing  the  Counsel  for  the  son,  that  the  debts  were  not 
charged.  The  circumstance,  that  the  debts  were  to  be  paid  by  the 
executors  was  considered  very  important.  In  T%e  Attorney  General 
V.  Moore  the  executor  was  also  devisee  of  the  real  estate  (1) ;  which 
was  the  ground  of  Clowdsley  v.  Pelham,  There  is  no  one  case,  in 
which  the  determination  has  been,  that  the  real  estate  should  be 
charged,  unless  there  were  words  showing,  the  testator  meant  the 
disposition,  he  subsequendy  made,  to  be  subject  to  the  debts.  Davii 
V.  Gardiner,  2  P.  Wms.  187.      Kightley  v.  Kxghtky,  ante.  Vol. 

.  11.328. 
[*  551]  Reply.  *  In  the  case  in  Forester  there  was  great  reason 
to  think,  the  testator  had  in  view  only  personal  estate, 
and  the  limitations  were  as  repugnant  to  the  idea  of  a  sale  or  mort- 
gage as  this  will.  It  does  not  depend  upon  any  particular  intention 
of  the  testator :  but  as  it  is  just,  the  Court  lays  hold  of  those  words, 
because  the  testator  has  misconceived  the  amount  of  his  fortune : 
as  in  Kidney  v.  Cousmaker,  ante,  Vol.  I.  436,  Vol.  II.  267  (2) :  it 
is  impossible  to  read  the  will  without  seeing,  that  the  testator 
thought  himself  dying  a  rich  man.  It  cannot  depend  upon  such 
general  words  as  "all  my  worldly  estate."  There  is^no  case  with- 
out some  words  of  that  sort.  The  inference  always  is,  that  a  testa- 
tor means  to  dispose  of  all  his  estate. 

The  Lord  Chancellor  [Loughborough]  thought  the  evidence 
sufficient  to  prove,  the  widow  was  under  age  at  the  time  of  the  set- 
tlement ;  but  disallowed  the  exception  without  hearing  the  Counsel 
for  the  children  upon  that  point.  His  Lordship  also  thought  the 
second  question  very  clear. 

Lord  Chancellor.  It  is  impossible  not  to  entertain  a  strong 
wish,  that  the  Court  was  able  to  make  a  man  do  that,  which  is 
morally  just.  My  feeling  upon  this  will  is,  that  there  is  a  total  ab- 
sence of  intention  as  to  paying  his  debts  out  of  the  real  estate.  He 
desires  his  debts  and  funeral  expenses  to  be  paid  in  the  first  place. 
Then  he  gives  a  historical  account  of  the  state  of  his  afiairs,  and 
makes  a  provision  very  specific ;  even  to  directing  the  quunttan  of 
maintenance.  The  disposition  of  his  real  estate  is  formed  upon  a 
calculation  to  keep  a  proportion  between  his  eldest  son  and  younger 
children.  He  clearly  supposes,  there  will  be  a  residue  of  his  per- 
sonal estate.  I  do  not  say,  whether  I  should  have  adopted  the  con- 
struction in  Trott  v.  Vernon  and  Hatton  v.  Nichol :  but  I  should 
be  extremely  glad  in  a  parallel  case  to  follow  those  determinations* 
In  Kightley  v.  Kightley  the  Master  of  the  Rolls  states  a  difference 
between  debts  and  legacies :  I  do  not  know  how  to  state  a  differ- 

(1)  The  Solicitor  General  cited  this  from  a  note  of  Mr.  Brown,  the  King's 
Coansel. 

(2)  That  decree  has  been  affirmed  upon  appeal  to  the  House  of  Lords.    See 
the  note,  ante,  vol.  i.  447. 
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ence  between  them  (1).  I  should  be  very  glad  to  submit  to  the 
rule,  if  I  can  find  it,  that  wherever  there  is  mention  of  debts  in  a 
will,  and  that  will  devises  the  real  estate,  that  shall  throw  the  debts 
upon  the  real  estate.  Leigh  v.  Lord  Warrington  (2)  is  a  very 
strong  case  ;  for  the  personal  estate  was  equal  to  all  the  debts  except 
a  debt  of  1000/.  and  the  testator  could  have  no  possible 
idea,  *  that  could  be  demanded  against  him  ;  for  it  was  to  ^^  552] 
be  invested  in  land,  of  which  he  would  have  been  tenant 
in  tail,  and  which  by  suffering  a  recovery  he  could  have  disposed  of. 
It  rather  seems,  that  Lord  Hardwicke  \a  Lord  Godolphin  v.  Penneck 
adopted  one  of  the  reasons  in  Lord  Warrington's  Case^  that  certainly 
goes  to  establish  as  a  general  rule,  that  where  there  is  a  desire,  that 
the  debts  shall  be  paid,  and  the  real  estate  is  devised,  the  real  estates 
shall  be  subject  to  the  debts.  I  shall  desire  the  Register  to  take 
out  the  words  of  the  will  in  Lord  Godolphin  v.  Penneck  to  see, 
whether  it  agrees  with  the  reasoning. 

Aug.  ]  5th  and  I6th.  Lord  Chancellor.  I  have  had  the  Reg- 
ister's Book  searched  for  the  case  of  Lord  Godolphin  v.  Penneck ; 
and  as  it  was  sug^sted  by  the  Attorney  General,  that  the  will  might 
be  taken  short  in  the  Register's  Book,  I  directed  a  search  for  the 
will :  but  the  will  cannot  be  found.  We  must  therefore  take  it  as 
it  stands  upon  the  Register's  Book  and  in  the  report ;  and  then,  to 
be  sure,  it  is  an  authority,  that  if  the  testator  talks  about  debts  in  the 
beginning  of  his  will,  the  real  estate  must  be  charged  (3). 

As  to  the  third  question,  the  descended  part  must  be  liable  before 
the  devised.  I  look  upon  it  as  general  assets.  In  the  distribution 
of  assets  the  Court  always  applies  assets  not  specifically  given  to  any 
one,  before  assets  that  are  specifically  given  (4). 

1.  With  respect  to  the  different  operation  as  to  her  frteholdf  or  as  to  her  per- 
sonal property,  which  will  be  effected  by  the  covenant  of  a  female  infant,  entered 
into  upon  occasion  of  her  marriage,  see,  ardtj  note  1,  to  Johnson  v.  Bojifidd^  1  V. 
315. 

2.  That  a  court  of  Equity,  will,  in  favor  of  creditors,  incline  to  lay  hold  of  any 
indication,  showing  that  a  testator  intended  to  charge  his  real  estate  with  payment 
of  his  debts,  if  his  personalty  prove  insufficient,  see  note  1,  to  ATcfneiy  v.  Vouss- 
maktrj  1  V.  436;  but  the  declaration  in  the  principal  case,  ascribed  to  Lord 
Alvanley  [Arden],  that  there  is  no  difference  between  debts  and  legacies,  as  to 
inq>l^ng  a  charge  upon  real  estate,  must  not  be  received  without  some  qualifica- 
tions ;  for  which,  and  other  matters  relative  to  this  subject,  see  the  notes  to  * 
ISghtley  V.  IRghtley,  2  V.  328. 

(1)  Posl^  739,  in  SMleross  v.  IKnden;  and  voL  y.  362,  KetMng  v.  Brotcn,  the 
Master  of  the  Rolls  takes  notice  of  this ;  and  adheres  to  bis  opinion. 

(2)  4  Bro.  P.  C.  90. 

(3)  Posly  Povodl  V.  BoUns,  vol.  viiL  209 ;  Clifford  v.  Ltwis,  6  Madd.  33 ;  Sizn- 
derwn  v.  WharUmj  8  Pri.  680. 

(4)  Mantnng  v.  Spovner^  antCy  114 ;  and  the  note,  118. 
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DENNISON,  Ex  parte. 

[1797,  August  15.] 

Stock  transferred  as  a  security  for  a  floating  balance,  and  under  an  agreement  to 
continue  it  transferred  and  re-transferred  Dy  and  to  the  creditor  by  way  of  ]ou: 
held  a  sale. 

Previously  to  the  bankruptcy  of  Richard  Bruce  he  had  Tarioos 
dealings  and  transactions  as  a  discount  and  insurance  broker,  and 
had  a  running  cash  account,  with  the  petitioners ;  and  being  con- 
siderably indebted  to  them,  for  better  securing  the  money  due  and 
to  grow  due,  he  upon  the  28th  of  June,  1792,  transferred  into  the 
name  of  one  of  the  petitioners  as  senior  partner  50002.  3  per  cent 
Reduced  Bank  Annuities ;  and  upon  the  13th  of  July  following  the 
farther  sum  of  5000Z.  like  annuities  as  security  for  repayment  of  such 
sums  as  the  petitioners  should  be  in  advance  for   him.  A  short  time 

afterwards  the  petitioners  being  requested  by  Abraham 
[  ''^553  ]     Goldsmith  to  lend  him  a  considerable  sum  of  3  per  *  cent 

reduced  Annuities  transferred  stock  to  sundry  pemMU, 
nominated  for  that  purpose  by  Goldsmith ;  in  which  transfers  was 
included  the  10,0002.  stock  transferred  by  Bruce.    The  petitionen 
often  requested  Bruce  to  consent  to  a  sale,  that  the  produce  might 
be  applied  towards  a  settlement  of  their  account ;  but  4ie  alwayi 
objected  on  account  of  the  low  price  of  the  stocks ;  and  requested 
them  to  continue  the  said  stock  in  hopes  the  stocks  might  rise,  or 
that  he  should  be  able  to  settle  the  account  without  the  neoesaty  of 
a  sale;  and  they  several  times  delivered  him  his  account;  whoeia 
the  dividends  of  the  said  stock  were  included  to  his  credit,  and  in- 
terest charged  of  money  lent  to  him,  and  allowed  upon  mooey 
received  and  also  upon  the  dividends.     Bruce  at  the  time  of  his 
bankruptcy  was  indebted  to  the  petitioners  to  the  amount  of  9573/. 
8s.  Id.     By  the  direction  of  the  assignees  and  their  solicitor  the 
petitioners  sold  the  10,000/.  stock;  which  produced  47752.  leariog 
a  balance  of  4204/.  l&s.  due  to  the  petitioners.   Their  proof  of  that 
debt  was  rejected  under  a  suggestion  from  the  assignees,  that  the 
petitioners  having  transferred  the  said  stock  in  1792.  must  give  credit 
for  it  as  a  sale  at  the  price  of  the  stock  at  the  day,  when  it  was  so 
transferred,  and  were  only  entitled  to  prove  the  sum  remaining  aAer 
that  credit  given.     The  petition  prayed,  that  the  petitioners  migfat 
be  at  liberty  to  prove  the  said  debt  of  4204/.  15s.  stating  these  facts; 
and  that  no  part  of  the  transaction  was  considered  as  a  sale  by  either 
party :  that  the  petitioners  frequendy  accommodated  pers^His  with  a 
loan  of  stock  in  a  similar  way ;  and  had  at  all  times  a  power  of 
calling  for  such  stock  and  having  it  replaced.   The  petition  also  stat- 
ed, that  the  said  stock  might  have  been  several  times  transferred  and 
re-transferred,  by  and  to  the  petitioners :  but  such  transfers  weie 
never  considered  as  sales ;  and  that  in  all  cases  of  sale  a  broker  was 
employed  :  but  no  broker  was  employed  in  this  case. 
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Lord  Chancellor  [Loughborough].  They  did  not  know,  that 
such  transactions  of  a  continuation  of  stock  are  disapproved  by  this 
Court ;  and  that  the  Court  ahvays  considers  it  as  a  mJe.  It  was  de- 
termined in  the  case  of  Andre  v. .    By  the  decree  in  that 

case,  affirmed  in  the  House  of  Lords,  Mr.  Andre  was  made  to  ac- 
count for  the  stock  at  the  value,  at  which  it  was  upon  the  day  of 
(he  transfer,  as  a  sale.  It  is  the  risk,  to  which  such  transactions  are 
subject    The  petition  must  be  dismissed. 

Th£  authority  cited  by  Lord  Rosslyn  [Loughboeough],  as  a  precedent  for  his 
decisioo  of  the  principd  case,  was,  no  doubt,  ^ndre  v.  Oraujwrdy  reported  in  6 
Br.  P.  C.  444. 


BARROW,  Es  parte.  [*  554] 

[1797,  August  14.] 

The  bond  upon  suing  out  a  commission  of  bankruptcy  must  be  by  thd  petitioning 
creditor:  the  commission  therefcMre  was  supersedea  on  account  of  his  infancy. 

The  petition  was  presented  by  the  Solicitor,  who  sued  out  a  com- 
mission of  bankruptcy ;  and  it  prayed,  that  the  petitioner  might  be 
at  liberty  to  give  the  bond  to  the  Lord  Chancellor ;  having  discov- 
ered, since  the  commission  issued,  that  the  petitioning  creditor  was 
an  infant. 

Attorney  General  [Sir  John  Scott^  and  Mr.  Holly  for  the  petition 
contended  that  the  act  (1)  did  not  in  terms  require  the  bond  to  be 
given  by  the  petitioning  creditor. 

Lord  Chancsllor  [Loughborough].  Upon  looking  into  the  act 
said,  it  must  be  the  bond  of  the  petitioning  creditor ;  the  same  per- 
son, who  makes  the  affidavit,  must  likewise  give  the  bond ;  therefore 
the  commission  must  be  superseded. 

As  an  infant  cannot  sue  out  a  commission  of  bankruptcy  against  another,  so, 
neither  can  he  be  made  a  bankrupt  himself.  Ex  parte  Mrniy  1  V.  &  B.  494 ; 
£r  parte  Bearuns,  6  Ves.  601. 


PARKER,  Ex  parte. 
[1797,  AueusT  Id] 

The  privilege  of  a  bankrupt  from  arrests  during  his  examination  extends  to  an 
attachment  for  not  paying  money  under  an  award  made  a  rule  of  Court 

The  petitioner  absconded  to  avoid  paying  money  reported  to  be 
u)  his  hands  as  assignee  in  a  commission  of  bankruptcy,  and  which 

(1)  5  Geo.  II.  c.  30,  s.  2a 
VOL.  III.  35 
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under  an  award,  made  a  rule  of  Court,  he  was  ordered  to  pay. 
Upon  that  act  of  bankruptcy  a  commission  issued  against  him.  He 
surrendered  under  the  commission;  and  as  he  was  going  out  of 
Guildhall  from  his  examination,  he  was  arrested  under  an  attach- 
ment for  the  contempt  The  petition  prayed,  that  he  might  be  dis- 
charged from  custody  (1). 

Solicitor  General  [Sir  John  SEtfordjy  Mr.  Eing^  and  Mr.  fVeth- 
ereUy  for  the  petition.  There  is  no  difference  between  arrests  under 
this  attachment  and  under  an  execution.  This  is  a  mode  of  execu- 
tion adopted  in  this  Court  for  recovering  a  debt ;  not  like  an  attach- 
ment for  not  putting  in  an  answer :  The  King  v.  StokeSy  Cowp.  136. 
Bariram  v.  Darmett,  Finch,  253,  shows  the  difference.  It 
[*555]  is  determined,  that  *  absconding  to  avoid  an  attachment 
for  not  paying  money  awarded  is  an  act  of  bankruptcy ; 
which  it  could  not  be,  if  it  was  only  a  criminal  process. 

Attorney  General  [Sir  John  Scott],  contra.  The  words  of  the  act 
are  "arrested  for  debt,"  In  Ex  parte  (ribbons,  1  Atk.  238,  it  was 
held,  that  the  bail  of  a  bankrupt  might  lay  hold  of  him  during  his 
examination,  and  surrender  him  in  dischaige  of  themselves. 

Lord  Chancellor  [Loughborough].  This  is  merely  an  attach- 
ment to  enforce  the  payment  of  money.  I  think,  the  analogy  of  all 
the  determinations  goes  to  it. 

The  bankrupt  was  discharged  (2). 

A  bankkupt,  when  attending  the  commisaioneis,  or  bona  JUk  on  his  road  to, 
or  from  such  attendance,  Ib  privuefifed  from  anest;  OgU^a  cau,  11  Ves.  556;  and 
this  privilege,  being  essential  to  me  administration  of  justice,  is  independent  of 
any  statute.  Ex  parte  King,  7  Ves.  314 ;  see,  post,  the  note  to  Ex  parte  Haw- 
Jdna,  4  V.  691.  As  to  the  £scharge  of  an  attachment,  see  the  note  to  WhddaU 
V.  WhddaU,  16  V.  37a 


8! 


1)  5  Geo.  n.  c.  30, 8.  5 ;  6  Geo.  IV.  c.  16,  s.  117. 
%  See  the  note,  anU,  351. 
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SITTINGS  BEFORE  MICHAELMAS  TERM. 

[38  Geo.  HI.  1797.] 


SHARPE  V.  EARL  OF  SCARBOROUGH. 

[1797,  Nov.  1.] 

Bond  and  judgment  asngned :  interest  must  be  calculated  to  the  date  of  the  report, 
so  as  not  to  exceed  the  penalty,  {a) 

The  Defendant  Foljambe  excepted  to  the  Master's  report  for  not 
allowing  interest  from  the  12th  of  December,  1783,  to  the  date  of 
the  report  upon  a  bond,  dated  the  27th  of  November,  1779,  by  the 
late  Lord  Scarborough,  and  Sir  George  Saville,  as  his  surety,  to 
Lord  Nugent  in  the  penal  sum  of  4000/.,  conditioned  for  payment 
of  20002.  with  interest  upon  the  27th  of  May  then  next;  upon 
which  bond  judgment  was  entered  up  in  the  Court  of  Common  Pleas 
in  Michaelmas  Term  1779,  for  4000Z.  debt  and  635.  costs;  and  the 
said  bond  and  judgment  were  upon  the  said  12lh  of  December,  1783, 
for  valuable  consideration  assigned  to  the  Defendant  Foljambe  in 
trust  for  Sir  George  Saville. 

Solicitor  General  [Sir  John  Mitford^y  and  Mr.  Lloyd^  for  the 
Exception.  The  Master  has  stopped  in  the  calculation  of  interest 
upon  the  debt  of  2000?.  at  the  date  of  the  assignment  upon  a  mis- 
apprehension of  your  Lordship's  opinion  in  Creuze  v.  Hunter^  and 
Deschamps  v.  VannecJc,  aniey  Vol.  11.  157,  716 ;  because  this  bond- 
debt  was  secured  by  a  judgment.  The  judgment  is  for  4000/. 
and  the  execution  would  be  for  that  sum :  and  interest  ought  to 
be  calculated  upon  the  debt  of  2000/.  so  as  not  to  exceed  the 
penalty. 

Attorney  General  [Sir  John  Scott]y  for  the  Report,  said,  it  was 
conceived,  the  Defendant  was  only  a  creditor  by  simple  contract ; 
the  assignment  being  only  available  in  equity ;  and  the  legal  demand 
being  gone. 

Lord  Chancellor  [Loughborough].  The  interest  must  go  on 
up  to  the  penalty,  to  be  sure  (1).  The  legal  demand  is  the  penalty. 
The  execution  would  be  for  4000/.  I  cannot  restrain  that  but  upon 
payment  of  interest. 

Allow  the  exception.  

1.  For  the  cases  in  which  Equity  allows  interest  upon  bond  debts,  htyond  the 
penalties  of  such  bonds,  see,  anUy  note  3,  to  £r  parte  MUlSy  2  V.  295. 
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(a)  See,  aniCy  p.  157,  notes  (a)  and  (b)  to  Creuze  v.  Hunter ;  1  Barbour,  Ch.  Pr. 

.5. 

fl)  H^kUe  v.  Seakyy  Dong.  49,  emie,  vol.  ii.  168:  Madofforih  v.  ThomaSy  posty 
vol.  V.  329.  See  cases  under  special  circumstances  in  the  note,  390,  and  the  notes, 
vol.  i.  63,  452. 


557*  WAINBWRIGHT  V.  WAINEWBIGHT.  [1797. 

2.  That  an  equity  of  redempdoii  is  considered  eauitable  assets,  as  against 
creditors  who  have  not  a  right  to  come  in  and  redeem  the  mortgage,  see  note  4  to 
lAfsUr  V.  DMmd,  1  V.  431. 


[♦558]        WAINEWRIGHT  v.  WAINEWRIGHT. 
[Rolls.— 1797,  Nov.  h] 
BsquxsT  by  implication,  (a) 

Thomas  Wainewright  by  his  will,  dated  the'i22d  of  March, 
1765,  after  declaring,  that  he  thereby  disposed  of  what  estate  the 
All-wise  Director  of  all  things  had  thought  fit  to  favor  htm  with,  and 
after  directing  all  his  just  debts  and  funeral  expenses  to  be  fully  paid, 
and  giving  to  his  nephews  John  Wainewright,  Robert  Wainewright, 
John  Seagrave,  and  Robert  Seagrave,  and  his  niece  Elizabeth  Sea- 
grave,  each  the  sum  of  300/.  and  directing  the  farther  sum  of  300/. 
to  be  placed  out  on  4  per  cent.  Bank  Annuities  for  the  benefit  of  his 
niece  Mary  Watts  and  her  children,  and  other  300/.  for  the  benefit 
of  his  niece  Mary  Portis  and  her  children,  in  manner  therein  men- 
tioned, with  remainder  over  as  to  both  the  said  legacies  to  the  said 
Elizabeth  Seagrave,  he  disposed  of  the  residue  of  his  personal  estate 
in  the  following  manner: 

<<  All  the  rest  of  my  personal  estate  not  hereinbefore  disposed  I 
give  unto  my  said  nephews  Robert  Wainewright  and  John  Seagrave 
whom  I  nominate  and  appoint  to  be  my  executors  upon  trust  that 
they  or  the  survivor  of  them  or  the  executors  or  administrators  of 
such  survivor  after  all  my  debts  legacies  and  funeral  expenses  paid 
and  satisfied  do  convert  the  same  into  money  and  when  so  done 
place  the  same  out  on  government  or  other  good  security  in  the 
names  of  such  of  my  said  executors  or  of  the  survivor  of  them  the 
interest  and  produce  whereof  not  exceeding  20/.  a  year  I  do  hereby 
direct  shall  be  paid  and  laid  out  for  or  towards  the  maintenance 
clothing  and  education  of  my  great  nephew  Thomas  Wainewright 
now  placed  with  my  nephew  Robert  Seagrave  in  Nottingham  until 
he  shall  attain  his  age  of  twenty-one  years  but  with  this  liberty  for 
my  said  executors  and  the  survivor  of  them  his  executors  and  admin- 
istrators to  lay  out  and  dispose  of  any  part  of  the  principal  so  laid 
out  for  his  benefit  and  advancement  not  exceeding  the  sum  of  200/L 
before  he  shall  attain  his  age  of  twenty-one  years  when  and  as  they 
shall  think  fit  and  in  case  the  interest  produce  of  such  surplus  of  my 
personal  estate  so  directed  to  be  placed  at  interest  shall  not  be  all 
laid  out  in  any  one  year  for  the  maintenance  clothing  and  education 
of  my  said  great-nephew  then  I  will  and  direct  that  what  so  remain 
be  paid  and  applied  to  and  for  the  benefit  of  my  nephew  Thomas 

(a)  lo  illustration  of  this  case,  see  2  Roper,  Legacies,  by  White  312, 322,  ch. 
21,  §7, 9. 
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Wainewright  and  his  family  as  my  executors  and  the  survivor  or  his 
executors  and  administrators  shall  judge  proper  And  in 
case  my  said  great  nephew  shall  *  happen  to  die  before  he  [*559] 
attains  his  age  of  twenty-one  years  then  that  my  said 
executors  and  trustees  and  the  survivor  of  them  and  his  executors 
and  administrators  do  and  shall  pay  or  apply  the  whole  of  the  said 
surplua  of  my  personal  estate  and  the  securities  whereon  the  same 
and  every  part  thereof  shall  have  been  placed  out  together  with  all 
interest  or  dividends  accrued  due  for  the  same  unto  and  for  the 
benefit  of  my  said  nephew  Thomas  Wainewright  and  every  or  any 
of  his  family  in  such  shares  and  proportions  and  at  such  time  and 
times  as  they  sRall  respectively  think  conducive  tathe  support  or 
other  benefit  oi  the  whole  or  any  of  the  branches  of  my  said  nephew 
Thomas  Wainewright's  family." 

The  testator  died  soon  after  the  execution  of  his  will.  Hifii  great 
nephew  Thomas  Wainewright  having  attained  the  age  of  twenty-one 
filed  the  bill ;  praying,  that  he  may  be  declared  entitled  to  the  resi- 
due of  the  testator's  personal  estate. 

Mr.  Crraham  and  Mr.  Johnson^  for  the  Plaintiff,  contended,  that  by 
necessary  implication  from  this  will  the  Plaintifi*  was  entitled  to  the 
residue  upon  attaining  the  age  of  twenty-one. 

Master  of  the  Rojlls  [Sir  Richard  Pepper  Arden.]  This 
is  very  like  Crowder  v.  Clowes,  antty  Vol.  II.  449,  which  I  deter- 
mined without  hesitation;  as  I  think  I  shall  this.  In  that  case 
there  were  no  words  of  gift  to  the  testator's  niece  in  case  of  her 
marriage  after  his  death.  Here  there  is  a  necessary  implication, 
that  if  the  Plaintiff  does  live  to  attain  the  age  of  twenty-one,  he 
shall  have  the  residue  of  the  personal  estate.  Can  any  one  doubt 
about  it  ?  His  death  under  the  age  of  twenty-one  is  to  give  it, over 
to  his  ftither  :  but  if  he  lives  to  attain  that  age,  then  the  testator  dies 
intestate.  That  is  impossible.  Is  it  not  a  necessary  inference,  ex- 
actly like  that  in  the  case,  I  have  cited  ? 

Declare,  that  the  Plaintifr  upon  attaining  the  age  of  twenty-one 
acquired  the  absolute  interest  in  the  surplus  of  the  testator's  person- 
al estate  (1).  

Implications  are  not  to  prevail,  in  the  construction  of  a  will  or  other  instru- 
ment, unless  such  implications  are,  in  some  sense,  unavoidable ;  IMon  v.  Lord 
Ferrers,  5  Ves.  805 ;  Parsons  v.  Parsons,  5  Ves.  582;  Cave  v.  Holford,  3  Ves. 
676;  but  it  is  not  to  be  understood  that  no  implication  is  to  be  admitted,  which  is 
not  absolutely  irresistible,  from  natural  necessity ;  see,  ante,  note  3,  to  Brummd 
V.  Protheroe,  3  V.  111. 
^ 

(1)  Post,  676,  PMUpps  V.  Chamberlmne,  voL  iv.  51 ;  and  the  note,  59;  UpUm  v. 
Lord  Ferrers,  V.  801. 
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MONTGOMERIE  v.  THE  MARQUIS  OF  BATH. 

[Rolls. — 1797,  Nov.] 

A  TRUSTEE  laid  out  the  money  of  different  penons  on  amortgage:  foreclosure  by 
one  cuhof  que  tnul  as  to  his  share,  (a) 

• 

Bt  indentures  of  mortgage,  dated  the  22d  of  September,  1790, 
the  Marquis  of  Bath  and  his  eldest  son  Lord  Viscount  Weymouth 
in  consideration  of  the  sum  of  80,000/.  paid  by  Andrew  Berkeley 
Drummond  and  John  Drummond,  demised  to  them,  their  executors, 
administrators  and  assigns,  certain  real  estates  in  the  counties  of 
Salop  and  Hereford ;  to  hold  the  same  to  the  said  Andrew  Berkeley 
Drummond  and  John  Drummond,  their  executors,  administrators 
and  assigns,  for  the  term  of  5000  years,  under  a  proviso  for  redemp- 
tion on  payment  of  the  sum  of  80,000Z.  with  interest  at  the  rate  of 
4  per  cent,  on  the  22d  of  March  next  ensuing,  to  the  said  Andrew 
Berkeley  Drummond  and  John  Drummond,  their  executors,  &c 
The  sum  of  10,000Z.  part  of  the  sum  of  80,000/.  was  paid  out  of 
the  money  of  Archibald  Montgomerie ;  who  resided  in  the  East  In- 
dies, and  remitted  money  from  time  to  time  to  Andrew  Berkeley 
Drummond  and  John  Drummond,  as  his  bankers,  with  directions  to 
employ  it,  as  they  might  judge  most  advantageous  to  him  ;  and  by  a 
deed  poll,  dated  the  22d  of  February,  1791 ,  reciting  the  mortgage,  and 
the  feet,  that  10,000/.  part  of  the  money  so  lent  in  the  names  of 
Andrew  Berkeley  Drummond  and  John  Drummond  was  not  their 
property,  they  declared  a  trust  as  to  10,000/.  part  of  the  said  sum 
of  80,000/.  for  Archibald  Montgomerie,  his  executors,  &c.  The 
interest  was  afterwards  raised  to  5  per  cent,  by  indorsement  upon  the 
back  of  the  mortgage  deed. 

The  bill  was  filed  upon  the  13th  of  October,  1796,  by  Archibald 
Montgomerie  against  the  mortgagors  and  Andrew  Berkeley  Drum- 
mond and  John  Drummond;  praying,  that  an  account  might  be 
taken  of  what  was  due  to  the  Plaintiff  in  respect  of  his  said  one 
eighth  part  of  the  said  sum  of  80,000/.  and  that  the  mortgagors 
might  be  foreclosed  from  the  equity  of  redemption  of  one  eighth 
part  of  the  mortgaged  estates  ;  and  that  in  that  case  the  Defendants 
Andrew  Berkeley  Drummond  and  John  Drummond  might  assign  to 
the  Plaintiff  the  said  eighth  part ;  and  that  the  receiver  of  the  rents 
of  the  mortgaged  estates  might  be  appointed. 

(a)  It  seems  doubtful  if  this  case  can  be  maintained  as  law.  It  may  be  stated 
as  a  general  rule,  that  all  persons,  who  have  the  legal  interest  in  the  mortage,  as 
well  as  those,  who  have  the  equitable  interest  therein,  are  necessaiy  parties  to  a 
bill  to  foreclose.  There  can  be  no  redemption  or  foreclosure,  unless  all  the  per- 
sons entitled  to  the  mortgage  money  are  before  the  Coiut.  Story,  Eq.  PL  $  301. 
And  it  has  been  decided  that  if  the  mortga^  has  been  made  to  a  trustee  in  trast, 
all  tlie  ccstuis  que  trust  should  be  made  parties,  as  well  as  the  trustee  to  the  Bill  of 
foreclosure.  Ibid.  §  210,  212.  Ifood  v.  niHioms,  4  Madd.  186 ;  but  see  Goodson 
v^  Ellison,  3  Russ.  583 ;  Smith  v.  5noir,  3  Madd.  10 ;  Hutchinson  v.  Tanand,  2 
Keen,  075. 

TOL.  III.  35* 
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The  bill  chaiged,  that  the  Defendants,  the  Drummonds,  refused  to 
take  any  step  for  the  purpose  of  compelling  payment  of 
the  ^said  10,000i.  or  to  obtain  possession  of  the  mort-     [*561] 
gaged  premises  or  the  said  undivided  eighth  part. 

The  Defendants,  the  Drummonds,  by  their  answer  stated,  that 
70,0002.  of  the  mortgage-money  was  the  property  of  the  several  per- 
sons and  in  the  proportions  therein  set  forth. 

The  mortgagor  by  his  answer  prayed  time  for  payment  of  the 
said  sum  of  10,000/.  in  case  the  Court  should  be  of  opinion,  that 
the  Plaintiff  is  entitled  to  call  it  in ;  and  no  opposition  being  made 
at  the  hearing,  the  usual  decree  was  made  according  to  the  prayer 
of  the  biU  (1).  

See,  ante,  note  2,  to  Jfmt»  v.  ^vm^  2  V.  S72,  that,  notwithstanding  the  decree 
in  the  principal  case,  (where  it  mav  be  observed,  no  opposition  was  made,)  it 
is  extremely  doubtful,  whether  a  aecree  for  a  particd  torecloeure  could  now 
be  obtained ;  see,  also,  Coekbwm  v.  7%>mp8onj  16  Ves.  324,  n.  It  is,  at  all 
events,  certain,  there  can  be  no  foreclosure,  or  redemption,  unless  the  parties 
entitled  to  the  whole  mortgage  money  are  before  the  Court;  Palmar  v.  The  Earl 
qf  CaHide^  1  Sim.  &,  Stu.  4&;  nor  unless  the  mortgagor,  or  his  heir,  or,  if  such 
heir  cannot  be  found,  the  Attorney  General,  is  before  the  Court,  so  that  a  good 
reconve3rance  can  be  made:  see  M^Donaugh  v.  Shtwbridge^  2  Ball  &,  Bea.  564 ; 
SchooU  y.SaU,  1  Sch.  &  Lef.  177;  Smiih  y.  Bickndl,  3  V.  &  B.  153,  n. ;  neither 
can  a  /mime  mortgagee  redeem  a  prior  incumbrancer,  without  making  the  mort- 
gagor a  party  to  the  suit  for  that  purpose ;  it  being  always  the  object  of  a  Court 
of  Equity  to  make  a  complete  decree,  embracing  the  whole  subject,  and  determin- 
ing (as  far  as  ^possible)  the  ri^ts  of  all  the  puties  interested.    Palk  v.  CVtnion, 
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CARR  V.  EASTABROOKE. 

[Rolls.— 1797,  Nov.  29 ;  Dec.  5,  6.] 

A  NEGOTIABLE  bill  of  exchango  not  satisfied  by  a  legacy. 
Nothing  presumed  in  &vor  of  the  rule,  that  a  debt  is  satisfied  by  a  legacy  equal  or 
greater,  (a)  [p.  564.] 

Robert  Carr  by  his  will,  dated  the  11th  of  December,  1786, 
among  other  things  gave  to  Catherine  Henrietta  Carr,  his  wife,  the 
sum  of  2000/.  and  all  his  furniture,  plate,  jewels,  linen,  books,  and 
other  effects,  that  should  or  might  be  in  his  house  at  Hampton 
Wick  at  the  time  of  his  decease,  bonds  or  specialty  securities  for 

(1)  See  Lowe  v.  Morgan,  1  Bro.  C.  C.  368,  and  Mr.  Belt's  note.  Upon  a  mo- 
tion under  this  decree,  6th  December,  1799,  for  enlarging  the  time  for  pajrment 
the  Lord  Chancellor  expressed  great  doubt,  whether  this  decree  could  stand ;  and 
would  not  make  an  order  under  it  without  consent  Post,  vol.  xvL  324,  n ;  see 
Sndih  V.  Snow,  3  Madd.  10;  Palmer  v.  The  Earl  of  Carlisle,  1  Sim.  &.  Stu.  423. 

(a)  See  2  Williams,  Exec.  930, 1016.  See  the  authorities  on  this  point  collect- 
ed and  arranged  ante,  p.  516,  note  (c)  to  Hindiel^  v.  IRnMlifft ;  note  (a)  to  IKdk- 
anbon  v.  Elphmsione,  2  V.  46a 
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the  payment  of  money  exoepted ;  and  he  appointed  her  sole  ex- 
ecutrix. 

The  decree  made  on  the  14th  of  May,  1789,  directed  the  usual 
accounts  of  the  testator's  personal  estate,  debts,  legades  and  funer- 
al expenses.  By  the  Master's  report  it  appeared,  that  the  testator 
on  his  last  voyage  to  India,  remitted  to  his  wife  the  following  draft : 

'<  Canton,  Nov.  10th  1765  Messrs.  Hoare  and  Co.  pay  Mrs. 
Catherine  Henrietta  Carr  or  her  order  the  sum  of  5002.  for  value  re- 
ceived.    Robert  Carr." 

The  report  stated  the  following  circumstances.  A  letter  from  the 
testator  to  his  wife,  dated  the  10th  of  January,  1786,  contained  the 
following  paragraph : 

"  The  mbney  I  have  remitted  you  by  bills  I  would  have  you  pur- 
chase in  your  own  name  3  per  cent.  Bank  Stock  to  make  good  that 
sold  out  and  left  you  by  your  dear  father  and  aunt." 

At  the  time  of  the  arrival  of  this  draft  there  was  not 
[*  562]  sufficient  money  in  the  *  bankers'  hands  for  the  payment 
of  it.  The  testator  arrived  from  India  the  latter  end 
of  July  or  beginning  of  August  1786 ;  and  the  money  paid  in 
by  the  testator  to  Messrs.  Hoare  on  the  24th  of  July,  1786, 
previous  to  his  death  on  the  14th  of  December  following,  arose 
from  East  India  Company's  bills  and  certificates  discounted  by 
them  for  the  testator.  The  draft  of  500Z.  was  not  paid  during 
the  testator's  life-time ;  but  remained  in  the  hands  of  the  Defen- 
dant, his  widow ;  who  married  John  Eastabrooke. 

Henry  Martin,  father  of  the  Defendant  Catharine  Henrietta  East- 
abrooke, by  his  will  dated  the  27th  of  March,  1779,  directed  a  farm 
and  other  hereditaments  to  be  sold,  and  the  produce  to  be  added  to 
10002.  4  per  cents,  and  invested  in  trust  to  pay  his  said  daughter 
the  yearly  produce  or  interest  for  her  life  independent  of  any  hus- 
band, she  then  had  or  might  thereafter  have  ;  and  after  her  decease 
to  be  equally  divided  among  her  children  ;  and  for  want  of  issue,  or 
if  all  should  die  under  twenty-one,  then  the  whole,  (except  500Z. 
specifically  bequeathed),  to  such  person  as  his  said  daughter  should 
by  will  made  without  the  control  of  her  husband  in  the  presence  of 
three  witnesses  appoint ;  and  for  want  of  such  wUl,  to  her  right 
heirs  for  ever ;  and  the  testator  gave  his  wife  lOOOL  3  per  cent, 
stock ;  and  appointed  her  one  of  his  executors  and  sole  residuary 
legatee  of  his  real  and  personal  estate  ;  and  the  testator  added  the 
following  codicil,  dated  the  14th  of  September,  1779 : 

"  My  wife  signifying  to  me  that  she  wished  if  it  was  in  either  of 
our  powers  to  assist  and  to  give  to  Mr.  R.  Carr  being  then  under  a 
necessity  and  want  of  a  thousand  pounds  to  satisfy  the  demands  of 
his  creditors  thought  proper  to  transfer  one  thousand  and  two  hun- 
dred pounds  3  per  cents,  for  his  use  which  I  had  willed  to  my  wife 
by  will  hope  she  will  not  be  displeased  for  my  so  doing,  it  being 
absolutely  at  that  time  necessary  for  both  him  and  his  wife's  credit." 

Prudence  Lawson,  aunt  of  the  Defendant  Catherine  Henrietta 
Eastabrooke,  by  her  will,  dated  the  I6th  of  April,  1780,  gave  to  her 
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said  niece,  her  executors  and  administrators,  all  the  residue  of  her 
personal  estate ;  and  appointed  her  sole  executrix. 

*  Elizabeth  Martin,  mother  of  the  Defendant  Catherine     [*  563] 
Henrietta  Eastabrooke,  prevailed  upon  her  to  sell  out  500Z. 
Bank  Annuities,  part  of  the  personal  estate  of  Prudence  Lawson 
bequeathed  to  the  Defendant,  and  the  money  arising  from  such  sale 
was  given  or  lent  by  the  Defendant  to  her  then  husband  Robert  Carr. 

At  the  death  of  Robert  Carr  a  balance  of  927/.  3s.  Id.  remained 
due  to  him  from  Messrs.  Hoare ;  which  balance  was  on  the  20th  of 
December,  1786,  received  under  a  letter  of  attorney  from  the  De- 
fendant Catherine  Henrietta  Eastabrooke  ;  who  claimed  by  her  dis- 
charge to  retain  besides  her  legacy  the  sum  of  5002.  for  the  amount 
of  the  said  draft  as  a  payment  made  to  her,  and  the  fund  being  in- 
sufficient for  the  legacies,  a  petition  was  presented,  praying,  that  it 
might  be  declared,  that  the  said  sum  of  500/.  ought  to  be  consid- 
ered as  part  of  the  personal  estate  of  the  testator  appUcable  to  the 
payment  of  the  legacies. 

Mr.  CJox,  for  the  Petition,  contended,  that  this  was  to  be  consid- 
ered as  a  debt,  and  extinguished  by  the  legacy  of  2000/.  and  that 
upon  the  circumstance  of  the  husband  and  wife  living  together,  the 
husband  must  have  known  that  the  draft  had  not  been  received. 
He  cited  Fowler  v.  Fowler,  3  P.  Wms.  353. 

Mr.  Piggott,  for  the  Defendant,  argued,  that  the  instrument  being 
negotiable,  this  was  not  like  the  case  of  a  debt. 

The  Master  or  the  Rolls  [Sir  Richard  Pepper  Arden]  dis- 
missed the  petition  :  but  at  the  request  of  the  Counsel  for  the  peti- 
tion the  order  was  suspended. 

Dec.  bth.  Mr.  Hardinge,  for  the  Petition.  This  was  a  debt  up 
to  the  death  of  the  testator,  at  his  death,  and  afterwards  ;  and  there- 
fore is  adeemed  by  the  gift  of  a  superior  legatory  sum.  It  must  be 
taken  out  of  the  general  rule  by  proof  not  presumption :  but  the 
presumption  from  the  cohabitation  is,  that  the  testator  knew  the  draft 
had  not  been  negotiated. 

Master  of  the  Rolls.  The  only  question  is,  whether,  sup- 
posing he  had  left  her  nothing,  her  indorsee  could  come  upon  his 
assets.  It  is  admitted  to  be  that  sort  of  debt,  that,  if  not  cancelled, 
as  it  is  said  to  be,  by  this  legacy,  would  have  been  a  debt 
to  any  person,  •  to  whom  it  was  indorsed.  If  so,  I  think  [•  564] 
it  is  not  that  sort  of  debt,  that  would  be  cancelled  by  a 
legacy :  nor  have  I  found  any  case,  in  which  a  demand  upon  such  a 
negotiable  note  has  been  considered  satisfied  by  a  legacy.  Why 
am  I  to  presume  that  he  did  not  know,  that  his  wife  had,  the 
moment  she  received  the  bill,  indorsed  it  upon  the  trusts  of  the  letter 
that  accompanied  it  ?  It  might  have  been  received  at  any  time.  Ii 
must  depend  upon  the  fact,  whether  it  is  a  debt,  not  whether  it  was 
negotiated.  It  was  put  in  her  power  to  make  the  debt  due  to  any 
other  person.  I  am  still  of  the  same  opinion,  that  the  rule  cannot 
apply  to  such  a  security  as  this,  if  it  was  an  available  security.  If 
the  wife  or  indorsee  could  have  demanded  it,  I  am  of  opinion,  the 
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legacy  is  not  a  cancellation  of  it.  If  it  could  not  have  been  de- 
manded, the  Master  ought  not  to  have  reported  it  as  a  debt.  I 
will  presume  nothing  in  favor  of  such  a  rule  as  this.  I  will  re- 
consider it 

Dec.  6th.  Master  of  the' Rolls  [Sir  Richabd  Pepper  Arben]. 
I  have  reconsidered  this  case  ;  and  I  still  remain  of  the  same  opin- 
ion. There  are  two  grounds ;  First,  if  it  had  not  been  accompa- 
nied by  the  letter,  which  clothes  this  remittance  with  trusts,  but  had 
been  simply  a  negotiable  note,  I  have  met  with  no  case,  "which  has 
decided,  that  a  legacy  to  the  payee  of  a  n^;otiable  security  is  an  ex- 
tinguishment ;  for  then  it  must  depend  upon  this  fact,  whether  the 
original  payee  has  negotiated  it  or  not,  before  the  date  of  the  will. 
Simpliciter  a  legacy  to  a  creditor  of  equal  or  greater  amount  than 
the  debt  is  an  extinguishment:  but  the  Court  has  not  gone  feurther. 
I  cannot  carry  the  rule  farther,  and  hold  a  legacy  to  be  an  extin- 
guishment of  a  negotiable  security. 

But  independent  of  that,  this  bill  was  not  a  voluntary  bill :  but 
the  purposes,  it  was  to  answer,  are  declared  by  the  letter  and  the 
other  circumstances.  He  does  not  appear  to  be  making  a  present 
of  it  to  his  wife,  but  to  discharge  a  debt,  that  he  owed.  Lawson  v. 
Lawson,  1  P.  Wms.  441, 1  Uiink,  furnishes  principles  for  this.  I 
cannot  therefore  grant  the  prayer  of  this  petition ;  and  it  must  be 
dismissed  (1).  

1.  The  satisfaction  of  a  debt,  by  a  legacy,  is  a  presamption  not  favored ;  see, 
cmU,  note  2,  to  Barcky  v.  mdnwr^M,  3  V .  462. 

2.  That,  where  the  simple  question  in  a  suit  is,  the  claim  of  a  wife  to  a  separate 
maintenance,  a  Court  of  Ivquity  will  not  be.  disposed  to  interfere ;  see  the  notes  to 
BaU  y.  Mmtgmnery,  2  V.  191. 

(1)  Chemcafa  Cast,  1  P.  Wms.  408,  and  Mr.  Cka's  note.    wMe,  466,  529. 
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ROWTH  V.  HOWELL. 
[irsw',  Dkc.  a] 

Executors  directed  with  all  convenient  speed  to  pay  debts  and  lay  out  the 
residue  in  mortgages  held  not  answerable  for  a  loss  by  the  insolvency  of  the 
testatoi's  banker,  uter  selling  negotiable  securities  deposited  with  him  by  the 
testator,  (a) 

Receiver  oot  liable  by  the  failure  of  the  testator's  banker  at  Bristol,  with  whom 
the  receiver  when  going  to  London  to  pass  his  accounts,  deposited  the  money, 
intending  to  draw  ror  it,  (6)  [p.  566.] 

The  testator  directed  his  executors  with  all  convenient  speed  to 
convert  all  his  property  into  money,  and  to  apply  the  same  first  in 
paying  his  debts  ;  then  to  lay  out  the  residue  in  mortgages  ;  virhich 
subject  to  certain  annuities,  he  gave  in  fourths  to  four  nieces ;  who 
filed  the  bill  against  the  executors  Howell  and  Hodgson,  to  charge 
them  with  a  loss  to  the  testator's  estate.  The  facts  were,  that  the 
testator  had  used  Richard  Gravatt  as  his  banker ;  and  had  great 
confidence  in  him.  At  the  death  of  the  testator,  stock,  navy  bills, 
East  India  bonds,  Scotch  bonds  and  other  n^otiable  securities,  part 
of  the  testator's  property,  to  a  considerable  amount  were  standing  in 
the  name  and  in  the  hands  of  Gravatt,  transferred  and  indorsed  to 
him  by  the  testator.  Howell  lived  in  the  country,  and  relied  upon 
his  co-executor  Hodgson,  a  solicitor  in  London ;  who  soon  after  the 
testator's  death  opened  an  account  with  Gravatt  as  to  the  securities 
in  his  hands ;  and  he  sent  the  banker's  book  to  the  father  of  the 
PlaintifTs.  The  executor  also  entered  into  a  treaty  for  a  mortgage  ; 
which  was  delayed  by  difiiculties  as  to  the  title.  In  the  mean  time 
Gravatt  without  the  knowledge  of  the  executors,  sold  several  of  the 

(a)  A  trustee  is  to  keep  the  trust  nroperty,  as  he  keeps  his  own.  Therefore  if 
he  snould  deposit  money  with  a  banker  in  good  credit  to  remit  it  to  the  proper 
place  by  a  bill,  drawn  by  a  person  in  due  credit,  and  the  banker  or  drawer  of  the 
bill  should  become  bankrupt,  he  would  not  be  responsible.  2  Story,  Eq.  Jur. 
§  1269,  and  English  cases  cited.  Where  a  trustee  acts  by  other  hands,  either  from 
necessitv,  or  conformably  to  the  common  usage  of  manlund,  he  is  not  to  be  made 
answerable  for  losses,  fbid.  dough  v.  Bond,  3  Mylne  &.  Crai^,  490 ;  2  Williams, 
Exec.  1292.  But  where  a  trustee  places  money  in  the  hands  of  a  barJcer  he 
should  keep  it  separate,  and  not  mix  it  with  his  own  in  a  common  account ;  for  if 
he  should  so  mix  it,  he  would  be  deemed  to  have  treated  the  whole  as  his  own, 
and  he  would  be  held  liable  to  the  cestui  que  trust  for  any  loss  sustained  by  the 
banker's  insolvency.  2  Story,  E.  J.  6  1270 ;  Masity  v.  JBonner,  4  Madd.  416 ;  sec 
also  Salway  v.  Scdwayj  2  Rubs.  &.  M.  in  which  case  Lord  Brougham  held  (over- 
ruling the  decision  of  Sir  John  Leach,  4  Russ.  60,)  that  a  receiver  appointed  by 
the  Ck»urt  is  answerable  for  the  loss  of  moneys  consequent  on  the  failure  of  a  bank- 
er with  whom  they  have  been  deposited  for  security,  if  the  deposit  be  made  in 
such  a  way  that  the  receiver  parts  with  the  absolute  control  over  the  fund.  This 
judgment  was  afterwards  affirmed  in  the  House  of  Lords,  fFhite  v.  Bough,  9 
Bligh.  181.  The  trustee  must  guard  against  contingencies  by  paying  in  the 
money  to  tlie  account  of  the  trust  estate,  and  not  to  his  own  credit.  Lewin, 
Trusts,  300,  ch.  16,  §  2.  And  he  must  so  manage  the  trust  moneys,  that  they 
may  be  earmarked,  so  as  to  become  specific  assets  to  Hae  credit  of  the  trust 
Ibid.  323,  ch.  16,  §  4,  pi.  2. 

[h)  See  Lewin,  TnisU,  322,  323,  ch.  16,  §  4,  pi.  2. 
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securities,  and  upon  the  2d  of  July,  1796,  he  sold  four  of  the  East 
India  bonds.  The  day  after  that  nde  Hodgson  drew  upon  him  oA 
account  of  the  East  India  bonds  :  upon  which  he  confessed  what  he 
had  done ;  and  begging  for  time,  promised  to  replace  the  securi- 
ties, he  had  disposed  of :  but  the  executor  conunencing  an  action 
immediately  against  him,  he  soon  afterwards  destroyed  himself,  and 
died  insolvent.  The  bill  charged  wilful  n^ect  and  default  in  the 
Defendants  in  .not  taking  steps  to  prevent  Gravatt  from  making  an 
improper  use  of  these  securities.  There  was  evidence  of  ^  recom- 
mendation from  the  testator  to  his  executors  not  to  be  in  a  hurry  to 
take  his  afiairs  out  of  the  hands  of  Gravatt ;  for  he  was  a  very  hon- 
est little  man. 

Attorney  General  [Sir  John  Mitfordy]  Mr.  Mansfield,  and  Mr. 
Fonblanqm,  for  the  Plaintiflfs,  contended,  that  the  will  was  a  com- 
mand upon  the  executors  to  close  the  account  with  the  banker ; 
and  they  might  have  prevented  him  from  making  an  improper  use  of 
these  securities,  by  having  them  filled  up  in  their  own  names  ;  or  if 

filled  up  in  his  name,  by  having  them  delivered  up. 
[*  566]  •  Solicitor  General  [Sir  John  Mtford],  for  the  Defend- 
ants. Trustees  using  the  same  care,  the  testator  did,  are 
not  answerable  for  a  loss  arising  from  the  crime  of  another  man. 
The  loss  originated  in  the  ccmfidence  of  the  testator ;  which  enabled 
Gravatt  to  dispose  of  these  securities.  Churchill  v.  Lady  Hobsany  I 
P.  Wms.  241.     21  Vin.  tit.  Trust,  534. 

Lord  Chancellor  [Loughborough].  There  is  nothing  in  it 
The  banker  was  possessed  by  the  testator's  act  of  disposable  securi- 
ties. What  possible  security  could  the  executor  hav^  taken  better 
than  he  did,  short  of  filing  a  bill  and  bringing  all  the  securities  into 
Court  ?  If  he  had  taken  them  to  his  chambers,  he  would  have  been 
liable  to  any  casualty  that  might  have  happened.  If  he  had  depos- 
ited them  with  his  own  banker :  one  banker  has  as  good  credit  as 
another.  Mr.  Dickins  has  supplied  me  with  a  very  strong  case : 
Knight  V.  The  Earl  of  Plymouth,  (1)  before  Lord  Hardwicke,  9th 
April,  1747.  The  receiver  appointed  in  the  cause  placed  in  the 
hands  of  a  banker  at  Bristol  1500/.  when  he  came  to  London  to 
pass  his  accounts,  asserting  his  intention  to  draw  for  that  money 
specifically ;  thinking  it  safer  to  place  it  there  than  to  bring  or  send 
it  up ;  the  banker  was  the  testator's ;  who  had  constantly  used  the 
house,  for  the  purpose  of  drawing  as  he  wanted.  The  house  was  in 
credit  at  the  time,  but  failed,  before  the  receiver  passed  his  accounts. 
Lord  Hardwicke  was  clear,  he  was  not  blamable ;  and  would  not 
afiect  him  with  the  loss.  It  came  on  upon  the  petition  of  the  re- 
ceiver, and  there  was  a  good  deal  of  discussion  upon  it.  The  De- 
fendants therefore  cannot  be  charged  (2). 

The  case  of  Knight  v.  Lord  Plymouth,  upon  the  authority  of  which  Lord 
Rosslyn  [Louohborouoh],  rested  his  decree  in  the  principal  case,  is  reported  in 

(1)  1  Dick.  120;  3  Atk.  480. 

(2)  Bakhen  v.  Sootl,  ante,  vol.  iL  676,  and  the  note,  679. 
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3  Atk.  480,  and  in  1  Dick.  120,  but  Lord  Eldon  has  observed,  "he  should  not 
much  fear  to  contradict  that  case,"  if  the  receiver  paid  the  uonej  into  the  bank- 
er's hands  on  his  individual  account;  or,  at  all  events,  unless  it  was  a  single 
transaction,  so  that  the  mone^  was  ear-marked,  and  not  mixed  up  with  uie 
receiver's  private  account;  IFren  v.  ISrton^  11  Ves.  382;  and  see  note  2,  to 
HiUiia^s  case^  1  V.  89 ;  it  is  upon  the  point  last  mentioned,  that  such  cases  seem, 
in  great  measure  to  turn ;  Money  v.  Banner,  4  Mad.  419 ;  S.  C.  on  appeal,  1  Jac. 
&  Walk.  247 ;  but  where  an  agent  has  transacted  business  in  the  regular  and 
usual  manner,  he  will  not  be  answerable  for  any  loss  sustained.  Adorns  v.  C2aa> 
ton,  6  Ves.  228:  Boom  v.  JBocon,  5  Ves.  335;  Beldder  v.  Panona,  1  Keny.  Rea 
47. 


STEPHENSON  r.  CHISWELL. 
[1797,  Dec.  14.] 

A  JOINT  creditor  by  simple  contract  may  go  against  the  assets  of  a  deceased  part- 
ner; but  cannot  before  the  account  retain  separate  property  of  that  partner  in 
his  possession,  (a) 

The  bill  stated,  that  Richard  Muilman  French  Chiswell,  and 
Henry  Nantes,  merchants  and  copartners,  kept  cash  with  the  Plain- 
tifTs  as  bankers  of  the  said  partnership ;  and  Mr.  Chiswell  also  kept 
a  separate  account  with  the  Plaintiffs.  In  the  year  1796  the  part- 
nership frequently  overdrew  their  account ;  and  the  Plaintiffs  having 
complained  thereof  to  Chiswell,  he  sent  to  the  Plaintiff  Stephenson 
the  following  letters : 

<'  Dear  Sir :  Mr.  Nantes  has  given  me  a  full  explanation  of  our 
being  short  in  cash ;  which  has  been  occasioned  by  the 
extreme  scarcity  *  of  money ;  by  which  goods  cannot  be  [*  567] 
sold,  or  only  on  long  credit ;  and  also  large  sums  due  from 
Dutch  commissioners,  which  the  Treasury  have  guaranteed  us  the 
payments.  We  are  however  making  arrangements  to  prevent  it  as 
much  as  possible  in  future.  However  I  am  to  thank  you  for  the  aid, 
you  have  given ;  at  the  same  time  beg  leave  to  request  the  favor, 
and  such  I  shall  really  esteem  it,  that  you  will  allow  us  a  few  dis- 
counts ;  and  which  Mr.  Nantes  will  not  ask  you  for  but  in  some 
particular  cases,  and  your  compliance  will  very  much  oblige,"  &c. 

"  Dibdin-HaU,  14th  Aug.  1796." 

(a)  There  can  be  no  set  off  of  joint  debts  ajfainst  separate  debts,  unless  there 
be  some  special  agreement  between  the  parties  to  that  effect,  or  some  equitable 
circumstances,  creating  it  in  the  particular  case.  Story,  Partnership,  §  395.  The 
joint  estate  an4  the  separate  estate  constitute  separate  funds.  Ibid.  §  376.  But 
every  partnership  debt  is  joint  and  several ;  and,  in  the  event  of  the  decease  of 
one  of  the  partners,  resort  may  be  had  primarily  for  the  debt  to  the  surviving 
partners,  or  to  the  assets  of  the  deceased  partner.  1  Story,  Eq.  Jur.  §  676 ; 
Wilkxnmm  v.  Hmderswi,  I  M.  &  K.  582  ;  Thorpe  v.  Jackson,  2  Y.  &  Coll. 
553 ;  BrcdthwcdU  v.  Bniain,  1  Keen,  219 ;  Hammerslet/  v.  Lambert,  2  Johns.  Ch. 
,509.  The  separate  creditois  of  each  partner  are  entitled  to  be  first  paid  out  of 
the  separate  effects  of  their  debtor,  before  the  partnership  creditors  can  claim  any 
thing ;  which  can  be  accomplished  only  by  the  aid  of  a  Court  of  Equity ;  for  at 
law  a  joint  creditor  may  proceed  direcuy  against  the  separate  estate.  2  Story 
Eq.  Jur.  jS  675;  Commercial  Bank  v.  ffukina,  9  Greenl.  28;  Tttdcer  v.  Oxietf,  5 
Cranch,  34  ;  see  also  3  Stephens,  Nisi  Prius,  240a 


567  STEPHENSON  V.  CHISWELL.  [1797. 

«  Dear  Sir :  I  have  received  the  favor  of  your  letter ;  and  acknowl- 
edge myself  extremely  obliged  for  the  accommodations,  you  have 
had  the  goodness  to  show  to  my  house.  A  disappointment  in  the 
receipt  of  some  money  was  the  occasion ;  and  I  can  assure  you,  it 
was  quite  unexpected.  I  am  certain  that  Mr.  Nantes  will  this  week 
discharge  the  advance.  I  should  have  come  to  town,  but  really 
fixed  appointments  on  public  business,  prevents  it  at  this  present 
moment.  I  have  to  intreat  the  favor  of  your  kindness;  and  for 
which  I  shall  most  thankfully  acknowledge  it. 

"Dibdin-Hall,  18th  Dec.  1796." 

Mr.  Chisweil  died  on  the  3d  of  February,  1797 ;  having  made  his 
will,  and  appointed  his  wife,  the  Defendant,  executrix.  A  commis- 
sion of  bankruptcy  issued  against  Henry  Nantes,  as  the  surviving 
partner,  on  the  11th  of  February,  1797.  At  the  death  of  Mr.  Chis- 
weil the  partnership  were  indebted  to  the  Plaintiffs  in  the  sum  of 
15,000/.  and  upwards :  and  upon  the  separate  account  of  Mr.  Chis- 
weil there  was  a  balance  in  the  PlaintifT's  books  to  the  amount  of 
40  U.  2s.  5d.  in  favor  of  Mr.  Chisweil. 

The  aforesaid  letters  being  written  to  the  Plaintiff  Stephenson  by 
Chisweil  in  his  own  separate  name,  and  the  Plaintiffs  having  made 
the  aforesaid  advance  to  the  partnership  upon  the  fieuth  thereof,  the 
Plaintiffs  are  entitled  to  retain  the  aforesaid  sum  of  401/.  2s.  5</. 
the  balance  of  the  separate  account  of  Chisweil,  towards  satisfaction 
thereof;  and  if  not,  they  are  entitled  to  receive  satisfaction  of  the 
said  joint  demand  out  of  the  said  separate  estate  of  Chisweil,  in 
case  such  separate  estate  should  be  sufficient  to  satisfy  all  said  cred- 
itors ;  but  if  the  same  should  not  be  sufficient,  then  to  re- 
[*  568]  ceive  *  from  his  executrix  such  satisfaction  as  the'  said 
estate  will  afford  rateably  with  all  the  other  creditors ;  and 
therefore  they  are  entitled  to  hold  the  aforesaid  balance,  until  it 
shall  be  ascertained,  whether  they  are  entitled  to  retain  the  whole 
thereof,  or  until  it  shall  be  ascertained,  what  sum  such  proportion 
will  amount  to.  A  suit  has  been  instituted  in  this  Court  against  the 
Defendant  Mary  French  Chisweil,  as  executrix  of  Mr.  Chisweil; 
and  a  decree  has  been  made,  directing  an  account  of  his  personal 
estate,  debts,  and  funeral  expenses ;  and  Plaintiffs  intend  to  prove 
their  said  demand  in  the  said  suit:  but  the  Defendant  has  com- 
menced an  action  against  Plaintiffs  for  recovery  of  the  said  balance 
on  the  separate  account  of  Chisweil. 

The  bill  prayed  a  discovery ;  and  that  the  Defendant  may  be  res- 
trained from  proceeding  at  law,  until  it  shall  be  ascertained,  whether 
the  Plaintiffs  are  entitled  to  retain  the  whole  or  any  and  what  sum 
out  of  the  said  balance  in  satisfaction  of  their  said  demand ;  and 
that  they  may  be  at  liberty  to  retain  the  same  accordingly ;  the  Plain- 
tiffs offering  to  pay  to  the  Defendant  what  it  shall  appear  they  have 
no  right  so  to  retain. 

The  Defendant  put  in  a  general  demurrer. 

Attorney  General  [Sir  John  Scott],  Mr.  Mansfield,  and  Mr.  Hub- 
hersty,  for  the  Demurrer.     If  this  bill  admits  the  Defendant's  right 
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at  law  to  recover  the  separate  estate  of  her  testator  from  the  Plain- 
tiffs, then  they  must  go  upon  the  equitable  ground,  that  being 
joint  creditors  they  have  a  right  against  that  separate  estate :  but 
that  will  not  support  the  bill ;  for  they  may  go  in  before  the  Master, 
in  the  other  suit.     It  is  not  stated,  that  there  are  no  bond  creditors. 

Mr.  Piggott  and  Mr.  .Alexander,  for  the  Plaintiffs.  The  Defend- 
ant refuses  all  discovery.  Suppose,  she  admitted  assets  to  pay  all, 
or  only  to  a  greater  amount  than  the  sum  in  the  Plaintiff's  hands,  is 
it  possible  to  deny,  that  the  Court  then  has  a  case  before  it,  the 
equity  of  which  would  require  that  this  sum  should  not  be  taken 
out  of  the  Plaintifls'  hands  ? ,  It  cannot  be  denied,  that  the  discov- 
ery is  material  either  to  the  relief  prayed  by  this  bill,  or  to  the  suit 
already  instituted,  in  which  there  is  a  decree.  It  is  material  to  this 
bill,  because  it  depends  upon  the  facts  stated  in  the  answer,  whether, 
the  Court  will  permit  the  Plaintiffs  to  retain  this  sum.  It 
is  *  possible  to  say,  such  a  case  may  not  be  stated,  as  will  [*  569] 
induce  the  Court  to  authorize  the  Plaintiffs  to  retain.  They 
have  at  least  shown  a  title  after  the  discovery  to  go  in  and  prove 
under  the  decree ;  but  beyond  that,  if  the  executrix  should  admit 
assets,  or  sufficient  to  answer  this,  a  clear  title  to  retain.  The  money 
will  be  taken  from  the  Plaintiffs,  before  they  can  establish  their  right 
before  the  Master.  They  have  a  right  to  an  equitable  set-off.  There 
has  been  a  mutual  dealing.  They  trusted  the  partnership  upon  the 
credit  of  Chiswell's  separate  acftount.  As  to  bond  creditors,  there 
are  none :  but  it  would  make  no  difference ;  as  there  is  a  great  real 
estate,  upon  which  the  Court  will  turn  them.  The  Defendant  un- 
dertakes to  say,  that  in  no  possible  way  of  answering  can  the  Plain- 
tiffs be  entitled  to  retain.  The  question  is  not,  how  the  Court  will 
mould  the  remedy  to  be  given  to  the  Plaintiffs,  but  whether  the  bill 
shall  be  sustained  at  all.  The  principle  is  admitted  by  the  Attorney 
General,  which  is  fully  established  by  Primrose  v.  Bnmleyy  1  Atk. 
89.  Simpson  v.  Vaughan,  2  Atk.  30.  Bishop  v.  Church,  Jacomb 
V.  Harwood,  2  Ves.  100,  371,  265;  that  though  the  right  of  action 
at  law  is  against  the  siuriving  partner,  (who  is  however  stated  by 
this  bill  to  be  a  bankrupt)  yet  the  joint  creditor  has  a  clear  right  to- 
come  into  equity  against  the  representative  to  have  payment  of  the 
demand  out  of  the  assets  of  the  deceased  partner. 

Reply.  It  is  not  suggested,  that  Chiswell's  estate  will  be  incom- 
petent to  pay  them  their  whole  debt.  They  pray,  that  because  they 
offer  to  pay  what  may  appear  due  from  them,  the  Court  will  allow 
them  to  keep  what  the  bill  admits  they  cannot  at  law  keep.  This 
sum  being  ex  ccnfesso  part  of  the  separate  estate,  it  must  be  paid  to 
the  separate  estate ;  and  they  may  claim  pari  passu  with  the  other 
separate  creditors  according  to  the  degree  of  their  debt. 

Lord  Chancellor  [Loughborough].  The  Plaintiffs  have  a  right 
in  equity  to  go  immediately  upon  the  estate  of  Chiswell,  if  they  think 
fit  (1).     This  right  of  retainer  against  an  executor  taking  legal  steps 

(1)  See  vast,  Grau  v.  ChisuxU,  vol.  ix.  118;  Ex  parte  EendaU,  xvii.  514;  Dt- 
wn/nes  v.  Jvobk,  1  Mer.  529. 
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to  be  purchased  with  the  said  60002.  by  the  will  of  Araoot  Bickford 
the  elder  were  to  be  settled  on  any  after-taken  wife  of  Arscot  Bick- 
ford Peppin  and  his  issue  by  such  wife,  in  case  his  first  wife  should 
die  without  issue ;  and  that  an  account  may  be  taken,  &c 

The  Defendant  Arscot  Bickford  demurred  to  the  whole  bill, 
except  so  much  as  charges  assets  of  George  Bickford,  and  prays 
an  admission  thereof  or  any  discovery,  answer  or  satisfaction,  for 
the  estate  and  effects  of  George  Bickford  come  to  the  hands  of 
the  Defendant;  and  by  his  answer  he  denied,  that  there  were 
assets. 

Attorney  General  [Sir  John  Scott]^  Mr.  Manijieldj  and  Mr.  Hall^ 
for  the  demurrer. 

Solicitor  General  [Sir  John  Mitford\y  and  Mr.  Shorty  for  the 
Plaintiff  were  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  If  the  wife  had  died  within 
a  month  after  the  marriage,  there  could  have  been  no  issue  to  take 
the  provision ;  and  the  legacy  of  6000/.  except  as  to  the  life-interest 
of  the  nephew  would  in  effect  have  lapsed.  It  is  impossible  to 
ascribe  such  an  intention  to  the  testator. 

Over-rule  the  demurrer.        

See,  anUy  note  3  to  Perry  v.  WoodM^  3  V.  204,  as  to  the  disinclination  which  a 
Court  of  Equity  feels  to  put  such  a  construction  upon  a  will  as  would  lead  to  the 
probability  of  a  lapse. 


GORDON  V.  ROTHLEY. 

[1797,  Dec  16.] 

Defendant  on  motion  ordered  to  pay  in  a  balance  ascertained  by  the  report 

The  Attorney  General  [Sir  John  Scott\  moved,  that  the  Defend- 
ant, who  was  of  the  age  of  eighty-eight,  should  pay  into  Court  the 
sum  ascertained  by  the  Master's  report  to  be  the  balance  due  from 
him. 

The  motion  was  opposed  by  Mr.  Mansfieldy  Mr.  Grant,  and  Mr. 
Wishawy  as  contrary  to  practice. 
[*  573]  ^  Lord  Chancellor  [Loughborough].  I  have  no  hesita- 
tion in  saying,  it  would  be  extremely  beneficial,  if  whenever 
a  balance  is  ascertained,  it  should  be  paid  in  immediately.  It  would 
have  the  best  effect  in  accelerating  the  farther  directions,  and  save 
the  vast  expense  of  costs.  The  parties  spin  it  out,  while  they  have 
the  advantage  of  keeping  the  money.  Here  also  from  the  age 
of  the  Defendant  there  is  danger  of  an  abatement.  Therefore  let 
it  be  paid  in.  

Though  the  Court  will  always  be  disposed,  upon  the  grounds  stated  in  the 

£rincipal  case,  to  order  a  balance  to  be  paid  in,  when  it  is  ascertaincMl  by  the 
[aster's  report,  and  not  controverted ;  yet,  if  the  report  is  excepted  to,  the  money 
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will  not  be  OTdered  into  Court  before  the  exceptions  are  argued :  in  a  proper  case, 
however,  the  hearing  will  be  advanced.  Crtak  v.  Cmellj  6  Mad.  115.  And  it 
should  be  observed,  that  by  a  bill  now  pending  in  Parliament,  "^  for  the  improve- 
ment of  the  administration  of  justice  in  the  Court  of  Chancery,"  it  is  proposed 
to  be  enacted,  that  no  exception  shall  be  taken  to  the  report  of  a  Master  upon 
any  matter  of  account,  in  respect  of  anv  item  contained  m  such  account,  unless 
such  item  alone,  or  together  with  any  other  item  or  items  depending  on  the  same 
question,  shall  amount  to  fifljr  pounds  at  the  least;  unless  the  Master  making 
such  report  shall  certify  his  opimon,  that  the  question,  with  respect  to  such  iteito, 
involves  some  principles  of  law  or  Equity  which,  in  his  judgment,  renders  it  ex- 
pedient that  the  same  should  be  considered  by  the  Court  It  is  also  proposed, 
that  any  party  excepting  to  a  Master's  report,  shall  deposit  the  sum  of  ten  pounds, 
inbtead  of  five  pounds,  as  at  present  required ;  such  deposit  to  be  paid  to  the  ad- 
verse party  if  the  exception  shall  be  overruled,  and  farther  costs  to  be  in  the 
discretion  of  the  Court 
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[1798,  Jan.  Id] 

Defendaiit,  in  confinement  under  sentence  for  felony,  cannot  be  brought  up  by 
habeoB  corpus  upon  an  attachn^nt  for  want  of  an  answer,  (a) 

In  consequence  of  what  passed  upon  the  former  application  to  the 
Court,  (antey  471,)  Mr.  Stanley  for  the  PlaintiiT  on  the  first  day  of 
Michaelmas  Term  moved  for  a  writ  of  Habeas  Corpus  to  bring  up 
the  Defendant.  The  Register  declined  drawing  up  the  order  on  the 
ground  of  irregularity ;  upon  which  Mr.  Stanley  on  this  day  repeated 
the  motion;  stating  the  particular  situation  of  the  Defendant;  who 
was  confined  for  three  years  in  the  House  of  Correction  at  Preston  in 
Lancashire  under  a  sentence  for  felony  ;  and  the  return  of  the  Ser* 
jeant  at  Arms  was  read. 

Lord  Chancellor  [Loughborough],  having  conferred  with  the 
Register,  directed  the  order  not  to  be  drawn  up ;  adding,  that 
the  Defendant  could  not  be  removed  by  the  process  of  this  Court 
out  of  his  present  place  of  confinement  until  the  expiration  of  his 
sentence  (1)  

See,  ante,  the  notes  to  &  C.  3  V.  47L 

(a)  See  anUj  p.  470,  note  (1)  to  &  C. 

(l)  See  Momof  General  ▼.  SnM,  1  Dick.  135 ;  post,  Emnglon  v.  fFard,  vol 
vili.  314;  Lhyd  v.  Passinghcan,  xv.  179 ;  Mmm  ▼.  Brown,  1  Yes.  &  Bea.  78, 306. 
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BURN  t.  BURN. 

[1797,  Dec.  5, 6;  1798,  Jajy.  29.] 

Joint  bond  held  several  a^[aiiist  crediton  in  the  administratioii  of  assets,  (a) 

Joint  bond  held  several  in  bankruptcy,  [p.  575.] 

Partners  bound  by  an  instrument  executed  by  one  in  the  presence  of  the  others,  (^) 

[p.  578.] 
Agreement  for  a  mortgage  a  specific  lien  against  creditors,  (c)  [p.  582.] 

Thomas  Matne,  Edward  Mayne  the  elder,  and  Edward  Mayne 
the  younger,  carrying  on  business  in  co-partnership  as  merchants  at 
Lisbon,  were  in  August,  1785,  indebted  to  Doctor  Burn  in  the  sum 
of  25,244Z.  18«.  5d.  on  a  balance  of  accounts  ;  and  three  bonds  were 
executed  by  Thomas  Mayne ;  one  for  the  sum  of  7030Z.  7*.  Id.  and 
interest ;  another  for  the  like  sum  and  interest :  and  the  third  for 
the  sum  of  11,1842.  9s.  dd.  and  interest.  The  bond  for  the  last- 
mentioned  sum  was  in  the  following  form : 

"  Know  all  men  by  these  presents  that  we  Mayne  and  Co.  of  the 

(a)  «*I  conceive,"  says  Mr.  Baron  Alderson,  "  that  partnership  trading  debts  are 
omy  one,  and  that  the  most  frequent  case  of  the  general  rule,  irhich  is,  that 
wherever  a  Court  of  Equity  sees  that  in  a  contract,  joint  in  form,  the  real  intention 
of  the  parties  is,  that  it  shall  be  joint  and  several,  it  will  give  e^ct  to  such  in- 
tention." T%nrpe  v.  Jacksariy  2  Y.  &.  C.  553.  See  this  topic  considered,  onle, 
p.  399  note  (a)  to  Thomas  v.  Fhuar. 

{b)  If  executed  in  the  presence  and  with  the  assent  of  the  other  partners,  it 
shall  be  deemed  the  deed  of  all.  Story,  Partnership,  §  120 ;  Maduxu  v.  Bloodrndy 
9  Johns.  285 ;  HoJImu  v.  WMtnty,  4  Mason,  232.  See  SmUh  v.  Winter,  4  Mees. 
&  Welsby,  454.  Tnis  seems  to  be  an'  application  of  the  old  rule  of  the  common 
law,  which  makes  a  deed,  executed  by  an  agent  in  the  presence  of  his  jvincipal, 
the  deed  of  the  latter,  although  the  authori^  to  do  it  is  merely  by  paroL  Ibid. 
Story,  Agency,  §  51.  In  a  case  where  the  instrument  is  not  executed  in  the 
presence  of  the  partners,  the  English  decisions  require  a  prior  authority  under  seal, 
or  a  subsequent  ratification  un&r  seal,  to  make  the  execution  valid.  3  Kent, 
Com.  47,  48,  (5th  ed.)  But  the  more  general  doctrine  in  the  United  States  is, 
that  a  prior  authority,  or  a  subsequent  ratification,  not  under  seal,  but  either  ex- 
press or  implied,  verbal  or  written,  is  sufficient  to  establish  a  deed,  as  the  deed  of 
a  firm,  and  binding  upon  it  as  such.  Skmnar  v.  Dceyfon,  19  Johns.  512;  Caihf  v. 
Shepherd,  11  Pick.  400 ;  Gram  v.  Seton,  1  Hall,  S^.  In  the  last  case  all  the 
English  and  American  authorities  bearing  on  the  subject  are  examined  at  great 
length. 

(c)  In  equitable  mortgages  by  the  deposit  of  title-deeds,  the  deposit  is  evidence  of 
an  agreement  to  make  a  mortgage,  which  will  be  carried  into  execution  by  a 
Court  of  Equity,  against  the  mortgagor  and  all  who  claim  under  him,  with  notice, 
either  actual  or  constructive,  of  such  deposit  having  been  made.  See  4  Kent, 
Com.  150,  151,  (5th  ed.)  ante,  note  (a)  to  Ford  v.  Peering,  1  V.  72 ;  2  Stoiy,  Eq. 
Jur.  §  10^.  But  this  doctrine  is  not  ordinarily  appUed  to  enforce  parol  agree- 
ments to  make  a  mortgage,  or  to  make  a  deposit  of  title-deeds  for  such  a  purpose ; 
but  it  is  strictly  confined  to  an  actual,  immediate,  and  6ona^/E(2e  deposit  of  the 
title-deeds  with  the  creditor,  as  a  security,  in  order  to  create  a  hen.  Ibid.  There 
is  generally  no  difficulty  in  Equity  in  establishing  a  lien,  not  only  on  real  estate, 
but  on  personal  property,  or  on  money  in  the  hands  of  a  third  person,  whenever 
that  is  a  matter  of  agreement,  at  least  against  the  party  himself  and  third  persons, 
who  are  volunteers,  or  have  notice.  For  it  is  a  general  principle  in  Equity,  that, 
as  against  the  party  himself,  and  any  claiming  under  him  voluntarily,  or^  with 
notice,  such  an  agreement  raises  a  trust  Ibid.  §1231.  See  also  Delaine  v. 
Kehan,  3  Dess.  74. 
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city  of  London  merchants  are  held  and  firmly  bound  unto  the  Rev- 
erend Doctor  James  Bum  of  London  in  the  sum  of 

*  22,368/.  6^.  6d.  good  and  lawful  money  of  Great  Britain  [•  574] 
to  be  paid  to  the  said  Rev.  Dr.  James  Bum  or  his  certain 
attorney  executors  administrators  or  assigns  for  which  pa]rment  to  be 
well  and  faithfully  made  we  bind  ourselves  our  heirs  executors  and 
administrators  firmly  by  these  presents,  sealed  with  our  seal  dated 
this  Ist  day  of  September  in  the  year  of  our  Lord  1785  The  con* 
dition  of  this  obligation  is  such  that  if  the  above  bounden  Mayne  and 
Co.  their  heirs  executors  or  administrators  shall  and  do  well  and 
truly  pay  or  cause  to  be  paid  unto  the  above-named  Rev.  Dr.  James 
Burn  his  executors  administrators  or  assigns  the  full  sum  of  11,184/. 
3«.  3d.  good  and  lawful  money  of  Great  Britain  and  that  in  the  City 
of  London  and  at  and  against  the  Ist  day  of  September  1786  years 
with  the  lawful  interest  at  5  per  cent,  per  annum  from  the  date 
hereof  until  payment  then  this  obligation  to  be  void  otherwise  to  re- 
main in  full  force  Mayne  and  Co.  Signed  sealed  and  delivered 
(no  stamped  paper  used  here)  in  the  presence  of  William  William- 
son Patrick  Scott." 

The  other  two  bonds  were  in  the  same  form.  Edward  Mayne 
the  elder  died  in  March  1786.  The  business  was  carried  on  by  the 
surviving  partners  under  the  same  firm  until  the  beginning  of  the  year 
1790 ;  when  they  became  and  were  declared  insolvent.  The  bill  was 
filed  by  Dr.  Burn,  who  was  one  of  the  executors  of  Edward  Mayne 
the  elder,  praying,  that  the  Plaintiff  may  be  declared  a  specialty  cred- 
itor on  the  estate  of  Edward  Mayne  the  elder  by  virtue  of  the  said 
bonds,  and  may  be  paid  or  permitted  to  retain  what  shall  appear 
to  be  due  to  him  out  of  the  estate  of  Edward  Mayne  the  elder  in  a 
course  of  administration ;  and  if  he  cannot  be  admitted  as  a  specialty 
creditor,  then  that  he  may  be  admitted  as  a  creditor  by  simple  con- 
tract on  the  estate  of  Edward  Mayne  the  elder. 

The  evidence  was  very  full  as  to  the  intention,  that  each  partner 
should  be  severally  bound  ;  and  that  the  bonds  were  filled  up  as 
joint  bonds  through  mistake  and  the  ignorance  of  the  parties.  It 
appeared  that  Edward  Mayne  the  elder  settled  the  account ;  and, 
Dr.  Burn  pressing  for  payment  or  security,  Edward  Mayne  the  elder 
proposed,  that  he  and  the  other  partners  should  give  three  bonds ; 
in  consequence  of  which  the  said  bonds  were  executed  as  an  addi- 
tional security ;  that  they  were  executed  by  Thomas  Mayne, 

*  only  because  his  name  stood  first  in  the  firm  :  but  he  ex-  [*  575] 
ecuted  them  with  the  privity  of  the  other  partners ;  who 

were  present  at  the  execution.  The  intention  that  each  of  the  part- 
ners should  be  bound,  was  fully  admitted  by  a  letter  from  the  survivors. 

The  claim  of  the  Plaintiff  was  resisted  by  the  simple-contract  cred- 
itors of  Edward  Mayne  the  elder. 

Attorney  General  [Sir  John  Scott]y  Solicitor  General  [Sir  John 
AEtfi^rdy]  and  Mr.  Stratford^  for  the  Plaintiff.  This  cannot  oe  distin- 
guished from  the  late  case  of  Thomas  v.  Frazer^  (ante^  399),  and  the 
cases  in  bankruptcy  there  stated.    Your  Lordsnip  held,  that  you 
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would  act  upon  what  was  the  agreement,  and  give  the  instrument 
that  effect  in  Equity,  which  it  was  intended  to  have.  In  Ball  v. 
DunstervUUy  4  Term  Rep.  313,  a  deed  executed  by  one  partner  in 
the  presence  of  the  other  was  held  to  bind  the  other.  If  these  are 
not  joint  and  several  bonds,  the  security  is  diminished  instead  of  be- 
ing increased.  In  Bishop  v.  Churchy  2  Ves.  100,  371,  Lord  Hard- 
vncke  entering  particularly  into  this  subject  as  to  the  heir  says,  there 
is  the  same  equity  against  him-  as  against  the  personal  representa- 
tive ;  and  that  if  a  Court  of  Ek]uity  has  allowed  the  equity  and 
set  up  the  bond,  they  have  always  set  it  up,  not  only  partly, 
against  the  personal  estate  and  executor,  but  against  the  heir  also. 

Lord  Chancellor  [Loughborough].  Is  there  any  case  where 
it  has  been  done  against  creditors  ?  It  is  in  bankruptcy ;  because 
they  are  all  equal.  I  have  no  doubt  of  admitting  it  as  a  debt  upon 
the  real  assets  in  consequence  of  the  equity  upon  a  contract  to  have 
a  real  security  :  but  my  difficulty  is,  how  I  can  make  it  a  preferable 
debt  as  against  the  simple-contract  creditors  of  Edward  Mayne ;  who 
are  not  bound  by  any  equity.  Against  him,  or  any  one  standing  in 
no  higher  character  than  he  does,  you  would  have  a  decree  :  but  as 
againsi  his  creditors,  I  doubt.  It  amounts  to  this ;  that  it  was  the 
intention  to  give  and  take  a  security,  that  would  give  a  preference : 
'  but  there  is  a  slip.  It  is  a  contract  to  make  a  security  to  bind  the 
land ;  which  being  made  would  give  a  preference :  but  it  rests  only 
upon  contract. 

For  the  Plaintiff.  Where  money  is  lent,  and  there  is  a  contract 
for  a  mortgage,  if  the  party  dies  without  making  the  mortgage,  and 
the  estate  descends  to  the  heir  as  assets  for  specialty  debts, 
[*  576]  that  *  contract  is  superior  to  the  right  of  diose  specialty 
creditors.  In  the  case  of  Sir  Simeon  Stewart  (1),  which 
has  been  before  Lord  Thurlow  and  your  Lordship,  such  a  contract 
was  determined  to  take  place  of  an  actual  conveyance  in  favor  of 
those  specialty  creditors.  Sir  Simeon  Stewart  was  indebted  to  Mr. 
Willis,  a  clergyman  in  his  neighborhood,  who  pressed  him  for  some 
security.  Sir  Simeon  Stewart  sent  him  a  letter  engaging  to  make  a 
mortgage  upon  some  part  of  his  Hampshire  estates.  Between  the 
date  of  that  letter  and  his  death  he  had  made  a  conveyance  to  trus- 
tees for  the  payment  of  all  his  debts.  The  questions  were,  1st, 
whether  there  was  a  sufficient  contract  for  a  mortgage :  2dly,  whethr 
er  it  should  take  place  of  the  trust.  Mr.  Willis  filed  a  bill  for  that 
purpose.  Another  cause  was  instituted  for  a  general  account  and 
distribution  of  the  assets.  A  decree  having  been  pronounced  in  that 
cause,  Mr.  Willis  stayed  proceedings  in  his  own  cause,  and  went  in 
before  the  Master ;  who  was  directed  to  state  the  particulare  and  to 
make  a  separate  report.  The  question  upon  that  was,  whether  Mr. 
Willis  had  a  right  to  stand  as  a  mortgagee  in  preference  to  the  gen- 
eral creditors ;  and  it  was  held,  that  general  creditors  could  not 
stand  in  any  other  way  than  the  person,  from  whom  they  claimed  at 

(1)  Stated  2  Sch.  &  Lef.  381. 
VOL.  HI.  36* 
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the  time,  the  act  was  done  in  their  favor ;  and  therefore  were  bound 
by  aH  the  equity,  to  which  he  was  liable.  It  was  therefore  held  a 
mortgage  from  the  date  of  that  letter ;  and  was  classed  prior  to 
judgment  creditors.  The  question  of  notice  was  certainly  agitated  ; 
but  the  answer  to  that  was,  that  it  could  not  apply  to  general  credit- 
ors., Courts  of  Equity  constantly  control  the  effect  of  judgments 
subsequent  to  a  contract  for  the  sale  of  the  estate. 

Mr.  Grrant  and  Mr.  Cox^  for  the  Defendant.  If  the  Plaintiff  suc- 
ceeds, the  simple-contract  creditors  must  be  totally  disappointed. 
He  is  at  most  entitled  to  come  in  as  a  simple-contract  creditor  of 
Edward  Mayne  the  elder.  He  is  mistaken  in  supposing,  he  has  got 
what  constitutes  a  specialty  debt ;  and  therefore  is  under  the  neces- 
sity of  applying  to  the  Court.  No  party  is  mentioned  in  this  instru- 
ment :  no  specific  person  executing  it :  but  it  is  executed  as  a  sort  of 
corporate  act.  They  assume  a  corporate  capacity,  that  does  not 
belong  to  them.  In  Ball  v.  DunsterviUe  the  persons  were  described. 
Does  the  seal  add  any  thing  to  it  ?  Is  it  any  thing  more  than  the 
recognition  of  a  debt  from  the  partnership,  settling  the  account  and 
acknowledging  the  balance  ?  It  is  not  mentioned  in  any 
part  to  be  the  bond  of  any  of  these  persons.  *  It  no  where  [*  577] 
appears  upon  any  parol  evidence,  who  the  persons  intended 
were.  Perhaps  it  is  doubtful,  whether  such  evidence  as  this  is  ad- 
missible. In  Thomas  v.  Frazer  each  of  the  partners  subscribed  the 
bond,  and  put  his  seal  to  it.  This  is  therefore  the  bond  of  none  of 
them ;  but  only  an  acknowledgment  under  their  hand,  that  such  a 
balance  is  due. 

Admitting  this  instrument  to  be  a  bond,  it  is  too  late  now  to  con- 
tend, that  a  joint  bond  is  never  to  be  considered  as  several :  but  the 
question  is,  whether  the  Court  is  required  upon  any  equitable  grounds 
to  give  that  relief  in  the  present  instance  ?  In  the  cases  in  bank- 
ruptcy the  Court  only  says,  it  is  evidence  of  a  debt  from  the  bank- 
rupt against  his  separate  estate.  There  is  no  occasion  to  go  farther 
and  to  enter  into  the  nature  and  quality  of  the  debt ;  and  I  admit, 
if  they  get  rid  of  the  first  objection,  they  will  be  entitled  to  come  in 
as  creditors  of  Edward  Mayne  the  elder ;  the  debt  not  being  extin- 
guished by  taking  the  bond.  The  case  of  the  agreement  for  a  mort- 
gage must  be  upon  the  ground,  that  in  this  Court  the  agreement  is 
equivalent  to  a  mortgage  ;  the  instrument  not  being  necessary.  The 
mortgage  not  being  executed,  there  could  be  no  flaw ;  it  was  not  de- 
fective as  a  legal  security :  if  so  the  Court  would  not  rectify  it  in  or- 
der to  cut  out  other  creditors.  Where  is  the  equity  to  rear  this  up 
into  a  good  specialty  security,  which  it  is  not,  in  order  to  cut  out  all 
the  other  creditors  ? 

Reply,  This  is  such  a  description  of  persons  as  is  tantamount  to 
naming  them.  The  instrument  would  operate  as  a  specialty  at  law ; 
but  the  action  must  be  against  the  surviving  partners.  BaU  v.  Dun-- 
iterviUe  is  an  authority  for  an  action  upon  it  as  a  specialty.  The  dec- 
laration did  not  aver,  that  it  was  the  seal  of  both.  A  declaration 
might  be  framed  upon  this  in  the  same  manner  as  a  bond ;  that  they 
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all  three  agreed,  that  Thomas  Mayne  should  write  the  name  of 
Mayne  and  Co.  to  denote  them  all.  Deeds  of  composition  and  oth- 
er regulations  of  property  are  hardly  ever  signed  by  all  the  partners, 
but  thus,  ^^  A.  and  Co."  It  would  be  very  serious,  if  he,  who  did 
not  sign,  was  let  off  for  that  reason.  The  material  circumstance  is, 
that  we  come  upon  the  foot  of  an  agreement  under  hand  and  seal ; 
which  under  the  circumstances  ought  to  be  considered  as  an  agree- 
ment with  each  and  every  of  these  persons,  that  we  should  have  a 

specialty  to  affect  each  of  them.  In  Bishop  v.  Church 
[*  578]     the  Plaintiffs  were  held  entitled  to  be  specialty  creditors  *  in 

a  contest  with  the  executors ;  who  represent  all  general 
creditors,  whether  by  specialty  or  simple  contract.  The  decree 
against  the  executor,  that  they  shall  be  considered  as  specialty  cred- 
itors, means  nothing  but  as  against  other  creditors.  In  Acton  v.  Pdrce, 
2  Vem.  480,  the  Lord  Keeper  says,  the  bond,  if  set  up,  must  be 
wholly  and  entirely  set  up ;  therefore  it  must  bind  the  real  and  per- 
sonal assets  as  a  specialty.  In  Robert  v.  Clifford  and  other  cases  of 
a  joint  covenant  by  father  and  son  upon  a  marriage  agreement, 
though  joint  at  law,  this  Court  set  up  the  covenant,  not  merely  as  a 
personal  demand  against  the  covenantor,  who  was  dead,  but  gave 
that  demand  precisely  as  if  it  had  been  joint  and  several.  The  cases 
in  bankruptcy  apply  in  some  degree ;  because  it  is  certainly  against 
creditors.  He,  who  is  a  creditor  at  Law,  has  an  Equity  to  say,  they 
have  taken  a  joint  instrument  at  law,  and  they  shall  not  make  it  sev- 
eral to  his  prejudice.  If  a  bill  had  been  filed  in  the  life  of  Edward 
Mayne  the  elder,  he  must  have  executed  a  joint  and  several  bond; 
and  the  mere  accident  of  his  death  cannpt  alter  the  equity  as  against 
those,  who  represent  him.  The  demand  subsisted  in  Equity  from 
the  moment  the  transaction  was  entered  into  upon  the  cmnmon  prin- 
ciple in  the  case  of  the  purchase  of  an  estate.  An  agreement  for 
a  mortgage  by  a  testator  would  be  specifically  executed  against  all, 
who  represent  him ;  and  to  the  effect  of  taking  part  of  the  real  as- 
sets from  the  specialty  creditors ;  because  from  the  moment  of  the 
agreement  the  estate  was  specifically  bound ;  and  it  is  a  question  be- 
tween creditors,  who  have  contracted  for  a  specific  lien,  and  those, 
who  have  not.  In  Pye  v.  DaubuZf  3  Bro.  C.  C.  595,  tenant  in  tail 
having  mortgaged,  with  a  covenant  for  farther  assurance,  died ;  the 
mortgagee  prevailed  against  creditors.  I  may  also  mention  the  cases 
in  bankruptcy,  at  least  upon  the  deposit  of  deeds. 

Lord  Chancellor  [Loughborough].  In  BaU  v.  DunstervilU  one 
of  the  partners  in  the  presence  of  the  other  put  his  name  to  the  bond 
and  executed  it.  The  other  standing  by,  I  think,  the  Court  was 
right  in  holding,  that  it  was  not  necessary,  both  should  hold  the 
paper.  The  evidence  here  is,  that  Edward  Mayne  the  elder  was 
present  at  the  execution. 

Upon  the  other  point,  I  do  not  think,  that  any  case  goes  quite  up 
to  the  point  in  this.  In  Bishop  v.  Church  the  question  was  not 
brought  forward  as  affecting  simple-contract  creditors.  There  was 
real  estate :  and  the  point,  to  which  Lord  Hardwicke's  attention  was 
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turned,  was,  whether  the  heir  was  bound.    Then  he  increased  the 
assets  by  bringing  in  the  real  estate. 

The  Solicitor  General  referred  the  Lord  Chancellor  to  the  case 
adverted  to  by  Lord  Hardwicke  as  to  the  simple  acknowledgment 
of  a  debt  under  seal  binding  executors ;  though  not  the  heir,  unless 
specifically  named  in  the  obligation ;  and  he  observed,  that  it  was 
laid  down  in  Roll,  from  a  case  in  the  Year  Books,  adopted  in  Went- 
worth's  Office  of  Executor ;  and  he  cites  Dyer ;  and  the  same  thing 
is  alluded  to  in  the  case  in  Vernon. 

The  cause  stood  for  judgment;  and  on  the  26th  of  January, 
1798,  the  Lord  Chancellor  again  expressed  his  doubt,  whether 
the  instrument  could  be  reformed  against  creditors ;  and  desired  it 
to  be  spoken  to  again. 

Jan.  29th.  Solicitor  General^  for  the  Plaintifi*.  It  is  a  general 
rule,  that  wherever  a  right  in  Equity  attaches  against  any  person, 
that  equitable  right  binds  all  persons  claiming  under  or  against  that 
person,  who  have  not  specific  liens  upon  any  part  of  his  property. 
General  creditors  are  in  all  cases  bound  by  a  particular  Equity. 
That  is  the  constant  practice  in  all  cases  of  agreement  whatsoever. 
I  have  a  copy  of  the  decree  in  Bishop  v.  Church ;  which  was  framed 
with  a  great  deal  of  care  and  accuracy,  and  is  preserved  among  Sir 
Thomas  Sewell's  manuscripts  as  one,  that  was  extremely  well  penned. 
An  account  was  directed  of  what  was  due  upon  those  bonds ;  and 
it  was  declared,  that  the  Plaintifis  should  be  considered  as  creditors 
by  specialty  for  what  should  be  found  due.  An  account  was  di- 
rected of  what  had  been  received  under  the  bankruptcy  of  one  of 
the  obligors,  to  be  deducted  out  of  what  should  be  found  due  for 
principal  and  interest.  Then  an  account  was  directed  of  the  per- 
sonal estate  of  James  Church,  the  other  person,  who  ought  to  have 
been  severally  bound ;  and  it  was  directed,  that  such  personal  estate 
should  be  applied  in  payment  of  what  should  be  found  due  to  the 
Plaintiffs  ibr  principal,  interest  and  costs,  as  ttforesaid,  in  a  course  of 
administration ;  and  in  case  that  should  not  be  sufficient  to  answer 
the  Plaintiff's  demand,  it  was  declared,  that  the  real  estate 
descended  to  the  heir  was  liable,  and  next  his  *  real  estates  [*  580] 
devised ;  which  were  not  devised  for  payment  of  debts, 
but  in  a  course  of  settlement. 

This  is  decisive.  In  all  cases,  where  the  Court  has  thought  it 
should  not  be  paid  in  a  course  of  administration,  it  is  always  so 
provided ;  as  in  the  case  of  voluntary  bonds ;  it  is  always  directed, 
that  other  debts  shall  be  paid  in  a  course  of  administration ;  and 
that  such  bond  shall  be  paid  after  all  other  debts  and  before  lega- 
cies. That  Lb  the  form  of  the  decree.  The  effect  of  this  decree 
would  be,  that  if  any  of  the  money  was  applied  to  simple  contract 
debts,  those  payments  must  be  disallowed,  and  the  executors  must 
have  been  charged  with  assets.  Therefore  it  was  injustice  to  the 
executors,  unless  it  was  considered  as  a  specialty  debt.  It  was  set 
up  as  binding,  just  as  if  the  bond  had  been  right  at  first.  The  mis- 
take being  reformed,  it  was  reformed  generally  against  all  persons. 
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In  Acton  v.  Peirce,  though  there  was  no  deficiency  of  personal 
assets,  the  language  of  the  Court  was,  that,  when  it  was  allowed  to 
be  set  up  as  an  effectual  instrument,  it  was  set  up  in  ioto.  The 
point  was  very  fully  discussed  in  Sitntns  v.  Barry y  Finch,  413,  re- 
ported 2  Ch.  Ca.  225,  by  the  name  of  Sims  t.  Urry,  and  in  2  Freem. 
16,  as  an  anonymous  case.  The  last  is  by  far  the  best  report  of 
it  (1).  According^to  that  the  Court  said,  it  should  have  all  the  ef- 
fects of  a  bond.  In  Chancery  Cases  there  is  a  passage,  that  shows 
what  was  discussed :  ''  the  executor  could  not  pay  it  without  a  de- 
cree without  a  devastavit  to  other  creditors."  From  the  Register's 
Book  it  appears,  that  the  bill  allied,  that  there  was  a  mistake  is 
preparing  the  bond :  that  it  ought  to  have  been  quadringentis  in- 
stead of  quadraginta ;  that  the  bond  was  intended  to  have  been  in 
the  penalty  of  400/.  to  secure  180/.  The  Defendant  disputed, 
whether  any  money  was  due.  The  decree  declares,  that  upon  read- 
ing the  proof  and  condition  of  the  bond  and  long  debate  of  the 
matter  it  did  fully  appear,  that  there  was  an  agreement  and  account 
between  the  parties ;  and  the  sum  stated  and  agreed  upon  to  be  due 
was  180/.  and  the  bond  was  given  for  securing  the  payment  thereof; 
therefore  it  was  ordered,  that  the  bond  do  stand  as  a  good  bond  as 
of  the  day  it  bears  date,  and  for  the  sum  of  400/.  to  pay 
[*  581]  ^  180/.  the  Court  declaring,  the  personal  assets  shall  be 
first  applied  in  satisfaction  thereof;  and  what  the  same 
shall  fall  short  shall  be  paid  out  of  the  real  estate ;  and  this  bond, 
ui>on  which  judgment  is  this  day  given  in  Equity,  shall  take  place 
of  any  other  bond,  of  which  judgment  is  not  given  before  this  Term. 
The  case  is  also  in  Lord  Nottingham's  manuscripts.  The  true  name 
is  Simms  v.  Barry. 

This  makes  out  the  principle,  that  with  regard  to  general  creditors, 
though  not  against  specific  liens,  it  may  be  set  up.  No  discussion 
upon  it  is  to  be  found  in  any  other  case  than  these  two ;  in  which  it 
is  certainly  decided. 

Mr.  Qranty  for  the  Defendants.  This  point  is  absolutely  deter- 
mined by  either  of  the  cases  mentioned ;  and  there  is  no  other.  It 
is  said,  the  Court  has  no  alternative :  but  the  case  of  a  voluntary 
bond  shows,  that  is  not  so ;  for  a  voluntary  bond  is  postponed  to 
simple-contract  creditors  for  valuable  consideration.  They  come 
here  upon  an  Equity  to  give  to  a  bond  an  effect,  it  would  not  have 
at  Law.  The  Court  may  give  that  upon  conditions.  The  day  be- 
fore this  suit  was  instituted  it  is  clear,  this  fund  was  divisible  among 
the  simple-contract  creditors.  The  cases  in  bankruptcy  do  not  bear 
upon  this  ;  for  the  Court  there  has  no  alternative.  If  the  bond  is 
set  up  for  any  purpose,  the  obligee  must  be  permitted  to  prove  it 
against  the  bankrupt's  estate.     There  is  no  middle  course  there; 

(1)  The  Solicitor  General  observed,  that  Mr.  Freeman's  notes,  though  not  of 
much  reputation,  are  better  than  they  are  supposed  to  be ;  that  the  character,  they 
had,  arose  from  their  beine  stolen  by  a  servant,  and  published  without  the  privity 
of  the  family.  The  Lord  Chancellor  said,  they  were  generally  good.  LordMans- 
iield  has  also  mentioned  them  favorably. 
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for  no  term  could  be  imposed,  that  would  not  defeat  his  claim  as  a 
simple-contract  creditor.  In  Bishop  v.  Church  it  does  not  appear, 
that  there  was  any  deficiency  of  assets.  It  is  probable  from  the 
period  between  the  death  of  Church  and  the  time  of  filing  the  bill, 
that  no  other  debt  remained.  It  was  the  only  debt  apparently 
claimed  against  the  estate.  It  is  too  much  to  infer  from  Lord  Hard- 
wicke's  phrase,  that  he  was  to  be  considered  as  a  specialty  creditor, 
that  he  meant  all  those  consequences ;  that  any  payment  made  in 
all  those  seven  years  should  be  overhauled.  If  he  had  meant  all 
that,  he  would  have  expressed  it.  It  was  not  suggested  in  argu- 
ment, that  there  were  any  simple-contract  creditors,  who  would  be 
prejudiced.  So  in  Thomas  v.  Frazer  there  was  no  suggestion, 
that  it  was  a  deficient  estate,  or  that  it  would  be  any  prejudice  to 
simple-contract  creditors.  In  Simms  v.  Barry  it  appears  at  all 
events  there  was  a  good  bond.  All  the  Court  was  to  do,  was  to  re- 
form it  as  to  the  amount  Being  a  mere  mistake  of  one  Latin  word 
for  another,  perhaps  it  could  have  been  recovered  upon 
at  law  by  means  of  some  averment  without  *  coming  here.  [*  582] 
It  would  have  been  diflicult  for  the  Court  to  reform  the 
bond,  and  to  let  it  take  place  of  the  simple-contract  creditors  as  to 
40/.  and  not  as  to  the  rest.  Here  it  is  admitted,  that  this  bond  will 
exhaust  the  estate.  The  question  is,  whether  this  Court  giving 
them  equitable  relief  may  not  impose  that  condition  upon  them  not 
to  take  it  to  the  prejudice  of  other  creditors  ?  This  Court  con- 
siders it  as  inequitable,  that  bond  creditors  should  exhaust  the 
estate ;  and  adopts  the  principle  of  an  equal  division  in  all  cases  of 
equitable  assets.  Here  are  two  contending  Equities.  They  have 
no  claim  whatsoever  upon  the  assets  of  Edward  Mayne  the  elder, 
unless  the  bond  is  reformed. 

Reply,  The  bond  in  Simms  v.  Barry  could  not  have  been  recov- 
ered upon  at  law.  The  rule  established  by  a  very  old  case  in 
Croke  (1)  is,  that  an  averment  may  be  admitted,  if  the  word  has  no 
sense ;  but  not,  where  it  has  a  meaning.  It  cannot  be  averred  that 
"40"  means  "400." 

Lord  Chancellor.  I  had  a  doubt  upon  this ;  and  it  remained 
upon  my  mind  from  the  time  it  was  first  argued.  It  seems  rather 
harsh  by  the  interposition  of  this  Court  after  the  death  of  the  party 
to  change  the  situation  of  the  creditors ;  the  general  inclination 
being  for  an  equal  division,  wherever  the  Court  can  get  at  it  by  bring- 
ing in  the  assets  for  equitable  administration.  I  do  not  think  Bishop 
v.  Church  decisive ;  as  it  does  not  appear  to  have  been  a  contest 
with  creditors ;  though  the  penning  of  the  decree  plainly  carries 
with  it  the  idea,  that  the  bond  reformed  should  carry  all  the  effect  of 
a  bond.  It  also  struck  me,  that  nothing  more  was  demanded  by  this 
Plaintiff  than  what  the  Court  has  in  several  instances  done ;  as 
where  there  is  an  incomplete  agreement  for  a  mortgage,  this  Court 
after  the  death  of  the  party,  and  when  all  their  engagements  are  to 

(1)  See  ITaUer  v.  Pigof,  Cro.  Eliz.  896;  Parry  v.  Dah,  Cro.  Jac.  146;  Yelv. 
95;  Hob.  14a 
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be  arranged,  has  given  a  specific  lien ;  as  in  the  late  case  up<Mi  Sir 
Simeon  Stewart's  affidrs  (1),  where  that  mortgage  was  to  stand  with 
r^ard  to  a  judgment.  But  Simnu  v.  Barry  evidently  marks,  that 
the  Court  there  had  the  point  distinctly  under  their  considefatioD ; 
and  in  consequence  of  the  opinion  then  entertained  and  the  lan- 
guage in  many  cases,  though  it  has  not  been  specifically  determined, 

that  it  must  be  set  up  in  ioto^  I  am  satisfied,  the  course  of 
[*  583]     *  the  Court  has  been  understood  to  be  so  from  that  time 

to  this ;  though  none  of  lis  (and  I  have  taken  some  pains) 
have  been  able  to  find  cl  case  where  the  point  distinctly  upon  a  stated 
deficiency  of  assets  had  occurred  till  the  present  case.  The  priori- 
ty, Lord  Nottingham  gave,  shows,  there  must  have  been  a  deficien- 
cy of  assets  there.  It  is  quite  clear,  all  the  reports  of  that  case  are 
perfecdy  consistent,  that  the  place  of  that  bond  was  directly  brought 
to  the  consideration  of  the  Court.     ^ 

I  am  satisfied  therefore,  the  decree  must  pass  for  the  Plaintifif. 
Declare  the  Pbintifi*  entitled  to  come  in  and  be  considered  as  a  spe- 
cialty creditor  upon  the  estate  of  Edward  Mayne  the  elder.  Direct 
an  account  of  what  is  due  upon  the  bond  and  of  the  personal  estate ; 
and  let  the  bond  be  paid  in  a  course  of  administration  (2). 

1.  See,  wnU^  the  note  to  Thonuu  v.  JVooer,  3  V.  399,  as  to  the  cases  in  which 
Equity  will  reform  a  bond  according  to  the  intent  of  the  parties. 

2.  That  in  all  mercantile  transactions  respecting  their  partnership  concerns,  as 
far  as  drawing  or  accepting  bills  of  exchange,  one  partner  may  bind  the  rest,  is 
well  settled:  Ex  parte  *^^ace,  STCox,  318;  Ex  parte  Gardoniy  15  Ves.  267; 
SandUandt  v.  Monk,  2  Bam  &  Aid.  678;  Bc^  v.  LaUuan,  2  Bam  &  Aid.  801: 
but  the  power  of  one  partner,  by  his  deed,  to  bind  another,  without  the  express, 
or,  (as  in  Ball  v.  Dunatervilley  4  T.  R.  314,  and  in  the  principal  case,) /otrty  m- 
plieid,  assent  of  that  other,  has  been  judicially  denied :  Harrison  v.  Jcuxson,  7  T. 
K.  210 :  and  see  the  note  to  Ex  pc^  Banbonus,  8  V.  450.  Lord  Eldon,  bow- 
ever,  by  his  observations  in  the  case  of  Hauikdiaw  v.  ParkifUf  2  Swanst  539, 
544,  has  made  it  doubtful,  whether  this  doctrine  is  to  be  understood  as  applicable  to 
all  deeds,  or  whether  i^  ought  not  to  be  confined  to  deeds  of  "  grant ; "  his  lordship 
seems  to  have  thought,  that  a  deed  of  <*  release"  could  not  come  under  the  same 
consideration ;  but  it  was  not  necessary,  in  the  case  kst  cited,  to  determine  that 
point    See,  posl^  note  2,  to  DuUon  v.  Jlforrutm,  17  V.  193. 

3.  A  defective  bond,  when  reformed,  has,  from  that  <tme,  all  the  effect  of  a 
bond,  and  though  not  reformed  till  after  the  obligor's  death,  will  bind  his  heir ; 
but,  if  before  such  bond  is  reformed^  judgment  should  be  obtained  upon  any  other 
bonds,  they  will  be  entitled  to  priority  of  pajrment    Siauma  v.  Urry,  2  Freem.  & 


(2) 


(1)  Stated  2  Sell.  &  Lef.  381. 
See  the  note,  onie,  402. 
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AMLER  V.  AMLER. 
[1798,  Jaw.  29.] 

Monet  bequeathed  to  A.  to  remain  at  interest  or  to  be  by  him  laid  out  in  real 
estates  to  go  with  other  estates  devised.  A.  beinjif  tenant  in  tail  of  the  real 
estates  and  being  entitled  under  an  assignment  or  the  money  from  the  rever- 
sioner, subject  to  contingent  limitations,  disposed  of  the  money  by  will :  the 
Court  inclined  in  favor  of  the  disposition  upon  the  ground,  that  A.  might  have 
called  for  the  money  as  absolute  owner;  but  it  was  established  upon  the  option 
to  continue  it  personal  estate,  (a) 

John  Amler  by  his  will,  dated  the  28th  of  January,  1783,  after 
makiDg  a  provision  for  Mary  Amler,  his  wife,  devised  certain  free- 
hcdd  estates,  subject  to  the  estate  for  life  before  devised  to  his  wife, 
and  other  freehold  and  copyhold  estates,  subject  to  the  annuities  or 
rent-charges  after-mentioned,  to  his  brother  Thomas  Amler  for  and 
during  the  term  of  his  natural  life  without  impeachment  of  waste  ; 
and  from  and  after  his  decease  the  testator  devised  the  same  to  his 
nephew  John  Amler,  son  of  Thomas  Amler,  and  to  the  heirs  of  his 
body  lawfully  begotten.  The  testator  devised  other  estates  in  the 
county  of  Salop  to  his  nephew  John  Amler,  to  hold  the  said  lands, 
dLrC.  unto  his  said  nephew  John  Amler  and  to  his  heirs  lawfully  be- 
gotten ;  and  as  to  certain  other  estates  in  the  county  of  Montgom- 
ery^ subject  to  the  estate  for  Ufe  of  his  said  wife,  and  after  her  de- 
cease, he  devised  the  same  to  his  said  nephew  John  Amler  and  hia 
heirs  lawfully  begotten :  Provided  always,  and  he  declared  his  wiU 
to  be,  that  if  his  said  nephew  John  Amler  shall  happen  to  die  with- 
out having  any  son  or  sons  daughter  or  daughters  at  the 
time  *  of  his  decease  or  born  in  due  time  afterwards,  then  [*  584] 
he  gave,  devised  and  bequeathed,  all  his  said  freehold  and 
copyhold  estates  to  the  first  or  other  son  or  sons  of  his  brother 
Thomas  Amler  by  any  other  wife ;  the  first  of  such  sons  and  his 
heirs  male  lawfully  issuing  to  be  preferred  and  taken  before  any  of 
the  younger ;  and  in  case  of  such  male  issue  failing  to  his  niece 
Frances  Aimer  and  the  heirs  of  her  body  lawfully  issuing ;  the  elder 
of  every  son  and  sons,  daughter  and  daughters,  and  his,  her  and 
their,  heirs  lawfully  begotten  being  always  preferred  and  to  take  be- 
fore any  of  the  younger  in  succession  one  after  another,  as  they 
shall  be  in  seniority  of  age  and  priority  of  birth  ;  and  in  default  of 
such  issue  to  his  own  right  heirs  for  ever.  The  testator  after  giving 
divers  legacies  bequeathed  all  the  residue  of  his  personal  estate  to 
his  brother  Thomas  Amler. 

By  a  codicil,  dated  the  9th  of  September,  1786,  the  testator  made 
the  following  disposition : 

'<  Whereas  after  my  debts  legacies  and  funeral  expenses  are  fully 
paid  and  discharged  there  will  remain  large  sums  of  money  upon 
difierent  securities  of  which  I  give  and  dispose  of  some  part  thereof* 

(o)  When  the  Court  will  impress  money  with  tlie  character  df  land,  see  ante, 
note  (6)  to  ATotter  v.  Denne,  2  V.  170;  note  (a)  to  Rashleigh  v.  Maakr,  J  V.  901. 
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in  manner  following  the  sum  of  2000/.  which  I  have  placed  out 
on  the  Pool  turnpike  security  the  sum  of  13002.  lent  to  Mr.  Powys 
and  for  which  I  have  the  security  the  sum  of  9002.  advanced  to  Mr. 
Jenkins  and  the  sum  of  5002.  advanced  to  Crump  making  together 
the  sum  of  47002.  the  interest  of  which  said  sum  I  give  and  be- 
queath to  my  brother  the  reverend  Thomas  Amler  and  after  his  de- 
cease I  give  and  bequeath  the  said  principal  sum  of  47002.  to  my 
nephew  John  Amler  to  remain  at  interest  or  to  be  by  him  laid  oot 
in  the  purchase  of  estates  to  go  and  attend  the  freehold  and  inheri- 
tance of  my  estates." 

The  testator  died  in  December  1786.  His  nephew  John  Amler 
in  1788  married  Sarah  Lloyd ;  and  by  articles  previous  to  the  mar- 
riage the  yearly  sum  of  4002.  was  provided  as  a  jointure  for  the  said 
Sarah,  chaiged  on  part  of  the  real  estates  devised  by  John  Amler 
the  uncle,  part  of  which  lands  was  the  jointure  estate  of  his  widow 
Mary  Amler ;  and  after  reciting  the  codicil  of  the  said  testator  so 

far  as  relates  to  the  several  sums  thereby  bequeathed 
[*  585]     amounting  to  34002.  part  of  the  47002.  viz.  the  *  several 

sums  of  20002.  9002.  and  5002.  and  that  Thomas  Amler 
had  agreed  to  relinquish  and  give  to  his  said  son  all  his  claim  to  the 
interest  of  34002.  part  of  the  47002.  to  which  he  was  entitled  for 
life ;  and  that  in  case  John  Amler  should  die  in  the  life  of  Mary 
Amler,  leaving  his  intended  wife,  it  mi^t  happen,  that  the  rents  of 
the  residue  of  the  estates,  out  of  which  her  jointure  was  to  issue, 
and  not  in  jointure  to  Mary  Amler,  would  be  deficient  to  make  good 
the  same  during  the  life  of  the  said  Mary,  Thomas  and  John  Amler 
covenanted,  that  they  would  within  twelve  months  after  the  marriage 
assign  the  said  sums  of  20002.  9002.  and  5002.  to  trustees,  their  ex- 
ecutors, &c.  upon  trust  to  pay  the  interest  of  the  said  sums  of 
20002.  and  9002.  to  John  Amler  during  the  joint  lives  of  John  Amler, 
Mary  Amler  and  Sarah  Lloyd  ;  and  in  case  John  Amler  should  die 
in  the  life  of  Mary  Amler,  leaving  the  said  Sarah  surviving,  upon 
trust  to  pay  the  same  interest,  or  so  much  as  should  be  necessary,  to 
Sarah  Lloyd  during  the  joint  lives  of  her  and  Mary  Amler,  to  make 
up  any  deficiency  in  the  payment  of  the  said  annuity  of  4002.  and 
after  the  death  of  either  of  them  to  pay  the  principal  to  John  Amler 
if  living ;  but  if  dead,  to  his  executors  or  administrators ;  and  upon 
trust  as  soon  as  convenient  after  the  marriage  to  call  up  the  said 
sum  of  5002.  and  pay  the  same  to  John  Amler. 

Mary  Amler  died  in  July  1790.  John  Amler  died  on  the  1st  of 
December,  1790,  leaving  Frances  Amler  his  only  issue.  By  his 
will,  dated  the  day  of  his  death,  he  bequeathed  all  that  sum  of  47002. 
which  had  been  bequeathed  to  him  by  his  late  uncle  after  the  death 
of  Thomas  Amler,  in  case  he  the  said  John  Amler  had  a  power  of 
disposing  thereof,  in  manner  following :  he  bequeathed  to  Samuel 
Yate,  his  executors,  &c.  10002.  part  thereof,  in  trust  to  pay  the 
interest  to  his  (the  testator's^  father  for  his  life ;  and  after  his  de- 
cease to  pay  the  interest  to  his  ( the  testator's  )  sister  Frances  Fow- 
ler for  her  sole  and  separate  use ;  and  after  her  decease  to  divide 
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the  said  1000/.  to  and  equally  amongst  all  her  children ;  and  as  to 
the  residue  of  the  said  sum  of  4700/.  he  bequeathed  the  same  to 
SoDQuel  Yate,  his  executors,  &c.  in  trust  to  pay  the  interest  to  his 
( the  testator's)  wife  for  her  life  ;  and  from  and  after  her  decease 
to  pay  the  principal  to  his  daughter  Frances  Amler,  her  executors  or 
administrators  ;  and  he  gave  the  residue  of  his  personal  estate  to  his 
wife ;  and  he  appointed  her  sole  executrix. 

*  Thomas  Aniler  died  in  1793  having  appointed  his  [*586] 
daughter  Frances  Fowler  his  executrix. 

The  bill  was  filed  on  behalf  of  the  infant  Frances  Amler,  claiming 
as  heir  of  the  body  of  her  fether  against  her  mother,  Sarah  Amier, 
Charles  Fowler  and  Frances,  his  wife,  and  their  children,  and  the 
trustee;  and  the  bill  prayed,  that  the  Defendants  may  set  forth 
what  interests  they  claim  in  the  said  4700/.  and  that  Charles  Fowler 
and  Frances,  his  wife,  may  call  in  so  much  thereof  as  is  outstanding, 
and  pay  the  whole  4700/.  into  the  Bank ;  and  that  the  same  may 
be  laid  out  in  the  purchase  of  lands  of  inheritance ;  and  that  such 
lands  may  be  conveyed  to  the  Plaintiff  with  such  remainders  or  re- 
version as  to  the  Court  shall  seem  proper ;  or  if  Frances  Fowler  shall 
appear  entitled  to  retain  1000/.  under  the  will  of  John  Amler  the 
nephew,  that  the  remainder  of  the  4*^00/.  may  be  paid  into  the  Bank, 
and  laid  out  in  3  per  cent.  Bank  Annuities ;  and  that  the  dividends 
may  be  paid  to  Sarah  Amler  for  life ;  and  that  at  her  death  the 
Pkuntiff,  or  whoever  else  shall  be  then  entitled,  may  be  at  liberty  to 
apply.  , 

Attorney  General  [Sir  John  Scott]y  and  Mr.  Richards,  for  the 
Plaintiff.  The  question  is,  whether  this  sum  of  4700/.  is  to  be  con- 
sidered as  land ;  in  which  case  the  Plaintiff  is  tenant  in  tail,  or  her 
father  was  absolute  owner  of  it ;  in  which  case  he  has  disposed  of  it 
by  his  will.  The  words  '^  to  remain  at  interest "  cannot  make  any 
difference.  It  is  to  continue  at  interest  as  long  as  may  be  conve- 
nient :  but  the  object  was  to  continue  the  personal  estate  as  well  as 
the  real  in  the  family.  He  could  not  mean  to  give  the  devisee  an 
option  either  to  call  it  his  own,  or  not. 

Lord  Chancellor  [Loughborough].  If  he  had  applied  for  it, 
should  I  not  have  ordered  it  to  be  paid  to  him  ? 

For  the  Plaintiff.     In  Hector  v. ,  before  Lord  Thurlow,  that 

question  was  discussed.  The  money  happened  to  be  in  Court.  A 
person  being  thus  entitled  to  the  money  executed  an  assignment  of 
it  for  valuable  consideration.  After  his  death  the  purchaser  applied 
by  petition.  Lord  Thurlow  hesitated  to  deliver  out  the  money. 
The  infant  child  of  him,  who  would  have  been  tenant  in  tail  of  the 
estates,  if  purchased,  filed  a  bill;  and  Lord  Thurlow 
thought,  that  *as,  if  the  estates  had  been  purchased,  some  [*  587] 
act  upon  record  would  have  been  necessary,  he  must  by 
analogy,  in  order  to  entitle  himself,  come  into  this  Court  and  apply 
for  the  money.  In  this  case  there  must  have  been  a  fine  to  bar 
the  issue  ;  and  the  limitations  in  the  proviso  made  a  recovery  neces- 
sary.    A  person  entitled  to  money  clothed  with  real  uses  has  never 
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been  enabled  to  dispose  of  it  by  will.  There  is  no  case,  where  a 
party  having  such  an  interest  in  money  to  be  laid  out  in  land,  that 
if  so  laid  out,  he  may  bar  it  by  fine,  which  is  an  act  in  his  life,  may 
dispose  of  it  by  will,  which  is  not  an  act  in  his  life. 

Mr.  Mansfield  and  Mr.  Benyony  for  the  Defendants.  In  Bemon 
V.  Benson,  1  P.  Wms.  131,  it  was  determined,  that  tenant  in  tail 
with  reversion  to  himself  in  fee  of  money  to  be  laid  out  in  land 
may  take  the  money  as  complete  owner  (1).  Here  is  an  option  to 
let  this  money  remain  at  interest  without  any  limitation  as  to  the 
period.  Walker  v.  Denne,  ante,  Vol.  II.  170,  and  Curling  ?.  Man 
there  cited  are  upon  a  question  something  like  this. 

Lord  Chancellor.  I  should  be  glad  to  see  the  case  before  Lord 
Thurlow  ;  for  I  always  thought  it  the  constant  doctrine,  that  wbere 
money  is  to  be  laid  out  in  land,  the  Court  will  pay  out  the  money 
upon  the  application  of  the  tenant  for  life  and  tenant  in  tail,  with- 
out saying,  it  shall  be  laid  out  in  land. 

I  think  he  had  an  option ;  and  there  is  this  farther  consideratioQ, 
that  in  the  circumstances  of  the  family  there  could  have  been  no 
use  in  going  through  the  formality  of  purchasing  an  estate,  in  order 
to  dispose  of  it. 

The  sum  of  37002.  therefore  was  decreed  to  be  paid  into  the 
Bank  and  laid  out  in  3  per  cent.  Bank  Annuities ;  the  dividends 
to  be  paid  to  Sarah  Amler  for  life ;  with  liberty  to  apply  at  her 
death.  

See,  arUe^  the  note  to  Binfard  v.  Bawderij  1  V.  512,  as  to  the  right  of  persow 
who  would  be  entitled  to  estates  tail  in  lands  directed  to  be  purchased  with  trust 
moneys,  to  take  the  money,  without  having  it  invested  in  land. 


[*588]  WILKINS  v.  WILLIAMS. 

[1798,  Feb.  7.] 
Exception  to  the  Master's  appointment  of  a  receiver  disallowed,  (a) 

The  bill  was  filed  by  a  mortgagee  for  a  term  of  years  for  10,915/. 
Bubject  to  a  former  mortgage  in  fee  for  12,000Z.  against  Sir  Edward 
Williams,  the  mortgagor,  John  M'Namara,  Esq.,  under  contract  for  the 
purchase  and  in  possession  of  the  estate,  and  against  the  representa- 
tive of  the  first  mortgagee,  to  redeem  the  prior  mortgage,  and  that  the 
mortgagor  and  the  Defendant  M'Namara  might  be  foreclosed.  The 
bill  prayed  a  receiver  ;  and  upon  motion  it  was  referred  to  the  Master 
to  appoint  a  receiver,  with  the  usual  directions,  and  a  power  to  let  the 

(1)  ShoH  V.  JTood,  CkapUn  v.  Homer,  1  P.  Wms.  471,  483 ;  Etkoards  v.  Own- 
iess  of  Warwick,  2  P.  Wms.  173;  Traffbrd  v.  Boehm,  3  Atk.  440;  2  Bro.  C.  G 
160 ;  Binford  v.  Baioden,  ante,  vol.  i.  512.  Contra,  Eyre's  Case,  Onslow's  Cast,  3 
P.  Wms.  13, 14. 

(a)  See  ante,  p.  164,  note  (a)  to  Boietrsbank  v.  Colasseau. 
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estate  with  the  approbation  of  the  Master ;  and  it  was  ordered,  that 
the  receiver  should  out  of  the  rents  and  profits  keep  down  the  interest 
of  the  mortgages,  and  pay  the  balance  into  the  Bank  from  time  to  time. 
The  Master  by  his  report  certified,^  that  on  the  part  of  the  Plain- 
tifT,  Henry  Allen,  Esq.  was  proposed  as  a  proper  person  to  be  the 
receiver ;  and  that  Charles  Hassell  was  proposed  on  the  part  of  the 
Defendant  M'Namara ;  and  the  Master  certified,  that  he  approved 
of  the  said  Henry  Allen,  and  should  appoint  him  receiver.    The 
Defendant  M'Namara  excepted  to  the  report  for  these  reasons :  1st. 
That  the  mortgagor  is  seised  in  fee  of  great  part  of  the  estate,  and 
is  tenant  for  life  of  the  remaining  part :  and  the  Defendant  M'Na- 
mara has  agreed  for  the  purchase  of  all  his  said  estate  and  interest  in 
the  premises  for  39,0002.  and  two  annuities  of  5002.  and  3002.  to 
the  mortgagor  and  his  wife  during  their  joint  Uves,  and  an  annuity 
of  12002.  to  the  wife,  in  case  she  should  survive  her  husband  ;  on 
account  of  which  purchase  and  annuities  30002.  has  already  been 
paid  ;  and  the  mortgagor  has  signified  his  consent  to  the  appoint- 
ment of  Charles  Hassell : 

52dly,  The  said  Hassell  is  a  land  surveyor  and  a  person  of  great 

skill  in  the  management  and  improvement  of  estates:   and  the 

Defendant  M'Namara  agreed  for  the  purchase  on  his  opinion  and 

'  in  {MTOspect  of  the  improvement  agreed  to  be  carried  into  execution 

by  him: 

3dly,  That  the  estates  are  of  the  annual  value  of  33082.  Is.  Id. 
and  are  very  improvable  ;  and  the  interest  of  the  mortgages  is  only 
11952.  lbs. ;  and  the  receiver  is  by  the  said  order  directed  to  apply 
the  rents  and  profits  in  discharge  of  the  interest  of  the  mortgages: 

4thly,  That  Henry  Allen  is  proposed  by  the  second 
*  mortgagee,  and  not  approved  by  the  mor^agor  or  the     [*  589] 
Defend^t  M'Namara ;  he  being  a  barrister,  and  unac- 
quainted with  the  management  and  improvement  of  estates. 

Mr.  Hardinge  and  Mr.  &titon,  for  the  Exception.  The  general 
principle  upon  Creuze  v.  Hunter,  2  Bro.  C.  C.  253,  and  the  cases, 
that  have  followed  it  (1),  is,  that  where  it  is  a  case  of  competition, 
the  Court  will  not  hear  the  objection :  but  a  substantial  objection 
may  be  made.  Here  there  is  no  personal  objection  to  the  receiver. 
That  he  is  a  barrister  is  determined  to  be  none.  The  ground  is,  that 
the  estate  being  such  an  ample  security  to  the  Plaintiff,  and  the  rents 
and  profits  being  directed  to  be  applied  to  discharge  the  Jnterest,  the 
Plaintiff  has  no  concern  in  the  appointment ;  and  this  appointment 
will  have  the  effect  of  dispossessing  the  purchaser  ;  who  wishes  to 
be  in  possession  of  the  estate,  for  which  he  has  contracted,  and  of 
which  he  considers  himself  owner ;  and  he  is  virilling  to  submit  to 
any  check  as  to  the  appUcation  of  the  rents  and  profits. 
Mr.  Mansfield,  for  the  Report,  was  stopped  by  the  Court. 

(1)  wMe,  BowerAank  v.  CoUtsstauy  Anon.  164,  515 ;  Thomas  v.  Dawkin^  vol.  i. 
452;  Giuiandv.  GarUmdy  n.  138;  post,  Thurpe  v.  Thorpe,  xiL  317;  Wynne  y. 
Lord  JVewborough^  xv.  283;  Mom^  General  v.  Day,  2  Mad.  240. 

VOL.  HI.  37 
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Lord  Chancellor  [Loughborough].  The  Master  thought,  be 
had  no  right  to  object  to  the  receiver  of  the  mortgagee,  uoless  there 
was  a  personal  objection  to  the  man.  It  is  an  indulgence  in  a  mort- 
gagee to  suffer  the  owner  of  the  estate  to  appoint  a  receiver :  but  he 
is  not  bound  to  do  it.    Over-rule  the  exception. 

That  a  strong  ^und  must  be  laid  to  induce  the  Court  to  disturb  the  Master's 
selection  of  a  receiver ;  see  the  note  to  Tkomaa  v.  DcuMn^  1  V.  452. 


THE   SIX  CLERKS,  Er  parte. 

The  Lord  Chancellor  and  the  Master  of  the  Rolls 

[1798,  Jau.  22;  Feb.  a] 

UrvDER  the  order  18th  June,  1668,  regfulating  the  office  of  Six  Clerks,  they  are 
entitled  to  receive  their  propo  ' 
has  given  credit  to  the  client 


entitled  to  receive  their  proportion  of  the  fee  from  the  sworn  clerk ;  though  he 
ilieni 


The  establishment  of  the  Officers  of  the  Court  of  Chancery,  prop- 
erly called  the  Sworn  or  Sixty  Clerks,  but  commonly  called  Clerks 
in  Court,  appears  to  have  arisen  from  the  necessity,  the  six  Clerks 
were  under,  as  the  business  on  the  Equity  side  of  the  Court  in- 
creased, of  taking  other  clerks  to  assist  them.  These  as- 
[*  590]  sistant  *  clerks  it  was  afterwards  found  convenient,  about 
the  year  1596,  to  put  upon  some  regular  establishment  as 
Officers  of  the  Court ;  before  which  time  they  had  not  any  fixed  char- 
acter. Accordingly  in  1596  Sir  Thomas  Egerton  (afterwards  Lord 
EUesmere)  then  Lord  Keeper  of  the  Great  Seal,  and  the  Master  of  the 
Rolls,  made  an  order,  that  each  of  the  Six  Clerks  should  be  limited 
to  eight '  Clerks  at  the  most  (which  number  was  afterwards  in- 
creased, first  to  nine,  and  then  to  ten)  to  serve  under  him ;  and 
that  each  of  them  should  take  an  oath  of  office :  but  it  does  not 
appear,  that  any  provision  was  then  made  as  to  what  fees  or 
portions  of  the  fees  payable  by  the  suitors  of  the  Court  were  to  be 
received  by  them. 

The  situation  of  the  Six  Clerks  and  of  the  Sworn  Clerks  continued 
as  established  by  the  above  order  until  the  eleventh  year  of  the  reign 
of  King  Charles  L ;  in  which  year  the  Six  Clerks  obtained  letters 
patent  of  incorporation  with  various  powers,  and  particularly  with 
power  to  divide  the  suits  among  themselves  according  to  the  letters 
of  the  alphabet ;  but  upon  the  3d  of  December,  1637,  Sir  Dudley 
Digges,  then  Master  of  tlie  Rolls,  conceiving  the  said  letters  patent 
to  be  in  the  nature  of  a  monopoly,  caused  a  petition  to  be  presented 
to  His  Majesty,  who  then  claimed  a  right  of  nominating  to  the  offices 
of  the  Six  Clerks ;  upon  which  petition  it  was  referred  by  his  Majesty 
in  council  to  the  Juc^s  for  their  opinion  touching  the  legality  of  the 
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said  letters  patent ;  and  after  much  debate  they  were  waived  and 
not  afterwards  insisted  on  during  that  reign. 

By  a  Parliamentary  Ordinance,  dated  the  25th  of  August,  1654, 
entitled,  *^  The  jurisdiction  of  the  High  Court  of  Chancery  limited, 
and  proceedings  there  regulated,'^  it  was  among  other  things  or- 
dained, that  from  and  after  the  22d  of  October,  1654,  there  should 
be  a  certain  number  of  attorneys  of  the  Court  of  Chancery,  not  ex- 
ceeding threescore,  who  should  be  nominated  by  the  Master  of  the 
Rolls,  and  being  approved  by  the  Lords  Commissioners  should  be  by 
them  sworn  attorneys  in  the  said  Court ;  and  should  receive  the  3$. 
a.  termly  fee,  formerly  received  by  the  Six  Clerks ;-  and  that  instead 
of  Six  Clerks  there  should  be  three  Chief  Clerks  and  no  more ;  and 
sach  three  Clerks  should  perform  every  thing,  which  the  Six  Clerks 
ought  to  have  done,  except  intermeddling  in  any  cause  as  attorneys ; 
and  the  Chief  Clerks  were  to  receive  one  moiety  of  the  fees 
for  copying ;  and  for  all  other  matters  contained  ^'in  the  [*  591] 
table  thereunto  so  much  of  the  fees  proportionably  as  the 
Six  Clerks  formerly  did  and  might  receive. 

This  Ordinance  was  on  account  of  the  remonstrances,  of  the  Lords 
Commissioners  of  the  Great  Seal  ( 1 )  varied  by  revoking  so  much  as  sup- 
pressed the  six  clerks  and  substituted  three  chief  clerks  in  their  room ; 
but  with  that  variation  it  was  enforced  ;  and  by  another  Parliamentary 
Ordinance  in  1656  the  Ordinance  of  1654  was  continued  for  a  year. 
On  the  4th  of  March,  1657,  the  last-mentioned  Ordinance  being 
then  expired,  an  order  was  made  by  the  Lords  Commissioners  of  the 
Great  Seal ;  whereby,  after  reciting,  that  there  had  been  a  doubt 
since  the  expiration  of  the  late  Ordinance  amongst  the  officers  of  the 
Court  in  relation  to  what  fees  should  be  received  in  the  several  offi- 
ces thereunto  belonging,  it  was  ordered,  that  all  things  as  to  the 
fees  should  continue  as  they  had  been  used  for  the  two  years  last 
past ;  and  reciting,  that  there  had  been  much  disturbance  and  inter- 
ruption in  the  proceedings  of  the  Court,  by  reason  of  the  several 
claims  and  pretences  of  right,  as  well  of  those,  that  were  the  Six 
Clerks  before  the  said  Ordinance,  and  who  upon  the  expiration 
thereof  conceived  themselves  to  be  remitted  into  their  former  places, 
as  also  of  the  sixty  lately  sworn  and  admitted  attorneys,  who  con- 
ceived themselves  still  to  remain  attorneys  of  the  Court,  it  was  also 
ordered,  that  the  said  Sixty  Attorneys  should  have  free  liberty  to  pro- 
ceed and  manage  the  several  causes,  wherein  they  were  or  should  be 
retained  or  employed:  and  for  that  purpose  should  have  free  access  to 
the  records  of  the  Court  and  liberty  to  copy  the  same  for  their  clients ; 
and  should  also  receive  back  from  the  Seal  all  such  conmiissions, 
^ts,  and  process,  as  they  should  make  and  put  to  seal  for  their  res- 
P^tive  clients,  they  paying  for  the  seals  thereof  and  acknowledging 
to  have  received  3f .  4d,  as  attorney,  and  to  detain  or  be  answerable 
for  the  same,  as  by  law  it  should  be  determined ;  the  same  having 

(1)  See  the  judgment,  pott 
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as  well  before  as  during  the  time  of  the  Ordinance  of  regulation  and 
since  been  paid  by  the  clients  into  their  hands. 

By  an  order  of  the  Court,  dated  the  20th  of  July,  1658,  an  injunc^ 
tion  was  granted  on  the  ground  of  the  last  preceding  order.  Dis- 
putes however  still  subsisting,  by  an  order  dated  the  18th 
[  *  592]  of  *  February,  1658,  after  ^ing  notice  of  the  cvder  of 
the  4th  of  March,  1657,  and  of  the  order  of  injunction 
thereon,  and  that  there  was  a  Parliament  sitting,  to  which  the  par- 
ties, if  they  thou^t  fit,  might  apply,  it  was  declared,  that  the  said 
orders  and  injunction  be  set  aside  ;  and  that  the  parties  be  left  to 
apply  to  the  Parliament,  or  to  take  such  other  course,  as  they  should 
be  advised.  Accordingly  on  the  4th  of  March,  1667,  (  before  which 
time  an  order  had  been  made  by  Lcnrd  Clarendon  and  the  Master  of 
the  Rolls,  dated  the  18th  of  July,  1666,  and  then  subsisting,  though 
afterwards  by  a  subsequent  order  dischaiged,  by  which  the  suits 
were  directed  to  be  divided  among  the  Six  Clerks  according  to  the 
letters  of  the  alphabet  in  the  same  manner  as  by  the  said  letters 
patent  of  King  Charles  I.)  leave  was  given  by  the  House  of  Com- 
mons to  bring  in  a  bill  to  regulate  the  Six  Clerks  Ofiice  ;  and  a  bill 
was  brought  in,  read  a  second  time  and  committed :  but  it  did  not 
pass  the  House :  the  Parliament  being  soon  afterwards  prorogued ; 
in  consequence  of  which  disputes  still  subsisted  between  the  Six 
Clerks  and  the  Sworn  Clerks  until  June  1668 ;  when  steps  were 
taken  towards  a  compromise. 

By  an  order,  dated  the  18th  of  June,  1668,  made  by  Sir  Orhwdo 
Bridgman,  then  Lord  Keeper,  and  Sir  Harbottle  Grimstone,  Master 
of  the  Rolls,  reciting,  that  for  the  better  regulating  the  office  of 
Six  Clerks  and  for  settling  the  differences  lately  arisen  between  the 
Six  Clerks  and  the  under  clerks  of  the  said  office,  in  such  manner 
as  that  the  inconveniences  occasioned  by  the  said  difierences  to  the 
hinderance  of  the  despatch  of  the  business  of  the  Court  might  be 
avoided,  it  was  ordained  and  decreed,  that  on  or  before  the  1st  of 
November  next  all  the  then  present  under-clerks  of  the  said  office, 
who  were  then  admitted  to  pmctice  (except  such  only,  against 
whom  there  was  just  cause  of  exception  in  the  judgment  of  the 
Master  of  the  Rolls)  should  be  admitted  Clerks  of  the  Court ;  and 
that  as  well  they  as  every  other  person  thereafter  to  be  admitted  to 
the  place  of  an  under-clerk  in  the  said  office  should  at  or  before  the 
time  of  admission  and  entrance  upon  that  employment  take  an  oath 
(to  the  same  effect  as  that  prescribed  by  the  onler  of  1596)  ;  and 
it  was  ordered,  decreed  and  ordained,  that  upon  the  death  or  re- 
moval of  any  of  the  said  under-clerks,  so  to  be  admitted  and  sworn 
in  each  Six  Clerk's  division,  no  other  person  should  be  admitted  to 
practise  in  the  place  or  places  of  him  or  them  so  dying  or  removed, 
until  the  number  should  be  reduced  to  ten  under-clerks  in  each  res- 
pective Six  Clerk's  division ;  that  so  the  number  of  under*clerks 
might  be  reduced  to  sixty ;  at  which  number  the  under-clerks 
should  be  continued,  unless  the  Court  should  find  it  necessary 
to  increase  or  abridge  the  same ;  and  that  when  any  vacancy 
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should  happen  after  such  reducements,  none  should  be  nomi- 
nated by  the  Six  Clerks  respectively,  unless  he  and  they  had 
been  educated  in  the  Office,  and  had  served  seven  years  at 
least  as  a  clerk  under  some  of  the  Six  Clerks  or  under-clerks,  and 
should  be  of  honest  and  civil  behavior,  and  otherwise  fitly  quali- 
fied ;  and  that  no  person  upon  any  pretence  whatsoever  should  be 
permitted  to  practise  as  under-clerk  but  only  such  as  should  be 
sworn  and  admitted  as  aforesaid ;  and  that  no  under-clerk  so  to  be 
sworn  and  admitted  should  at  any  time  or  on  any  pretence  whatso- 
ever be  deprived,  suspended,  or  in  anywise  hindered  from  the  exer- 
cise of  his  employment  but  by  judgment  or  order  of  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Master  of  the  Rolb,  for  the  time  being  only ; 
and  that  out  of  the  fees  payable  by  the  clients  the  said  under-clerks 
respectively,  to  be  sworn  and  admitted  as  aforesaid,  should  receive, 
retain  and  keep,  to  their  own  use  respectively,  the  several  fees  and 
allowances  thereafter  mentioned ;  and  should  be  accountable  to  the 
Six  Clerks  respectively  for  any  business  to  be  despatched  in  said 
office  after  the  rates  and  proportions  only  thereinafter  set  down,  and 
not  otherwise ;  among  which  fees  to  be  accounted  to  the  Six  Clerks 
was  4<2.  per  sheet  of  all  copies  of  bills,  answers,  pleas,  demurrers, 
depositions,  and  other  records ;  and  it  was  farther  ordered,  ordain- 
ed, and  decreed,  that  if  any  of  the  said  under-clerks  for  the  time 
being  after  his  or  their  receipt  of  any  of  the  fees  and  sums  of  money 
aforesaid  or  after  his  or  their  delivery  out  to  his  clients  or  any  on  his 
behalf  any  writs,  commissions,  exemplifications,  or  other  process,  or 
of  any  copies  of  any  bills,  answers,  or  other  pleadings,  made,  writ- 
ten or  despatched  in  the  said  office,  should  not  duly  account  for  and 
pay  what  belonged  to  every  Six  Clerk,  to  whom  he  was  accountable, 
and  ought  to  pay  the  same,  according  to  the  rates  and  proportions 
aforesaid  without  any  wilful  delay  or  concealment,  every  under-clerk 
so  offending  upon  complaint  and  proof  thereof  made  before  the 
Lord  Chancellor,  Lord  Keeper,  or  Master  of  the  Rolls,  should,  over 
and  besides  such  remedy  as  the  Six  Clerks  have  legally  for  the  same, 
undergo  such  punishment,  as  the  said  Lord  Chancellor,  &c.  for  the 
time  being  should  judge  meet. 

*  And  it  was  therefore  also  ordained  and  decreed,  that  [*  594] 
no  commission,  writ  or  process,  nor  any  copies  of  any  rec- 
ords, should  be  delivered  out  of  the  said  office  to  any  client,  until 
first  signed  by  the  Six  Clerk,  to  whom  the  same  did  properly  belong, 
or  his  deputy,  or  in  their  absence  by  some  other  of  the  Six  Clerks 
not  towards  the  cause ;  and  that  all  commissions,  whe/eby  any  depo- 
sitions were  taken  and  returned',  which  belonged  to  the  Six  Clerks 
to  receive,  should  be  delivered  to  the  Six  Clerk,  to  whom  the  same 
did  properly  belong,  or  his  deputy,  to  be  safely  kept,  and  not  to  be 
kept  back  or  broken  open  by  any  of  the  under-clerks  or  other  per- 
son till  puUication  should  be  passed ;  for  which  purpose  each  Six 
Clerk  was  thereby  enjoined  to  have  one  or  more  deputy  or  deputies 
to  be  constantly  attendant  in  his  said  office  in  the  absence  of  the 
said  Six  Clerk,  for  signing  writs,  cofMes,  and  receiving  commissions* 
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And  it  was  also  ordered  and  decreed,  that  all  bills,  answers,  and 
other  proceedings,  relating  to  any  cause  commenced  in  that  Court 
since  the  Ist  day  of  Michaelmas  Term  then  last,  and  then  remaiD- 
ing  unfiled,  should  be  filed  with  such  Six  Clerk,  to  whom  the  same 
should  properly  belong ;  and  that  the  under-clerks  respectively  ac- 
cording to  the  proportions  beforementioned  should  duly  satisfy  and 
pay  the  Six  Clerks  respectively  the  fees  due  for  the  same  as  afore- 
said, in  case  such  under-clerks  respectively  had  received  all  the  fees 
for  the  same  of  their  clients  respectively ;  and  if  not,  then  they 
should  give  unto  the  Six  Clerks  respectively  a  note  in  writing  under 
their  hands  of  the  name  or  names,  place  or  places  of  abode,  of  such 
client  or  clients,  who  were  in  arrear  for  any  fees  due  to  them,  and 
the  quantum  of  such  fees ;  to  the  end  the  Six  Clerks  respectively 
might  take  such  course  for  the  recovery  thereof,  as  they  should  be 
advised ;  and  that  for  so  much  of  such  fees  the  said  under-clerks 
should  be  discharged  and  acquitted  for  every  farther  demand  from 
them  concerning  the  same. 

On  the  20th  of  March,  1688,  another  order  was  made  respecting 
the  admission  of  the  Sworn  Clerks,  and  prohibiting  any  other  per- 
son than  the  Six  Clerks  and  sworn  under-clerks  and  their  clerks  or 
servants  from  doing  business  in  the  office  or  having  access  to  the 
Records. 

On  the  13th  of  February,  1706,  the  resolution  of  a  Committee  of 
the  House  of  Commons,  to  whom  a  petition  of  the  Six 
[*  595]  Clerks  ♦  styling  themselves  the  present  Attorneys  of  the 
Court,  and  stating  that  the  Sworn  Clerks  had  encroached 
upon  their  fees,  had  been  referred,  that  the  Six  Clerks  had  not  made 
good  their  allegations,  was  agreed  to  by  the  House ;  and  the  petition 
was  dismissed. 

By  the  statute  4  &  5  Ann.  c.  16,  it  was  enacted,  that  no  copy, 
abstract  or  tenor,  of  any  Bill  in  Equity  should  go  with  the  Dedimra 
or  Commissions  for  taking  any  Defendant's  answer;  but  in  lieu 
thereof  the  Sworn  Clerks  should  take  to  their  own  use  in  all  causes 
the  whole  term  fees  of  3^.  4d,  and  the  whole  fee  or  fees  for  all  small 
writs  made  by  the  said  Sworn  Clerks. 

On  the  2d  of  September,  1734,  a  Commission  issued  by  order  of 
the  late  King  under  the  Great  Seal,  in  consequence  of  an  address  of 
Parliament  to  inquire  into  the  fees  and  duties  of  various  Offices  of 
Law  and  Equity ;  which  Commission  was  returned  on  the  11th  of 
November,  1734 :  and  the  Inquest  found  as  to  the  Office  of  the  Six 
Clerks  the  several  particulars  before  stated,  and  the  fees  and  daties 
of  the  Six  Clerks  and  the  Sworn  Clerks ;  and  particularly,  that  the 
Six  Clerks  were  to  be  daily  attendant  in  their  respective  offices  in 
person  or  by  deputy ;  and  that  the  Sworn  Clerks  were  to  attend  the 
hearing  of  all  causes,  wherein  they  were  concerned ;  and  that  they 
were  the  attorneys  on  the  Equity  side,  and  had  a  right  to  act  as 
Solicitors  of  the  Court. 

On  the  2d  of  May,  1785,  the  Six  Clerks  executed  articles,  by 
which  it  was  agreed,  that  from  the  1st  day  of  Michaelmas  Term 
VOL.  III.  37* 
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next  they  would  execute  such  part  of  the  business  of  the  Office,  as 
it  should  be  their  duty  to  transact,  in  one  common  room  in  the  Six 
Clerks'  Office ;  and  for  the  more  r^ular  and  effectual  despatch  of 
the  business  one  or  more  of  the  Six  Clerks,  as  the  business  should 
require,  should  daily  attend  in  such  manner  as  should  from  time  to 
time  be  agreed  by  them  or  the  major  part  of  them  by  writing  under 
their  hands ;  and  that  every  or  any  Six  Clerk  so  attending  should 
not  only  enter  and  sign  all  such  Bills,  Answers,  Replications,  Pro- 
ceedings, &c.,  as  should  belong  to  the  execution  of  the  business  in 
his  own  particular  division,  but  likewise  such  as  should  belong  to 
the  divisions  of  the  other  Six  Clerks,  who  should  be  absent ;  distin- 
guishing, in  whose  division  the  same  should  be  filed ;  and  that  all 
the  profits  and  emoluments  of  the  several  divisions  in  the 
♦  Office,  except  the  fees  and  profits  in  respect  of  the  of-  [*  596] 
fices  of  Riding  Clerk  and  Comptroller  of  the  Hanaper, 
should  be  equally  divided  among  them ;  and  that  they  would  not 
compound  or  give  credit  to  any  person  for  any  fees  or  moneys, 
which  should  become  payable  to  them  or  any  of  them  in  respect  of 
the  several  divisions  of  the  said  office ;  but  that  the  Six  Clerk  atten- 
ding should  firom  time  to  time  take  all  the  fees  and  profits  of  all  the 
six  divisions,  as  they  should  become  due,  by  his  own  hands,  or  the 
hands  of  such  person,  as  he  should  from  time  to  time  appoint  to  re- 
ceive the  same. 

By  an  order,  dated  the  29th  of  July,  1785,  made  by  the  Master 
of  the  RoUs,  the  said  agreement  was  approved,  and  ordered  to  be 
carried  into  execution. 

The  Six  Clerks  proceeding  to  act  under  this  agreement  and  order 
would  not  accept  the  composition  for  their  proportion  of  the  fees, 
which  they  had  usually  taken  by  agreement  with  the  Sworn  Clerks  ; 
and  they  refused  to  file  the  records,  until  they  were  paid  their  pro- 
portion of  all  the  fees  due  to  them,  though  such  fees  had  not  been 
received  by  the  Sworn  Clerks,  and  though  the  usual  compositions 
were  tendered  ;  and  Mr.  Sewell,  one  of  the  Six  Clerks,  brought  an 
action  in  the  Petty  Bag  Office  against  Mr.  Barker,  one  of  the  Sworn 
Clerks  in  his  division,  for  the  amount  of  his  fees  ;  which  was  tried 
at  Guildhall  before  Mr.  Justice  BuUer  on  the  7th  of  July,  1787 ; 
and  a  verdict  was  found  for  the  Plaintiff  under  the  direction  of  the 
Judge. 

In  Michaelmas  Term  1787  Mr.  Hill,  another  of  the  Sworn  Clerks 
in  Mr.  Sewell's  division,  filed  a  bill,  praying  a  discovery  of  several 
matters  charged  by  the  bill,  and  that  the  compontions  payable  by  the 
Plaintiff  might  be  established  and  declared  to  remain  undetermined  ; 
that  the  agreement  between  the  Defendants,  the  Six  Clerks,  might 
be  set  aside ;  with  consequential  directions,  that  they  might  per- 
form the  business  in  their  respective  divisions  only  and  by  sepa- 
rate deputies,  &c. ;  and  that  they  might  be  directed  to  file 
the  Records,  &c.  without  delay;  that  the  Plaintiff  might  have 
satisfaction  for  the  loss  he  had  sustained  by  their  delays,  and  an 
allowance  for  his  trouble  in  advising  his  clients  in  such  matters  of 
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practice,  as  the  Defendants  had  ne^ected  to  do;  that  the  De- 
fendants might  be  restrained  by  injunction  from  proceeding  at  kw; 
that  they  might  account  with  the  Plaintiff,  and  deduct  for  all  fees 
received  from  his  clients  ;  and  that  it  might  be  determined  by  the 
Court  what  fees  or  compositions  were  due  from  him,  and  to  whom, 
and  when  payable. 

To  this  bill  the  Defendants  put  in  a  demurrer  and  an  answer.  On 
the  3d  of  July,  1788,  the  demurrer  was  argued  before  the  Lord 
Chancellor,  and  allowed.  The  Defendants  obtained  an  order  for 
dissolving  the  injunction,  unless  cause.  The  Plaintiff  showed  ei- 
ceptions  for  cause  ;  and  the  Master  having  reported  the  answer  suf- 
ficient, the  Plaintiff  took  exceptions  to  the  report.  The  exceptions 
were  argued  before  the  Lord  Chancellor  on  the  16th  of  January, 
1*789 :  when  his  Lordship  considering,  that  the  exceptions  applied 
to  the  same  matters,  to  which  the  demurrer  related,  disallowed  the 
exceptions ;  and  the  injunction  thereupon  became  of  course  dissolved. 
The  Plaintiff  appealed  to  the  House  of  Lords  from  the  orders  of  the 
3d  of  July,  1788,  and  the  16th  of  January,  1789 ;  and  both  the  said 
orders  were  affirmed. 

In  Hilary  Term  1797  Mr.  Sewell  commenced  an  action  upon  the 
law  side  of  the  Court  against  Mr.  Hill  for  the  recovery  of  fees  alleged 
to  be  due.  On  the  last  day  of  Hilary  Term  Mr.  HUl  moved  for  an 
injunction,  '  The  Lord  Chancellor  made  no  order ;  but  declared, 
that  the  Plaintiff  in  the  action  should  apply  to  the  Master  of  the 
Rolls  for  recovery  of  the  said  fees  in  a  summary  way  ;  upon  which 
the  petition  was  presented. 

The  Master  of  the  Rolls  desiring,  that  the  petition  should  be  set 
down  before  the  Lord  Chancellor,  it  was  accordingly  argued  at  Lin« 
coln's-Inn-Hall  upon  the  22d  day  of  January,  by  the  Solicitor  Gren- 
eral'and  Mr.  Campell,  in  support  of  the  petition,  and  Mr.  Mansfield 
and  Mr.  Stratford  against  it. 

Feb.  8th.  Lord  Chancellor  [Loughborough].  It  is  not  for 
us  to  enter  into  so  ample  a  field,  as  is  now  (1)  suggested.  We  are 
not  sitting  now  to  form  a  regulation.  We  are  not  inquiring,  quid 
optimum;  but  quid  statutum.  Our  only  business  is  to  give  an  expo- 
sition to  an  order  of  the  Court.  Whether  that  or  any  other 
[*598]  order  is  liable  to  be  *  examined  upon  the  prudence  or 
amplitude  of  it  may  be  a  question  ;  but  we  are  called  upon 
to  declare,  what  right  is  given  by  the  order  of  1668  to  the  Six  Clerks. 
It  was  put  upon  that  ground  by  the  Sixty  Clerks  ;  and  I  am  very 
happy  to  find,  that  it  is  expected,  the  exposition  should  come  from 
the  Court. 

Though  in  a  question  between  officer  and  officer  it  is  not  fit,  that 
it  should  come  to  be  an  inquiry  any  where  else  than  in  the  Court  (2), 
nor  in  any  other  shape  than  as  a  question  before  a  domestic  tribunal, 

(1)  Mr.  Barker  had  addressed  the  Court  on  behalf  of  the  Sworn  Clerks;  and 
was  answered  by  Mr.  Sewell. 

(2)  Barker  v.  Dacle,  post,  vol.  vi.  681 :  Demurrer  to  a  bill  by  a  Clerk  in  Court 
against  a  solicitor  for  the  amount  of  the  Plaintiff's  bill  of  f^es,  &c.  over>niled. 
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I  do  not  hesitate  to  declare  in  Umine,  that  I  do  not  differ  from  the 
expositioD  given  to  the  order  in  the  Courts  of  law  ;  but  I  should  not 
feel  myself  bound  by  those  decisions  as  positive  authorities ;  as  it 
could  not  be  discussed  so  fully  nor  with  so  much  advantage  of  in- 
fcmnation  as  in  this  Court. 

The  order  was  made  to  reconcile  differences,  that  had  for  a  long  time 
subsisted  between  the  Six  Clerks  and  the  Sixty  Clerks,  and  to  frame 
a  regulation  prospective  as  to  their  respective  rights ;  and  as  to  the 
immediate  cause  of  dispute,  that  forced  itself  upon  the  notice  of  the 
Court,  to  provide  justly  upon  the  rights  of  the  parties  with  regard  to 
the  past.  In  that  respect  it  is  retrospective.  The  retrospect  is  not 
▼ery  long.  To  understand  the  scope  and  effect  of  that  order  I  have 
examined  with  some  attention  :  I  do  not  know,  that  I  have  seen  all 
upon  the  subject :  but  I  think,  I  have  seen  enough  to  satisfy  my 
own  mind,  that  the  opinion,  I  am  about  to  state,  is  well  founded. 

As  to  the  history  of  the  Court  I  am  much  indebted  to  the  case, 
that  Mr.  Hill  prepared  for  the  House  of  Lords.  The  Six  Clerks 
appear  to  have  been  from  the  highest  (1)  antiquity  the  sworn 
officers  of  the  Great  Seal  and  likewise  of  the  Court  of  Chancery. 
They  were  with  regard  to  the  other  clerks,  that  came  afterwards, 
the  only  officers  upon  the  establishment  of  the  Court.  That  is  per* 
fectly  dear  from  the  course  of  the  orders  made  by  Lord  Ellesmere, 
and  more  so  from  those  by  Lord  Coventry.  I  believe,  it  is  correctly 
stated  by  Mr.  Hill  and  Mr.  Barker,  that  the  business  of  the  Court 
b^ian  to  extend  beyond  the  ordinary  jurisdiction  in  the  reign  of 
Queen  Elizabeth :  I  mther  take  it  a  little  earlier,  from  the  time  of 
Sir  Thomas  More.  When  the  business  increased,  it  naturally  hap- 
pened, that  recourse  was  to  be  had  to  those  officers  and  to 
those  *  forms,  that  were  established;  and  of  necessity  it  [^'SQO] 
came  about,  that  the  Six  Clerks  from  the  nature  of  their 
office  were  the  attorneys  of  the  parties,  charged  with  their  busi- 
ness (2).  As  the  business  increased,  they  could  not  manage  it 
themselves :  they  were  obliged  to  get  a  number  of  persons  to  assist 
them.  That  number  was  optional ;  and  the  service  voluntary.  In 
process  of  time  it  was  limited.  The  Court  then  came  to  take  notice 
of  them,  limited  the  number ;  and  younger  clerks  were  taken  in  ultra 
the  number.  This  was  the  condition  of  the  office  during  the  reigns 
of  Elizabeth  and  James,  and  down  to  the  time  of  Lord  Coventry. 
I  have  no  doubt  in  the  course  of  50,  60,  or  70,  years,  the  burthen 
increasing,  and  being  managed  by  the  Six  Clerks,  the  only  sworn 
officers,  it  is  most  likely  in  conjecture,  that,  the  persons  employed 
under  them  exercising  great  attention,  and  their  offices  being  very 
lucrative,  they  would  relax  a  little  of  their  attendance,  and  repose 
much  upon  those  employed  under  them.  It  is  quite  certain,  that 
the  Office  of  Six  Clerk  became  very  valuable  in  Lord  Coventry's 

(1)  Their  nrnnber  was  settled  by  an  Ordinance  made  for  the  reg^ulation  of  the, 
Court  in  the  12th  year  of  King  Richard  II ;  in  whose  reign  the  writ  of  Subpcnui 
originated. 

(3)  PoHy  vol.  xiii  l^. 
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time.    It  appears  from  a  whimsical  anecdote  in  Lord  Claiendon's 
history.     When  Sir  Julius  Caesar  was  Master  of  the  Rolls,  a  Six 
Clerk  was  forced  upon  him ;  who  had  destined  that  office  as  a  pro- 
vision for  a  son.     The  price  given  (they  were  very  improperly  sold 
then)  was  6000/. :  a  monstrous  sum  at  that  time.     It  was  therefore 
very  valuable,  and  probably  an  office  of  very  considerable  ease  at  the 
same  time.     The  Clerks  in  Court,  as  they  are  now  called,  the  under- 
clerks,  as  they  were  always  called  at  that  period,  having  by  degrees 
the  real  and  effective  management  of  the  business,  and  no  fees  being 
established  to  them  qtJM  such,  all  being  paid  to  the  Six  Clerks,  the 
profits  of  the  under-clerks  increaring  necessarily,  and  very  properly, 
they  desired  to  acquire  a  permanent  establishment.     I  will  state  the 
progress  of  that.     In  1653  a  proposition  was  made  by  what  was 
called  the  Parliament,  which  would  have  been  the  complete  destruc- 
tion of  the  Courts  both  of  Law  and  Equity  of  this  country.    It  was 
a  vague,  wild,  and  absurd,  proposition  of  reform.     Some  of  the 
great  men  tried  to  stem  the  torrent,  not  with  much  effect  at  that 
time :  but  luckily  that  Parliament  dissolved  itself.     Some  of  these 
ideas  of  reform  had  taken  strong  hold  of  the  minds  of  some  persons, 
and  produced  the  Ordinance  by  Cromwell  to  regulate  the  Court  of 
Chancery.     It  contains  three  articles :  First,  that  instead  of  the  Six 
Clerks  and  the  under-clerks,  out  of  the  number  of  these  in  the  habit 
of  practising  a  certain  number  to  the  amount  of  sixty  should 
[*600J     be  nominated  by  the  **  Master  of  the  Rolls,  and  being  ap- 
proved by  the  Commissioners  of  the  Great  Seal  should  be 
admitted  attorneys  of  the  Court.     The  next  article  is,  that  the  Six 
Clerks  should  be  abolished,  and  three  Chief  Clerks  appointed  to 
have  the  superintendence  of  the  attorneys  so  sworn  and  admitted, 
who  were  to  manage  the  causes.     The  third  article  respects  the 
filing  of  the  proceedings,  and  the  distribution  of  the  fees.     Some  of 
the  regulations  are  very  impracticable,  some  absurd,  some  not  unuse- 
ful.     When  this  ordinance  was  published,  it  was  intimated  to  the 
Commissioners  of  the  Great  Seal ;  who  were  Whitelock,  Widdring- 
ton,  and  Lenthall,  the  Master  of  the  Rolls.     They  resisted  it ;  and 
took  exceptions.     The  first  exception  was  to  the  three  first  articles; 
and  they  state,  that  they  are  called  upon  against  their  consciences 
to  deprive  persons  of  their  freehold  against  Magna  Charta  and  the 
laws  of  the  country,  and  desire  to  have  the  advice  of  the  Judges. 
The  effect  of  their  exception  was,  that  as  to  the  first  three  articles, 
to  which  they  took  that  broad  ground,  that  it  was  to  deprive  men 
of  their  freehold,  &c.  the  Council  proceeded  upon  that ;  and  they 
immediately  departed  from  it,  and  proceeded  to  the  nomination  of 
Six  Clerks.     With  that  alteration  only  they  directed  a  letter  to  the 
Commissioners  of  the  Great  Seal,  requiring  them  to  execute  and  pay 
obedience  to  the  order.     The  result  was,  that  two  of  them,  White- 
lock  and  Widdrington,  resigned  the  office,  refusing  to  execute  it  as 
contrary  to  their  duty  and  conscience.     Whitelock's  Memorial  has 
the  whole  account  of  it.     Lenthall,  who  had  been  the  most  violent 
upon  it,  kept  his  seat,  and  submitted.    The  next  Parliament  gave  a 


1798.]  THE    SIX   CLEBKSy  £X   PABTE.  600 

temporary  confirmation  to  this  ordinance.     It  continued  for  a  year ; 
and  then  expired  by  time.    Then  the  dissensions  began  again.    The 
Six' Clerks  insisted  (for  they  had  not  been  suppressed)  that  they  had 
the  sole  care  of  filing  the  records  and  managing  the  process ;  and 
that  the  attorneys  put  in  were  under-clerks ;  and  they  would  not 
permit  them  to  have  access  to  the  office.     This  produced  the  order 
of  March  1657  by  the  then  Lords  Commissioners,  reciting  the  con- 
troversy between  the  Six  Clerks  and  those,  who  had  been  lately 
sworn  in  and  admitted  attorneys.     The  order  was  provisional ;  that 
they  should  continue  to  act,  as  they  had  done,  until  some  regulation 
should  be  made  by  Parliament.    Immediately  upon  this  order,  it 
appears,  the  Six  Clerks  had  insisted  upon  their  right  at  law,  and 
refosed  to  comply  with  the  order;  which  produced  an  injuction 
founded  upon  that  order,  and  stopping  them  at  law.     In 
1658-9  that  commission  ^'of  the  Great  Seal  was  altered,     [*601] 
and  Whitelock  was  restored;  and  in  the  next  month, 
about  three  weeks  afterwards,  he  taking  the  lead,  and  Lenthall 
submitting,  that  Order  was  set  aside,  and  the  injunction  founded 
upon  it  was  dissolved,  with  this  sort  of  preface  ;  that  the  Parliament 
was  then  sitting,  and  the  matter  might  be  subject  to  a  parliamentary 
reguktion.    That  left  the  thing  with  all  the  contention  likely  to 
arise.    That  Parliament,  which  did  not  sit  long,  had  other  things  to 
think  of. 

Thus  it  rested  till  the  Restoration:  then  a  very  considerable 
change  took  place.  By  the  Orders  of  Lord  Clarendon  and  Sir 
Harbottle  Grimstone  it  is  very  clear,  they  had  taken  up  the  case  of 
the  Six  Clerks  with  great  zeal,  perhaps  rashly.  They  reduced  the 
Sixty  Clerks  to  be  considered  only  as  under-clerks  to  them.  In  the 
course  of  Lord  Clarendon's  Orders  you  will  find  the  Court  in  the 
first  Orders  that  were  made,  going  out  of  their  way  to  mark  the 
re-establishment  of  the  Six  Clerks  to  the  situation,  they  were  in  in 
Lord  Coventry's  time,  and  the  depression  of  the  Sixty  Clerks ;  de- 
claring, that  the  Six  Clerks,  who  are  the  proper  and  only  Officers  of 
the  Court,  are  to  manage  the  business,  and  to  inform  themselves  of 
their  clients'  causes,  and  give  an  account  thereof  to  the  Court,  as  at- 
torneys in  all  other  Courts  do,  and  not  leave  the  care  and  knowledge 
thereof  upon  their  under-clerks.  The  business  was  put  directly  in 
the  same  way,  as  it  was  in  the  time  of  Lord  Coventry.  The  Six 
Clerks  were  to  carry  on  the  whole  business.  That  was  not  adapted 
to  the  business  of  the  Court  at  that  time.  It  could  not  rest  here. 
The  bias  had  gone  too  much  in  favor  of  the  Six  Clerks.  The 
struggle  tended  to  perplex  all  parties  acting  in  the  Court.  The  Six 
Clerks  must  have  found  it  impossible  to  manage  the  whole  business, 
to  be  the  attorneys  of  the  Court.  It  became  perfectly  necessary  to 
make  another  regulation.  We  see  in  the  order  of  1668  the  con- 
fused state  of  the  business :  in  some  parts  of  the  office  the  records 
were  filed  and  arranged  :  in  others  they  were  not :  the  Six  Clerks 
not  letting  the  others  into  the  office ;  and  the  confidence  of  the 
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clients  being  in  the  under-clerks.    Both  parties  became  tired  of  the 
contest ;  and  the  order  of  1668  was  naade  to  settle  it 

The  first  point  to  be  settled  was  the  constitution  of  the  Sixty 
Clerks ;  and  the  character  they  should  bear.    Therefore  to  give  a 

permanent  establishment  to  the  Sixty  Clerks  they  were  to 
[*60*2]     have  *an  establishment  of  their  own.     An  arrangement 

of  the  fees  was  necessary.  The  Six  Clerks  gave  up  a 
part ;  and  the  fees  were  made  pajrable  to  the  Sixty  Clerik ;  oat  of 
which  an  aliquot  part  was  to  be  ^ven  by  him  to  the  Six  Clerk. 
Without  doubt  anciently  they  were  to  be  paid  to  the  Six  Clerks; 
out  of  which  they  were  to  pay  the  %xty  Clerks.  Having  settled  the 
proportion  of  the  fees,  the  order  provides  for  the  payment  of  the 
fees ;  and  it  was  directed,  that  the  Six  Clerk  shall  receive  from  the 
under-clerk  his  fee  under  two  terms :  first,  upon  the  receipt  of  the 
money :  secondly,  upon  the  delivery  of  the  copy  <^  the  bill  or 
other  article  (1).  These  are  perfectly  adapted  to  perfecdy  distinct 
circumstances,  into  which  the  case  might  naturally  fall.  When  a 
copy  is  bespoke,  the  fee  ought  to  be  deposited.  It  is  so  at  law,  we 
know.  If  the  ifee  is  received  therefore,  as  soon  as  received,  the 
proportion  was  to  be  paid  over  to  the  Six  Clerk.  But  it  was  io  the 
judgment  of  the  Sixty  Clerk,  who  managed  the  business  and  knew 
the  client,  whether  he  would  require  the  fee  to  be  deposited,  or  not 
He  could  enforce  payment  by  not  giving  out  the  copy.  The  regu- 
lation therefore  was  attended  according  to  the  practice  at  that  time 
with  no  injury  to  the  Sixty  Clerks ;  and  I  have  no  doubt,  they  were 
perfectly  well  satisfied.  It  is  quite  impossible,  that  any  order  can 
be  an  order  to  give  credit.  The  person  to  receive  must  have  a  right 
to  receive.  Credit  depends  upon  judgment,  confidence  and  disoe- 
tion.  It  would  be  very  useful  for  the  public,  that  little  credit  shodd 
be  given  upon  articles  of  law.  The  Six  Clerks  had  no  conununica- 
tion  with  the  clients.  They  could  not  have  the  opportunity  of  judg- 
ing. If  the  Sixty  Clerk  gave  credit  he  might  say  to  his  client,  "  I 
must  stand  in  your  place  with  the  Six  Clerk." 

As  to  the  second  part  of  the  order,  it  is  very  strange,  that  it  should 
be  thought  enough  to  tell  the  Six  Clerk,  who  the  client  was.  The 
fee  is  one  entire  fee.  With  regard  to  the  confusion  of  the  last  year 
preceding  the  date  of  the  Order,  it  was  necessary  to  make  some 
provision  retrospective.  It  was  confined  to  that  period.  During  that 
period  the  Six  Clerks  were  entitled  to  the  fees.  They  had  consented 
to  an  abatement  of  their  fees  in  future :  and  accordingly  the  Order 
fixes  that  for  the  future :  but  this  consent  is  not  retro-active.  He 
was  entitled  to  the  full  fee  for  that  period.    Therefore  the  regubition 

was,  if  the  Sixty  Clerk  has  received  the  fee  from  the  cli- 
[  ^03  ]    ent,  let  him  pay  it  over  to  the  Six  *  Clerk :  if  not,  let  him 

(1)  The  office  cop^,  made  by  the  sworn  clerk,  who  certifies  on  the  back,  that  it 
has  been  examined,  is  signed  by  the  Six  Clerk  in  the  margin  at  the  head  of  the 
first  folio :  that  signature  authenticating  it  as  the  copy  of  the  original,  filed ;  aod 
marking  the  number  of  folios ;  but  not  warranting  tne  accuracy  of  the  copy;  for 
which  die  Six  Clerks  are  not  responsible :  Browne  v.  Bamardf  1  Jac.  57. 
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give  a  note  of  the  person,  who  is  debtcu*,  not  to  him,  but  to  the 
Six  Clerk,  that  he  may  take  such  measures,  as  he  thinks  fit.  But 
that  does  not  at  all  regard  the  prospective  regulation.  I  dare 
say,  it  has,  and  will  again  happen,  when  this  subsides,  that  the  busi- 
ness will  be  carried  on  with  great  confidence.  It  is  impossible  to 
say,  the  Six  Clerk  shall  be  obliged  to  take  his  chance  of  the  solvency 
of  the  person.  The  more  the  actual  business  of  the  Court  is  done 
in  ready  money,  the  more  beneficial  it  will  be  to  all  parties.  As  to 
what  cannot  be  so  done,  it  will  regulate  itself.  The  situation  of  the 
Six  Clerks,  the  course  of  the  business,  does  not  perhaps  enable  them 
to  take  a  strict,  accurate  account.  The  explanation  of  the  rule 
must  be  upon  this  order. 

The  order  must  be  made  pursuant  to  the  prayer  of  the  petition. 

Master  of  the  Roixs  [Sir  Richard  Pepper  Arden].  In  con- 
sequence of  what  fell  from  the  Lord  Chancellor  these  two  petitions 
were  presented  to  me.  It  was  natural  for  me  to  wish,  they  should 
be  set  down  before  his  Lordship.  I  have  only  to  return  my  thanks 
for  the  manner,  in  which  he  has  acceded  to  my  request,  and  to  de- 
clare my  entire  concurrence.     

As  to  the  antiquity  of  the  office  of  Six  Clerks ;  see  Barker  v.  Ducky  6  Ves. 

687 ;  and  as  to  the  responsibility  of  those  officen  see  Browne  v.  Ballard^  Jacob's 
Rep.  57. 


PARKINSON  V.  INGRAM. 

[1797,   BSPORX  TBS  Lord   Chancellor,  [LoueHBOROUOH],  Dec.  9,  10. — 

Before  his  Lordship  and  thsM  aster  op  the  Rolls,  [Arden], 

1797;  Dec.  16;  1796,  Feb.  &] 

After  a  decree  the  Master  may  examine  witnesses ;  (a)  but  ought  not  to  do  so  hy 

his  clerk:  the  same  ruhpcma  issues  as  to  bring  them  before  the  Examiner; 

which  is  the  same  as  a  gwpttna  to  answer :  but  the  label  expresses  the  purpose ; 

upon  an  examination  in  the  country  the  body  of  the  writ  expresses,  that  it  is  to 

testify. 
The  decrees  in  the  Exchequer  always  express,  that  the  officer  is  to  be  armed 

with  a  commission  to  examine  witnesses  and  power  to  direct  the  same  to  the 

country ;  so  formerlr  in  Chanceiy,  [p.  607.] 
After  a  decree,  if  the  Master  sees  cause  for  a  ccmunission  to  examine  witnesses 

in  the  country,  he  certifies,  that  it  is  necessary ;  and  the  depositions,  when 

returned,  are  filed  by  the  Six  Clerks :  but  depositions  taken  before  the  Masters 

are  kept  in  their  offices,  [p.  608.] 

The  Solicitor  General  [Sir  John  Mitford],  moved,  that  Mr.  Man^ 
ley  should  be  committed  for  a  contempt  of  the  Court  in  not  submit- 
ting to  be  examined  before  the  Master. 

By  the  decree  made  in  this  cause  it  was  referred  to  the  Master  to 

(a)  As  to  the  evidence  before  the  Master;  see  1  Barbour,  Ch.  Pr.  493-503; 
and  particularly  as  to  the  examination  of  witnesses.  Ibid,  497-502;  Meifordv^ 
PeUra,  8  Sim.  630;  SmUh  v.  Graham^  2  Swanst  264;  Rtnoi^  v.  Mam.  I  My.  & 
K.543.    See,aii(e,note(a)to6bsKi|l|>niv.Pmi(,lV.39a 
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take  an  account,  with  the  usual  directions.  The  Master  desiiiog  to 
examine  Mr.  Manley,  who  was  not  a  party  in  the  cause,  as  a  witness, 
it  was  objected,  that  the  examination  of  witnesses  after  as  well  as 
before  a  decree  ought  to  be  before  the  Examiner ;  the  Master  having 
no  such  power.  The  objection  was  taken  upon  an  order  made  by 
Lord  Clarendon  on  the  27th  of  February,  1667 ;  reciting,  that  the 

Masters  for  the  ease  of  the  Court  u^n  references  to  them 
[*604]     have  of  late  been  armed  with  commis»ons  to  *  examine 

witnesses  and  power  to  direct  commissioners  to  the  coun- 
try ;  and  that  such  examinations  are  in  danger  of  being  lost ;  and 
it  is  not  known,  where  they  are  to  be  found  upon  the  death  of  the 
Master ;  and  directing,  that  for  the  future  no  witness  shall  be  ex- 
amined before  the  Master  after  a  decree. 

The  object  of  the  motion  was  only  to  have  the  opinion  of  the 
Court,  whether  the  examination  should  be  before  the  Master  or  the 
Examiner. 

Solicitor  General,  Mr.  Richards,  and  Fonblanque,  in  support  of 
the  Motion.  According  to  the  constant  practice  the  examination  of 
witnesses  after  the  decree  is  before  the  Master ;  who  never  settles 
the  interrogatories  for  an  examination  before  the  Examiner  but  by 
special  order,  in  consequence  of  leading  interrogatories  having  been 
before  prepared,  or  as  to  some  matter,  that  has  been  examined  to 
previous  to  the  hearing.  The  examination  by  the  Master's  clerk  is 
certainly  an  abuse.  Where  it  is  not  in  town,  the  Master  cannot 
issue  a  commission :  but  he  certifies,  that  a  commission  is  necessary: 
then  an  application  is  made  to  the  Court ;  and  it  is  issued  by  the 
Six  Clerks,  returned  to  them,  and  copied  and  filed.  If  the  practice  was 
not  considered  very  clear,  this  objection  would  have  been  often  made. 
There  can  be  no  check  before  the  Examiner  as  to  matter  impertinent 
to  that,  upon  which  the  Master  wishes  to  be  satisfied.  Besides, 
how  is  the  Examiner  to  know,  at  what  time  to  publish  the  examina- 
tion ?  There  is  no  rule  to  publish  after  the  hearing.  There  must 
have  been  some  subsequent  order  different  from  that  of  Lord  Cla- 
rendon. By  an  Order  made  the  S3d  of  June,  4  James  II.  it  is  or- 
dered, that  for  the  future  no  Master  in  Chancery  shall  receive  the 
deposition  of  any  witness  ready  drawn ;  and  no  clerk  of  a  Master 
shall  presume  to  examine  any  witness  in  any  cause  depending  before 
any  Master :  but  every  Master  himself  shall  examine  all  witnesses  to 
every  item  of  any  interrogatory  to  be  taken  before  him.  In  the 
Table  of  Fees  allowed  by  Lord  Hardwicke  there  is  a  fee  for  Office 
copies  upon  examinations  before  the  Master :  but  in  a  very  old  Table 
of  Fees  there  is  no  such  charge.  The  Examiner  made  an  attempt 
before  Lord  Thurlow  to  revive  Lord  Clarendon's  order :  and  failed. 
Attorney  General  [Sir  John  Scott],  Mr.  Lhyd,  and  Mr.  Trower, 

contra.  Where  there  is  a  consent  to  take  the  examina- 
[^'dOS]     tion  before  the  Master,  that  **  cures  the  objection,  and 

gives  the  Master  jurisdiction :  but  where  that  is  not  the 
case,  the  regular  course  is,  that  the  Master  is  to  settle  interrogato- 
ries, and  the  parties  arc  to  go  before  the  Examiner.     If  it  is  in  the 
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country,  the  depositions  taken  are  sent  up  to  and  filed  by  the  Six 
Clerks ;  where  they  are  upon  record,  if  an  indictment  for  perjury  is 
necessary.  It  is  impossible  to  support  an  indictment  for  perjury 
upon  a  deposition  before  the  Master.  The  Master  may  direct  such 
points,  as  he  wishes,  to  be  examined  to ;  but  does  not  settle  inter- 
rogatories as  to  a  witness ;  as  he  does,  where  a  party  is  examined 
upon  interrogatories.  How  can  an  unwilling  witness  be  brought  be- 
fore the  Master  ?  Inhere  is  a  ntbpcma  to  bring  him  before  the  Ex- 
aminer. Is  there  any  right  to  bring  a  stranger  before  the  Master  ? 
What  is  the  Master's  warrant  to  him  ?  There  is  no  instknce  of  a 
aubpcma  for  that  purpose.  How  are  you  to  bring  him  into  con- 
tempt ?  Several  of  the  Masters  conceive,  they  have  no  power  to 
examine. 

Lord  Chancellor  [Loughborough].  I  am  surprised,  that  this 
is  a  matter  of  doubt.  The  only  object  of  my  attention  first  was 
to  find  out,  if  there  was  a  settled  practice.  If  there  was,  I  should 
have  adhered  to  it,  and  endeavored  to  make  some  sort  of  regulation 
and  reform ;  which,  Mr.  Dickins  informs  me,  Lord  Thurlow  intended, 
being  dissatisfied  with  the  conduct  of  the  Examiners :  but  he  made 
no  order,  and  gave  no  opinion.  I  should  not  wish  to  disturb  the 
practice,  as  it  prevails :  which  I  understand  to  be  that  the  examina- 
tion shaU  be  before  the  Master ;  but  if  I  was  to  decide  it,  there  is  no 
doubt,  the  examination  should  be  before  the  Master  in  all  cases, 
where  the  examination  is  to  be  in  town,  as  to  all  matters,  that  are 
to  be  examined  in  the  Master's  office.  Where  they  are  in  town, 
and  the  examination  is  to  be  for  the  information  of  the  Master,  it  is 
absurd  to  turn  them  over  to  the  Examiner.  Upon  my  own  obser- 
vation the  depositions  are  abominably  taken  in  the  Examiner's 
Office.  I  have  again  and  again  observed  it  I  spoke  to  the  Master 
of  the  Rolls  upon  it.  The  mode  of  taking  depositions  there  tends 
to  perplex  the  evidence,  and  creates  great  expense,  making  the  wit- 
ness negative  one  after  the  other  all  the  circumstances  of  the  inter- 
rogatory, of  which  he  knows  nothing. 

From  the  order  in  the  reign  of  King  James  it  is  manifest,  that  it 
was  then  the  practice  for  the  Master  to  examine.  It  proceeds 
clearly  upon  the  supposition,  that  it  was  then  the  course 
of  the  *  Court  for  the  Master  to  examine  upon  matters  de-  [  *606  ] 
pending  in  his  office.  Upon  all  the  recollection,  I  have, 
upon  special  matters  to  be  examined  before  the  Master,  not  only  the 
parties,  but  the  witnesses,  are  to  be  examined  by  the  Master.  It  is 
very  competent  to  the  Master  from  the  respect  due  to  him :  but  it  is 
very  irregular  to  leave  it  to  the  clerk,  and  perfectly  contrary  to  that 
order  in  the  reign  of  King  James  II ;  which  cannot  leave  a  doubt  as 
to  the  practice  then ;  for  that  was  to  regulate  it.  The  principal  ob- 
ject of  Lord  Clarendon's  order  seems  to  have  been  to  settle  the 
question  between  the  Masters  and  the  Six  Clerks ;  which  I  take  to 
have  been  the  principal  dispute  at  that  time.  The  other  part  was 
but  incidental.  As  to  the  objection,  if  the  witness  refuses  to  attend, 
as  in  all  cases,  where  witnesses  refuse  to  attend  or  to  answer,  or 
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mid^ehave  themselves,  the  authority  of  the  Court  must  interpose. 
As  to  the  indictment  for  perjury,  sure  the  Master  has  authority  to 
administer  an  oath. 

I  wiU  direct  an  inquiry  to  be  made  of  the  Masters  generally.  I 
believe,  great  inconvenience  will  arise  in  many  cases,  if  the  Master 
may  not  exercise  the  authority  of  examining.  He  is  frequently 
much  more  proper :  particularly  in  matters  of  account  before  him. 
He  is  much  more  acquainted  with  the  cause.  The  examination  will 
be  much  shorter  and  more  pointed.  How  little  does  he  go  towards 
the  examination  merely  by  settling  the  interrogatmes,  if  he  does  not 
know  what  answer  is  made  ! 

Feb.  Sih.  Lord  Chancellor.  I  find  by  every  person,  I  have 
talked  to  on  this  subject,  it  is  quite  settled,  that  the  Master,  when- 
ever any  subject  occurs,  in  which  he  wishes  to  have  the  examination 
of  a  vntness,  takes  the  examination  of  the  witness ;  and  that  there 
is  a  subpana. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden].  From 
the  consequence  of  this  motion  I  have  taken  all  the  pains,  I  couU, 
to  trace  the  practice  of  the  Court  as  to  the  examination  of  witnesses 
after  a  decree. 

When  the  office  of  Examiner  became  first  established,  is  not  quite 
clear :  but  as  to  examinations  before  a  decree  there  must  have  been 
either  sworn  officers  of  the  Court,  whose  duty  it  was  to  examine,  or 
there  must  have  been  a  special  authority  either  to  the  Master  or 
some  other  person  to  examine.  It  was  not  incident  to  the 
[*607]  ♦Master's  duty  to  examine  previously  to  a  decree.  The 
office  of  Examiner  is  very  ancient ;  and  undoubtedly  they 
are  the  persons,  who  ought  to  examine  all  witnesses  except  such  in 
the  country,  whom  the  Court  gives  an  express  authority  to  examine. 
The  Masters  have  been  in  the  habit  of  examining  after  a  decree :  but 
there  was  an  express  authority  by  the  decree,  I  apprehend,  that  the 
Master  was  to  be  armed  with  a  Commission  to  examine  witnesses) 
and  to  direct  the  same  into  the  country,  if  he  thinks  fit ;  and  it  was 
not  of  course ;  but  regularly  the  Examiner  was  to  examine  such 
witnesses  as  the  Master  thought  necessary  ;  unless  the  Master  cer- 
tified, that  a  Commission  was  necessary.  Lord  Clarendon  thinking 
this  an  improper  insertion  in  the  decree  made  the  Order  of  the  27th 
February,  1767 ;  the  recital  of  which  certainly  shows,  that  a  prefer- 
ence ought  to  be  given  to  the  Examiner  on  account  of  the  r^hr 
mode  of  preserving  the  examinations.  Notwithstanding  that  Order 
it  appears,  by  the  Order  in  the  time  of  King  James,  they  had  b^n 
again  to  examine  in  the  Master's  office.  It  arose  from  the  Court's 
not  continuing  to  observe  that  Order.  I  have  found  three  decrees 
in  the  time  of  King  James  11.  in  which  that  direction,  that  the  Mas- 
ter is  to  be  armed  with  a  Commission  to  examine,  &c.  is  inserted. 
I  believe,  it  was  always  inserted,  if  desired;  as  it  constantly  is  in  the 
Court  of  Exchequer.  Mr.  Dickins  has  furnished  me  with  a  decree 
in  the  reign  of  Kiiig  William  III.  in  which  the  only  difference  is, 
that  the  Master  is  to  be  at  Uberty  to  examine  witnesses.     No  other 
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decrees  ajre  to  be  found :  but  the  constant  practice  is  for  the  Masters 
to  examine,  where  they  see  fit,  and  if  they  see  cause  to  direct  a 
commission  to  the  country,  they  do  not  direct  it ;  but  they  certify, 
that  it  is  necessary  (1).  Then  arose  the  dispute,  whether  these  dep- 
ositions taken  in  the  country  should  go  into  the  Master's  Office,  or 
be  filed  in  the  Six  Clerks'  Office ;  and  it  was  determined  by  the 
Court,  and  the  constant  practice  is,  that  they  shall  be  kept  in  the 
latter.  As  to  the  depositions  taken  before  the  Masters  in  their  Office, 
their  habit  is  to  keep  them  there. 

The  question  is,  whetlier  this  constant  practice  is  not  sufficient 
evidence,  that  the  Court  did  give  them  authority  :  I  should  be  sorry 
to  say,  that  against  a  strict  Order  it  was  done  by  the  Masters  with- 
out ever  receiving  the  approbation  or  sanction  of  the  Court.  I  have 
looked  into  the  book,  which  Mr.  Deaves  had  made  of  such  points 
of  practice  with  r^;ard  to  petitions  and  motions,  as  he 
♦  thought  worth  the  consideration  of  the  Court  and  worthy  [*  608] 
of  being  preserved.  It  contains  innumerable  orders  for 
the  suppression  of  deposition  of  witnesses  before  the  Master,  for  the 
examination  of  Defendants  to  be  examined  before  the  Master,  for 
the  examination  of  witnesses  after  the  examinations  have  been  seen. 
In  Shepherd  v.  Collyer  (2)  in  1744  (after  Mr.  Deaves  himself  be- 
came an  officer)  the  Master  of  the  Rolls  denied  a  petition  for  the 
purpose  last-mentioned  ;  and  it  is  stated,  that  though  in  depositions 
taken  before  the  Master  no  publication  passes,  the  Court  ought  to  be 
cautious,  how  they  permit  one  party  to  go  into  evidence,  after  they 
have  ^n  the  depositions ;  but  it  was  afterwards  ordered  by  the 
Lord  Chancellor,  as  to  what  is  specified  m  the  order,  on  account 
of  the  nature  of  the  evidence,  being  merely  a  fact.  It  is  too 
much  therefore  to  infer,  that  the  Court  has  not  sanctioned  it; 
and  the  Masters  must  be  supposed  armed  with  this  power. 
Therefore  I  concur  with  the  Lord  Chancellor,  that  the  Master,  if 
he  thinks  fit,  may  examine  witnesses  after  a  decree.  At  the  same 
time  the  practice  to  examine  before  the  Master's  clerk  can  never  be 
proper. 

It  has  been  said,  that  no  subpoena  ever  issued  for  an  examination 
before  the  Master :  but  that  is  a  mistake.  It  is  by  the  same  sub- 
poena as  to  come  before  the  examiner :  but  it  is  oddly  expressed.  It 
is  not  to  appear  before  the  Master  or  the  Examiner ;  but  is  the  same 
as  the  subpoena  to  answer  a  bill :  commanding  the  witness  person-* 
ally  to  be  and  appear  in  Chancery  to  answer  concerning  those  things, 
which  shall  be  then  and  there  objected  to  him,  and  do  further  and 
receive  what  the  Court  shall  have  considered  in  that  behalf:  but  the 
label  explains  what  is  the  purpose. 

Considerable  doubt  having  been  expressed  at  the  bar,  as  to  this 

.     (1)  Sandford  v.  Biddulph^  poaij  voL  ix.  da 

(2)  See  post,  vol.  xix.  594 ;  Coop.  293 ;  WSlan  v.  WUlan ;  where  this  case  is 
stated  by  the  Lord  Chancellor  from  the  Rej^ister's  Book;  and  it  appears,  jkmC, 
xix.  591,  n.  that  notwithstanding  this  decision  in  Parianmm  v.  Jitgivm,  the  prac- 
tice of  examining  before  the  Examiner  after  a  decree  continuee. 

VOL.  III.  38 
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subpoBna,  the  Lwd  Chancellor  a  few  days  afterwards  said,  ^e  had 
sent  to  the  Subpoena  Office ;  and  there  is  no  other  subpcsna  than 
that  stated  by  the  Master  of  the  Rolls  ;  the  label  giving  notice,  that 
it  is  to  testify,  where  the  examination  is  in  town :  but  where  it  ib  in 
the  country,  the  body  of  the  subpoena  expresses,  that  it  is  to  give 
testimony. 

Upon  this  decision  Mr.  Manley  went  before  the  Master. 

1.  Whenevkr  the  Master  certifies,  that  a  commission  for  examination  of  wit- 
nesses is  necessaiY,  such  commission  issues  of  course.  Sandford  v.  Bidduifky  9 
Ves.  36 ;  Bearcrojt  v.  Berkdty^  2  Cox,  109.  But  the  Master  cannot,  under  a  de- 
cree directing  inquiries,  examine  a  witness  who  has  been  examined  in  chief,  with- 
out leave  of  the  Court  SmUh  v.  GraAom,  2  SwuMt  264;  WiUan  v.  WiUan, 
Coop.  292 ;  S.  C.  19  Ves.  592 ;  PurceU  v.  MWamara,  17  Yes.  435.  StiU,  thoa|[h 
witnesses  examined  in  the  cause  cannot,  without  leave  specially  given,  be  re- 
examined before  the  master,  even  on  substantially  different  interrogatories,  (Grem- 
away  v.  Adama,  13  Ves.  360;  Sm/nfer  v.  Bot^,  1  Brown,  3§B,)  the  Master, 
when  making  Uie  inquiries,  or  taking  the  accounts,  directed  by  the  decree,  mty 
examine  other  persons,  without  a  special  order  from  the  Court,  and  receive  in 
evidence  any  depositions  from  such  fresh  witnesses  as  bear  upon  the  question  in 
issue ;  the  Master  may  also  receive  evidence  which,  as  being  on  the  record,  wu, 
in  a  certain  sense,  before  the  Court  in  the  cause,  though  it  was  not  actually  reid 
at  the  hearing.    Smiih  y.  Mku»,  11  Ves.  Q&i. 

2.  As  to  the  general  rule,  that  interrogatories  for  a  second  examination  of  the 
same  witnesses  must  be  settled  by  the  Master;  sec,  anttj  note  3  to  Sandford  v. 
Paul,  1  V.  39a 

3.  Although  a  Master  has  once  closed  his  examination,  it  is  in  his  diacretioD 
to  receive  farther  interrogatories.  Price  v.  L^ftUm,  5  Mad.  465 ;  D^nn  v.  Buck, 
3  Mad.  282,  unless  the  depositions  first  taken  have  been  published ;  fVtBm  t. 
Witlan,  19  Ves.  592.  Or  (as  it  is  proposed  by  the  bill  now  oefore  Parliament  for 
regulating  the  practice  in  Chanceiy,^  unless  be  has  issued  the  usual  wanant  on 
preparing  his  report  The  same  bill  proposes  that  Masters  in  Chancery  aboold 
DO  armed  with  the  power  of  examining  viva  voce. 

4.  As  to  the  effect  of  continued  practice,  even  when  in  contradiction  to  a  posi- 
tive order;  see  Boehm  v.  Dt  TaaUi,  1  V.  &  R  327;  Broomhead  v.  SmUkj  8  Vea 

363;  Thei^^y.The  Baim  o/*  B^wOw,  1  P.  Wms.  223 ; v.  CUBoi- 

lier,  Hardr.  98;  The  Kingv.  Man,  ^  Str.  755. 
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[RoLL8^~1798^  Feb.  19.] 

Testator  directed  his  childrep  generally  to  be  maintained  during  the  life  of  his 
wife,  but  distributed  his  property  after  her  death  in  words,  which  would  not 
comprise  after-bom  sons :  they  were  held  entitled  to  th^  former  provision,  (a) 

James  Matchwick  by  his  will,  dated  the  9th  of  Marcfaj  1791, 
after  certain  legacies,  gave,  devised,  and  bequeathed,  to  John  Cock 
and  two  other  persons,  their  heirs,  executors  and  administrators,  all 

(a)  A  Court  of  Equity  is  always  anxious,  under  the  word  children,  to  include  bU 
children  in  existence  at  the  time  of  the  death  of  the  testator.  Ringrove  v.  Bramr 
ham,  2  Cox,  384 ;  and  particularly  when  he  stands  in  the  relation  of  parent  to  the 
legatees,  the  Court,  presuming  that  he  intended  to  do  his  duty  in  providing  for  all 
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his  fieehold)  copyhold  and  leasehold,  messuages  or  tenetnents,  fanns^. 
lands,  hereditaments,  and  premises,  and  all  his  household  goods, 
household  stuff,  furniture,  ready  money,  money  in  the  funds,  secu- 
rities for  money,  and  all  other  his  personal  estate,  upon  trust,  that 
they  should  receive  the  rents,  interest,  dividends,  proceeds  and  profits, 
of  his  real  and  personal  estate,  and  from  time  to  Ume  and  at  all 
times  pay,  apply  and  dispose  of,  such  rents,  interest,  &c.  as  might 
arise  from  such  parts  of  his  real  and  personal  estates  as  might  remain 
after  payment  of  his  legacies  and  of  his*  debts  and  funeral  expenses, 
and  the  expense  of  proving  his  will,  (which  he  willed  should  be  paid 
out  of  his  personal  estate)  in  manner  following :  then  after  giving  a 
specific  legacy  of  stock  to  the  separate  use  of  bis  sister  Mary  Taylor 
for  life,  and  aAer  her  decease  to  her  son  James  Taylor,  his  executors, 
&.C.  to  be  transferred  to  him  at  twenty-one,  as  to  the  rents  of  his 
said  real  estates,  and  the  interest,  dividends,  proceeds  and  profits,  of 
the  remainder  of  his  said  personal  estate,  in  trust  to  pay,  apply  and 
dispose  of,  the  same  unto  and  for  the  maintenance  of  his  beloved 
wife  Ann,  and  the  maintenance  and  education  and  bringing  up  of 
his  children,  in  such  manner,  parts  and  proportions  as  his  said  trus- 
tees shall  think  most  eligible  and  beneficial,  until  the  decease  of  his 
said  wife.  The  testator  then  directed  his  trustees  with  all  convenient 
speed  to  sell  a  particular  estate,  and  to  invest  the  produce  of  the 
sale  in  the  public  funds  and  the  dividends  or  interest  thereof  from 
time  to  time  to  pay,  apply  and  dispose  of,  in  the  manner  and  for  the 
purposes  last  before  mentioned  ;  and  he  empowered  his  trustees  to 
sell  out  or  dispose  of  any  reasonable  parts,  as  to  them  should  seem 
eligible  and  proper,  of  his  said  moneys  in  the  public  funds,  as  a  pre- 
mium to  place  out  his  son  Thomas  Matchwick  as  a  clerk  or  appren- 
tice, or  for  the  advancement  or  promotion  of  either  of  his  daughters, 
whenever  and  at  such  times  as  might  be  thought  necessary  and 
proper ;  and  he  directed,  that  his  wife  should  not  have  any  one  or 
more  of  her  relations  to  board  with  her ;  and  that  his  trustees  should 
and  might  in  such  case,  or  if  his  wife  should  marry  again, 
withhold  from  and  refuse  *  to  pay  her  all  or  any  part  or  [  *610  ] 
parts  of  the  said  rents,  interests,  dividends,  proceeds  and 
profits,  and  dispose  of  fhe  same  wholly  to  the  maintenance  and  edu- 
cation of  his  children  (they  being  in  the  event  of  such  marriage  of 
his  wife  gqided  by  the  prudence  or  imprudence  of  her  choice)  ;  and 
immediately  after  the  decease  of  his  wife  in  trust,  that  his  trustees, 
their  heirs,  executors,  &c.  should  convey  unto  his  said  son  Thomas 
Matchwick,  his  heirs  and  assigns  for  ever,  or  according  to  the  tenure, 

his  chOdren  at  his  death,  will  lay  hold  of  sny  general  expression  to  give  effect  to 
this  [nresumed  intention,  and  will  not  permit  such  general  expression  to  be  nar- 
rowed by  the  context  2  Williams,  Exec.  797.  Tlie  leading  principle  is,  that 
where  a  bequest  is  to  ** children"  in  a  class,  children  in  existence  at  the  death  of 
the  testator  are  alone  entitled ;  among  which  children  in  vetUrt  aa  mare  are  to  be 
considered.  Ibid ;  Doe  v.  Clarke,  1  H.  Bl.  399;  Trower  v.  BvUs,  1  Sim.  &  Stu. 
181.  And  it  will  make  no  difference  that  the  bequest  is  to  children  "begotten  or 
to  6e  begotten.''  Ibid;  Sltoorv  v.  Air6or, 2  M.  &  K. 46 ;  Smftv.  Duffieid,S&.iL 
R.3& 
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a  messuage  and  lands  at  Ebtead ;  it  being  his  will  that  such  estate 
should  remain  in  his  family  ;  and  in  trust,  that  his  trustees,  their  ex- 
ecutors, &c.  should  immediately  after  the  decease  of  his  wife  assign, 
transfer,  pay  and  deliver  over,  unto  each  and  every  of  his  daugh- 
ters, which  might  be  then  living,  the  sum  of  1000/.  clear,  unlefc 
they  or  either  of  them  should  have  before  that  time  had  any  advance- 
ment or  portion  given  to  her  or  them  by  virtue  of  the  power  before 
reserved  to  his  said  trustees  for  that  purpose,  and  in  such  case  then 
only  so  much  as  would  make  the  portion  or  fortune  of  either  of  his 
daughters  lOOOZ.  only ;  and  in  trust  that  his  said  trustees,  their  ex- 
ecutors, &c.  should  at  such  time  last  aforesaid  assign  and  deliver 
unto  all  his  said  children  severally  and  respectively  all  his  household 
goods,  furniture,  plate,  linen,  china  and  books,  she  his  said  wife  b^ 
ing  permitted  to  have  the  use  thereof,  and  also  to  assign,  transfer, 
pay  and  deliver  unto  his  said  son,  his  executors  and  administratxxs, 
all  the  rest  of  his  property :  but  nevertheless  in  such  last-mentioDed 
respects  regarding  the  minority  of  the  said  children,  and  not  invest- 
ing them  with  any  such  property  till  the  full  age  of  twenty-one ;  and 
he  appointed  the  said  trustees  his  executors. 

The  testator  died  in  1795 ;  leaving  his  widow,  and  five  children; 
of  whom  three^  namely,  Thomas,  Cornelia,  and  Sarah,  were  living 
at  the  time  of  making  the  will ;  and  two  sons,  namely,  James  and 
William  were  bom  after  that  time.  The  testator  had  another  daugh- 
ter, Sophia,  living  at  the  time  of  making  his  wiU :  but  she  died  in 
his  life. 

The  bill  was  filed  on  behalf  of  the  infant  daughters,  Cornelia  and 
Sarah,  to  have  the  will  established  and  the  trusts  thereof  carried  into 
execution :  and  the  question  was,  whether  the  Defendants  James 
and  William  Matchwick,  the  children  born  after  the  date  of  the  will, 
could  have  the  benefit  of  the  provision  for  the  maintenance 
{•611  ]  and  education  of  the  testator's  children  during  the  *life 
of  his  widow,  the  Defendant  Ann  Matchwick ;  or  whether 
the  children  living  at  the  date  of  the  will  were  exclusively  entitled 
to  that  provision  ? 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  It  is 
very  clear,  that  if  the  testator  has  really  forgot,  that  he  may  have 
other  children,  and  has  upon  the  face  of  the  will  given  to  those 
living  at  that  time,  and  omits  those  to  be  born  in  future,  it  is  impos- 
sible to  supply  that  defect,  and  to  give  them  any  provision,  however 
the  Court  may  wish  it ;  but  by  the  certificate  in  a  case  before  Lord 
Mansfield  the  Court  of  King's  Bench  has  gone  a  vast  way  towards 
it ;  holding  an  afler-born  child  entitled,  though  he  was  not  in  con- 
templation. This  testator,  bound  by  every  obligation  to  provide  for 
his  children,  uses  words,  which,  unless  controlled  by  subsequent 
words,  would  be  sufficient  to  comprehend  them  all.  Then  comes  a 
power  to  the  trustees  to  apply  a  pBLti  of  the  fund  in  placing  out  his 
son  Thomas  Matchwick  or  for  the  advancement  or  promotion  of 
either  of  his  daughters.  That  is  very  strong  to  show,  he  had  forgot 
the  possibility  of  having  any  more.     He  then  goes  on  to  divide  his 
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property  after  his  wife's  death,  and  gives  to  his  daughu  \ 
each  in  words,  that  would  take  in  other  daughters :  name! 
and  every  of  his  daughters  which  might  then  be  living, 
g^ves  the  residue  to  his  said  son. 

It  is  impossible  certainly  under  this  vrill,  to  admit  after-  : 
to  a  share  of  the  residue :  or  to  give  them  the  sums  pre  i 
daughters :  but  those  questions  do  not  arise  now.     One  c 
suspect,  and,  if  it  was  not  in  the  case  of  parent  and  child,  i 
make  the  inference,  that  he  intended  only  to  provide  foi 
and  those  two  daughters :  but  it  was  an  obligation  upon  1  i 
death  to  provide  for  all  his  children.     I  must  construe  it  e  i 
if  possible,  to  apply  the  words  to  after-born  children ;  and  I 
deprive  them  of  the  provision,  which  under  the  general  w 
may  be  supposed  to  have. 

Therefore  declare,  that  during  the  life  of  the  testator's 
rents  and  profits  of  the  real  estate  and  the  interest  of  th< 
estate  are  applicable  to  the  maintenance,  education  and  bri 
of  all  the  children. 

I  almost  wonder,  the  law  of  England  allows  a  man  tota 
inherit  his  child,  and  leave  it  upon  the  parish  (1). 

The  authority  of  the  principal  case  was  recognized,  «nd  a  similar  d ! 
in  DreetnaniU  v.  TayUn-j  15  Ves.  363 ;  where  (as  in  the  present  insta  i 
tenance  daring  their  minority  was  allowed  to  infant  children  of  the  te  i 
under  the  terms  of  his  will,  could  not  be  let  in  to  participate  in  the  fii  i 
tion  of  his  property. 


WATTS  V.  BROOKS. 
[1798,  Feb.  21.] 

Contract  to  be  jointly  concerned  in  ship  insurances  is  void  b^  stat  : 

18,  s.  12,  thouffh  the  policies  are  subscribed  by  the  underwn1;pTS  in 

rate  names;  but,  though  the  contract  could  not  be  executed,  the  C 

not  exclude  the  result  of  it  in  decreeing  a  general  account   (See  tl 

Insuring  bach  other  is  not  within  stat  6  (Seo.  I.  c.  18,  s.  12,  [p.  613.1 

A  uuin  cannot  set  up  his  own  illegal  act  to  avoid  his  own  deed,  [p.  ol2 

Smuggling  transactions  or  illegu  dealings  in  stock  shall  be  brought  i 

count,  though  the  Court  womd  not  execute  the  contract,  (a)  [p.  613. 

In  1768  the  Plaintiff  and  Defendant  executed  a  memoni 
writing,  by  which  it  was  agreed  between  them,  that  they  si 
equally  concerned  in  whatever  policies  of  insurance  th<! 

(1)  IVeemanUe  v.  Tc^r,  poat^  vol.  zv.  363. 

{a\  The  old  cases  often  gave  relief,  both  at  Law  and  in  Equity,  whei 
would  otherwise  derive  an  advantage  from  his  iniquity.  But  the  modei 
has  adopted  a  more  severely  just,  and  probably  a  more  politic  and  i: 
which  is  to  leave  the  parties,  where  it  finds  them,  givingno  relief,  ant 
tenance  to  claims  of  this  sort  See  1  Story,  Eq.  Jur.  §  SS6,  note,  when 
at  law  and  in  Equity  in  illustration  of  this  are  collected ;  McCuJUxim  v. 
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write  in  any  office  in  Liverpool ;  and  that  they  would  each  adTsnoe 
one  moiety  in  case  of  any  loss  or  losses,  that  might  happen  in  any 
office  or  offices.  Immediately  after  entering  into  this  agreement 
they  began  to  underwrite  in  their  separate  names  policies  of  insur- 
ance on  ships  or  vessels  and  their  cargoes  and  freight,  and  also  poli- 
cies on  lives  in  the  offices  of  the  Plaintiff  and  other  insurance  brewers 
in  Liverpool ;  and  the  joint  concern  in  the  business  of  underwriting 
was  carried  on  in  this  manner  until  the  31st  of  December,  1760, 
when  the  said  partnership  or  connection  was  by  mutual  consent  dis- 
solved. 

The  bill  prayed  a  general  account  of  all  the  aforesaid  deafings 
and  transactions. 

Mr.  Mansfield  and  Mr.  Fonblanqucy  for  the  Plaintiff.  This  trans- 
action is  not  within  the  statute  6  Geo.  I.  c.  18,  s.  1^ ;  the  insurances 
having  been  made  in  the  separate  names  of  the  partners.  The  ob- 
ject of  the  Act  is  to  prevent  joint  insurances,  in  order  to  give  the 
two  great  Offices  for  insurance,  not  a  monopoly,  but  a  preference, 
by  preventing  any  other  insurance  by  a  joint  fund :  and  it  is  a  penal 
Act.  The  assured  could  have  recovered  upon  these  policies ;  and 
the  Defendant  in  the  action  could  not  have  averred,  that  it  was  in 
respect  of  a  partnership.  Therefore  the  contract  remains.  If  the 
policy  is  not  void  against  the  assured,  it  is  not  within  the  Act  It 
is  individual  credit.  The  party  could  not  recover  against  a  dormant 
partner.     Lees  v.  Smithy  7  Term  Rep.  B.  R.  338. 

Solicitor  Gefieral,  [Sir  John  SEtford]  and  Mr.  Stanley,  for  the  De- 
fendant. The  Court  cannot  sit  by  and  see  parties  enforce  what  the 
law  declares  to  be  illegal :  Rooth  v.  Hodgson,  6  Term  Rep.  B.  R. 
405.     The  Court  is  therefore  not  warranted  to  make  any  decree, 

that  shall  include  insurances  upon  ships. 
[  *  6 1 3]  *  Lord  Chancellor  [Loughborough].  There  is  noth- 
ing immoral  in  the  transaction :  but  it  is  against  a  prohib- 
itory statute.  I  doubt  a  little  the  policy  of  the  Act :  but  I  cannot 
allow  it  to  be  argued,  that  you  can  break  a  law  covertly.  What  yoa 
cannot  do  openly  you  cannot  do  secretly.  Lees  v.  &nith  was  upoo 
insuring  each  other  ;  which  is  not  within  the  Act  certainly.  As  to 
the  objection,  that  the  assured  could  recover,  a  man  cannot  set  op 
an  illegal  act  of  his  own,  in  order  to  avoid  his  own  deed. 

Though  I  am  clearly  of  opinion  that  the  judgment  of  the  Court 
of  King's  Bench  upon  the  Act  is  quite  right,  it  goes  no  farther  than 
that  the  Court  will  not  execute  these  contracts ;  but  where  the  par- 
ties have  had  dealings  together  upon  a  variety  of  transacticNis,  and 

Johns.  147 ;  Inhab.  of  Worctstar  v.  Eaton,  11  Mass.  368 ;  Phdps  v.  ZVdber,  10  ib. 
967.  But  in  cases  where  the  agreements  or  other  transactions  are  repudiated  <ni 
account  of  their  heing  against  public  policy,  the  circumstance,  that  Uie  relief  is 
asked  by  a  party,  who  is  paHtceps  crindnis,  is  not  in  Equity  materiaL  The  leasoo 
is,  that  the  public  interest  requires,  that  relief  should  be  given ;  and  it  is  giren  to 
the  public  through  the  party.  Ibid.  This  Court  will  not  compel  any  dncoveir 
respecting  a  contract  made  m  evasion,  and  contraiy  to  the  meanin?  and  intent,  of 
the  statute.  FUzgertdd  v.  .Mhurt,  1  Irish  Eq.  184;  Edwards  v. The  Grand  jMt»- 
Hon  RaUuHnf  Co.  1  My.  &  Cr.  650;  S.  C  7  Sim.  337. 
VOL.  III.  38* 
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losses  have  been  incurred,  and  paid,  and  a  general  account  is  sought, 
I  do  not  execute  the  contract  against  law ;  but  I  should  do  injustice, 
if  I  did  not  give  the  advantage,  if  any  advantage  lias  arisen,  or 
charge  any  loss,  which  has  happened.  If  it  was  a  smuggling  busi- 
ness, and  they  had  been  settling  profit  and  loss  upon  a  course  of 
smuggling  transactions,  I  should  do  great  injustice,  if  I  did  not  bring 
that  into  the  account.  So  upon  sto^  transactions,  though  the  Court 
would  not  execute  the  contract,  yet  where  the  parties  have  been  set- 
tling stock  dealings,  and  paying  differences,  I  must  bring  those  into 
the  account. 
Direct  the  account  generally  (1). 

Sek,  aniej  notes  3, 3,  and  4  to  BratuUm  v.  Johnson,  2  V.  517,  as  to  demands 
growing  out  of  illegal  transactions. 
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[1798,  Feb.  26.] 

10,O0OL  FROviDsn  by  settlement  for  one  daughter  or  younger  son:  15,(XXX.  if 
more:  there  being  but  one  daughter,  the  fiitber  by  will  unoer  a  power  reserved 
to  him  appoints  the  time  of  payment'and  the  application  of  the  interest  of  the 
15,000{.  provided  for  her  by  settlement,  and  gives  her  the  farther  sum  of  50002. 
She  was  held  entitled  to  20,0002. 

Charge  upon  land  payable  at  a  future  day  not  vested  till  the  time  of  payment,  (a) 
[p.  614.] 

Bequest  of  personal  estate  after  a  contingent  limitation  in  tail,  which  did  not  take 
effect,  established,  (b)  [p.  614.] 

Bt  articles  previous  to  the  marriage  of  Lord  Mulgrave,  dated  the 
16th  of  June,  1787,  in  consideration  of  the  intended  marriage  and 
of  the  portion  of  10,000/.  which  Lord  Mulgrave  was  to  receive  with 
his  intended  wife,  he  covenanted  to  settle  a  competent  part  of  his 
real  Estate  in  the  county  of  York  to  the  use  of  himself  for  life ;  re- 
Riabder  to  the  intent,  that  his  intended  wife  might,  in  case  she  should 
survive  him,  receive  a  yearly  rent-charge  of  1500/.  for  her  life  ;  re- 
mainder to  the  use  of  trustees,  their  executors,  &c.  for  the  term  of 
^00  years ;  remainder  to  the  use  of  himself  in  fee  ;  and  it 
was  declared,  that  the  said  term  *was  intended  in  the     [*614] 
first  place  for  better  securing  the  said  rent-charge ;  and 
without  prejudice  thereto,  by  sale  or  mortgage,  and  by  and  with  the 
^nts  and  profits  to  raise  the  following  portions  for  the  children  of 
the  marriage  other  than  an  eldest  or  only  son :  if  there  should  be 
Wt  one  such  child,  not  being  an  eldest  or  only  son,  the  sum  of 

(1)  The  latter  decision  in  this  case  has  been  over-ruled.  See  Ex  parte  Matk/ar^ 
0*1^  373,  aad  the  note,  374. 

(a)  See,  cmU^  p.  135,  note  (a)  to  Pearct  v.  Lonum. 

(M  As  to  limitations  of  chattels,  see,  anUj  note  ia)  to  DovfdoB  v.  Chtdmer,  9  V. 
SOI ;  and  as  to  estates  tail  in  chattels,  note  (a)  to  IMyce  v.  Ibrdy  1  V.  536. 
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10,0002.  to  be  paid  at  such  time  as  Lord  Mulgrave  should  by  deed 
or  will  appoint;  and,  in  default  of  such  appointment,  to  be  paid  to 
such  child,  if  a  son,  at  twenty-one,  if  a  daughter,  at  twenty-one  or 
marriage :  and  in  case  there  should  be  two  or  more  such  children, 
not  being  an  eldest  son,  to  raise  the  sum  of  15,0002.  to  be  divided 
between  them  in  manner  therein  mentioned ;  with  power  to  Lord 
Mulgrave  to  provide  interest  at  5  per  cent,  and  in  case  of  no  such 
provision  4  per  cent,  to  be  the  rate  of  interest. 

The  marriage  took  place.  Lord  Mulgrave  survived  his  wife,  and 
died  upon  the  9th  of  October,  1792 :  leaving  one  daughter,  the  only 
issue  of  the  marriage ;  and  having  on  the  8th  of  February,  1792, 
duly  executed  the  following  will : 

<<  I  Constantine  John  Lord  Mulgrave  by  this  my  last  will  and  tes- 
tament give  and  bequeath  all  my  estates  real  and  personal  what- 
soever subject  to  the  limitations  restrictions  and  directions  hereinaf- 
ter mentioned  or  in  any  codicils  or  codicil  of  the  same  date  hereun- 
to annexed  in  trtist  to  Thomas  Lord  Longford  Abraham  Grimes 
Esq.  and  Thomas  Goulton  Esq.  for  my  first  and  every  other  son  ia 
tail  male  failure  of  such  issue  to  my  brother  Henry  and  his  first  and 
every  other  son  in  tail  male  failure  of  such  issue  to  my  brother 
Augustus  and  his  first  and  every  other  son  in  tail  male  failure  of 
such  bsue  to  my  daughter  Ann  Elizabeth  Cholmley  Phipps  and  her 
first  and  every  other  son  in  tail  male  and  in  failure  of  such  issue  to 
her  daughters  respectively  in  succession  failure  of  such  issue  to  the 
daughters  of  the  last  surviving  Lord  Mulgrave.    In  all  the  foregoing 
cases  without  impeachment  of  waste  other  than  wilful.     My  will  is 
that  my  real  estate  shall  be  subject  in  the  first  instance  to  the  pay- 
ment of  the  15,000/.  provided  or  intended  to  be  provided  for  my 
daughter  by  the  settlement  or  articles  on  my  marriage  that  is  the  in- 
terest of  the  marriage  portion  at  5  per  cent,  from  the  time  of  my 
death  be  paid  to  her  guardians  without  any  account  what- 
[*  615]     soever  the  whole  to  be  applied  by  *  them  or  any  part  to 
the  education  maintenance  or  otherwise  as  they  may  judge 
expedient  and  the  further  sum  of  5000Z.  on  the  day  of  her  coming 
of  age  or  marriage  whichsoever  first  shall  happen  to  be  paid  charge- 
able on  my  freehold  estate." 

The  testator  gave  his  daughter  the  jewels,  which  were  her  moth- 
er's ;  and  after  giving  some  directions,  that  are  not  material,  ap- 
pointed his  brother  Henry  and  four  other  persons  executors. 

The  bill  was  filed  on  the  part  of  the  infant  daughter,  praying, 
that  she  may  be  declared  entided  under  the  marriage  articles  and 
will  to  the  sum  of  15,000Z.  and  under  the  will  to  the  farther  sum  of 
5000/. ;  and  that  the  said  sums  may  be  declared  to  have  become 
vested  interests  on  the  death  of  the  testator  payable  at  twenty-dne 
or  marriage ;  and  that  the  Plaintiff  ma^  be  declared  entitled  to  the 
personal  estate  of  the  testator. 

Attorney  General  [Sir  John  Scott^,  and  Mr.  Campbell^  for  the 
Plaintiff.  The  intention  was,  that  the  Plaintiff  should  have  20,000/. 
charged  upon  the  freehold  estate.     The  question  is,  whether  a  mis- 


1796.]  PHIPPS   V.  LORD   MULGBAVfi.  615 

take  of  the  event  in  the  mode  adopted  to  give  her  that  sum  shall 
frustrate  the  clear  intention  ?  Mibier  v.  MUner,  1  Yes.  106,  which 
in  Amb.  476,  appears  to  have  been -a  very  solemn  determination,  is 
extremely  like  this  case.  Savile  v.  Bhcket,  1  P.  Wms.  777,  and 
fViUiam  v.  fVilUanuy  2  Bro.  C.  C.  87,  also  bear  upon  it  The 
intention  to  give  a  sum  of  money  shall  be  executed,  though  the 
fund  fails  or  does  not  exist.  Here  the  fund  exists  to  the  amount  of 
10,000/. 

As  to  the  second  question,  upon  the  validity  of  the  disposition  of 
the  personal  estate,  Clare  v.  Clare,  For.  21,  is  in  favor  of  the  Plain- 
tiff: but  there  certainly  are  many  cases  against  it  (1). 

Solicitor  General  [Sir  John  Miiford],  and  Mr.  fVardy  for  the 
Defendant.  The  cases  cited  upon  the  first  point  do  not  apply  with- 
out assuming  the  real  question  :  viz.  as  to  the  intention.  In  Milner 
V.  Milner  there  was  an  express  declaration,  that  the  daughter  should 
have  10,000Z.  Here  there  is  no  declaration  of  a  design,  that  the 
Plaintiff  shall  have  20,000/.  The  question  is,  what  the  testator 
means  by  the  marriage  portion  ?  It  is  the  portion,  he  received  upon 
his  own  marriage.  The  words  "  that  is  "  necessarily  govern  the 
whole  of  the  subsequent  words. 

♦Upon  the  other  point  Clare  v.  Clare  is  repeatedly  [*616] 
cited  as  an  authority,  and  even  by  Mr.  Fcarne  ;  it  ought 
therefore  to  be  known,  that  it  has  been  repeatedly  over-ruled ;  par- 
ticularly in  Sabarton  v.  Sabarion,  For.  245,  which  Lord  Talbot  di- 
rected to  go  to  the  Court  of  King's  Bench ;  and  in  his  own  note- 
book he  prefaces  that  direction  by  observing,  that  there  had  been  a 
variety  of  opinions  touching  the  validity  of  limitations  of  personal 
estate  after  a  contingent  limitation  in  tail.  In  Knight  v.  EUis,  2  i^ro. 
C.  C.  570,  Lord  Thurlow  was  much  perplexed  between  the  two 
cases,  Stanley  v.  Leigh,  2  P.  Wms.  685,  and  Clare  v.  Clare ;  as 
Lord  Talbot  when  he  decided  the  latter,  must  have  had  the  former 
fresh  in  his  memory. 

Lord  Chancellor  [Loughborough].  That  point  is  quite  clear. 
I  Imve  taken  it  to  be  most  perfectly  understood,  that  Clare  v.  Clare 
was  destroyed  by  Sabarton  v.  Sabarton.  I  remember  many  years 
ago  hearing  Mr.  Forester  speak  of  it  in  that  manner. 

Upon  the  other  point,  it  is  plain  beyond  a  doubt,  that  Lord  Mul- 
grave  at  the  date  of  the  will,  a  very  little  before  his  death,  was  spec- 
ulating, what  his  daughter  would  have,  not  only  what  she  would 
have  ultimately,  but  what  would  be  the  allotment  for  maintenance 
and  education ;  which  he  gives  out  of  the  interest  of  the  marriage 
portion  at  5  per  cent,  to  be  paid  to  her  guardians  without  account. 
He  meant,  she  should  have  15,000/. ;  the  interest  at  5  per  cent, 
payable  for  maintenance  ;  eventually  and  contingently,  that  5000/. 
should  be  added.  The  mistake,  he  fell  into,  was,  that  he  thought, 
she  would  have  been  entitled  under  his  marriage  settlement  to 
15,000/.   as  a  marriage  portion.      That  is  what  must  have  been 

(1)  See  Mr.  Williams's  note  in  the  last  edition  of  Forester. 
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in  his  mind.  There  is  great  difficulty  in  construing  it  the  por- 
tion, he  received  upon  his  marriage.  He  might  forget  the  portion 
provided  for  a  daughter :  but  he  could  not  forget,  that  he  had  re- 
ceived 10,0002.  upon  his  marriage.  He  recollected,  that  15,0001. 
viras  settled :  but  he  mistook  the  event  Upon  that  suppontion  he 
thought  lit,  having  dominion  over  the  whole  fortune,  to  give  15,000{. 
and  5000/.  as  the  fortune,  he  thought  proper  for  an  only  child.  It 
is  the  common  case,  where  the  quantum  is  clear,  but  there  is  a  mis- 
taken description  ;  and  is  precisely  Winer  v.  3IUner. 

I  do  not  think  the  50001.  vested.     Declare,  that  the  Plaintiff  will 

be  entitled  to  15,000/.  and  5000/.  upon  her  coming  of 

[*617]     age  or  *  marrying;  with  liberty  to  apply  upon  either  of 

those  events ;  and  in  the  m^n  time  the  interest  of  the 

15,000/.  at  5  per  cent,  to  be  applied.     I  must  take  care  to  make  no 

declaration,  that  it  is  a  vested  interest  (1). 

1.  A  BEquEST  over,  of  personal  estate,  after  a  contingent  limitation  in  tui,  is 
valid ;  though,  if  the  contingency  happened,  the  property  would  be  absolute  in  the 
first  taker.  Lyon  v.  Mitchdl,  1  Mad.  479,  486.  And  a  limitation  over,  of  real 
property,  after  a  devise  of  a  previous  estate  tail  in  the  same  lands,  may  be  good, 
notwitl^tanding  the  preceding  estate  tail  never  takes  effect  See,  ante,  note  2  to 
Holmes  V.  Cradock,  3  V.  317. 

2.  It  is  a  maxim,  adopted  by  our  own  Courts  of  Equity  from  the  Civil  Code, 
faba  demongtraUone  Ufotum  non  jferinU ;  Whitfidd  v.  Clement^  1  Meriv.  404 ;  and 
BJB  a  mistaken  description  of  the  subject  of  gift  will  not  invalidate  a  legacy  where 
the  intent  is  clear;  (dark  v.  GttiM,2  Ves.  Sen.  618;)  so,  a  mistake  in  computB- 
tion  will  be  rectified.  MUner  v.  Milner^  1  Ves.  Sen.  107;  Ikawtn  v.  Mum^) 
2  Brown,  2sl  * 

3.  That  a  portion  charged  upon  land,  and  payable  at  a  future  day,  does  not 
vest  till  the  time  of  actual  payment  comes ;  see,  anUf  note  4  to  SUuApoU  v.  Ban- 
mora,  3  V.  89. 


PRINGLE  V.  HODGSON. 
[1798,  Feb.  27.] 

Settlement  after  marriage  of  stock  standing  in  the  name  of  the  wife,  the  hus- 
band being  insolvent,  and  soon  after  a  bankrupt,  set  aside  upon  the  bill  of  the 
SBsignees  after  the  death  of  the  husband ;  the  stock  did  not  survive ;  but  was 
decreed  to  the  assignees,  subject  to  a  provision  for  the  widow,  (a) 

Assignees  of  a  bankrupt  recovered  in  an  action  against  the  Bank,  stock  standing 
in  the  name  of  the  wife,  [p.  620.] 

Elizabeth  Bell,  being  entitled  to  the  sum  of  8501,  4  per  cent 
Consolidated  Bank  Annuities  standing  in  her  name,  in  July  1796, 

(1)  See  Mr.  Cox'b  note  to  The  Duke  of  Chandosv.  Talhoi,  2  P.  Wms.  612 ;  and 
Pearce  v.  Loman,  anU,  135. 

(a)  Assignees  take  the  property  subject  to  all  the  equities,  which  affect  the 
bankrupt:  and  so,  would  be  bound  to  niiake  a  settlement  upon  the  wife  out  of  ber 
ehoses  m  action  and  equitable  interests  assigned  to  them,  as  the  husband  would  be 
bound  to  make  one.  See  2  Stoiy,  £q.  Jur.  §  1411,  and  cases  cited ;  Mwadjari  r. 
.  Murray,  1  Paige,  620;  Smiih  v.  Kam,  2  Paise,  303;  Van  Emu  v.  Van  Deia^ 
4  Paige,  64.    See,  ante,  note  (d)  to  B<dl  v.  Mfnigomery,  2  V.  607. 
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married  William  Hodgson.  No  settlement  was  made:  nor  was 
any  agreement  for  a  settlement  entered  into.  In  August  1796, 
William  Hodgson  being  insolvent  and  very  much  distressed,  and 
being  actually  arrested,  prevailed  on  bis  wife  to  join  him  in  selling 
out  400/.  part  of  the  said  850/.  Bank  Annuities :  and  the  money 
produced  b^  the  sale  was  applied  in  discharging  the  debt,  for  which 
Hodgson  was  arrested,  and  other  debts  due  by  him.  In  the  same 
month  Hodgson  and  his  wife  joined  in  a  transfer  of  the  remaining 
sum  of  450/.  Bank  Annuities,  then  standing  in  the  maiden  name  of 
Elizabeth  Hodgson,  into  the  joint  names  of  John  Nanson  and 
Samuel  Rochat;  and  by  indentures  of  settlement  executed  upon 
that  occasion,  dated  the  6th  of  August,  1796,  it  was  declared,  that 
the  said  450/.  4  per  cent.  Consolidated  Bank  Annuities  had  been 
transferred  into  the  names  of  John  Nanson  and  Samuel  Rochat 
upon  trust  to  pay  the  interest  and  dividends  thereof,  as  the  same 
should  become  due  and  payable  and  be  received  during  the  life  of  said 
William  Hodgson,  unto  such  person  or  persons  and  for  such  purposes 
only  as  Elizabeth  Hodgson  should  or  might  by  any  writing  or  writings 
under  her  hand  from  time  to  time  notwithstanding  her  coverture 
appoint ;  and  for  want  of  and  until  appointment,  into  her  proper 
hands  for  her  sole  and  separate  use  exclusive  of  her  husband,  who 
was  not  to  intermeddle  therewith  ;  nor  were  the  same  or  any  parts 
thereof  to  be  subject  to  his  control,  debts,  contracts  or  engagements ; 
with  the  usual  clause,  that  the  receipt  of  her,  or  the  persons,  she 
should  appoint  to  receive  the  same,  should  be  a  sufficient  discharge ; 
and  after  the  decease  of  William  Hodgson,  leaving  his  wife  surviv- 
ing, upon  trust  to  transfer  the  said  450/.  Bank  Annuities 
to  Elizabeth  Hodgson,  her  executors,  *  administrators  and  [*618] 
assigns.  By  this  settlement  also  a  legacy  of  400/.  the 
property  of  William  Hodgson,  was  assigned  upon  similar  trusts  for 
the  benefit  of  his  wife. 

William  Hodgson  was  before  and  at  the  time  of  executing  the 
said  indenture  in  distressed  and  insolvent  circumstances ;  and  upon 
the  10th  of  January,  1797,  a  conmiission  of  bankruptcy  issued 
against  him.  In  March  1797  the  bankrupt  died ;  having  appointed 
George  Pringle,  the  assignee  under  the  commission,  his  executor. 

The  bill  was  filed  under  the  assignee  to  have  the  settlement  set 
aside,  as  fraudulent  and  void  as  against  the  creditors  of  the  bankrupt. 
The  Defendant  Elizabeth  Hodgson  gave  up  the  legacy  ;  but  insisted, 
that  she  was  entitled  to  the  450/.  stock  absolutely,  or  in  all  events 
to  a  proper  provision  thereout.  By  her  answer  she  stated,  that  at 
the  time  of  her  marriage  she  was  ignorant,  that  William  Hodgson 
was  insolvent  or  distressed ;  and  that  the  transfer  of  the  450/.  stock 
took  place  without  any  solicitation  on  her  part :  but  she  admitted, 
she  knew  his  situation  at  the  time  of  executing  the  settlement. 

Attorney  General,  [Sir  John  Scott],  and  Mr.  Piggott,  for  the 
Plaintifi*.  It  is  contended,  that  the  stock,  not  being  reduced  into 
possession  by  the  husband,  survived  to  the  wife  ;  but  the  question 
turns  upon  this :  what  power  the  assignees  had  to  dispose  of  the 
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property ;  the  bankruptcy  happening  in  the  life  of  the  wife.  They 
may  dispose  of  it  subject  to  a  provision  for  the  wife.  The  settle- 
ment, being  after  marriage,  and  when  the  husbimd  was  in  the  jaws 
of  bankruptcy,  is  fraudulent  at  law.  The  husband  had  no  occasion 
to  come  into  thb  Court.  He  might  have  sold  this  property,  or  haye 
assigned  it  for  the  payment  of  a  particular  creditor  or  of  all  his 
creditors^  All  the  cases  upon  this  subject  were  reviewed  by  Lord 
Thurlow  in  Warral  v.  Marlarj  in  Mr.  Cox's  note  to  BosvU  v.  Bran- 
der,  I  P.  Wms.  459  (1). 

Mr.  Richards  and  Mr.  CooJce^  for  the  Defendant,  the  Widow. 
This  poor  woman  gave  up  4002.  of  this  stock  for  the  satisfaction  of 
her  husband's  creditors.  If  she  had  resisted  the  transfer, 
[*  619]  the  *  husband  or  bis  assignees  must  have  come  into  equity : 
then  there  must  have  been  a  settlement ;  and  450L  out  ot 
850/.  would  not  have  been  thought  unreasonable.  As  executor  the 
Plaintiff  is  not  entitled  ;  because  it  is  a  chose  in  action^  or  rather  m 
equity,  belonging  to  the  wife ;  which  necessarily  survives.  The 
husband  by  transferring  her  own  property  to  her  cannot  be  consid- 
ered as  reducing  it  into  possession.  As  assignee  the  Phintiff  is  in 
precisely  the  same  situation  as  the  husband  ;  and  therefore  cannot 
be  in  a  better  situation  than  his  executor.  Being  only  general  as- 
signee by  operation  of  law,  not  a  particular  assignee,  he  must  stand 
in  the  situation  of  the  husband,  subject  to  her  right  of  survivorship. 
The  law  can  only  transfer  the  wife's  right,  where  the  husband,  or 
the  person,  to  whom  it  is  transferred,  can  obtain  it  at  law,  or  get  pos- 
fiession  of  it  without  coming  to  this  Court :  but  wherever  the  party 
is  obliged  to  come  here,  there  is  an  equity  for  a  setdement  It  was 
impossible  for  the  husband  to  have  obtained  possession  without 
coming  here.  The  Bank  would  not  have  suffered  a  transfer  by  any 
person  but  the  wife.  They  have  done  by  their  own  agreement  what 
the  Court  would  have  compelled ;  and  therefore  it  is  valid. 

The  Attorney  General  in  reply  said,  this  was  not  like  the  cases, 
where,  the  fund  being  in  this  Court  or  in  the  hands  of  trustees,  the 
husband  is  obliged  to  resort  to  this  Court :  he  might  have  brought 
an  action  against  the  Bank. 

Mr.  Piggott  (Counsel  for  the  Bank)  said,  the  Bank  do  make  a 
difficulty :  but  if  the  husband  insists  upon  his  right,  they  hold  them- 
selves bound  (2). 

Lord  Chancellor  [Loughborough].  The  asssignee  at  law  has  a 
right  to  the  chose  in  action  of  the  wife ;  and  the  law  reduces  it  into 
possession  (3).     The  banlcrupt  laws  give  over  all,  that  the  husband 

(1]  As  to  a  particular  assignment  by  the  husband  for  valuable  consideiution,  see 
lAke  v.  Btrttfordy  anU,  506. 

(2)  ffUdman  v.  ffxldman,  post^  vol.  ix.  174. 

(3]  Sir  W.  Grant,  Master  of  the  Rolls,  in  a  veiy  able  jud^ent,  M^ord  v. 

^fordy  postj  vol.  ix.  87,  established  the  right  of  the  wife,  having  survived  her 
husband,  to  a  legacy  of  stock,  in  trust  for  her,  against  the  assignees  under  accun- 
mission  of  bankruptcy  against  him;  distinguishing  this  case  by  the  circomstance, 
that  at  the  time  or  the  marriage  the  stock  stood  in  the  wife's  name.  See  Mr. 
Christianas  observations  on  that  judgment,  1  Christ  Bank.  Law,  265. 
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had  or  could  dispose  of,  to  the  assignee.  The  Plaintiff  does  not 
dispute  her  claim  to  a  provision ;  but  what  was  the  necessity  for 
coming  into  equity  ?  A  deed  was  done  by  the  husband,  that  was 
fraudulent  and  void  as  against  the  creditors.  For  what  purpose  do 
they  come  here  ?  Only  to  get  rid  of  this  deed ;  which  I  must  of  course 
have  set  aside.  I  cannot  restore  her  to  the  4002.  which  she  gave 
her  husband,  and  which  he  spent.  This  part  of  her  property,  that 
remains,  is  vested  by  law  in  the  assignees;  and  the  question  of 
survivorship  is  quite  laid  aside  by  the  bankruptcy.  A  few 
years  ago  in  a  ease  *  of  this  kind  an  action  was  brought  [^620] 
against  the  Bank  for  stock,  that  stood  in  the  name  of  the 
married  woman ;  and  they  recovered.  The  Bank  permitted  a  de- 
fence to  be  made  ;  and  the  question  viras,  whether  the  Bank  holding 
the  Books  was  a  trustee  for  the  married  woman.  The  Court  of  Law 
said.  No.     The  Bank  very  rightly  throw  difficulties  in  the  way  of  it. 

I  rather  wish  in  these  cases  to  take  it  upon  the  offer  of  the  parties^ 
and  not  to  make  a  reference.  The  wife  does  not  fare  the  worse  for 
it.  The  creditors  generally  act  very  handsomely  with  respect  to  her ; 
and  it  saves  expense. 

The  Plaintiff  offering  to  give  her  half,  the  settlement  was  declared 
void ;  and  2252.  of  the  4502.  Bank  Annuities  was  directed  to  be 
transferred  to  the  Defendant  (1). 

1.  That  the  Bank  of  England,  though  they  make  diiiicultiea  as  to  allowing  a 
husband  to  transfer  his  wife's  stock,  standing  in  her  name ;  yet  feel  themselves 
bound  to  concede,  if  the  husband  insists  upon  his  right;  was  again  stated  in 
midman  v.  midman,  9  Ves.  17& 

2.  As  to  the  right  of  B.feme  eowrU  to  a  provision,  in  respect  of  her  equitable  in- 
terest in  property^taken  by  her  husband's  assignees ;  see,  anUf  the  note  to  Butdon, 
v.  MjtoHy «  V«  Gu7» 


BRAMLEY  v.  ALT. 
[Roixs.— 1796,  Feb.  16;  March  1.] 

At  an  anction  one  peison  only  bid  for  the  vendoc  to  75^  an  acre,  upon  a  private 
notice  to  the  auctioneer:  then  after  a  contest  with  real  bidders  the  estate  was 
bought  at  lOlL  178,  an  acre ;  and  the  purchaser  some  days  afterwards  paid  the 
duty :  he  was  decreed  to  perform  the  contract  with  costs,  (a) 

Where  all  the  bidders  at  an  auction  except  the  buyer  are  bidding  for  the  seller  with- 
out notice,  and  the  buyer  is  therebv  induced  to  give  more  than  the  value, 
neither  Courts  of  Law  nor  Equity  will  support  it,  [p.  624.] 

f  No  objection  to  a  sale  bv  auction,  that  persons  were  employed  by  the  vendor  to 
bid  for  him  without  public  notice,  [p.  627,  note.] 

The  bill  was  filed  to  compel  the  Defendant  to  complete  the  pur« 
chase  of  a  freehold  estate  in  Leicestershire ;  which  was  sold  by 

(1)  AnU^  Brown  v.  Clark^  Frtman  v.  ParsUyy  166,  421 ;  Burdon  v.  Dnm, 
ObwcU  v.  Proberi,  vol.  ii.  607, 680,  and  the  note,  609. 

(a)  According  to  the  eariy  decisions,  the  employment  of  pufTcrs  bv  an  owner  to 
bia  ror  him  at  an  auction,  was  a'  fraud  upon  the  real  bidders.  He  could  not 
enhance  the  price  by  a  person  privately  employed  by  him  for  that  purpose ; 
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auction  to  his  agent  Richard  Start,  as  the  best  bidder,  at  lOR  lit. 
an  acre. 

The  answer  stated,  that  Start  was  not  authorized  to  bid  so  high ; 
and  did  so  contrary  to  the  express  direction  of  the  Defendant.  The 
Defendant  coming  into  the  auction  room  at  the  sale,  and  before  Start 
had  bid  any  thing  near  the  price,  at  which  it  is  alleged,  he  purchased 
for  the  Defendant,  and  observing,  that  there  were  setters,  or  persons 
employed  by  the  Plaintiff  or  on  his  behalf  to  bid  against  Start,  who 
was  known  to  be  bidding  for  the  Defendant,  and  Start  having  then 
bid  as  much  or  more  than  the  said  close  or  meadow  was  worth,  or 
than  the  Defendant  would  have  given,  the  Defendant  openly  dis- 
charged and  forbid  Start  from  bidding  any  more,  he  having  then  bid 
eighty  guineas  an  acre  or  thereabouts ;  but  Start  being  at  that  time 
evidently  intoxicated  proceeded,  and  bid  several  times  afterwards. 
The  Defendant  has  been  credibly  informed  since  the  sale, 
[*  621]  and  verily  believes,  *  that  one  or  more  person  or  persons  at- 
tended by  the  Plaintiff's  desire,  and  were  employed  by 
him  as  his  bidders,  without  any  intention  of  buying  for  themselves, 
but  merely  with  a  view  to  raise  the  biddings  of  the  Defendant;  aiid 
that  such  person  or  persons  bid  against  Start  with  that  view.  The 
Defendant  refused  to  sign  the  memorandum  of  agreement  to  take 
the  purchase  :  but  Start  being  much  intoxicated  was  prevailed  upon 
to  sign  contrary  to  the  express  direction  of  the  Defendant.  The 
Defendant  admitted,  that  upon  the  Thursday  after  the  sale  the  Plain- 
tiff persuaded  him  to  go  to  the  office  of  his  agent,  and  to  pay  one 
half  of  the  auction  duty,  which  he  did,  not  intending  to  confirm  the 
sale,  but  confiding  in  assurances  of  the  Plaintiff,  that  he  would  not 
insist  upon  the  sale,  but  would  take  a  fair  and  equitable  price,  if  left 
to  his  generosity. 

but  if  he  were  unwilling  that  his  goods  should  be  sold  at  an  under  price,  lie 
might  order  them  to  be  set  up  at  his  own  price,  and  not  lower,  or  he  might  pre- 
viously declare,  as  a  condition  of  the  sale,  that  he  reserved  a  bid  for  himself. 
BexweU  v.  ChrMe,  Cowp.  395;  Howard  v.  Guffe,  6  T.  R.  642.  And  this  doc- 
trine seems  to  be  approved  in  2  Kent,  538,  539  (5th  ed.\  and  1  Story,  £q.  Jur. 
§  293.  It  has  been  adopted  also  in  later  English  aecisions ;  Crowder  v.  ,^uiHn^  2 
Car.  &  P.  208;  WhuUrv,  CoUier,  1  Mood.  &  Walk.  123;  FuUerv.  MrahoM,^ 
Brod.  &  &  116;  S.  C.  6  Moore,  316.  There  are  other  cases,  however,  which 
have  admitted  a  qualification  oi  tfau»  doctrine.  Among  these  is  that  of  the  text, 
and  Steele  v.  EUmakerj  11  S.  &  R.  86.  It  has  been  decided  in  several  American 
cases,  that  contracts,  by  which  one  party  stipulated  not  to  bid  against  another  at 
an  auction  sale,  or  an  agreement  by  one  to  bid  for  the  benefit  of  himself  and  the 
other  party,  were  contrair  to  public  policy  and  a  firaud  on  the  vendor.  Jone$  v. 
CaaweU,  3  Johns.  Cas. ;  tholin  v.  Ward,  6  Johns.  194 ;  WiUnur  v.  Hmo,  8  Johns. 
444 ;  Thompson  v.  Dames,  13  Johns.  112 ;  DudUy  v.  lAUle,  2  Ham.  505 ;  PioaU 
V.  Oliver,  1  McLean,  295 ;  Chdick  v.  f^ard,  5  Halsted.  Accordmg  to  other  deci- 
sions the  validity  of  such  agreements  is  made  to  turn  on  the  quo  ammo,  and  they 
may  be  valid  if  made  bona  fidt  for  the  sole  purpose  of  preventing  a  sacrifice  of 
the  property.  Wolfe  v.  LuysUr,  1  Hall,  146 ;  Jenkins  v.  Hogg,  2  Const  {&  C) 
821;  Smith  v.  Oreenlee,  2  Dev.  126;  Sm^iU  yr.  Jones,  1  Watts  &  Serg.  128; 
Phippes  V.  Stickney,  3  Mete.  384,  where  the  subject  is  discussed  with  clearness, 
and  the  authorities  are  carefuUy  examined.  But  an  association  of  bidders,  with  a 
design  to  stifle  competition,  is  a  fraud  upon  the  vendor.  Smithy.  Green/ee,2 
Dev.  126.  See  also  Morthead  v.  Hunt,  1  Badg.  &  Dev.  Eq.  35 ;  Moncritfy.  Golds- 
borough,  4  Harr.  &  M'Han.  281 ;  Trottghton  v.  Johnstone,  2  Hay  w.  328. 
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The  Plaintiff's  agent  proved,  tiist  when  thepremises  were  knocked 
down  to  Start,  the  deponent  asked  the  Defendant  to  let  him  make 
the  conveyance :  the  Defendant  said,  he  had  no  objection.  Being 
applied  to  for  the  duty  and  deposit,  he  said,  he  would  call  and  pay 
the  duty  on  Thursday :  which  he  did.  He  said,  he  would  pay  the 
deposit  in  a  fortnight ;  and  upon  a  subsequent  application  he  said, 
it  was  of  no  consequence ;  he  had  a  claim  upon  the  Plaintiff,  and 
would  settle  it  with  him. 

For  the  Defendant  one  witness  deposed,  that  the  Defendant  was 
present  at  the  latter  part  of  the  auction,  and  forbid  Start  from  ad- 
vancing upon  the  price  then  bid  ;  which  was  about  ninety  guineas 
an  acre  ;  and  declared  aloud  several  times,  that  be  would, not  have 
the  land,  if  Start  bid  any  more :  Start  bid  several  times  afterwards ; 
and  upon  every  such  bidding  the  Defendant  declared,  he  would  not 
have  it ;  and  he  refused  to  sign  the  agreement. 

Thorpe  deposed,  that  he  was  requested  by  the  Plaintiff  to  bid  on 
his  behalf  to  the  amount  of  seventy  guineas  or  75/.  to  prevent  its 
being  sold  under  that  price  ;  and  did  accordingly  bid  on  behalf  of 
the  Plaintiff  to  between  sixty  and  seventy  guineas. 

Mills  deposed,  that  he  and  Whale  were  real  bidders. 

The  auctioneer  deposed,  that  after  ninety-four  guineas  were  bid 
the  Defendant  had  some  conversation  with  Start  relative  to  not  bid- 
ding any  more ;  and  said,  he  thought,  he  had  bid  enough ; 
but  *  the  deponent  did  not  understand  it  to  be  an  absolute  [*  622] 
discharge.  Start  bid  twice  afterwards.  '  Whale  and  Mills 
were  real  bidders ;  and  one  of  them  bid  ninety-six  guineas.  Pre- 
viously to  the  auction  the  deponent  received  a  notice  in  writing  from 
the  Plaintiff  that  Thorpe  was  employed  to  bid  on  his  behalf  to  pre- 
vent its  being  sold  under  a  fixed  price ;  which  the  deponent  thinks 
was  75/.  an  acre. 

There  was  evidence,  that  Start  was  intoxicated,  but  not  so  as  not 
to  know  what  he  was  about. 

Upon  the  1 1th  of  May,  1797,  the  Master  of  the  Rolls  directed  an 
issue  to  try,  whether  the  Defendant  did  by  Start,  his  agent,  contract 
or  agree  for  the  purchase  of  the  premises  at  the  price  in  the  agree- 
ment in  the  pleadings  mentioned :  with  liberty  to  indorse  any  thing 
special  upon  the  Postea. 

It  was  tried  before  Baron  Hotham  at  the  last  Assizes  for  Leicester. 
The  jury  found,  that  the  Defendant  did  contract  for  the  purchase  at 
lOlZ.  175.  an  acre ;  and  they  indorsed,  that  Thorpe  was  employed 
by  the  seller  to  attend  at  the  sale  for  the  purpose  of  advancing  the 
value  of  the  estate,  of  which  there  was  no  notice  given  to  the  bid- 
ders ;  that  he  did  bid  for  it,  whilst  the  biddings  were  under  seventy- 
five  guineas ;  and  that  there  were  no  other  puffers  at  the  sale. 

The  cause  came  on  upon  the  equity  reserved  (1). 

(1)  This  case  was  argued  by  Mr.  Graham,  Mr.  King,  and  Mr.  Vaughan  for  the 
Plaintiff;  and  Mr.  Lloyd  and  Mr.  AUcock,  for  the  Defendant  The  sfeneral  point, 
of  great  importance  to  the  public,  whether  a  vendor  by  auction,  having  employed 
persons  to  bid  on  his  behalf,  can  hold  the  purchaser  to  his  contract,  luiving  been 
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Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].    When 
this  cause  came  on,  it  was  insisted,  that  under  the  circumstances 
the  Court  would  not  enforce  performance  of  the  agreement ;  and 
that  upon  the  allegation,  of  which  the  Defendant  gave  some  proof, 
that  persons  were  employed,  by  whose  means  the  biddings  were 
raised,  this  was  such  a  bargain  as  neither  a  Court  of  Law  nor  of 
equity  would  enforce  ;  upon  which  I  directed  the  issue.    Upon  the 
Equity  reserved  it  was  contended,  that  under  these  circumstances 
the  agreement  is  either  void  at  law  on  account  of  the 
[•623]      person  employed  to  bid  up  to  *  seventy-five  guineas  for 
the  vendor,  or  at  least  that  a  Court  of  Equity  would  not 
enforce  it.     There  being  some  doubt  in  my  mind  as  to  the  defence, 
because  the  Defendant  had  examined  several  witnesses  in  equity, 
and  it  does  not  appear,  any  were  examined  at  the  trial,  I  have  ob- 
tained the  Judge's  report,  from  which  it  appears  by  the  evidence  of 
Boot,  the  auctioneer,  that  Start  bidding  for  the  Defendant,  and 
Whale  and  Mills  both  bidding  for  Mills,  after  they  got  to  seventy- 
five  guineas  an  acre,  went  to  ninety-seven  guineas ;  that  Boot  had 
no  discharge  from  the  Defendant  from  taking  the  bidding ;  that  the 
Defendant  when  he  saw  him  again  in  June  said,  he  had  made  a  sore 
bargain  in  selling  him  that  estate ;  that  Thorpe  bid,  while  it  was 
under  seventy-five  guineas ;  that  notice  was  given  to  Boot  before  the 
sale,  that  Thorpe  would  bid  for  the  Plaintiff;  that  Boot  thought  it  a 
fair  sale ;  and  that  the  Defendant  did  not  discharge  Start ;  but  said, 
he  thought  he  had  bid  enough.     Mill's  evidence  as  to  what  passed 
at  the  sale  is  to  the  same  effect :  he  said,  he  was  a  real  bidder ;  and 
that  the  Defendant  had  a  meadow  adjoining  these  premises,  to  which 
he  had  no  convenient  road  but  by  purchasing  this.     The  evidence 
of  Craddock  the  Plaintiff's  agent,  is  to  the  same  effect  as  his  depo- 
sition ;  and  he  says,  he  heard  the  Defendant  say  to  Start  ^<  bold 
your  tongue :  there  is  enough  bid :  who  is  to  find  the  money  ?"  but 
after  that  Start  bid  twice. 

No  witnesses  were  called  for  the  Defendant. 

The  Judge  declined  giving  any  opinion  as  to  the  law  of  the  case. 
It  is  contended,  as  a  point  established  by  Howard  v.  Casthy  6  Term. 
Rep.  B.  R.  642,  that  neither  Courts  of  Law  nor  of  Equity  will  sup- 
port this  sale.  I  have  looked  into  that  case ;  which  was  relied  upon 
at  the  trial,  and  is  the  only  defence  set  up  against  the  performance 
of  this  agreement.  Upon  that  case  there  is  no  doubt,  that  no  man 
«hall  be  compelled  to  abide  by  such  a  bargain :  no  person  being 
present  but  the  buyer  and  the  persons  bidding  on  behalf  of  the 
seller  ;  and  in  consequence  of  his  zeal  he  was  induced  to  bid ;  think- 
ing, he  was  bidding  against  real  purchasers.     The  Judges  were  of 

more  directly  in  question,  and  having  received  a  very  f\ill  and  able  discussion  in  & 
late  case,  in  which,  though  it  ended  by  compromise,  the'opinion  of  the  Lord  Chan- 
cellor was  strongly  marked  by  the  observations,  that  fell  from  his  Lordship,  and 
by  their  effect  upon  the  terms  of  the  compromise ;  a  note  of  what  passed  on  that 
occasion  with  respect  to  that  point  is  inserted  at  the  end  of  this  case ;  and  the 
general  reasoning  in  both  the  arguments  is  there  stated. 
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opinion,  that  it  was  a  mere  fraud  upon  him  as  a  purchaser ;  that  a 
a  man  going  to  an  auction  has  a  right  to  expect,  that  he  is  bidding 
against  real  purchasers.  He  may  be  induced  upon  that  supposition, 
which  he  has  a  right  to  make,  to  give  as  much  as  any  man  will  for 
himself;  and  if  he  is  induced  to  bid  by  that  method,  he  has  been  the 
dope  of  a  fraud.  I  perfectly  subscribe  to  that :  but  is  this 
a  case  of  that  complexion ;  and  am  I  to  *  understand,  that  [*  624] 
if  at  any  sale  any  one  person  bids  for  the  seller  without 
having  declared  it,  though  he  ceased  to  bid,  and  the  purchaser  pur- 
sued his  bidding  against  bona  fide  bidders,  he  shall  from  the  mere 
circumstance  of  that  one  person  bidding  for  the  seller  avail  himself 
of  that  to  put  an  end  to  his  contract  ?  I  can  collect  no  such  thing ; 
and  should  be  sorry,  that  was  to  prevail.  On  the  contrary  I  see  it 
expressly  stated,  that  no  other  persons  wefe  present  but  those,  who 
bid  on  the  part  of  the  seller.  I  am  told,  the  Lord  Chancellor  in  a 
late  case  (1)  intimated,  that  he  could  not  consider  himself  bound  to 
hold,  that  the  purchaser  could  refuse  to  abide  by  the  contract,  be- 
cause there  were  persons,  who  bid  for  the  seller.  I  do  not  know, 
whether  his  Lordship  gave  any  opinion.  I  have  no  doubt,  that  if 
there  were  none  but  puffers,  and  a  person  was  induced  by  that 
method  to  give  more  than  the  value,  neither  Courts  of  Law  nor  of 
Equity  would  support  it.  I  was  amazed  to  find,  no  witnesses  were 
examined  for  the  Defendant :  but  it  now  appears,  that  the  reason, 
which  induced  his  Counsel  very  properly  not  to  call  any,  thinking  it 
would  be  vain,  was,  that  several  days  s^fterwards  he  confirmed  the 
sale  by  paying  part  of  the  auction  duty  (2)  ;  which  he  states  by  his 
answer  he>  was  rather  inveigled  into.  The  fact  is,  that  at  the  sale 
one  person  was  authorized  to  bid  for  the  seller  as  far  as  seventy-five 
guineas;  and  did  so.  It  is  said,  that  ought  to  have  been  pro- 
claimed. No  doubt,  a  man  may  buy  in  an  estate ;  for  the  Stat- 
utes (3)  authorize  the  auctioneer  not  to  pay  the  duty,  if  it  is  bought 
in ;  but  it  is  said,  that  ought  to  be  an  open  declared  thing.  Where 
is  the  difference  between  that  and  setting  it  up  at  seventy-five  guin- 
eas ?  The  Judge's  report  shows,  this  fictitious  bidder  did  not  induce 
him  to  go  on ;  for  afterwards  began  the  contest  between  him  and 
Mills ;  who  swears,  he  was  a  real^ bidder.  Can  I  say,  the  Defendant 
was  induced  by  the  fraud  of  the  seller  to  bid  what  he  would  not 
have  given,  if  he  had  not  been  so  induced  ?  Therefore  without 
impugning  the  authority  of  that  case,  to  which,  as  stated,  I  perfectly 
subscribe,  I  am  clearly  of  opinion,  that  no  fraud  was  practised  upon 
the  Defendant ;  that  he  was  bidding  at  a  fair  sale ;  and  became  the 
purchaser ;  and  I  do  not  believe,  the  Judges  meant,  that  if  one 
person  was  bidding  for  the  seller,  that  shall  vitiate  the  bargain,  if 

(1)  See  the  note  at  the  end  of  this  case. 

(2)  This  was  declared  to  be  the  reason  by  ope  of  the  Counsel,  who  attended  the 
trial. 

(3)  17  Geo.  in.  c.  50,  s.  10 ;  19  Geo.  III.  c.  56,  s.  12,  and  S8  Geo.  III.  c.  37,  s. 
20. 
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under  all  the  circumstances  that  does  not  operate  as  a  fraud  upon 

the  buyer.  This  contract  therefore  ought  to  proceed. 
[*  625]  *  Then  as  to  the  terms,  this  is  one  of  the  most  litigious 
and  ill^ounded  defences,  that  ever  was  made.  The  de- 
fence, he  set  up  in  equity,  he  does  not  venture  to  prove  by  a  vka  voct 
examination.  His  counsel  very  properly  thought,  it  must  fiiil  of  ef- 
fect. Therefore  as  there  is  no  reason  to  impute  any  fraud  to  the 
seller,  I  am  of  opinion,  the  Defendant  is  not  only  bound  to  fulfil  the 
contract,  but  to  pay  the  costs,  not  only  of  this  cause,  but  of  the  issue 
at  law  (1).  

Where  an  auction  is  announced  as  intended  to  be  "without  reserve;^  but  in 
fact,  a  person  is  employed  on  behalf  of  the  vendor  to  keep  up  the  price;  as  the 
vendee  may  have  been  drawn  in  by  this  breach  of  faith,  Equity  will  not  sappoit 
the  sale.  Meadows  v.  Tanner,  5  Mad.  37.  But  where  the  particulars  of  sale 
contain  no  condition  against  it,  the  appointment  of  a  single  bidder  is  no  more 
than  a  reasonable  precaution  on  the  part  of  the  vendor  to  prevent  the  sacrifice  of 
his  property  at  an  inadequate  price.  Ord  v.  Aoe/,  5  Mad.  440 ;  Ihx  y.  Wri^ 
3  Mad.  IIS^  The  employment  of  several  bidders,  cannot,  however,  be  neceasai^ 
for  this  protective  purpose,  it  must  be  intended  merely  to  take  advantage  of  ficti- 
tious competition ;  and  a  court  of  Equity  will  not  compel  a  purchaser,  luider  mch 
circumstances,  to  complete  his  contract  Smith  v.  Clarke,  12  Yes.  483^ — [Hote5de5. 

f  1)  CanoUv  v.  Pamma,  in  Chancery  5th,  7th,  and  8th  of  August,  1797.  The 
bill  was  filedf  by  the  executors  of  the  late  Lord  Buckinghamshire  to  compel  the 
Defendant,  who  was  the  best  bidder  at  a  sale  by  auction  of  the  testator's  house  in 
Bond-street,  to  complete  his  purchase ;  and  to  restrain  him  from  proceeding  iii  an 
action,  he  had  brought  to  recover  the  deposit  The  answer  raised  several  objec- 
tions on  the  ffround,  that  the  premises  were  not  truly  described  (as  to  which  see 
Calverku  v.  Williams,  and  Cakraft  v.  Rofbwk,  aidt,  vol.  i,  210,  221.)  It  is  also 
stated,  tnat  persons  *  were  employed  to  bid,  and  did  bid  for  the  Plaintiff,  for  die 
purpose  of  fraudulently  advancing  the  price  above  its  fair  value ;  but  it  was  sot 
averred,  that  there  was  no  real  bidder.  The  cause  was  heard  on  bill  and  answer; 
and  a  specific  performance  was  decreed ;  the  last  objection  being*  very  little  no- 
ticed: but  upon  a  rehearing  at  the  petition  of  the  Defendant  it  was  made  a  prin- 
cipal topic  of  argument 

Soliciior  General,  Mr.  Man^vdd,  Mr.  .Alexander,  and  Mr.  Holford^  in  support  of 
the  Decree. 

In  support  of  this  objection  Howard  v.  CasUt,  lately  determined  by  the  Comtof 
King's  Bench,  will  be  cited :  a  case,  in  which  that  Court  did  think  proper  to  bold 
a  doctrine,  perhaps  in  a  certain  degree  new,  but  which  does  not  at  all  apply  to 
this  case.    There  was  no  real  bidder ;  and  probably  some  improper  conduct  was 
used ;  by  which  means  property  of  the  value  of  273/.  was  carried  up  to  357L  and 
the  purchaser  refused  to  have  any  concern  with  it    Whatever  may  be  said  of 
that  case  under  the  particular  circumstances,  it  is  in  no  degree  applicable  to  this. 
The  practice  is  notorious;  and  the  several  Acts  of  Parliament,  17th,  ISHh,  and 
28th  of  the  present  King  treat  it  as  perfectly  well  known ;  and  remit  the  doty, 
if  notice  is  given  to  the  auctioneer;  a  private  notice  merely  on  account  of  tbe 
duty ;  not  a  public  notice.    In  a  verv  kte  case  before  the  Court  of  Exchequer 
and  afterwards  upon  an  appeal  to  the  House  of  Lords,  Mr.  Christie  not  having  taikeD 
the  precaution  to  have  those  notices  properly  made,  was  obliged  to  pay  5  or  6GQ0L 
out  of  his  own  pocket  for  the  duty ;  the  sales  being  held  reaL     If  Hotvard  v. 
CaslU  can  have  any  effect,  it  can  be  only  under  the  same  circumstances ;  and 
where  the  purchaser  at  the  time  of  the  sale  declares,  he  will  not  be  bound  on  ac- 
count of  those  circumstances ;  not  after  all  the  transactions,  that  have  taken  place 
in  this  case ;  a  correspondence  between  the  parties ;  a  written  agreement  signed 
by  them;  a  treaty  for  sale  of  the  premises  by  the  Defendant  to  a  third  person. 

*  Mr.  Bufden  (Law  of  Vend.  Sl  Put.  83, 5tli  edit.)  myii,  that  in  fkct  one  person  only  was  emplofcd, 
and  bid,  for  the  vendorf . 
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Any  objection  must  be  considered  waived.  Till  the  answer  this  objection  was 
never  made.  The  answer  does  not  aver,  that  there  was  no  real  bidder.  The 
reasoning  of  Lord  Mansfield  in  BexwdL  v.  Cknaiit,  Cowp.  395,  was  made  the 
ground  of  the  last  decision  in  the  Court  of  Kin£;'s  Bench.  How  can  a  practice 
universally  known  to  be  used  at  evei^  auction  be  fraudulent  ?  How  can  it  be 
compered,  ss  it  is  in  BexweU  v.  Cknstit^  to  things  in  themselves  fraudulent,  or 
made  so  by  positive  law ;  as  gaming,  stock-jobbing,  and  swindling  ?  The  con- 
stant expression  of  advertisements,  £at  the  article  shall  be  sold  without  reserve, 
meaning  to  intimate,  that  it  shall  be  reallv  sold  to  the  best  bidder,  proves  the  prac- 
tice. Property  would  go  for  nothing  without  this  sort  of  management  It  is  the 
coounon  practice  for  bidders  to  agree  not  to  bid  against  each  other  for  particular 
lots.  Frequently  people  will  not  bid  from  respect  to  a  particular  bidder;  others, 
because  one  person  is  known  to  go  any  lengtn  to  carry  his  point  How  can  the 
vendor  be  upon  even  terms  whh  such  people  ?  If  he  is  not  allowed  a  bidder  for 
liimself,  he  is  at  the  mercy  of  those,  who  come  into  the  room. 

AUorneu  Oenerai,  Mr.  Orant,  and  Mr.  Strat/brdy  for  the  Defendant  That  this 
Oourt  will  not  entertain  a  bill,  where  an  action  coiild  not  be  maintained,  is  now 
done  away ;  (see  Cannel  v.  BuckU,  2  P.  Wms.  243,  and  Mr.  Fonblanque's  note. 
Treat  Eq.  voL  i.  139.)  On  the  contrary  the  jurisdiction  is  most  useful,  where  the 
circumstances  are  slight,  and  make  a  ground  in  conscience,  that  would  not  be 
available  at  law :  but  the  Court  will  not  entertain  a  bill,  where  an  action  would 
not  lie  on  account  of  a  fraud.  Therefore  if  it  can  be  rendered  strongly  probable, 
that  a  Court  of  Law  would  hold  the  sale  bad  u^n  this  objection,  it  ou^t  to  be 
tried  in  an  action,  before  the  decree  is  made.  In  TwirUfig  v.  Morrictj  2  Bivx  C. 
C.  326,  Lord  Kenyon  thought,  it  was  by  an  accident  that  the  Plaintiff  got  the  es- 
tate for  less  Uian  the  value :  but  though  there  was  no  fraud,  no  cireumvention, 
hardly  what  was  to  be  called  surprise,  a  specific  performance  was  refused ;  and  he 
was  left  to  an  action.  Lord  Kenyon  there  seems  to  have  had  considerable  doubt, 
whether  the  frequency  of  the  practice  would  not  be  an  answer  to  the  il- 
legality; but  that  *  cannot  be.  If  it  remains  in  doubt,  we  ou^ht  to  be  [*626] 
permitted  to  try  it  The  onlv  other  case  to  be  found  upon  it  is  Waiher 
v.  Gascoignef  13  Vin.  544,  which  goes  no  farther  than  that,  if  A.  employs  B.  to 
enhance  the  price  of  goods  at  an  auction  in  prejudice  of  third  persons,  no  action 
shall  arise  between  A.  and  B. ;  but  the  reason  is,  that  on  that  account  it  cannot 
be  made  the  ground  of  a  civil  contract 

In  Walker  v.  Mghtingak,  3  Bro.  P.  C.  263,  the  appeal  upon  the  case  in  Finer, 
Lord  Macclesfield  naving  made  no  allowance  to  the  Plaintiff,  who  made  a  claim 
for  having  acted  as  puffer,  he  appealed  to  the  Lords  Commissioners ;  who  dismiss- 
ed the  cross  bill  witn  costs ;  and  his  appeal  to  the  House  of  Lords  was  dismissed 
with  100/.  costs.  Nobody  was  imposed  upon  there ;  and  the  puffing  was  in  real- 
ity to  counteract  an  intended  fraud  on  the  other  side.  The  objection  therefore 
arose  entirely  from  the  nature  of  the  contract  Lord  Mansfield's  opinion  in  Bex- 
well  V.  Chridte  is,  that  employing  a  person  to  bid  for  the  vendor  without  informing 
those  in  the  room  would  entitle  the  buyer  to  say,  he  would  be  off  the  bargain ; 
though  that  case  is  between  other  persons.  Lord  Mansfield  reasons  upon  the  na- 
ture of  the  contract  between  BexweU  and  ChrMe^  and  upon  the  consequence  to  tlurd 
persons,  if  the  direction  had  been  followed.  Though  in  the  last  case  in  the  Court  of 
King's  Bench  the  circumstance,  that  there  was  no  other  bidder,  made  part  of  it; 
it  cannot  be  denied,  that  the  opinion  of  the  Court  was,  that  if  there  was  any  bid- 
ding for  the  owner  not  disclosed,  tlie  purchaser  might  be  released  from  his  con- 
tract The  judgment  of  Mr.  Justice  Ashhunt  is  upon  that  distinct,  clear,  short, 
proposition ;  and  Lord  Kenyon  approved  all,  that  Ixnrd  Mansfield  said  in  the  for- 
mer case.  Persons  bidding  for  the  vendor  attend  for  no  other  purpose  but  to  mis- 
lead the  judgment,  and  raise  the  price  upon  the  buyer  beyond  what  any  person  who 
>  really  wants  the  thing,  will  give.  If  there  is  any  fraud  in  ten  people  bidding  for 
tlie  vendor,  there  must  be  some  fraud  in  one  doing  so.  If  one  bidding  is  for  a 
real  bidder,  the  next  for  the  vendor,  and  then  I  bid,  it  is  absurd  to  say,  I  cannot 
be  off  the  bargain,  when,  if  the  first  bidding  was  also  for  the  vendor,^I  might 
The  question  is,  whether  an  imposition  is  attempted  to  be  practiced  upon  roe  in 
any  degree  by  the  vendor.  The  Plaintifis  not  having  replied,  we  have  no  oppor- 
tunity of  proving  the  fact,  as  it  really  was.  They  nught  have  amended  the  bill  to 
know,  when  the  Defendant  discovered  it    The  advertisements  to  sell  without  re- 
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serve  do  not  bear  upon  it;  neither  do  the  Acts  of  PariiunenL  If  under  ceitiio 
circumstances  this  practice  was  legal  before  those  Acts,  they  ought  to  be  tp- 
l^ed  to  such  purchases  onl^.  A  purchaser  judges  of  the  value  by  bis  owo 
judgment  and  the  information  of  others.  If  he  sees  ten  peisoDs,  to  be  sup- 
posed not  connected,  bidding  as  if  for  themselves,  the  fact  conveyed  to  his 
mind  is,  that  there  are  ten  persons,  who  think  the  property  of  that  value. 
Great  competition  is  evidence,  that  it  may  be  of  much  greater  value,  than  he 
thought  Suppose,  he  sees  several  surveyors  bidding  for  a  house:  that  will  iaflii- 
ence  his  judgment  An  auction  is  upon  a  different  principle  from  a  private  sale. 
In  the  former  the  vendor  renounces  the  right  of  fixing  the  price ;  and  agrees  to 
sell  at  such  price  as  a  competition  shall  nose  it  ta  The  value  is  out  of  the  quo- 
tion  on  both  sides.  The  priciples  are  applicable,  which  govern  a  contract  &militf 
to  the  Roman  Law:  namely,  addicHo  ad  diem ;  that  you  shall  have  this  at  socha 
price,  provided,  before  a  given  day  nobody  <^^  more.  Cicero  states  the  opinion 
of  Diogenes,  that  where  the  purohaser  does  ezereise  his  judgment,  there  can  be 
no  fraud  by  the  seller,  because  there  is  no  compulsion.  Cicero  reprobates  that 
doctrine  as  bad  not  only  in  morality  but  in  law.  Here  there  was  no  compulsion; 
but  how  are  men's  judgments  exereised  ?  Not  by  the  abstract  merit,  but  by  a 
great  many  extrinsic  circumstances.    In  buying  pictures,  which  have  no  intrinsic 

value,  a  man  is  drawn  in  by  seeing  others  bid. 
[*627]  *i2ep(y.  If  it  is  not  to  be  stated  as  a  strict  rule  of  law,  which  the  Stat- 
utes clearlv  show  it  is  not,  in  what  case  is  it  to  be  decided,  that  a  person 
bidding  for  the  vendor  avoids  the  sale  ?  BexieeU  v.  ChrMe  is  not  between  vendor 
and  vendee.  Hwoard  v.  Cosfte  is  fraud  throughout  Walker  v.  MghUngale  is  totally 
different  It  was  merely  mentioned  incidentally  as  one  reason  among  a  variety  of 
others  for  refusing  the  account  A  commission  of  3  per  cent  upon  the  inaBS|e- 
ment  of  sales  was  demanded.  The  Court  must  have  lield,  that  tnere  was  notbing 
in  evidence  warranting  them  to  go  into  that  part  of  the  case ;  and  it  was  laerelr 
to  evade  payment  of  the  notes  due  to  the  estate  of  Sir  Robert  Nightingale;  which 
were  the  principal  subject  of  the  suit  When  the  practice  is  notorious,  it  cannot 
be  said,  aUud  nmuUdum^  aliud  adtun.  The  notoriety  of  the  practice  supplies  the 
want  of  express  notice.  The  Acts  of  Parliament  plainly  recognize  the  practice  as 
not  stamped  with  any  sort  of  finud  The  fraud  intended  by  Siem  is  merely  with 
regard  to  the  revenue.  Tunning  v.  Morriee  considerably  lessens  the  authcurity  of 
the  case  in  Vlner;  and  all  those  cases  referred  to  by  Viner  are  from  the  index 
supposed  to  be  by  Lord  Harcourt 

Lord  Chancellor  [Louohbokouoh.]  It  was  by  Lord  Haicourl's  Secie^ 
(see  anUf  vol.  ii.  15() :  jxtetj  x.  307.) 

R^y,  The  Defenaant  does  not  aver,  that  he  did  not  know,  that  it  was  the 
practice.  There  is  no  averment  in  the  bill ;  as  there  was  no  apprehension  of  such 
a  defence.  There  are  many  instances  of  trustees  buying  in  an  estate,  because 
they  could  not  get  the  price. 

The  Lord  Chancellor  during  the  argument  made  the  following  observatioDs: 

This  point  comes  now  before  me  very  much  by  surprise.  I  should  not  have 
thought,  the  case  decided  by  Lord  Mansfield  bore  much  upon  it  The  last  case 
carries  a  great  degree  of  authority  with  it :  but  I  fancy,  it  turned  upon  the  ci^ 
cumstance,  that  there  was  no  real  bidder ;  and  the  person  refused  instantly.  U 
was  one  of  those  trap  auctions,  that  are  so  frequent  in  this  ci^.  The  reasoning 
goes  large  certainly ;  and  does  not  at  all  convince  me.    I  shodd  wish  it  to  under- 

§o  a  reconsideration ;  for  if  it  is  law,  it  will  reduce  every  thing  to  a  Dutch  auction, 
y  bidding  downwards.  I  feel  vast  difficulty  to  compass  the  reasoning,  that  a  per- 
son does  not  follow  his  own  judgment,  because  other  persons  bid ;  that  the  judg- 
ment of  one  person  is  deluded  and  influenced  by  the  bidding  of  othere.  It  may 
weigh,  if  A.  a  skilful  man,  B.  a  cautious  man,  and  C.  a  wealthy  man,  are  in  com- 
petition: but  where  it  is  publicly  known,  that  persons  are  employed  to  bid,  it 
would  be  very  foolish  in  any  one  to  let  himself  be  so  influenced. 

The  acts  of  Parliament  go  upon  its  being  a  usual  thing  and  a  fair  thing  for  the 
owner  to  bid.  The  pressure,  when  tlie  tax  was  imposed,  was  by  embarrassing 
people,  who  chose  to  dispose  of  their  goods  by  auction,  if  they  chose  to  be  the 
purchasera,  by  the  tax  falling  upon  them,  I  think,  it  would  have  occurred  either 
to  Lord  Thurlow  or  to  me,  when  the  exception  in  favor  of  the  owner  was  proposed, 
that  the  case  could  not  exist;  as  the  owner  could  not  be  a  bidder ;  or  that  for  his 
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attempting  to  do  what  he  could  not  by  law  it  would  be  justy  that  he  should  fwy  the 
duty.  It  was  very  wrong  to  the  public  to  let  that  clause  stand,  if  at  the  time  it 
was  understood,  that  the  owner  bidding  was  doing  an  illegal  thing.  The  Acts  do 
not  require  an  open  notice,  but  only  a  private  notice  to  the  auctioneer,  and  an  oath 
to  prevent  the  setting  up  a  bidding  for  the  owner,  that  the  bidder  might  evade  pay- 
ing the  duty. 

Have  you  found  any  thing  in  the  text  of  the  Civil  Law,  which  at  all  supports 
Huber,  a  very  respectable  writer,  the  more  so  firom  having  been  adopted  by  liord 
Mansfield  ?  He  takes  it  as  a  principle  of  high  morality.  We  learn  from  Uie  po- 
sition taken  by  Lord  Mansfield,  that  it  was  a  question  of  high  morality  in  the  Sto- 
ical school ;  and  it  was  not  adopted  by  one  set  of  Stoics  \  and  Tulljr  in  the  Offices 
^y^.  i^  S^^^  beyond  the  law  atnd  custom.  If  yon  go  upon  the  stnct  morality,  all 
bidding  up  is  treated  by  him  as  against  morality.  He  reckons  it  a  firaud  accord- 
ing to  that  part  of  the  Stoic  school,  he  adopted,  to  offer  less,  than  you  think  the 
worth  of  the  thing.  He  then  cfives  the  instance  of  the  Roman  Scevola ;  who, 
admitting  it  to  be  worth  more  than  he  had  bought  it  for,  paid  the  difierence ;  and 
he  considers  it  very  properly  an  act  of  munificence  and  high  morality. 

*Find  upon  these  general  principles  an  apology  for  the  Court  of  [*GS8] 
Chancery  selling  estates.  What  should  I  say  to  trustees  for  infants,  who 
put  up  the  property,  they  had  estimated  and  valued,  and  did  not  take  care,  that  it 
should  not  go  under  that  value  ?  It  is  their  duty  to  have  it  valued,  and  to  take 
care,  that  it  shall  not  go  for  less ;  and  it  is  very  difficult  for  them  to  sell  by  private 
contract  The  consequence  would  be,  every  sale  of  an  estate  roust  be  by  decree. 
Then  from  the  Master's  office  they  come  boldly  here ;  saying,  they  have  bought  it 
in,  and  desiring  to  have  it  put  up  again. 

I  have  seen  public  advertisements  of  lots  put  up  a^rain  as  lots  bought  in  for  the 
owner.  If  it  is  considered  as  a  contract  with  all  the  world,  he  cannot  counter- 
mand the  sale  and  sell  by  private  contract  Thev  meet  upon  these  terms :  the 
seller  has  fixed  the  value  in  his  own  mind ;  but  hopes  to  get  more :  the  buyer 
has  done  the  same ;  but  hopes  to  get  it  for  less.  They  stand  entirely  equaL  If 
it  is  unfair  for  the  seller  to  get  more,  it  is  equally  unfair  for  the  buyer  to  ^t  it  for 
less.  It  is  not  doubted  at  anv  sale,  except  where  there  is  an  express  stipulation 
to  sell  without  reserve,  that  there  is  someoody  for  the  seller.  The  buyer  goes  to 
the  sale  with  this  knowledge,  that  he  shall  not  get  the  article  under  a  price,  the 
seller  thinks  to  be  a  reasonable  price.  There  are  several  articles  sold  almost  al- 
ways by  auction,  that  could  not  possibly  be  sold  so,  if  the  vendor  was  not  allowed 
somebody  to  look  after  his  interest  There  are  not  above  three  or  four  purchasers 
of  scarce  and  valuable  books :  they  would  divide  them,  if  the  person  selling  has 
not  some  means  of  guarding  against  that 

I  should  be  extremely  giwA  to  find  any  case,  that  would  draw  into  consideration 
what  might  be  all  the  consequences  of  applying  that  philosophical  doctrine,  as  I 
call  it,  to  sales  by  auction.  It  goes  no  farther  m  point  of  authority  than  when  the 
purchaser  declares  off  immediately. 

The  Lord  Chancellor  by  his  observations  on  the  other  points  in  the  cause  ap- 
peared eoually  clear  in  favor  of  his  former  opinion. 

Upon  the  8th  of  August,  jv^t  as  his  Lordship  was  proceeding  to  give  judgment, 
the  parties  came  to  the  following  terms :  the  Plaintifis  to  take  the  deposit,  which 
had  been  paid  Into  Court,  and  to  receive  from  the  Defendant  the  farther  sum  of 
1300/.:  the  bill  to  be  dismissed  without  costs ;  and  the  contract  to  be  delivered  up 
to  be  cancelled  (•). — [Veset. 

•  Port,  B0wU§ ▼.  JUmidt  toU  ▼•  S08;  vL  338:  z.SMI.  Smiik  r.  Clmrk^,  xii.  477.  Maadsma ▼•  Tiamm, 
5BIadd.34. 
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MORLEY  i;.  BIRD. 

[Rolls.— 1798,  March  1,  5.] 

NoTwiTHSTANDiifo  tho  leaning  of  late  to  a  tenancy  in  common^  an  intereat  given 
to  two  or  more  either  by  way  of  legacy  or  otherwise  is  joint,  unless  tiiere  are 
words  of  severance,  as  **  equally,  among,"  &c.,  or  an  mference  of  that  sort 
arises  in  equity  from  the  natore  of  the  transaction ;  as  in  poitnerafaips,  a  joint 
mortgage,  &c.  {a) 

Specific  legacy  of  stock  decreed  according  to  the  value  at  the  time  it  ought  to 
have  been  transferred,  (b)  [p.  629.] 

William  Collins  by  his  will  gave  to  his  daughter  Elizabeth  all 
his  freehold  houses  and  land  at  Newbury  and  Bath  and  Weston 
with  all  his  money  in  the  stocks,  mortgages,  debts,  &c.  goods, 
chattels,  ^<  and  every  thing  I  die  possessed  of  I  give  this  all  to  her 
only  use  and  pleasure  for  ever  on  condition  that  she  do  pay  to  the 
four  daughters  of  my  brother  John  Collins  four  hundred  pounds  out 
of  seven  now  lying  in  the  3  per  cent.  Consolidated." 

Three  of  the  four  daughters  of  John  Collins  died  in  the  Hfe  of  the 
testator.  The  surviving  daughter  Martha  in  1790  married 
[*629]  *  Thomas  Morley.  The  testator  died  on  the  1st  of  June, 
1793.  The  bill  was  filed  in  June,  1797,  by  Morley  and 
his  wife  against  William  Bird  and  Elizabeth  his  wife,  the  testator's 
daughter,  claiming  the  whole  legacy  given  to  the  four  daughters  of 
John  Collins. 

The  Defendants  by  their  answer  stated,  that  the  Defendant 
Elizabeth  having  been  advised,  that  the  Plaintiff  Martha  was  only 
entitled  to  100/.  of  the  said  700Z.  3  per  cent,  annuities,  the  Defend- 
ant Elizabeth  from  time  to  time  caused  to  be  transferred  600iL 

(a)  Joint  tenancy  in  chattels  is  verv  much  restricted.  It  does  not  apply  to 
stocK  used  in  any  joint  undertaking,  either  in  trade  or  agriculture :  ibr,  according 
to  Mr.  Chancellor  Kent,  the  forbidding  doctrine  of  survivorship  would  teiM 
to  damp  the  spirit  and  enterprise  requisite  to  conduct  the  business  with  success. 
S  Kent,  Com.  350,  (5th  ed.)  Subject  to  these  exceptions,  a  giil,  or  grant  of  a 
chattel  interest,  to  two  or  more  persons,  creates  a  joint  tenancy ;  and  a  joint  ten- 
ant, it  is  said,  may  lawfully  dispose  of  the  whole  property.  barUm  v.  fFUHams^ 
5  B.  &  Aid.  395.  See  WU9(m  v.  Beedy  3  Johns.  175;  ffaddeU  v.  Cook,  2  HiU, 
47 ;  GuUUt  v.  DoMot,  4  Martin,  203 ;  Martin  v.  SmUhj  5  Binn.  la  At  one  time 
the  Courts  are  said  to  have  leaned  against  any  construction  tending  to  support  a 
joint  tenancy  in  legacies  of  chattels ;  and  testators  were  presumed  to  have  mtend- 
ed  to  confer  legacies  in  the  most  advantageous  manner.  But  it  has  been  since 
established  that,  where  a  legacy  is  given  to  two  or  more  persons,  they  will  take  & 
joint  tenancy,  unless  the  wiU  contains  words  to  show  that  the  testator  intended  a 
severance  of  the  interest,  and  to  take  away  the  right  of  survivorship.  2  Kent, 
Com.  351. 

(b)  When  a  legacy  is  given  out  of  a  particular  stock,  of  which  the  testator  was 
possessed  at  the  date  of  the  Will,  without  any  thing  expressive  of  the  testator's 
intention,  as  where  the  bequest  is  of  "  £1000  out  of  (tmf  reserved  bank  annuities 
three  per  cents. "  the  legacy  will  not  be  specific ;  but  m  the  nature  of  a  specific 
legacy.  2  Williams,  Exec.  844.  Where  a  clear  intention  appears,  as  m  the 
present  case,  upon  other  parts  of  the  fVUl,  that  the  testator  intended  to  bequeath 
BO  much  of  the  identical  stock  on  annuities  which  he  had»  the  legacy  will  be  con- 
sidered specific.    Ibid.  } 

VOL.  III.  39* 
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of  such  annuities;  leaving  1007.  to  answer  the  Plaintiff's  legacy » 
and  which  the  Defendant  offered  to  transfer  and  to  permit  the  Plain- 
tiffs to  receive  the  dividends  accrued  subsequent  to  the  testator's 
death. 

March  IsL  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  The  only  point  is,  whether  this  legacy  is  to  be  considered  as 
a  joint  legacy,  given  to  the  four  daughters  of  Collins  as  joint-tenants, 
or  whether  they  were  to  take  100/.  each  as  tenants  in  common. 
The  first  question  is,  whether  the  form,  in  which  this  legacy  is  given, 
makes  any  difference,  from  what  would  be  the  case,  if  it  was  a  direct 
legacy  to  be  paid  by  the  executor.  That  was  contended  to  take  it 
out  of  the  common  case ;  supposing  a  joint  legacy  can  take  place ; 
that  not  being  a  legacy  to  be  paid  by  the  executor,  but  payable  upon 
a  condition,  if  it  is  not  to  be  done  according  to  the  terms,  it  is  void ; 
and  if  so,  three  being  dead,  and  the  condition  therefore  having 
become  impossible,  it  proves  totally  void ;  and  would  absolve  the 
devisee  from  the  payment  of  any  sum.  It  is  impossible  to  make  the 
least  distinction  between  a  legacy  to  one  person  upon  condition,  to 
pay  to  four  persons  400/.  and  a  legacy  of  400/.  to  be  paid  to  them  by 
the  executor. 

The  next  question  is,  whether  according  to  the  rules  of  this  Court 
a  legacy  of  a  gross  sum  given  to  two  or  more  without  any  words  of 
severance  or  distribution  is  a  gift  in  joint-tenancy  to  the  persons 
intended  to  be  benefited.  That  came  before  me  in  Campbell  v. 
Campbell,  4  Bro.  C.  C.  15:  where  the  first  question  was,  whether 
there  were  suflicient  words  of  severance  to  make  a  legacy  a  tenancy 
in  conunon ;  supposing,  there  could  in  point  of  the  rules  of  con- 
struction be  any  such  thing  as  a  joint  legacy :  and  I  was  pressed 
with  Perkins  v.  Baynton^  1  Bro.  C.  C.  118 ;  in  which,  it  was  said, 
Lord  Thurlow  had  expressed  a  doubt,  whether  a  legacy  is  a  subject, 
upon  which  a  joint-tenancy  can  attach.  I  remember  taking  much 
time,  and  fully  inquiring,  whether  there  was  any  foundation  for  that 
doubt ;  and  the  result  of  that  inquiry  led  me  to  think,  the  report  of 
Perkins  v.  Baynton  must  have  been  mistaken ;  and  I  took  notice, 
that  it  was  not  the  point  before  Lord  Thurlow ;  for  the  question 
there  was  merely,  whether  there  was  a  severance,  or  not.  As  the 
opinions  of  great  Judges  given  upon  points  not  before  them  have 
certainly  not  so  much  weight,  as  when  the  points  are  before  them,  I 
should  on  that  account  have  paid  the  less  regard  to  it :  but  if  I  was 
satisfied,  that  Lord  Thurlow  really  doubted  the  point,  even  though 
it  was  not  before  him,  I  should  have  much  questioned  my  own 
opinion :  but  I  rested  my  opinion  in  Campbell  v.  Campbell  upon 
Cray  v.  Willis^  2  P.  Wms.  529,  which  I  still  conceive  a  direct 
authority  by  a  very  great  Judge,  Sir  Joseph  Jekyll,  upon  all  ques- 
tions of  this  nature.  He  seems  to  consider,  that  both  residuary  and 
pecuniary  legatees  must  be  taken  to  be  joint-tenants,  unless  there 
are  words  of  severance,  showing  an  intention  to  make  a  tenancy  in 
common;  and  I  cannot  suppose.  Lord  Thurlow  threw  out  that 
doubt :  but  I  am  relieved  from  difficulty  by  subsequent  cases  before 
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Loid  Thurlow,  in  which  he  makes  no  such  doubt.  In  JoUiffe  v. 
East,  3  Bro.  C.  C.  25,  he  throws  out  no  such  doubt :  on  the  con- 
trary he  expressly  gives  his  opinion  there,  that  it  is  a  joint-tenancy 
or  a  tenancy  in  common  according  as  there  are  words  of  sevemnce 
or  not.  The  pains,  he  there  takes,  would  have  been  thrown  avFay, 
if  he  had  any  such  doubt.  He  had  the  question  before  him,  whether 
the  legacy  of  10,000/.  was  a  joint-tenancy  or  a  tenancy  in  common; 
and  there  is  not  the  least  hint  of  his  having  doubted,  whether  the 
subject  was  capable  of  a  joint-tenancy ;  and  therefore,  I  believe,  he 
never  entertained  such  a  doubt. 

Then  the  question  is,  whether,  if  the  manner,  in  which  this  legacy 
is  given,  makes  no  difference,  which  it  is  impossible  to  suppose,  this 
legacy  without  any  words,  which  can  in  any  degree  be  construed  a 
severance,  is  not  a  joint  interest ;  and  the  consequence  is,  that  it  is  a 
gift  to  all  or  to  the  survivor,  as  at  law ;  and  the  deaths  of  the  thiee 
will  not  vitiate  the  gift. 

I  wish  to  give  my  opinion  very  explicitly.  Great  doubts  have 
been  entertained  by  Judges  both  at  Law  and  in  Equity  as  to  words 

creating  a  joint-tenancy  or  a  tenancy  in  conunon ;  and  it 
[*631]     is  *  clear,  the  ancient  law  was  in  favor  of  a  joint-tenancy; 

and  that  law  still  prevails :  unless  there  are  some  words  to 
sever  the  interest  taken,  it  is  at  this  moment  a  joint-tenancy,  not- 
withstanding the  leaning  of  the  Courts  lately  in  favor  of  a  tenancy 
in  common.     A  legacy  of  a  specific  chattel,  a  grant  of  an  estate^  is 
a  joint-tenancy.     It  is  true,  the  Courts  seeing  the  inconvenience  of 
that  have  been  desirous,  wherever  they  could  find  any  intention  of 
severance,  to  avail  themselves  of  it ;  and  their  successive  determi- 
nations have  laid  hold  of  any  words  for  that  purpose.     "  Equally  to 
to  be  divided  (1),  equally,  among,  between,"  even  in  Law  I  beheve, 
certainly  in  equity,  create  a  tenancy  in  common :  but  without  those 
words  it  is  a  joint-tenancy.     But  many  distinctions  have  been  raised 
in  Equity  (2)  ;  as  where  persons  are  in  trade,  and  have  joint  debts 
due  to  them  ;  the  Courts  say,  it  could  not  be  intended  to  the  preju- 
dice of  the  family  of  the  deceased  partner ;  therefore  not  doubting, 
that  it  would  be  a  joint-tenancy  at  Law,  in  Equity  they  say,  it  could 
not  be  the  agreement.     So  if  two  people  join  in  lending  money  up* 
on  a  mortgage,  Equity  says,  it  could  not  be  the  intention,  that  the 
interest  in  that  should  survive.     Though  they  take  a  joint  security, 
each  means  to  lend  his  own  and  take  hack  his  own.     But  that  was 
never  extended^  to  grants.     A  voluntary  bond  would  survive,  if  no 
intention  of  the  party  to  make  a  severance  appears.     Therefore  leg- 
acies, gifts,  grants,  &c.  are  both  at  Law  and  in  Equity  joint ;  except 
from  the  nature  of  the  contract  or  from  the  words  some  intention  of 
severance  appears. 

This  is  a  legacy  to  four  persons ;  and  there  are  no  words  of  sev- 
erance ;  therefore  it  is  a  joint  legacy ;  and  the  whole  interest  sur- 

(1)  Rigden  v.  Vallter,  2  Ves.  252. 

(2)  See,  anU,  vol.  i.  434,  435 ;  2  Ves.  258 ;  post,  Jackson  v.  Jaduuniy  vol.  vii- 
535;  ix.  501 ;  and  tlie  note,  597;  Jhding  v.  Amjie,  xix.  441. 
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vives  to  the  survivor,  three  being  dead ;  and  though  I  agree  with 
those,  who  think  it  the  least  evil,  that  it  should  be  a  tenancy  in  com- 
mon, this  is  one  of  those  cases,  in  which  it  is  more  convenient,  that 
it  should  remain  joint.  Sir  Joseph  Jekyll  in  Cray  v.  fViUis  observes 
the  convenience,  that  a  joint-tenancy  sometimes  has ;  that  the  lega- 
cy is  not  lost.     This  legacy  therefore  belongs  to  the  Plaintiffs  (1). 

It  was  then  contended,  that  this  was  a  specific  legacy ;  and  the 
Plaintiflb  were  entided  to  the  value  of  the  300/.  stock  at  the  end  of 
a  year  from  the  testator's  death. 

*  The  Master  of  the  Rolls  was  of  opinion  upon  read-  [*  632] 
ing  the  will,  that  it  was  specific ;  observing,  that  on  that 
account  it  was  more  clearly  a  joint-tenancy ;  and  upon  the  8th  of 
March  declared  as  to  the  3002.  that  the  Plaintiffs  were  entitled 
according  to  the  value  of  the  stock  at  the  end  of  a  year  from  the 
death  of  the  testator ;  when  it  ought  to  have  been  transferred ;  and 
directed  an.  inquiry  to  ascertain  the  value  at  that  time ;  and  that  the 
remaining  100/.  should  be  transferred  with  the  dividends  accrued. 

That  where  there  are  no  words  or  circumstances  which  either  expressly  or  by 
implication  create  a  severance,  legatees  must  take  as  joint  tenaots,  is  well  set- 
tled; WkUmort  V.  TVeteumw,  6  Ves.  134;  Swaint  v.  Burton^  15  Ves.  371; 
Crooke  V.  De  VandeSy  9  Ves.  ^ ;  thoagh  the  leaning  of  Courts,  in  modern  times, 
it  has  been  said,  is  in  favor  of  tenancy  in  common.  Rigtkn  v.  VaUier,  2  Ves. 
Sen.  258 ;  and  see  note  4  to  Perry  v.  H'oodSj  3  V.  204.  It  is  also  quite  clear,  the 
law  of  merchants  excludes  survivorship  as  to  the  property  embarked  in  a  joint 
business.  Jackson  v.  Jackson^  9  Ves.  596.  And  when  a  purchase  agreement  has 
been  entered  into  bv  two  purchasers,  in  terms  prtniajhcie  joint,  but  there  are  cir- 
cumstances from  which  it  can  be  collected,  that  a  joint  tenancy  was  not  in  con- 
templation, a  Court  of  Equity  will  not  execute  the  agreement  by  a  conveyance  in 
joint  tenancy ;  the  intention,  however,  to  make  the  purchase  as  tenants  in  common 
will  not  be  assumed  as  of  necessity.  Avding  v.  JTmjpe,  19  Ves.  444.  If  two  per- 
sons advance  money  on  a  mortgage,  though  the  mortgage  deed  may  be  joint,  yet 
the  interest  will  not  be  subject  to  a  survivorship,  when  the  intention  of  the  lenders 
was  that  each  should  receive  his  own  money  again.  Petty  v.  Stayward^  I  Cha. 
Rep.  5a 


STUART  V.  BRUCE. 

[1798,  Mat  9.] 
fisquEST  to  two  without  words  of  severance:  they  take  jointly,  (a) 

Charles  Stuart,  late  of  Bombay,  being  possessed  of  a  consid- 
erable personal  estate,  and  being  about  to  depart  from  Bombay  on  a 
military  expedition,  by  his  will  dated  the  29th  December,  1782, 
made  the  following  disposition  : 

"  Imprimis  I  entreat  and  request,  that  Patrick  Craufurd  Bruce  and 


a 


IJ  See  the  next  case,  and  Crooke  v.  De  Vandtf  posiy  vol.  ix.  197. 
See  note  (a)  to  the  preceding  case. 
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Philip  Samuel  Maister  of  Bombay  be  executors  of  this  my  last  will 
and  testament.  I  do  constitute  and  appoint  my  daughter  and  son 
born  of  my  servant  Champy  to  be  my  sole  heirs  and  executors  to 
my  estate  movable  and  immovable  after  payment  of  all  my  just  and 
lawful  debts.  Item  as  the  present  service  I  am  now  going  upon  re- 
quires my  immediate  departure,  and  prevents  my  having  the  above 
children  baptized,  it  is  my  request  to  my  executors,  that  in  case  of 
any  accident  to  me,  that  they  perform  that  duty  by  naming  the 
daughter  Charlotte  and  the  son  Patrick  Craufurd  Bruce ;  and  that 
in  case  the  said  mother  should  prove  again  with  child,  it  is  my  pleas- 
ure, that  the  whole  of  my  estate  be  divided  equally  between  the 
mother  and  the  children." 

The  testator  died  at  Bednore  in  the  East  Indies  in  May  1783. 
His  son  and  daughter  were  baptized  agreeably  to  his  request,  and 
were  his  only  children  living  at  his  decease.  Their  mother  died 
without  having  any  other  child.  Patrick  Craufurd  Bruce  the  son 
died  at  Bombay  in  1784,  an  infant,  intestate,  and  without  issue. 
The  bill  was  filed  by  the  daughter,  claiming  the  whole  of  the  testa- 
tor's property,  against  the  executor  Bruce,  and  Alexander  Duncan, 
who  took  out  letters  of  administration  to  the  son,  and  received  from 
the  executor  a  considerable  part  of  the  property,  and  against  the 

Attorney  General. 
[  *633]  *  Mr.  Chanty  for  the  Plaintiff  cited  Shore  v.  JBtBtf^fej, 
1  Vern.  482.  Sir  T.  Jones,  162.  Webster  v.  Webster, 
Cray  v.  WiUis,  2  P.  W.  347,  529,  and  Willitig  v.  Baine,  3  P.  W. 
113,  against  the  dictum  imputed  to  Lord  Thurlow  in  Perkim^. 
Baynton,  1  Bro.  C.  C.  118. 

Attorney  General  [Sir  John  Scott],  for  the  Defendants.  Having 
occasion  formerly  to  examine  the  ground  of  that  dictum  I  found  by 
the  Register's  Book,  that  Vernon's  report  of  Shore  v.  BiUingsky  is 
right.  The  report  does  not  say,  whedier  they  were  executors,  or 
not ;  and  I  looked  into  the  original  will  in  the  Commons ;  by  which 
it  appears,  they  were  mere  residuary  legatees.  That  case  therefore 
is  a  direct  authority  against  the  dictum  imputed  to  Lord  Thurlow. 
The  other  cases,  that  have  been  cited,  are  also  directly  against  it 
I  cannot  therefore  dispute,  that  this  is  a  joint-tenancy. 

Lord  Chancellor  [Loughborough]  held  it  clearly  joint;  and 
observed,  that,  as  they  were  natural  children,  and  could  ^ot  succeed 
to  each  other,  that  circumstance  was  a  strong  inducement  to  leate 
it  to  them  jointly,  if  the  testator  had  consulted  how  to  leave  it  to 
them  in  the  best  way.  

See  the  early  part  of  the  note  to  the  lafit  case,  and  the  references  there  given. 
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ATTORNEY  GENERAL  v.  ANDREW. 

[1797,  Dec.  6,  7.    1798,  Feb.  10 ;  March  1, 5.] 

A  COLLEGE,  devisee  in  remainder,  after  estates  for  lives,  in  trust  for  purposes 
partly  for  their  own  benefit,  and  veiy  specific  with  respect  to  them,  held  not  to 
liave  accepted  the  devise  by  acts  done  merely  to  preserve  the  fund ;  and  re- 
fusing to  accept  after  the  death  of  the  tenants  for  life,  the  Master  was  directed 
to  receive  a  proposal,  in  order  to  have  it  determined,  whether  it  could  be  exe- 
cuted cyjnYt.  (a) 

John  Andrew,  Doctor  of  Laws,  by  his  will,  dated  the  15th  of 
May,  1 747,  and  duly  executed,  among  other  things,  in  order  to  make 
a  secure  and  suitable  provision  for  his  relations,  relying  upon  the 
justice,  care,  and  integrity,  of  the  Society  hereafter  mentioned,  di- 
rected, that,  as  soon  as  a  suitable  purchase  of  freehold  estates  in 
*  land  might  be  met  with,  all  his  3  per  cent.  Annuities  in  the  Bank  of 
England  should  be  sold  and  invested  therein,  and  settled  to  the  follow- 
ing uses  :  that  is,  that  the  rents  and  profits  thereof  should  be  paid 
half-yearly  to  his  sisters,  Anne  Andrew,  Elizabeth  Woodward,  Bridget 
Andrew,  and  Lois  Andrew,  share  and  share  alike,  during  their  joint 
lives,  and  to  the  survivors  and  survivor  of  them ;  and  after  the  death 
of  the  last  survivor  then  to  the  use  of  the  College  or  Hall  of  the  Holy 
and  Undivided  Trinity  in  the  University  of  Cambridge  ;  and  that  the 
said  lands  should  be  vested  in  said  College ;  which  by  li- 
cense of  mortmain  *they  were  enabled  to  take  ;  and  he  [*634] 
directed  that  four  new  Scholarships  should  be  then  found- 
ed :  the  scholars  to  be  chosen  to  be  such  as  should  have  been  edu- 
cated at  Merchant  Tailors'  School,  London  ;  who  should  have  been 

(a)  As  to  the  jurisdiction  of  Equity  over  charities ;  2  Story,  Eq.  Jur.  §  1137-1164 ; 
and  particularly  as  to  the  doctrine  of  (W  prts.  Ibid,  1169, 1170, 1176, 1177.  See, 
anUy  note  (a)  to  jSttomty  General  v.  iWier,  2  V.  1 ;  and  pod^  p.  714,  note  (a)  to 
Momey  General  v.  Bauyer;  2  Kent,  Com.  285-288;  4  ib.  508,  509;  Orphan 
Jtsifium  V.  M*Cariee,  9  Cowen,  437 ;  Brnptist  ^ssociaiian  v.  Hart,  4  Wheat  1 ;  S. 
C,  3  Peters,  481 ;  fVkUman  v.  Lex,  17  S.  &  R.  88 ;  Moore  v.  Moore,  4  Dana, 
357;  Dtukiell  V.  Mamey  Generalj5H9ir,  &.  J.S9Q;  Infrlia  v.  TVusieesof  SaUor^s 
Snug  Harbwr^S  Peters,  99;  BarUett  v.  AVe,  4  Mete.  378;  TrutUet  ofMcb^ 
Poor  School  V.  ZanesviUe  C.  SfM.Co.9  Ohio,  203.  The  doctrine  of  cy  presdoea 
not  prevail  in  North  Carolina ;  and  if  the  intention  of  the  testator,  in  respect  to  a 
charity  for  reli^ous  purposes,  cannot  be  literally  fulfilled,  a  trust  results  for  the  heir, 
or  next  of  kin,  as  the  case  may  be.  M^Auky  v.  WUaouy  1  Bad.  &  Dev.  Eq.  276. 
The  doctrine  of  the  English  Chanceiy  is  much  broader  than  any  that  has  been 
inculcated  in  America.  If  a  bequest  be  for  charity,  it  matters  not  how  uncertain 
the  objects  or  persons  may  be ;  or  whether  the  bequest  can  be  carried  into  exact 
execation  or  not ;  or  whether  the  persons  who  are  to  take  are  in  esse  or  not ;  or 
whether  the  legatee  be  a  corporation  capable  in  law  to  take  or  not  In  all  tiiese, 
and  the  like  cases,  the  court  will  sustain  the  legacy,  and  give  it  effect  according 
to  its  own  principles.  Where  a  literal  execution  becomes  inexpedient  or  imprac- 
ticable, the  court  will  execute  it  cypres.  4  Kent,  Com.  509,  note.  The  doctrine 
of  cy  pre»  as  applied  to  charities  was  formerly  pushed  to  a  most  extravagant 
length.  See  2  Story,  Eq.  Jur.  §  1176,  and  cases  cited ;  Attorney  General  v.  hw 
monger^  Co.  2  Mylne  &  K.  576 ;  S.  C.  1  Craig  &  Phillips,  220 ;  5.  C.  2  Beavan, 
313 ;  Attorney  General  v.  Coopers'  Co.  3  Beavan,  29 ;  Attorney  General  v.  Drapers* 
Co.  2  Beavan,  506.  As  to  the  suspension  of  the  acceptance  of  the  trust,  see  post, 
p.  650,  Hovenden's  note  to  the  present  case. 
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in  the  bench  or  table  of  said  school ;  who  besides  the  usual  allow- 
ance and  payments  made  to  the  other  scholars  of  said  house  should 
receive  51.  quarterly  from  the  Bursar ;  and  the  remainder  of  the  rents, 
issues,  and  profits,  of  said  estates,  as  the  same  should  come  in,  to  be 
put  out  at  interest  upon  Government  or  other  public  securities, until 
there  should  be  raised  the  sum  of  20,0002.  to  be  laid  out  in  additional 
buildings  to  said  College,  either  according  to  the  plan  then  already 
made,  or  such  other  as  the  Society  might  think  more  conveDlent; 
and  he  directed,  that  so  soon  as  the  said  3  per  cent.  Annuities  should 
be  vested  in  land,  the  account  might  be  made  yearly  of  the  several 
receipts  and  payments,  in  the  same  manner  as  the  Causeway  account 
was  then  kept,  and  at  the  same  tinre ;  and  that  the  Master  for  the 
time  being  should  be  allowed  out  of  the  rents  and  profits  of  the  said 
estates  5/. ;    the  Bursar  like  5/. ;    and  each  Fellow,  who  should  be 
present  at  the  making  up  said  account,  20$. ;  and  the  Bursar  to  be 
allowed  a  salary  of  20/.  per  annum  for  his  trouble  in  receiving  and' 
paying  the  rents  and  profits  to  the  testator's  sisters  punctually  a& 
cording  to  the  directions  of  the  vnll ;   and  after  the  said  sum  of 
20,000Z.  should  be  raised  for  the  building,  the  testator  directed,  that 
four  new  Fellowships  should  be  erected,  and  added  to  the  tlien  pres- 
ent number,  upon  the  same  footing,  and  subject  to  the  same  roles 
and  statutes,  and  with  the  same  provisions,  allowances,  and  privi- 
leges, in  all  things  as  the  other  Civil  Law  Fellowships ;  and  to  be 
chosen  and  appointed  in  the  same  manner ;  saving,  that  no  person 
should  be  qualified,  or  capable  of  being  chosen  or  appouited  by  lapse 
to  any  of  the  said  Fellowships,  unless  he  should  have  been  educated 
at  Merchant  Tailors'  School,  and  should  have  been  in  the  bench  or 
table  of  the  said  school,  if  any  may  be  found  fitly  qualified  in  either 
of  the  Universities  of  Cambridge  or  Oxford :  those,  who  are  or  have 
been  scholars  of  the  house  of  the  said  College,  first  to  be  prefened, 
if  fit ;  and  when  the  said  Fellowships  shall  be  added,  the  said  ac- 
count to  be  discontinued  and  cease ;  and  the  rents,  issues,  and  profits 
of  the  said  estates  to  be  applied  to  the  general  use  of  the  said  Cd- 
lege ;  but  the  salary  of  20/.  per  annum  to  be  continued  to  the  Bur- 
sar ;  and  lOZ.  per  annum  to  be  added  to  the  salary  of  the  Law 

Lecturer. 
[*  635]         *  The  testator  directed,  that  until  a  proper  purchase 

could  be  met  with,  the  aforesaid  3  per  cent.  Annuities 
should  be  and  remain  in  the  same  fund,  and  the  interest  and  divi- 
dends thereof  be  received  by  his  executrix  for  the  use  of  herself  and 
her  aforesaid  sisters  and  the  survivors  and  survivor  of  them  share 
and  share  alike ;  and  he  desired  his  worthy  friends  Dr.  Simpson, 
Master  of  the  said  College,  and  Dr.  Charles  Pinfold,  Jan.  would  be 
pleased  to  assist  his  executrix  in  purchasing  the  said  estates  with  the 
approbation  of  the  said  College  ;  that  the  same  might  be  settled  ac- 
cording to  his  will :  so  that  his  sisters  might  receive  the  income 
thereof  punctually  and  without  trouble  ;  and  he  gave  to  each  of  thero 
100/. ;  and  in  case  any  loss  should  happen,  he  directed,  that  his  ex- 
ecutrix should  in  nowise  be  answerable  for  it :  the  charge  of  the  pur- 
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chase  or  otherwise  arising  from  settling  the  same  to  be  pud  out  of 
the  principal  and  not  out  of  the  interest  or  dividends  of  the  said  3 
per  cent  Annuities.  He  gave  to  his  brother,  the  Reverend  William 
Andrew,  1000/.  Bank  Stock ;  and  to  his  daughters  Sarah  and  Thom- 
asine  1000/.  Bank  Stock  a-piece.  He  likewise  gave  to  his  brother, 
his  executors  and  administrators,  the  interest  of  1050/.  lent  upon  the 
Huntingdon  and  Cambridge  turnpike,  to  be  applied  for  the  use  and 
maintenance  of  his  son  John  Andrew  during  his  natural  life,  in  such 
manner  as  his  said  brother  should  appoint ;  and  in  case  the  same 
should  be  paid  off,  to  be  placed  out  again  at  interest  upon  Govern- 
ment or  other  public  security :  and  after  the  death  of  John  Andrew 
he  gave  the  said  principal  sum  of  1050/.  to  the  Master,  Fellows,  and 
Scholars,  of  Trinity  Hall  aforesaid,  to  be  laid  out  in  lands  for  the 
use  of  the  said  society  towards  the  better  enabling  them  to  support 
the  additional  Scholarships  and  Fellowships ;  and  until  the  same 
'  should  be  erected,  the  income  and  profits  thereof  to  be  made  part  of 
the  fund  intended  for  the  additional  buildings,  and  to  be  entered  in 
the  account  before  directed  to  be  kept.  He  gave  to  the  College  the 
farther  sum  of  100/.  and  a  specific  legacy  of  plate,  and  he  gave  the 
residue  of  his  personal  estate  and  effects  not  before  disposed  of  to 
Lois  Andrew  ;  and  appointed  her  sole  executrix. 

By  a  codicil  of  the  same  date  with  his  will  the  testator  directed, 
that  in  case  his  sister  Bridget  should  survive  his  sisters  Woodward 
and  Lois,  as  her  health  would  not  permit  her  to  enjoy  what  he  had 
given  her,  the  College  do  pay  her  200/.  per  annum  clear  of  all  de- 
ductions ;  and  that  the  remainder  of  his  3  per  cents,  and 
India  *  Stock  be  applied  to  the  account  towards  the  addi-  [*636] 
tional  buildings,  or  the  profits  of  the  estates  purchased 
therewith  ;  and  taking  notice,  that  since  the  writing  of  his  wiU  ttnd 
before  the  execution  thereof  it  had  pleased  God  to  take  to  himself 
his  sister  Anne  Andrew,  he  directed  that  the  1000/.  East  India  Stock 
thereby  given  to  her  be  added  to  his  3  per  cent.  Annuities,  and  to 
the  uses  in  the  same  manner  and  form  and  to  all  the  same  intents 
and  purposes  whatsoever  as  they  were  directed  to  be  settled  and 
enjoyed. 

The  testator  died  soon  after  the  execution  of  the  will  without  leav- 
ing any  issue.  Bridget  Andrew,  Elizabeth  Woodward,  Lois  Andrew, 
and  John  Andrew,  survived  him.  At  tlie  time  of  making  his  will 
and  at  his  death  he  was  possessed  of  500/.  Bank  Stock,  17,200/.  3 
per  cent.  Bank  Consolidated  Annuities,  1000/.  reduced  Bank  An- 
nuities of  1726,  1000/.  East  India  Stock,  and  1056/.  due  to  him 
upon  the  said  turnpike  security,  and  other  personal  estate.  The 
funds  having  never  been  laid  out  in  land,  and  Bridget  Andrew,  Eliz- 
abeth Woodward,  and  Lois  Andrew,  being  all  dead,  the  latter,  who 
was  the  survivor,  having  died  in  1793,  the  information  was  filed  at 
the  relation  of  the  Master  and  Wardens  of  the  Merchant  Tailor's 
School  against  the  Master,  Fellows,  and  Scholars,  of  Trinity 
Hall  and  James  Andrew,  executor  of  Lois  Andrew,  and  heir  at  law 
of  the  testator,  praying,  that  the  trusts  of  the  will  may  be  performed ; 
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and  that  the  Master,  Fellows,  and  Scholars,  of  Trinity  Hall  may  be 
decreed  to  accept  the  trust ;  and  in  case  the  Court  shall  be  of  opin- 
ion, that  they  are  not  bound  to  accept  it,  that  the  funds  may  be  hid 
out  and  disposed  of  under  the  decree  of  the  Court  for  the  benefitof 
Merchant  Tailors'  School  and  the  Scholars  educated  at  the  same,  in 
such  manner  as  the  Court  shall  be  of  opinion  will  most  nearly  cor- 
respond with  and  effectuate  the  charitable  designs  of  the  testator  in 
his  will  and  codicil. 

The  College  by  their  answer  stated,  that  since  the  filing  of  the 
information  they  have  been  informed  and  believe,  that  by  a  deed 
poll  under  the  common  seal  of  the  College,  dated  the  17th  of  Maj, 
1755,  after  reciting  the  will  and  codicil,  the  death  of  the  testator, 
and  the  probate  by  Lois  Andrew,  and  that  the  testator  was  at  the 
time  of  his  decease  possessed  of  the  said  sums  of  17,2001.  3  per 
cent.  Consolidated  Bank  Annuities,  1000/.  3  per  cent  Bank  Annui- 
ties of  1726,  500/.  Bank  Stock  and  1000/.  East  India  Stock;  and 
that  at  the  request  of  the  then  Master,  Fellows,  and  Schd- 
[  *  637]     ars,  of  the  said  College  Lois  Andrew  had  agreed  to  *  trans- 
fer to  the  then  Master,  &c.  and  to  her,  the  said  Lois  An- 
drew, the  said  funds,  in  trust,  that  Elizabeth  Woodward  and  Lois 
Andrew  might  during  their  respective  lives  and  the  life  of  the  longer 
liver  of  them  receive  all  interest  and  dividends  of  said  Bank  Annui- 
ties and  East  India  Stock ;  and  if  Bridget  Andrew  should  sunrive 
them,  then  upon  trust,  that  from  the  decease  of  the  survivor  of  Eliz- 
abeth Woodward  and  Lois  Andrew  200/.  clear  of  all  taxes  and  d^ 
duction  might  be  secured  and  paid  for  the  benefit  of  Bridget  An- 
drew in  such  manner  as  thereinafter  is  mentioned ;  and  that  Wil- 
liam Andrew  might  receive  the  dividends  of  said  bOOl.  Bank  Stock 
during  his  life ;  and  subject  thereto  that  said  several  stocks  and  the 
rest  of  the  dividends  thereof  should  go  and  be  applied  to  and  for 
such  uses,  intents,  and  purposes,  as  the  same  were  directed  to  be 
applied  in  and  by  the  said  will,  the  said  then  Master,  Fellows,  &c 
did  therefore  acknowledge  and  declare,  that  the  said  17,200/.,  &c 
so  agreed  to  be  transferred,  as  aforesaid,  were  all  the  Bank  Annui- 
ties, Bank  Stock,  and  East  India  Stock,  which  the  testator  was 
possessed  of  at  his  decease,  and  which  were  bequeathed  unto  them 
the  said  Master,  &c.  in  and  by  the  said  will  and  codicil,  and  which 
were  required  and  intended  to  be  trasferred  by  Lois  Andrew,  as 
aforesaid,  for  the  uses  and  purposes  intended  concerning  the  same  in 
and  by  the  said  will  and  codicil :  and  the  said  then  Master,  &c.  of 
the  said  College  did  thereby  for  themselves  and  their  successors  cov- 
enant and  agree  with  EUzabeth  Woodward  and  Lois  Andrew  and 
the  survivor  of  them,  their  executors,  &c.  that  they  and  the  survi- 
vor should  from  thenceforth  during  their  respective  lives  and  the 
life  of  the  longer  liver  of  them  have  and  receive  to  and  for  their  own 
use  and  uses  all  the  dividends  and  interest,  which  should  become 
due  during  the  lives  of  Elizabeth  Woodward  and  Lois  Andrew  and 
the  survivor  on  the  said  Bank  Annuities,  Bank  Stock  and  East  India 
Stock,  or  the  rents  and  profits  of  all  lands  and  tenements,  which 
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should  be  purchased  with  the  produce  of  said  stocks ;  and  the  said 
then  Master,  &c.  also  covenanted  for  themselves  and  their  succes- 
sors with  Lois  Andrew,  her  executors,  &c.  that  if  Bridget  Andrew 
should  survive  Elizabeth  Woodward  and  Lois  Andrew,  the  said 
Master,  &c.  or  their  successors,  would  from  thenceforth  during  the 
life  of  Bridget  Andrew  pay  for  her  use  and  benefit  during  her  Ufe  to 
the  executors  or  administrators  of  Lois  Andrew,  or  such  person  or 
persons,  and  in  such  manner  as  she  by  her  will  or  any  writing  signed 
by  her  in  the  presence  of  two  or  more  credible  witnesses  should  di- 
rect or  appoint,  out  of  the  dividends  and  interest  of  the 
said  Bank  *  Annuities,  Bank  Stock,  and  East  India  Stock,  [  *638  ] 
or  the  rents  and  profits  of  the  lands,  which  should  be  pur- 
chased with  the  produce  of  the  said  stocks,  the  yearly  sum  of  200/. 
clear  of  all  deductions ;  and  that  the  said  Master,  &c,  would  pay 
to  William  Andrew  during  his  life  the  dividends  of  the  said  500/. 
Bank  Stock,  when  and  as  the  same  should  from  time  to  time  be- 
come due. 

The  funds  were  transferred  accordingly ;  and  continued  to  stand 
in  the  names  of  the  Master,  Fellows,  and  Scholars  of  the  College 
and  of  Lois  Andrew ;  and  the  dividends  of  the  Bank  Annuities  and 
East  India  Stock  were  from  time  to  time,  as  they  became  due,  paid 
to  Elizabeth  Woodward  and  Lois  Andrew  and  the  survivor  during 
their  respective  lives ;  and  the  dividends  of  the  Bank  Stock  to 
William  Andrew.  The  sum  of  1050/.  continued  due  upon  the 
turnpike  security.  John  Andrew  died  in  1764 ;  and  William  An- 
drew in  1792.  The  Defendants,  the  Master,  &c.  of  the  College, 
stated,  that  since  the  death  of  Lois  Andrew  and  William  Andrew 
none  of  the  interest  and  dividends  of  the  Bank  and  East  India  Stock 
were  received  by  them,  or  to  their  knowledge  by  any  of  their  pre- 
decessors: but  they  admitted,  that  they  had  received  from  the 
trustees  of  the  turnpike  security  all  the  interest  due  thereon  since 
the  death  of  John  Andrew  to  Midsummer  1794.  They  also  admit- 
ted, that  they  decline  to  act  in  the  trusts  of  the  will,  and  desire  to 
renounce  the  trust  and  refuse  the  bequests  to  them  by  the  will  and 
codicil  upon  the  trusts  therein  mentioned,  because  upon  mature 
consideration  they  are  satisfied  tliey  cannot  accept  such  trusts  and 
execute  the  same  without  doing  very  great  prejudice  to  their  said 
College  and  the  estabUshment  thereof;  and  they  submitted,  that  the 
acts  before  mentioned  ought  not  to  be  considered  as  done  in  per- 
formance of  the  trusts  and  do  not  amount  to  an  acceptance  thereof; 
and  in  December  1793,  they  gave  notice  to  the  relators  and  James 
Andrew  of  their  intention  to  renounce. 

The  answer  of  James  Andrew  also  stated  the  deed  of  1755 ; 
which  was  in  his  possession. 

Attorney  General  [Sir  John  Scott]^  Mr.  Graham^  and  Mr.  Stanley, 
for  the  Information.  The  acts  of  the  College  amount  to  a  clear 
acceptance.  The  respective  tenants  for  life  received  the  divi- 
dends under  the  College;  and  since  the  death  of  John  Andrew 
they  received  the  interest  of  the  money  due  upon  the  turnpike 
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security  themselves.  This  is  a  verj  important  question;  for  if 
the  Defendants  can  now  renounce  the  trust,  any  CoU^  may 
say,  they  will  no  longer  execute  their  trust,  upon  the  same  g^neial 
ground,  that  it  will  be  prejudicial  to  the  interest  of  the  College. 
Attorney  General  v.  Christ's  Hospital,  3  Bro.  C.  C.  165.  There 
can  be  little  doubt,  that  the  legacies  of  1002.  and  of  the  plate  were 
accepted. 

Solicitor  General  [Sir  John  Mitford],  Mr.  Mansfield,  and  Mr. 
Richards,  for  the  College.     A  body  of  this  description  are  to  a  ce^ 
tain  degree  in  the  nature  of  trustees ;  and  the  acts  of  their  predeces- 
sors cannot  compel  them  to  be  guilty  of  a  breach  of  trust.    These 
new  scholars  are  to  be  provided  for,  not  out  the  testator's  fuods 
simply,  but  out  of  the  funds  appropriated  to  the  other  scholars.    By 
what  authority  can  they  be  guilty  of  such  a  breach  of  their  engage- 
ments with  the  other  founders  ?     The  fiinds  were  transferred  without 
any  view  of  the  subject,  for  any  thing  that  appears.     What  passed 
on  the  occasion  does  not  appear.     There  is  no  trace  in  the  books  of 
the  College  upon  the  subject.    This  instrument  was  in  the  possessioa 
of  the  family ;  and  was  not  known  to  the  Coll^[e  before  the  answer 
of  James  Andrew  to  the  information.     The  interest  the  College 
received  upon  the  turnpike  security  was  carried  to  a  separate  ac- 
count.    Very  different  acts  would  be  necessary  to  bind  them.    To 
found  new  Scholarships  and  Fellowships  they  must  do  a  solemn  act 
to  make  them  part  of  the  foundation ;  and  I  apprehend,  some  con- 
currence of  the  Visitor  would  be  necessary.    All  such  acts  to  make 
a  new  constitution  are  registered  ;  and  a  very  solemn  act  is  always 
done.     By  the  statutes  of  foundation  new  Fellows  are  to  be  accepted 
"  de  communi  omnium  consilio  fy  assensu.^'     The  seal  of  the  College 
is  no  evidence  of  that.     The  different  foundations  are  by  very  formal 
instruments :  <<  nos,"  &c.  <<  fy  omnes  socii  attendentes  staUdnm  ^ 
ordinamus,''  &c. ;  and  there  are  solemn  entries  in  the  books.    In 
this  case  even  a  common  person  would  not  be  bound  in  equity.    In 
The  Duke  of  Montague  v.  Lord  Beavlieau,  6  Bro.  P.  C.  231.    lb. 
7,  303,  notwithstanding  the  strong  acts  done,  yet  as  the  subject  had 
not  come  clearly  under  the  consideration  of  the  party,  and  there  was 
no  distinct  agreement  to  perform  the  condition,  it  could  not  be  com- 
pelled.   There  are  many  other  cases,  where  parties  have  been  held 

not  bound  even  after  having  received  great  benefits.  This 
[*  640]     *  is  going  a  great  way  farther ;  attending  to  the  rule  of  the 

Court  as  to  election,  very  clearly  laid  down  in  Boynton  v. 
Boynton,  1  Bro.  C.  C.  445  (1).  The  case  of  Christ's  Hospital  was 
not  a  foundation  of  any  new  establishment :  but  there  had  been  a 
misconstruction  of  the  intention.  They  were  perfectly  competent 
to  do  what  was  directed.  It  had  nothing  to  do  with  their  actual 
establishment.  The  question  was  merely,  whether  the  meaning  of 
the  testator  was,  to  impose  a  condition  upon  the  Hospital  to  take 
six  children  from  the  parish,  or  that  they  should  take  six,  in  case  Ae 

(1)  H^ake  v.  fFake,  3  Bro.  C.  C.  35.5 ;  ante,  vol.  i.  335,  and  the  note,  337. 
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rents  and  profits  according  to  the  usual  application  would  maintain 
six.  They  had  upon  their  construction  educated  only  three.  At 
the  time  of  the  information  the  produce  was  equal  to  maintain  six. 
The  information  insisted  upon  a  retrospect ;  which  the  Court  did 
not  grant ;  and  it  ended  simply  in  a  declaration,  that  they  ought  to 
receive  six  at  the  nomination  of  the  Churchwardens  and  Overseers 
of  that  particular  parish.  The  decree  sought  in  this  case  is  quite 
different.  It  is  to  make  an  addition  to  the  establishment,  not  to 
proceed  upon  the  footing  of  the  ancient  establishment ;  and  that  new 
establbhment  is  to  have  the  effect  of  communicating  to  the  objects 
of  it  all  the  advantage  of  the  old.  In  this  case  a  simple  acceptance 
would  not  bind  the  successors.  There  must  have  been  a  formal 
incorporation.  Nothing  is  more  inconvenient  to  a  College  than  to 
be  bound  to  take  members  from  a  particular  school.  No  person  has 
been  injured  by  what  the  College  has  done ;  nor  have  they  received 
any  benefit.  The  object  could  not  be  enforced  with  any  effect  till 
this  time  on  account  of  the  tenants  for  life.  What  do  these  acts 
amount  to  but  the  preservation  of  the  funds?  They  cannot  be 
bound  by  the  generd  expressions  in  the  deed,  '^  at  the  request  of 
the  College,"  &c. ;  which  are  mere  w<»rds  of  course. 

Mr.  Lloydf  Mr.  King,  and  Mr.  WeaVf  for  the  next  of  Kin, 
contended,  that  if  the  College  were  not  bound,  the  object  being 
distinctly  marked  out  and  defined,  the  Court  had  no  power  to  sup* 
ply  any  other. 

Reply.  The  College  received  the  interest  upon  the  turnpike  se- 
curity for  thirty  years,  subject  to  no  trust  under  that  deed  but  the 
general  charitable  purpose.  If  any  thing  turns  upon  the 
*  instances  of  foundation  alluded  to,  there  ought  to  be  an  [*641] 
inquiry  into  the  power  of  the  College  to  receive  an  acces- 
sion of  Fellows,  and  the  particular  circumstances  of  this  deed.  They 
possess  themselves  of  the  fund,  enter  into  covenants,  give  a  lelease 
to  the  executrix,  and  authorize  the  executrix  to  say,  these  are  the 
only  funds  applicable  to  this  purpose.  Did  they  mean  to  take  the 
trust  upon  them  merely  for  the  benefit  of  these  persons  for  life  and 
then  for  the  next  of  kin  ?  By  their  declaration,  that  these  were  all 
the  funds  bequeathed  to  them,  &c.  they  mean,  that  these  were  all 
the  securities,  the  testator  had  made  the  capital  of  a  charitable  fiind ; 
and  the  deed  refers  to  all  the  purposes  of  the  will.  It  is  very  diflicult 
to  distinguish  this  from  the  case  of  Christ's  Hospital.  The  Master's 
report  there  stated,  that  though  the  funds  were  then  sufficient,  they 
probably  would  not  be  long  so :  but  still  the  Lord  Chancellor  said, 
they  were  capable  of  accepting,  and  had  accepted. 

Feb.  lOth.  Lord  Chancellor  [Louohbobouoh].  I  had  directed 
this  cause  to  be  set  down  for  judgment ;  having  formed  my  own  con- ' 
elusion  upon  it ;  that  the  College  had  done  nothing  to  conclude  them 
as  an  acceptance  of  the  bequest  They  put  themselves  in  the  trust 
of  the  money ;  but  no  farther.  But  I  have  considerable  doubt,  what 
wiU  be  the  consequence  of  that ;  which  was  not  discussed  so  much 
as  it  ought  to  be.  My  opinion  turns  upon  this :  I  have  no  right  to 
VOL.  ni.  40 
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force  them  to  take  it  They  have  done  no  act,  that  can  condade 
themaelves.  Upon  the  deed  poll  and  the  other  proceedings  nothing 
more  was  intended  than  merely  to  secure  the  property ;  saving  to  the 
representatives  of  Dr.  Andrew  what  would  have  been  the  expense  of 
the  suit,  if  they  had  declined  putting  the  funds  under  the  care  of  the 
College.  Then  the  idea,  that  I  took  up,  perhaps  a  little  hastily,  was, 
that,  if  the  College  refused,  the  will  was  void.  That  is  not  quite 
clear ;  because,  being  to  a  College,  the  statute  of  Mortmain  does  not 
affect  it ;  then  it  is  a  bequest  to  a  given  purpose ;  which  purpose 
cannot  take  effect ;  and  what  will  be  the  consequence  of  a  thing  so 
bequeathed  I  am  not  quite  prepared  to  say :  whether  there  can  be 
any  mode  of  executing  it  cy  pres :  or  whether,  if  there  is  no  use,  that 
I  can  execute,  I  must  give  it  to  the  representatives. 

Upon  the  1st  of  March,  1798,  this  cause  was  again  aigued  upon 
the  whole  case :  the  following  entries  having  been  in  the 
[*  642]     interval  *  since  the  former  argument  discovered  in  a  manu- 
script  book  of  the  College,  entitled  ''  Lease  Book  "  begin- 
ning 1735  and  ending  in  1768. 

Letter  of  attorney  from  the  Master,  Fellows,  and  Scholars  of 
Trinity  Hall  Cambridge  to  Lob  Andrew  and  Elizabeth  Woodward 
to  receive  dividends  of  the  3  per  cent.  Bank  Annuities  following; 
of  which  John  Andrew  Doctor  of  Laws  was  possessed  at  his  death: 
that  is  to  say ;  10002.  Bank  Annuities  1726 :  lOOOZ.  Bank  Annuities 
1731 :  14002.  Bank  Annuities  1742 :  15002.  Bank  Annuities  1743: 
82002.  Bank  Annuities  1744 :  and  51002.  Bank  Annuities  1745:  all 
which  the  said  Lois  Andrew,  the  sole  executrix  of  the  said  John  An- 
drew, hath  agreed  to  transfer  to  the  said  Master,  &c.  of  Trinity  Hall, 
to  the  intent,  that  the  same  may  be  secured  for  the  uses  intended  hj 
the  will  of  the  said  John  Andrew,  upon  their  undertaking  to  empower 
the  said  Lois  Andrew  and  Elizabeth  Woodward  and  the  survivor  of 
them  for  the  purposes  contained  in  the  said  will— dated  18th  Jan- 
uary, 1750. 

Letter  of  attorney  from  the  Master,  &c.  to  Lois  Andrew  and  Eliz- 
abeth Woodward  to  receive  dividends  upon  10002.  East  India  Stock, 
late  the  property  of  Dr.  John  Andrew ;  which  Lois  Andrew,  his 
executrix,  had  also  agreed  to  transfer  to  the  said  Master— dated  18tfa 
January,  1750. 

Letter  of  attorney  from  the  Master,  &c.  to  Mr.  William  Andrew 
to  receive  dividends  upon  5002.  Bank  Stock,  late  the  property  o( 
Dr.  John  Andrew ;  which  Lois  Andrew  had  agreed  to  transfer  to 
the  said  Master,  d:.c.— dated  18th  January,  1750. 

Letter  of  attorney  from  the  Master,  &c.  to  to  ac- 

cept for  us  and  in  our  names  the  several  sums  of  3  per  cent.  Bank 
Annuities  mentioned  in  the  aforesaid  letter  of  attorney  to  Lois 
Andrew  and  Elizabeth  Woodward,  to  be  transferred  to  us  by  Lois 
Andrew  the  executrix  of  John  Andrew,  deceased— dated  21st 
January,  1750. 

Two  similar  letters  of  attorney  of  the  same  date  from  the  Master, 
&c.  to  accept  10002.  India  Stock  and  5002.  Bank  Stock. 
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Letter  of  attorney  from  the  Master,  &c.  to  Edward  Simpson  and 
Charles  Pinfold,  Doctors  of  Law,  for  us  and  in  our  names  to  accept 
all  such  transfers  as  may  be  made  to  us  at  any  time  hereafter  of  any 
interest  in  the  capital  stock  of  3  per  cent.  Annuities  created  by  the 
act  of  25  Greo  IL  jointly  with  Lois  Andrew  of,  &c.— dated  23d 
July,  1753. 

*  Three  similar  letters  of  attorney  of  the  same  date  to  [*643] 
accept  10002.  East  India  Stock  ;  5002.  Bank  Stdck  ;  and 

10002.  Million  Lottery  Stock. 

Letter  of  Attorney  from  the  Master,  &c.  to  Lois  Andrew  and 
Elizabeth  Woodward  to  receive  the  dividends  of  17,200/.  3  per 
cent.  Annuities  ;  which  are  to  be  transferred  by  the  said  Lois  An- 
drew, as  executrix  of  John  Andrew,  into  the  joint  names  of  us  the 
said  Master,  &c.  and  Lois  Andrew---dated  7th  January,  1755. 

The  deed-poll  and  declaration  of  trust  of  the  several  Government 
Stocks,  17th  May,  1755,  already  produced. 

Letter  of  attorney,  to  the  like  effect  as  the  three  last-mentioned, 
from  the  Master,  &c.  to  William  Andrew  to  receive  dividends  upon 
5002.  Bank  Stock— <lated  17th  May,  1776. 

Letter  of  attorney  from  the  Master,  &c.  under  their  common 
seal,  to  Godfrey  Lee  Farrant  jointly  with  Lois  Andrew  to  accept  a 
transfer,  which  would  be  made  unto  said  Master,  &c.  jointly  with 
Lois  Andrew  by  said  Lois  Andrew,  as  sole  executrix  of  the  will  of 
John  Andrew,  from  the  account  of  Uie  said  John  Andrew  of  17,2002. 
3  per  cent.  Bank  Annuities — dated  7th  April,  1756. 

Three  similar  letters  of  attorney  of  the  same  date  to  accept  trans- 
fers of  the  10002.  3  per  cent  Bank  Annuities  1726 ;  5002.  Bank 
Stock  ;  and  10002.  East  India  Stock. 

Letter  of  attorney  from  the  Master,  &c.  under  their  common 
seal,  to  Lois  Andrew  and  Elizabeth  Woodward  to  receive  the  divi- 
dends upon  the  17,2002.  3  per  cent.  Bank  Annuities  ;  which  would 
at  some  time  hence  be  transferred  unto  said  Master,  &c.  and  Lois 
Andrew  jointly  by  Lois  Andrew,  as  executrix,  &c. — dated  7th 
April,  1756. 

Letter  of  attorney  of  the  same  date  from  the  Master,  &c.  and 
Lois  Andrew  to  Elizabeth  Woodward  to  receive  the  dividends  of 
the  10002.  3  per  cent.  Bank  Annuities  1726 ;  and  to  William  An- 
drew to  receive  the  dividends  upon  the  5002.  Bank  Stock. 

Upon  these  entries  it  was  again  strongly  contended  for  the  rela- 
tors, that  the  College  was  bound.  On  the  other  hand  it  was  insist- 
ed, that  they  did  not  vary  the  case. 

•  Upon  the  other  point :  [*  644] 
For  the  Information.    The  question  is,  whether,  devises 

to  Colleges  being  excepted  by  the  Statute,  the  Court  can  give  it  to 
any  other  College  that  will  accept  it :  and  apply  it  as  near  as  may 
be  to  the  purposes  of  the  charity.  There  are  many  cases,  in  which 
personal  funds  being  given  so  attached  to  purposes  not  legal  within 
the  Statute,  questions  of  this  kind  have  been  decided  in  favor  of  the 
next  of  kin :  that  is,  wherever  the  doctrine  of  cy  pres  has  been 
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pressed,  the  Court  have  thought,  thej  must  find  in  the  wiU  a  genenl 
intention  for  charity  predominant  over  the  particular  charity:  but 
they  have  uniformly  said,  that  if  a  personal  fund  is  so  given,  that  a 
particular  purpose  is  specifically  pointed  at,  as  the  purpose  the  tes- 
tator wishes  to  effectuate,  the  Court  will  not  seek  for  another  pur« 
pose.     Is  the  intention  so  specific  with  respect  to  Trinity  College, 
that  in  executing  it  the  Court  must  hold,  that  his  purpose  would  fail, 
if  this  is  given  to  any  other  Collie  ?     In  arguing,  that  his  purpose 
would  not  fail,  there  is  great  difliculty  from  the  particular  benefits 
to  the  Bursar  and  others,  and  the  laige  sum  of  20,0002.  for  addi- 
tional buildings  to  that  College.    It  is  difficult  to  q>ply  those  to 
other  Colleges :  but  there  is  this  difference  between  this  case  a&d 
those  alluded  to :  in  this  the  particular  purpose  of  the  testator  is 
not  illegal ;  but  fails,  because  the  trustees  will  not  execute  the  UDst 
In  the  case  of  Wkeatky  Church  (l),and  many  others,  the  particobi 
purpose  was  illegal ;  and  the  Court  said  they  could  not  detach  the 
application  from  that  illegal  purpose,  and  apply  it  to  some  other  pur- 
pose, that  is  legal.     Here  the  caprice  of  the  trustees  steps  in  be- 
tween the  legal  intention  and  the  execution  of  it.     May  not  this 
be  compared  to  cases,  where  the  testator  gives  his  property  to  siuJi 
charitable  uses  as  the  trustees  shall  appoint  ?  thou^  he  means  their 
discretion  to  point  out  the  specific  charity,  yet  if  they  died  in  his 
life,  as  in  Moggridge  v.  ThackweU,  3  Bro.  C.  C.  517,  (oiUe,  Vol.L 
464),  or  would  not  act,  and  therefore  the  particular  purpose  cooU 
not  be  carried  into  execution,  the  Court  would  say,  the  charity 
would  not  fail :  but  the  testator's  purpose  being,  that  there  should 
be  a  charity,  if  the  trustees  refusing  to  act  p(mited  to  a  particular 
charity,  as  the  last,  that,  if  they  did  act,  tliey  would  choose,  the 
Court  if  they  saw  it  beneficial  would  apply  the  fimd  to  that    So  in 
a  case,  that  frequently  occurs ;  where  a  testator  gives  per- 
[*645]     sonal  property  to  such  *  charity  or  hospital,  as  tus  execu- 
tor shall  name ;  and  makes  no  executor :  the  gift  is  incom- 
plete, not  because  it  is  illegal,  but  because  he  has  not  supplied  the 
means  of  carrying  into  execution  the  gift,  which  is  legal.    Attonuy 
General  v.  Bovitbee,  antey  220,  Vol.  II.  380 ;  AUomey  General  v. 
Whitchurch,  ante,  141. 

For  the  next  of  kin.  The  doctrine  of  cypres  as  applied  to  cha^ 
ities,  which  was  formerly  carried  to  a  great  length,  as  in  Baaie^i 
Case,  2  Vern.  248,  and  De  Costa  v.  De  Pas,  Amb.  228,  has  been 
much  shaken  by  the  late  cases :  Attorney  General  v.  Bishop  of  (h- 
ford,  1  Bro.  C.  C.  444,  n  . ;  Attorney  General  v.  Gouldmg,  2  Bro. 
C.  C.  428.  That  case,  though  doubted  by  the  Master  of  the  Roils 
in  the  Attorney  General  v.  Bovlibee,  was  fully  established  by  him 
upon  a  review  of  all  the  cases  in  the  Attorney  General  v.  WhitckvrA* 
The  ground  of  this  doctrine  must  be,  that  the  Court  is  perfectly  sat- 
isfied, that  by  those  means  they  would  execute  the  intenti<Hi  as 

(1)  Mamey  General  v.  Bukap  of  Oxford,  1  Bro.  C.  C.  444,  n.  cited  ante,  yd.  ii- 
388.   See  this  case  stated  from  the  Register's  Book, ^o«l,iv.431,Cbr£yiiv.l>^ 
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nearly  as  possible.  Here  the  intention  is  too  precise.  By  applying 
this  to  another  Ck>ll^[e  the  Court  may  act  contrary  to  it  They 
must  be  convinced  beyond  all  doubt,  that  if  this  fialed,  he  would 
have  given  it  to  another  College. 

Reply.  All  the  cases,  with  a  very  few  exceptions,  are,  that  upon 
the  doctrine  of  cyprei  as  to  charities  you  may  substitute  one  general 
legal  intention  for  a  particular  illegal  intention ;  but  you  shall  not  sub- 
stitute one  particular  legal  intention  in  the  place  of  a  particular  ille- 
gal intention  expressed.  The  subject  is  very  well  discussed  by  the 
Master  of  the  Rolls  in  Attorney  General  v.  BauUbee.  A  decree  ad- 
ding four  Fellows  and  Four  Scholars,  and  limiting  them  to  the  pro- 
duce of  this  estate,  would  be  good  upon  all  the  cases  of  cy  prei ; 
and  would  be  much  nearer  the  intention  than  giving  it  to  another 
College.  If  where  the  testator  has  imperfectly  expressed  his  inten- 
tion as  to  the  mode,  in  which  the  charity  is  to  be  constituted,  the 
Court  will  find  a  mode,  why  not,  where  the  mode,  with  regard  to 
which  he  has  expressed  his  intention,  fails  ?  Tie  Attorney  General 
V.  The  Bishop  of  Oxford,  though  hardly  a  decision,  does  raise  some 
difficulty.  If  the  testator  can  be  taken  to  mean  only  to  build  a 
church,  and  not  repair  the  chapel,  to  build  a  church  at  Wheatley 
upon  the  site  of  the  chapel  only,  it  must  be  so:  but  I  cannot  be- 
lieve that  to  be  his  intention.  It  can  only  amount  to  this ;  that  it 
is  a  case,  in  which  the  Court  was  of  opinion,  the  intention  was  to  do 
one  thing  and  to  negative  every  thing  else. 

*  Lord  Chancellor  [Louohborough].  I  take  it  to  be  [*646] 
only  the  note  of  what  Lord  Kenyon  might  have  said  in 
answer  to  the  proposal  to  augment  the  living :  which  perhaps  might 
have  been  a  wiser  thing  than  making  a  larger  church :  but  it  was  not 
the  testator's  idea.  It  is  impossible  to  suppose,  he  meant  the  church 
to  be  built  directly  over  the  chapel,  to  include  it. 

I  may  modify  the  objection  by  permitting  even  fewer  persons, 
than  the  testator  has  proposed,  to  be  brought  in.  If  not,  the  testa- 
tor must  be  taken  to  have  meant  the  benefit  of  a  College ;  and, 
rather  than  the  charity  should  fidl,  I  must  try,  if  there  is  not  another 
College,  that  would  become  the  trustee  upon  the  terms  proposed. 

I  feel  no  difficulty  with  regard  to  the  proposition,  that  the  Collie 
was  competent  to  accept,  to  refuse,  or  to  suspend  their  decision 
either  to  accept  or  refuse.  The  first  question  under  the  circum- 
stances for  me  to  consider  is,  whether  any  act  has  been  done,  that  is  a 
positive  acceptance,  and  such  as  ought  to  bind  them,  and  such  as  de- 
prives them  of  the  power  at  any  given  time  or  under  any  given  cir- 
cumstances to  retract  that  acceptance.  I  am  bound  to  put  this  con- 
struction upon  the  deed  of  1755  upon  what  passed  after  the  death 
of  Doctor  Andrew  ;  that  they  meant  by  that  neither  to  accept  nor 
positively  to  refuse ;  and  they  have  done  nothing  by  it,  upon  which 
by  any  fair  and  honorable  construction  of  the  transactions  between 
them  and  the  next  of  kin,  the  only  persons  with  whom  they  were 
dealing,  I  should  deem  them  decidedly  to  have  accepted  the  benefits, 
and  tlMirefore  to  have  bound  themselves  to  perform  the  duty,  which 
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would  follow  upon  the  acceptance  of  the  benefits,  the  testator  in- 
tended to  the  College.  In  the  first  view  of  it  and  soon  after  the 
death  of  the  testator  there  was  an  intention,  never  carried  into  act, 
upon  the  part  of  the  College  to  have  at  once  accepted ;  to  have 
taken  possession  of  the  funds ;  and  if  they  had  done  so,  they  must 
have  taken  upon  them  the  duty.  From  the  several  acts,  the  letters 
of  attorney,  an  express  deliberate  purpose  appears.  They  hate 
gone  all  the  length  except  the  final  execution  to  have  invested  tbeo 

selves  with  all  the  fund.    One  cannot  but  by  conjectaie  im- 
[*647]     agine  what  interfered,  *^  that  arrested  that  intentioD,  they 

had  conceived ;  but  after  deliberate  consideration  the  deed 
of  1755  was  executed ;  by  which  nothing  was  done  but  this :  for  the 
preservation  of  the  fund,  for  preventing  an  immediate  suit  as  to  the 
application,  and  to  have  brought  on  a  decision  upon  the  effect  of  the 
bequest,  they  joined  themselves  with  the  executrix  jtim  trustees  of 
the  several  funds  directed  to  be  applied.     By  these  means  any 
dilapidation  and  accident  to  the  fund  was  for  the  time  preventei 
They  engage,  and  properly  engage,  that  the  dividends  should  be  ap- 
plied according  to  the  will  to  the  full  extent  of  those  dividends. 
They  covenant,  and  properly,  with  regard  to  Bridget's  interest,  (to 
whom  it  was  the  same,  whether  it  continued  money,  or  was  laid  out 
in  land,  for  she  was  to  have  52002.  a-year)  that,  be  the  condition  of 
the  fund  what  it  may,  she  shall  have  that  sum ;  and  there  is  a  gen- 
eral reference  to  the  will ;  that  the  funds  are  to  stand  in  their  names 
and  that  of  the  executrix  generally  upon  the  trusts  of  the  wiE. 
Ought  I  to  infer  from  this,  that  they  had  decided  to  take  the  benefit 
of  this  bequest,  and  in  consequence  of  that  decision  to  execute  the 
purposes  of  the  will  ?     Their  conduct  in  that  view  of  it  would  ex- 
pose them  to  a  considerable  d^;ree  of  reproach ;  because  they  weie 
upon  that  supposition  guilty  in  collusion  with  the  next  of  kin  of 
conduct  tending  to  defeat  pro  tanto  the  execution  of  the  will,  and 
make  to  a  very  substantial  effect  a  different  destination  of  the  prop- 
erty of  Dr.  Andrew ;  and  you  will  see  inunediately,  when  I  state 
it,  what  a  difference  it  would  make  as  to  the  final  disposition.   Sup- 
posing them  to  have  frankly  accepted,  their  duty  was  to  have  done, 
what  this  Court  would  inevitably  have  directed,  to  have  sold  the 
stock,  to  have  found  out  a  purchase,  and  to  have  invested  the  fond 
in  a  purchase  of  land.    The  rents  and  profits  would  have  gone  to 
the  relations  of  the  testator  during  their  lives.    The  effect  would 
have  been,  that  they  would  have  sold  all  the  funds  at  pafy  or  rather 
above  par :  they  would  have  bought  land  at  24  or  25  years'  purchase. 
Instead  of  that,  the  fund  remaining  stock,  the  whole  dividends  were 
received  by  the  persons  entitled  for  life.    They  have  received  one 
fifth  more,  than  the  testator  intended,  by  collusion  with  the  execu- 
trix and  the  persons,  who  conducted  this  affair  on  behalf  of  the  Col- 
lie.    To  say  the  best,  it  is  an  unhandsome  supposition :  but  it  is  a 
supposition,  I  am  not  entitled  to  make ;  for  it  is  such  a  way  of  deal- 
ing with  the  will,  that  I  would  neither  suffer  a  devisee  nor  a  trustee 
to  practice :  but  they  placed  themselves  in  that  neutral  state :  no 
VOL.  III.  40* 
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person  calling  upon  them  to  make  an  option.  Perhaps  to  call 
upon  them  immediately  would  have  been  more,  than  the  Court 
would  have  done  under  these  circumstanpes,  at  that  period; 
when  there  were  no  ready  money  funds,  no  actual  estate.  I 
doubt  much,  whether  the  Court  would  have  called  upon  them 
at  that  moment  to  decide,  whether  they  would  accept.  Perhaps 
the  Court  would  have  sold  the  stock,  and  would  have  directed 
an  account,  and  cleared  the  fund ;  reserving  the  question  as  to  the 
election  to  be  considered  under  the  existing  circumstances,  when  the 
fund  was  cleared ;  for  the  circumstances,  under  which  the  College 
might  have  then  found  themselves,  would  have  made  a  material  in- 
gredient, to  which  the  Court  would  have  been  bound  to  give  some 
attention.  Therefore  I  cannot  hold,  that  they  have  made  an  abso- 
lute, definitive,  election  to  accept  this  trust :  but  undoubtedly  they 
accepted  the  administration  of  the  property ;  and  are  accountable 
for  all,  that  came  to  their  hands :  but  I  go  a  little  farther ;  for  I 
think,  while  all  things  remained  embarrassed,  it  would  have  been 
much  too  strong  for  the  Court  to  have  said,  there  was  not  room  for 
the  present  members  to  review  the  decision,  their  predecessors  had 
made,  and  to  desire  not  to  be  ccnnpelled  to  abide  by  it.  It  is  an  in- 
finitely more  favorable  case'  than  that  of  the  Duke  of  Montague. 
The  acts  done  have  been  a  prejudice  to  nobody.  No  injury  has 
been  done  to  any  person.  There  is  no  ground  therefore,  upon  which 
I  can,  as  applying  myself  to  the  consciences  of  the  Gentlemen  of 
the  College,  controlling  their  judgment,  state  to  them,  that,  whatever 
may  be  their  opinion  upon  the  inconvenience  of  it  to  the  College, 
they  are  bound  in  conscience  to  put  themselves  to  the  inconvenience, 
and  the  College  under  what  they  conceive  a  disadvantage,  upon  the 
acts  done  so  many  years  ago  by  their  predecessors.  Their  answer 
in  conscience  is,  here  are  all  the  funds :  what  interest  we  have  re- 
ceived here  is  an  account  of:  it  will  go  mto  the  fund :  but  we  de- 
sire to  stand  clear  of  any  disposition  to  be  made  by  the  intention 
of  Dr.  Andrew ;  thinking,  they  did  not  mean  to  bind  themselves ; 
but  that  then:  whole  acts  amount  only  to  this;  that  they  took  a 
step  engaging  themselves  to  nothing  but  to  act  fairly  and  honestly 
as  trustees  with  regard  to  the  trust  fund. 

As  to  the  other  part  of  the  case,  it  is  not  fit  to  decide  upon  it 
without  giving  an  opportunity  to  state  any  proposal  with  regard  to 
this  charity.  I  have  not  looked  at  all  the  cases  referred 
to.  *  Some  of  the  cases  seem  to  have  gone  the  length  of  [*  649] 
raising  an  idea,  that  the  doctrine  of  cy  pres  as  to  a  charity 
ought  never  again  to  be  mentioned  in  this  Court.  I  am  not  quite 
clear  of  that. 

This  case,  the  devise  being  for  a  Collie,  is  quite  clear  of  the 
Mortmain  Act  It  is  not  affected  at  all  by  it.  The  purpose  of  the 
testator  is  clearly  out  of  the  provision  of  the  statute.  Its  being  to 
be  laid  out  in  lajid  makes  no  difference.  It  does  not  fail  either  from 
any  imputation,  that  can  be  cast  upon  the  intention  of  the  testator ; 
for  he  was  not  devising  any  folly,  impracticable  in  itself.     All  could 
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be  done,  if  the  College  would  have  accepted  it.  The  execution  of 
his  purpose  for  a  charity  directed  to  a  course  of  education  is  frus- 
trated by  events  contingent  and  quite  independent  of  the  purpose; 
as  if  the  trustees,  according  to  whose  discretion  a  charity  was  to  be 
adopted,  had  died.  It  is  fit  to  see,  what  sort  of  proposal  can  be 
stated  upon  it.  It  would  come  near  the  purpose,  if  Trinity  Hall 
would  not  admit  them  as  Fellows,  but  were  willing  to  let  them  stand 
as  Exhibitors.  That  would  be  near  the  purpose  of  the  intention. 
I  do  not  know,  that  it  would  wander  very  widely  from  the  intention, 
if  any  other  College  was  diq>osed  to  receive  Fellows  so  well  en- 
dowed as  these  Fellows  probably  will  be.  What  I  proposed  to  do 
was  to  dismiss  the  information,  so  far  as  it  prays,  that  the  College 
may  be  bound  by  the  directions  of  the  will  with  r^ard  to  the  estab- 
lislunent  of  laying  out  the  money  upon  buildings,  and  providing  for 
the  addition  of  four  Scholars  to  be  Fellows ;  to  (Urect  an  account  of 
the  money  received  by  the  College ;  to  direct  the  College  to  trans- 
fer the  stocks :  the  turnpike  security  still  remaining  out,  the  bond  to 
be  deposited  with  the  Master ;  and  the  interest  in  arrear  upon  it  re- 
ceived by  the  College  to  be  paid  in :  all  parties  to  have  their  costs 
out  of  the  estate ;  reserving  farther  considerations  until  after  the 
Master  shall  have  made  his  report ;  directing  him  to  receive  any 
proposal  made  to  him  on  the  part  of  Merchant  Tailors'  School  for 
the  establishment  of  a  charity  within  the  terms  of  the  will  of  Dr. 
Andrew. 

If  they  can  find  the  means  to  lay  a  proposal  of  an  establishment 

with  regard  to  the  four  Scholars,  such  number  of  Scholars  as 

[*  650]     they  think  that  school  will  afford,  I  should  wbh  to  have  *& 

particular  object  for  my  consideration,  whether  that  object 

is  so  near  the  intention,  that  I  can  execute  it 

The  decree  was  drawn  up  accordingly  (1). 

[The  matters  in  judgment  in  this  case  arase  afterwards  in  Andrew  v.  The  Mat- 
ter and  Jfia^ens  of  tht  MarcharU  Tailon'  Co.  7  V.  223,  and  in  Andrew  v.  TrwUji 
HaUy  Cambridge,  9  V.  525 ;  and  the  present  note  refers  to  all  these.] 

1.  The  devisees  of  an  estate  to  be  held  on  trust  for  charitable  pmposes  may 
suspend,  for  a  reasonable  time,  their  acceptance,  or  xefbaal,  of  such  trust;  and  any 
intermediate  acts,  done  merely  for  the  preservation  of  the  subject  of  devise,  will 
not  bind  them  to  a  conclusive  acceptance.  But  when  possession  of  an  estate, 
given  subject  to  a  condition  on  behalf  of  a  charity,  has  been  entered  upon  under 
such  circumatances  as  to  imply  a  positive  acceptance  of  the  devise,  the  devisees 

(1)  This  decree  was  affirmed  by  the  House  of  Lords,  on  the  20th  Februaiy, 
1800.  Qoe  WiH,  Andrew  \\  The  Meri^komiTail(mfCom^ 
V.  jfVtm^  OM,  ix.  525 ;  and  upon  the  doctrine  of  ey  nre$j  as  applied  to  chaiities, 
JMbglgrute  V.  Thackwdl^  ante,  1 464;  pod,  viL  36,  and  the  notes.  During  the  ar- 
gument me  Lord  Chancellor  mentioned  the  case  of  The  AU,  Gen,  erf  the  fe<a(um  o/ 
the  Unwertitjf  qf  Glasgow  v.  Baliol  Cdl^:  in  Chancery,  before  «Lord  Northing- 
ton.  It  arose  upon  a  benefaction  by  I&.  Snell  for  four  students  coming  from 
Glasgow  to  Baliol  College*  The  Information  stated  great  abuses  by  the  College; 
who  Bad  the  estate  vested  in  them.  They  )uA  made  oad  leases ;  and  there  was  a 
good  deal  of  reflection.  A  point  was  mitde  to  have  the  exhibitions  removed.  A 
peevidi  answer  was  put  in ;  and  they  said,  they  would  have  nothing  to  do  with  the 
exhibitions :  Lord  NorUiington  gave  them  time  to  consider  of  it;  and  they  rented : 
but  not  a  doubt  was  entertained  of  transferring  the  exhibitions  to  another  College. 
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are  bound,  at  all  events,  to  peifonn  the  condition ;  even  altfaoneh  the  rents  and 
produce  should  eventually  prove  inadequate  for  that  purpose :  Uiey  can  make  no 
special  agreement,  but  must  either  take  the  estate  saddled  with  the  charity  as  it  is 
given,  or  renounce  it:  it  is  wiA  a  view  to  allowing  due  time  for  taking  this  alter- 
native  into  consideration,  that  the  suspension  of  ueir  determination  is  allowed. 
Momof  General  v.  Chrisfs  HospUal^  3  Brown,  165;  SL  JoMs  CoUegtj  Cam- 
hri^  v.  PlaU,  Rep.  temp.  Finch,  1292 ;  Momey  General  v.  MatAer  of  OtUierin^a 
HaUf  Cambridge^  Jacob's  Rep.  39^ 

2.  As  to  the  effect  and  extent  of  the  exception  in  the  statute  of  Mortmain  in 
favor  of  Colleges;  see  Attorney  General  v.  Taneredj  Ambl.  353;  5.  C  1  Eden, 
IS.  It  is  only  where  an  estate  is  given  to  a  colle^  hene/icudly,  that  the  exception 
applies:  if  it  were  allowed  to  operate  where  the  legal  interest  only  is  devised  to 
a  College  in  trust  for  other  objects,  a  ready  way  would  be  opened  to  defeat  the 
whole  intention  of  the  statute.    Momof  General  v.  Munby,  1  Meriv.  344. 

3.  With  respect  to  the  application  of  the  doctrine  of  ey  mta  to  charitable  be- 
quests  or  devises,  see,  ante,  note  3  to  The  Mamey  General  v.  The  Haberdasher^ 
Company,  1  V.  295,  and  notes  4,  5,  and  6  to  Moggridgt  v.  Thackwdl,  1  V .  464. 

4.  A  Court  of  Equity  will  not  act  upon  an  award  even,  and,  aforiwri,  not  upon 
a  compromise,  made  in  a  charity  cause,  without  the  consent  of  the  Attorney  Gen- 
eral, or  a  reference  to  the  Master  to  ascertain  whether  the  proposed  arrangement 
would  be  for  the  benefit  of  the  charity :  the  latter  proceeding  certainly  entails  an 
increase  of  costs,  but  if  the  precaution  were  neglected,  individuals  might  im- 
properly concede  to  each  other  reciprocal  advantages  at  the  expense  of  the  objects 
of  the  charity.  Jttomey  Genaral  v.  HewiU,  9  Ves.  232.  There  may,  indeed,  be 
cases  in  which  the  Court  would  think  it  unnecessary  to  send  certain  points  in  a 
chari^  cause  into  the  Master's  office,  which  can  be  settled  equally  well,  and  at 
less  expense,  by  reference  to  a  private  individual ;  but  such  reference  is  never 
granted  without  the  consent  of  tne  Attomev  General  on  the  part  of  the  charity. 
Momn  General  v.  iVa,  4  Mad.  316b  And  even  then  the  reference  is  usuaUy  to 
the  individual  by  his  name,  not  terming  him  arbitrator,  but  reserving  the  deter- 
mination to  the  Court    Attorney  General  v.  Hewitt,  Msupra, 

5.  As  to  the  doctrine  of  election,  see  the  note  to  Butndte  v.  Broadhuret,  1  V. 
171,  note  3  to  Biake  v.  Bunbury,  1  V.  194,  note  1  to  LaAf  Cavan  v.  Putteney,  2 
V.  544,  and  other  references  there  given. 

6.  That  an  executor,  in  order  to  entitle  himself  to  a  legacy  given  to  him  in  that 
character,  must  have  executed,  or  at  least  not  have  manifested  any  intention  to 
renounce,  the  trust  with  which  the  bounty  was  coupled,  see  note  2  to  Abbot  v. 
Maseie,  3  V.  14a 

7.  The  decree  made  in  the  principal  case  was  affirmed,  on  appeal,  by  the  House 
of  Lords,  February  20, 1800. 
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CAVE  t^.  HOLFORD. 
[1798,  March  9.] 

Devise  by  tenojit  in  fee,  in  case  he  shoold  die  without  leaving  an^  lasoe  living  at 
his  decease,  and  subject  to  such  jointure  or  jointures,  as  he  mi^^t  make  opoo 
the  woman  he  might  many :  by  lease  and  release,  previous  to  the  marriage  of 
the  devisor,  the  devised  estates  were  conveved  to  trustees  and  their  heirs,  as  to 
part,  subject  to  certain  trusts,  to  the  use  of  the  devisor  and  his  heirs  till  the 
marriage ;  and  afterwards,  subject  to  other  trusts,  to  the  use  of  him  for  life ; 
remainder  to  trustees,  to  preserve,  &c.  remainder,  subject  to  farther  trusts,  Id 
the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male ;  remainder  to 
tlie  devisor  in  fee ;  and  as  to  the  other  part,  to  ue  use  of  the  devisor  till  the 
marriage ;  and  afterwards,  subject  to  a  jointure  to  the  intended  wife,  to  the  use 
of  the  devisor  in  fee :  b jr  an  article  executed  previously  to  the  will  in  coiiteiD- 
plation  of  the  said  marriage,  provisions  were  made  as  the  basis  of  a  settlement 
of  the  same  nature,  but  in  certain  respecU,  different  from  that,  which  was  exe^ 
cuted:  the  will  is  revoked  as  to  the  whole  estate  both  in  law  and  equity:  a 
settlement  having  been  made  previously  to  the  marriage,  the  articles  were  laid 
out  of  the  case ;  and  parol  evidence  of  an  intentionn  ot  to  revoke  was  rejected,  (a) 

Nature  and  effect  of  a  will  of  lands,  [p.  651.] 

Manner  of  pleadiiur  a  devise,  [p.  65^ 

Revocation  of  a  wul  b;^  a  conveyance  never  completed,  [p.  653.] 

Lease  for  years  or  life  is  a  revocation  of  a  will  pro  ianto  only,  [p.  653.] 

Mortgages  in  fee  and  conveyances  in  fee  for  payment  of  debts  revoke  a-will  pn 
tanio  only  in  equity,  [p.  654.] 

Remainder  subject  to  appointment  is  vested,  liable  to  be  devested,  [p.  661.] 

If  testator  makes  a  feoffment  after  the  will  to  the  use  of  himself  in  fee,  or  suilen 
a  recovery,  it  is  a  revocation,  [p.  664.] 

At  common  law  the  use  was  intended  to  be  in  the  feoffee  or  conusee ;  and  is  not 
averred;  as  it  must  be,  if  to  the  use  of  the  feoffor,  &c.,  [p.  666.] 

Conveyance  by  one  seised  ex  parte  matema:  the  use  results  in  the  same  manner: 
so  if  expressly  limited  to  hmi,  [p.  667.] 

Tenant  in  tail  with  reversion  in  fee  levying  a  fine  lets  in  the  reversion:  but  sufbv 
ing  a  recovery  bars  it  and  all  incumbrances ;  and  gains  a  new  fee,  [p.  674.] 

Implication  necessary,  [p.  676.] 

For  the  state  of  this  case,  and  the  proceedings  that  took  pkce 
when  it  first  came  before  the  Lord  Chancellor,  see  the  note,  ante. 
Vol.  IL  604. 

The  special  verdict  found  upon  the  ejectment  brought  under  the 
direction  of  this  Court,  and  tried  at  the  bar  of  the  Court  of  Common 
Pleas,  was  argued  before  that  Court  in  Trinity  Term  1795,  by  JVU- 
lianu,  (6)  Serjeant,  for  the  devisee  Sir  Charles  Cave,  lessor  of  the  Plain- 
tiff, and  Hey  woody  Serjeant,  for  Mr.  Otway,  Defendant  inYight  of  his 
wife,  the  heir  at  law ;  and  again  in  Easter  Term  1796,  by  Le  BlanCy(c) 

(a)  As  to  implied  revocations  of  wills,  see  ante,  note  |a|  to  Bfydges  v.  CftoiulM', 
2  V.  417,  a  case  which  is  not  easily  reconciled  with  WtUumB  v.  Owens,  2  V.  595. 

(b)  This  is  Serjeant  Williams,  to  whom  the  profession  is  under  such  obligatioDs 
for  the  learned  and  luminous  annotations  of  Saunders^s  Reports.  Among  the 
names  in  the  English  law,  which  never  enjoyed  the  honors  of  the  bench,  his  is 
conspicuous.  His  son,  the  author  of  the  learned  and  accurate  work  on  Executoia, 
has  added  to  the  claims  of  the  name. 

(c)  Afterwards  from  1799  to  1815  one  of  the  Justices  of  the  Kinc's  Bench. 
The  following  piquant  sketch  is  extracted  firom  the  articles  entitled,  ^  Contem- 

K)raries;  fiom  the  Note-Book  of  a  Retired  Banister,  [Mr.  Espinasse];  Frazei^ 
agazine,  vol.  vi.  319: 
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Sergeant,  for  the  lessor  of  the  Pluntiff,  and  Adair,  Sergeant,  for  the 
Defendant  (I).  ^ 

On  the  25th  of  November,  1796,  the  Court  pronounced  judg- 
ment. 

RooKE,  J.  (a)  (after  stating  the  case).  The  great  question  upon 
the  special  verdict  in  this  ejectment  is,  whether  the  will  is  revoked 

^  The  resignation  of  Mr.  Justice  Ashhurst  was  foUowed  by  the  appointment  of 
Mr.  Justice  Lablanc  to  succeed  him.  This  took  place  in  June,  1799.  He  had 
been  called  sergeant  in  Hikij  Term  of  the  year  1787,  at  the  same  time  with 
Baron  (aflerwards  Lord  Chief  Baron)  Thompson  and  Mr.  Justice  Lawrence. 
While  at  the  King's  Bench  bar,  he  had  a  very  limited  share  of  practice ;  but  he 
had  argued  some  cases  from  his  circuit  (the  I^orfolk),  with  an  ability  sufficient  to 
show  that  he  had  read  much,  arranged  it  well,  and  was  accurately  informed  in  his 
profession. 

*'  His  business  increased  with  his  assumption  of  the  coif;  and,  for  some  years 
after  he  had  taken  it,  he  held  a  considerable  share  of  the  lead  in  the  Common 
Pleas  and  on  his  circuit  IJe  stated  hLs  case  with  accuracy  and  precision ;  his 
observations  and  comments  were  ingenious  and  well  applied,  out  evidentiy 
studied,  and  delivered  without  feeling.  In  speaking,  he  was  tame  and  unimpres- 
sive ;  his  delivery  was  feeble,  and  totally  destitute  of  that  earnestness  and  seeming 
self«onviction  of  the  truth  of  what  he  wished  to  impress  upon  the  minds  of  others. 
No  varied  cadence  ever  relieved  the  ear — no  quotation  ever  interrupted  the 
sameness  of  a  shrill  monotony — nor  classical  allusion  ever  embelliBhed  his  ad- 
dress to  a  jury.    He  was  tamely  correct,  tedious,  and  unconvincing. 

^  The  gift  of  a  fluent  delivery  and  the  talent  of  persuasion,  displayed  in  brilliant 
and  well  chosen  languajze,  however  valuable  to  an  advocate,  are  not  required  to 
be  found  in  a  judge.  To  possess  extensive  learning,  correct  knowled^,  and 
firmness  of  decision,  the  result  of  well  formed  opinions,  are  amply  sufficient  to 
constitute  an  able  judge.  With  these  Mr.  Justice  Lablanc  was  eminentiy  gifted. 
The  correctness  with  which  he  decided  was  worthy  of  the  first  judicial  character 
on  the  bench,  and  his  opinion  carried  great  weight  with  the  rest  of  the  court 

**With  the  bar  he  was  not  popular;  hut,  in  his  conduct  to  them,  they  could  find 
littie  to  blame,  less  to  praise,  and  nothing  to  admire.  He  was  always  the  iudj^e. 
His  high  respect  for  himself  seemed  to  make  him  dread  to  unbend  into  familiarity, 
and  to  alarm  him,  lest,  by  so  doing,  he  descended  from  the  dignity  of  his  station. 
He  chilled  with  distant  civilly ;  and,  while  he  never  ofiended,  never  obliged.  He 
affected  occasionally  to  be  afiable,  at  the  same  time  that  his  deportment  was  cold, 
distant,  and  reserved :  it  conveved  the  idea  of  constrained  courtesy,  and  of  man- 
ners assumed,  not  natural.  The  same  dignified  feelings  seemed  to  forbid  him, 
when  on  the  bench,  to  countenance  any  kind  of  pleasantry:  he  neither  indulged 
in  it  himself,  nor  encouraged  it  in  others. 

^  He  was  of  but  moderate  stature,  but  carried  himself  with  great  erectness,  and 
seemed  to  consider  that  dignity  consisted  in  a  stiff  neck  and  perpendicular  spine. 
His  countenance  was  not  unpleasant,  but  bore  evident  marks  or  selfnsatisfaction, 
and  full  persuasion  of  the  high  importance  which  he  considered  his  situation  con- 
ferred. To  dignity  he  possessed  not  a  shadow  of  pretension ;  but  to  the  accom- 
plishment of  spruceness  no  man  had  higher  pretensions.  He  was  scrupulously 
attentive  to  his  dress,  and  appeared  to  study  the  advantage  to  be  derived  from 
personal  appearance.  As  a  judge  on  the  bench,  his  conduct  to  the  bar  was  void 
of  all  offence:  he  rejected  ap^cations  often  with  pettishness,  but  was  never 
wanting  in  ffood  manners.    In  private  life  he  was  said  to  be  an  amiable  man. 

**  In  this  uiort  sketch,  I  am  anxious  to  do  ample  justice  to  the  public  as  well  as 
private  character  of  Mr.  Justice  Leblanc.  He  was  an  able  ana  upright  judge ; 
and  in  private,  a  worthy  and  honorable  man.  I  mean  only  to  say,  that  out  of  nis 
own  circle  he  was  not  a  pleasant  one." 

(1)  Goodtitie  on  the  demise  of  Holford  and  Olhera  v.  Oiwcnfj  2  H.  Blackst  516 ; 
1  BcM3.  &  PuL  570 ;  7  Term  Rep.  399. 

(a)  He  was  made  a  Justice  of  the  Common  Pleas  in  1792,  and  continued  so  till 
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by  this  conveyance  of  lease  and  release ;  the  lessor  of  the  Phin- 
tifT  claiming  under  the  will :  the  Defendant  in  right  of  bis  wife, 
as  heir-at-law:  whether  by  force  of  either  of  these  deeds  the 
devise  of  the  premises  in  either  count  is  revoked.  To  decide  this 
question  it  is  necessary  to  consider  the  general  nature  and  effect  of  a 
will  of  lands. 

According  to  Blackstone's  Commentaries  and  Lord  Mansfield'g 
doctrine  in  two  or  three  cases,  which  I  will  state  presently,  it  ifl  con- 
sidered as  a  conveyance  declaring  the  uses :  but  it  differs  from  other 
conveyances  in  this,  that  it  raises  no  use  and  passes  no  interest  till 
the  death  of  the  testator :  when  he  dies,  it  passes  to  the  devisee  such 
estate  and  interest  as  is  devised  out  of  that  legal  interest,  of  which 
the  testator  was  seised,  when  he  executed  the  will ;  but  with  this 
proviso ;  that  the  testator  has  continued  to  be  seised  or  possessed 
without  any  alteration  of  the  estate  from  the  time  of  executing  the 
will  to  the  time  of  his  death.     To  understand  this  operation  of  a  will 
we  must  bear  in  mind,  that  in  contemplation  of  law  there  is  a  dis- 
tinction between  the  land  itself,  the  legal  fee  or  possessory  right  of 
inheritance,  and  the  use  or  equitable  right  of  inheritance.    A  man 
may  make  a  conveyance  without  parting  with  the  actual  possession; 
and  though  the  legal  right  passes  from  him,  it  will  be  revested  in 
him  as  his  old  use.     But  if  he  had  parted  with  the  l^;al  fee,  the 
law  considers  him  according  to  my  idea  as  having  another  seisin.   If 
therefore  the  testator,  conveys  away  the  whole  fee-simple  after  mak- 
ing the  will,  though  he  becomes  seised  again  of  the  old  use,  yet  the 
conveyance  renders  the  will  ineffectual ;  not  because  he  intended  to 
revoke  the  will,  but  because  by  the  rules  of  law  the  will  cannot  op- 
erate.    In  Fitzg.  240,  the  rule  is  laid  down  by  Lord  Trevor:  ''then 
as  to  the  other  part  or  necessary  qualification,  which  goes  to  the  pow- 
er of  disposing,  which  is  ownership  of  the  land :  the  law  requires 
that  to  be  complete  at  the  time  of  making  the  will :  consider,  as  to 
this  point  the  law  is  very  strict,  that  the  testator  should  have  a  dis- 
posing power  at  the  time  of  making  the  will ;  for  it  is  so  far  from 
allowing  a  subsequent  power  by  acquisition  after  to  make  the  will 
good,  that  it  requires  a  continuance  of  the  same  interest,  the  devis- 
or had  at  the  time  of  making  the  will,  to  remain  unaltered  even  to 
the  time  of  his  death  ;  for  that  any  even  the  least  alteration  of  this 
interest  is  an  actual  revocation  of  such  will."     Lord  Hardwicke  in 
Sparrow  v.  HardcastU  (I)  uses  Lord  Trevor^s  very  words 
[  *652]     almost,  or  at  least  exactly  to  the  *  same  effect ;  and  agree- 
able to  this  rule  the  manner  of  pleading  a  devise  of  land 
is,  that  the  testator  was  seised,  and  being  seised  he  made  his  will 
and  thereby  devised ;  and  that  of  such  estate  in  the  premises  he 
died  seised. 

This  rule  of  law  is  very  ancient.  The  books  refer  so  far  back  as 
the  44th  year  of  Edward  III ;  which  is  reported  both  in  the  Year 
Book  33,  and  in  the  Book  of  Assizes.     Upon  that  case  it  must  be 

(l)3Atk.799;  Amb.394, 
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obserredy  that  at  that  time  a  parol  revocation  or  republication  was 
sufficient:  the  will  therefore  might  have  been  revoked  without  the 
ceremony  of  alienation  and  taking  back,  and  republished  without  the 
delivery  to  the  vicar.  It  seems  doubtful  from  Fitzh.  Ab.  tit.  Devise^ 
pi.  16,  and  Brook  in  his  Abridgment,  tit.  Devise,  pi.  8,  makes  a 
^iKere,  ^as  to  which,  whether  it  is  Lord  Brook's  or  not,  we  are  not 
mformed,)  as  to  an  alienation  and  taking  back :  and  says,  it  does 
not  defeat  the  will  made  before  ;  because  it  is  no  will  till  death.  It 
seems  from  the  Year  Book,  that  a  doubt  was  entertained  as  to  the 
form  of  the  issue ;  because  the  heu:  does  not  deny,  that  it  is  the  last 
will,  but  only  denies,  that  the  testator  delivered  it  to  the  vicar :  but 
whatever  doubt  there  might  be  upon  that  case  only,  if  it  stood  alone, 
a  long  series  of  authorities  forbids  us  at  this  time  to  doubt  the  prin- 
ciple, that  a  feoffinent  in  fee  of  a  devised  estate  and  taking  back  the 
same  estate  is  a  revocation  of  the  will.  Dyer,  143,  ft.  states  the 
case  of  44  £dw.  III.  and  considers  it  as  settled,  that  the  will  is  void 
without  a  new  agreement  to  it;  because  the  alienation  is  a  disagree- 
ment. That  the  devisor  must  have  the  land  at  the  time,  the  devise 
is  made,  has  never  been  disputed.  It  is  laid  down  by  Lord  Coke  in 
Butler  and  Baker's  Case ;  and  it  appears  from  Lord  Mansfield,  3 
Bur.  1487,  to  have  been  the  common  law  as  to  customary  devises 
before  the  Statute  of  Wills.  But  the  question  is  as  to  the  change 
of  the  legal  interest,  though  the  testator  dies  seised  of  the  same  uses 
in  the  same  land.  The  cases  are  very  strong  to  show,  that  is  a  re- 
vocation :  1  Roll.  Ab.  615,  states,  that  if  a  man  devise  land  to  I.  S. 
and  after  makes  a  feoffment  in  fee  to  a  stranger  to  the  use  of  himself 
in  fee,  though  he  is  in  of  his  old  estate,  yet  it  seems,  this  is  a  revo- 
cation ;  for  his  intent  is  to  have  it  by  the  new  limitation ;  and  by  the 
feoffinent  he  passes  the  estate,  and  the  Statute  revests  it  in  him ; 
which  is  a  new  purchase.  Lord  Hardwicke,  3  Atk.  748,  considers 
this  as  a  settled  point ;  so  that  it  does  not  rest  upon  Lord  Rolle'a 
saying,  it  seems  to  be  a  revocation.  Lord  Hardwicke  states  it 
in  Parscns  v.  Freeman^  and  observes,  that  it  is  a  prodigious  strong 
case.  So  if  a  man  devises  land  to  I.  S.  in  fee,  and  after 
makes  a  feoffinent  of  it  to  *  the  use  of  himself  for  life  ;  [  *  633] 
remainder  to  his  wife  for  life ;  remainder  to  his  own  right 
heirs  in  fee ;  there,  says  Lord  RoUe,  616,  though  he  has  his  old 
reversion,  yet  it  seems,  that  his  intent  was  to  have  it  pass  by  the  liv-> 
ery,  and  to  be  in  by  the  Statute  and  limitation ;  and  so  as  a  new 
purchase ;  and  for  that  it  seems,  this  shall  be  a  revocation  of  the  fee 
as  well  as  for  the  life  of  the  wife. 

I  shall  observe  here,  that  though  Lord  RoUe  states  this  to  have 
been  so  settled  in  Mountague  v.  JefferieSy  yet  according  to  the  state 
of  that  case  in  Popham,  108,  it  was  not  the  principal  point.  It  is 
cited  again  by  Yelverton,  Cro.  Car.  24.  Then  came  Hussey*s  Casey 
Moor,  789.  That  is  still  stronger ;  but  upon  the  same  principle. 
The  feoffinent  was  adjudged  a  countermand  of  the  will :  but  the 
Court  say,  that  it  was  sufficient  to  declare  the  uses  of  the  feoffinent, 
Therefore  though  they  protected  the  devisee,  or  rather  the  C^siuy 
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que  uitf  as  against  an  escheat,  yet  they  did  it  by  considering  the 
will  as  a  declaration  of  uses ;  and  held,  that  in  strict  kw  the  feoff- 
ment was  a  countermand  of  the  will.  In  some  of  these  cases  the 
intent  of  the  party  is  mentioned :  but  you  must  distinguish  between 
an  intention  to  have  the  land  as  a  new  purchase  and  an  intention  to 
revoke  the  will.  Lord  Mansfield,  when  Solicitor  Greneral,  arguing 
Parsons  v.  jFVeeifMm,  says,  there  is  a  revocation,  which  does  not  de- 
pend upon  the  intention  of  the  testator ;  as  where  he  takes  back  the 
very  same  estate.  The  consequence  of  law  is,  that  the  will  is  re- 
voked, whether  he  intended  to  revoke  it,  or  not  There  are  other 
cases,  where,  intending  to  revoke,  a  man  has  made  use  of  a  mode  of 
conveyance,  which  is  never  onnpleted.  As  where  a  man  giants  a 
reversion  upon  an  estate  for  life,  which  he  had  devised ;  and  the 
tenant  never  attorns.  So  in  the  case  of  bargain  and  sale  without 
enrolment.  But  the  revocation  applicable  to  this  case  is,  where  the 
testator  alters  his  legal  interest  without  any  intention  to  revoke  the 
will.  As  to  that,  if  it  is  only  by  a  lease  for  years  or  for  life,  it  is  only 
a  revocation  pro  tanto.  But  if  the  whole  fee  is  conveyed,  it  annub 
entirely  the  effect  of  the  will,  unless  the  testator  republishes  it.  This 
is  established  by  a  series  of  cases  down  to  this  day.  I  shall  not  go 
through  them  all.  Diiter  v.  Dtsttr^  3  Lev.  108,  is  the  next  in 
order.  It  is  to  be  observed  upon  that  case,  that  there  was  no 
change  of  the  use ;  for  according  to  Martin  v.  iSfrad^n,  of  which 

there  is  a  very  accurate  note  in  5  Term  Rep.  B.  R.  107, 
[•  654]     *  the  testator  took  back  the  old  use.  Lord  LincohCi  Cue, 

1  Eq.  Ca.  Ab.  411.  Show.  P.  C.  154.  Martin  v.  Saioagt^ 
3  Barnard,  189.  Parsom  v.  Freeman,  3  Atk.  741 ;  Amb.  116;  1 
Wils.  308,  and  Sparrow  v.  Hardcasthj  3  Atk.  798.  Amb.  224,  all 
confirm  the  rule ;  and  in  the  last  case  Lord  Hardwicke  observes, 
that  there  having  been  a  uniform  series  of  opinions  in  this  point,  it 
ought  not  to  be  varied.  In  Brydges  v.  The  Dtichess  of  ChandoSy 
(ante,  Vol.  11.  417,)  this  subject  is  very  ably  and  elaborately  dis- 
cussed and  the  rule  confirmed  by  the  Lord  Chancellor ;  and  he  as- 
serts the  same  doctrine ;  and  states  himself  to  be  warranted  by  a 
more  correct  note  than  that  in  Atkyns  of  Parsons  v.  Freeman ;  which 
is  given  at  large  in  the  report  (ante,  Vol.  II.  431). 

There  are  some  exceptions  to  this  rule :  but  they  prove  the  rule ; 
and  go  upon  an  admission  of  it.  The  first  exception  is  the  case  <^ 
partition.  That,  it  must  be  observed,  does  not  respect  joint  tea* 
ants ;  for  they  have  no  power  by  the  Statute  of  Henry  VIII.  to  de- 
vise ;  and  if  one  does  devise,  and  makes  partition  afterwards,  he 
must  republish  his  will:  Swift  v.  Roberts,  3  Burr.  1488:  but  par- 
ceners and  tenants  in  common  being  seised  only  of  an  undivided 
portion  in  the  whole  would  retain  the  same  estate  and  interest  after 
partition ;  and  if  it  is  done  by  deed  and  fine  instead  of  by  writ,  the 
Courjt  has  so  far  indulged  them  as  to  say,  the  prior  devise  is  not  re- 
voked. Luther  v.  Kidby,  8  Vin.  148,  pi.  30.  3  P.  Will.  170,  w. 
(1).     V^e  are  left  to  conjecture  the  grounds  of  this  determination. 

(1)  Ridty  V.  Latfy  BaUinglass,  Sir  T.  Rayxn.  340. 
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But  Courts  of  Law  are  rigid  even  in  this  indulgence ;  for  in  Tickner 
V.  Tickner,  Chief  Justice  Lee,  one  of  the  Judges,  who  had  signed 
the  certificate  in  Luiher  v.  Kidbify  held,  that  the  deed  giving  a 
moiety  to  such  uses,  as  the  testator  should  appoint,  and  in  default  of 
aj^intinent,  to  him  in  fee,  was  a  revocation  ^1).  That  case  is 
mentioned  and  acceded  to  by  Lord  Hardwicke  m  Parsons  v.  Free- 
man. 

There  are  other  exceptions:  namely,  mortgages  and  convey- 
ances for  payment  of  debts.  It  is  not  necessary  to  notice  them : 
as  they  are  subjects  of  equitable  jurisdiction,  and  we  are  sitting  in 
a  Court  of  Law.  Notwithstanding  these  exceptions  the  general 
rule  of  law  is,  that  where  a  testator  conveys  his  whole  interest, 
whether  by  feoffment,  lease  and  release,  bargain  and  sale, 
fine  or  *  recovery,  the  will  is  ineffectual  at  law.  It  is  [*  655] 
often  contrary  to  the  intention  of  the  testator,  that  the 
will  should  be  annulled :  it  often  bears  hard  upon  individuals  to  en- 
fore  the  rule  strictly :  but  the  rule  is  so ;  and  if  it  produces  more 
mischief  than  good,  the  Legislature  in  its  wisdom  may  alter  it :  but 
we  are  bound  as  Judges  to  declare  and  to  abide  by  it.  In  vindication 
of  the  rule  however  I  must  observe  some  circumstances.  First,  it 
is  in  favor  of  the  heir-at-law :  who  is  always  an  object  of  legal 
favor :  Secondly,  it  is  ancient,  and  as  much  a  part  of  our  jurispru- 
dence as  the  rule,  that  excludes  the  father  from  inheriting  immedi- 
ately to  his  son,  and  the  rule,  that  excludes  the  half  blood  from 
inheriting  at  all ;  and  thirdly,  it  cannot  operate  upon  one,  that  is 
inops  consiUif  who  has  no  opportunity  of  being  advised  upon  the 
subject,  for  if  a  man  is  sufficiently  strong  in  mind  and  body,  and 
well  enough  assisted,  to  execute  a  solemn  deed,  which  passes  away 
his  legal  interest,  he  surely  may,  if  he  pays  attention  to  it,  republish 
his  will ;  and  it  is  a  plain,  simple,  and  perfectly  intelligible,  rule ; 
for  it  is  only,  that,  if  he  will  not  run  the  risk  of  being  within  some 
of  the  exceptions,  he  must  republish  his  will  after  making  the  con- 
veyance. If  where  there  is  so. plain  a  rule,  the  party  omits  to  con- 
form to  it,  the  disappointment  of  the  devisee  is  to  be  attributed, 
not  to  the  rigor  of  the  law,  but  the  negligence  of  the  parties ;  who 
will  either  take  no  advice  or  such  as  is  likely  to  mislead  them. 

Having  laid  down  this  as  my  notion  of  the  rule  of  law,  let  us  see, 
what  is  this  case.  I  lay  the  articles  quite  out  of  the  case ;  for  they 
were  to  be  performed  after  marriage,  and  this  is  a  voluntary  per- 
formance before  marriage;  and  if  this  was  a  question  merely  of 
performance  of  articles,  it  would  be  more  a  case  for  a  Court  of 
Equity  than  of  Law.  The  deeds  as  to  the  Swinford  and  South 
Kilworth  estates  I  consider  as  a  cqnveyance  to  trustees  in  fee  for  the 
special  purpose  of  securing  a  jointure  to  the  wife.  Had  he  con- 
veyed for  the  life  of  the  wife,  I  shoul<f  have  thought  it  a  revocation 
pro  tanto  only :  but  being  a  conveyance  in  fee,  I  am  of  opinion,  it 
is  a  revocation  of  the  will  as  to  these  estates;  and  it  is  much 

(1)  Aott  V.  Skirky,  anU,  voL  iL  604,  n. 
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stronger  as  to  the  Stanford  estates.    Therefore  my  opinion  is,  dnt 

there  must  be  judgment  for  the  heir-at-law. 
Heath,  J.  (a)     We  are  all  agreed,  that  the  will  is  revoked  as  to 
the  Stanford  estates :  we  are  divided  as  to  the  Swmford 

[*  656]     and  *  South  Kilworth  estates.    The  rule  must  be  ex- 
tracted from  the  series  of  authorities  in  the  books.    They 

(a)  He  became  a  Justice  of  the  Common  Pleas  in  1780^  and  died  in  1815.  The 
following  sketch  of  this  respectable  magistrate  is  taken  uom  the  series  of  articles 
entitled,  My  Ck>nteraponLrie8 ;  from  the  Note-Book  of  a  Retired  Bairister,  [Mr. 
Espinasse] ;  Frazer's  Magazine,  vol.  vL  pp.  427, 428 : 

"^  Mr.  Justice  Heath  was  ahnost  invariably  one  of  the  judges  who  went  the  cir- 
cuit for  very  many  years.  I  had  Uie  good  ibrtone  to  practise  before  him.  He  vu 
in  some  measure  considered  as  identified  with  its  members,  and  wis  with  then 
equally  an  object  of  attachment  and  respect  He  was  a  most  able  lawyer,  of  deep 
and  extensive  reading,  and  of  the  soundest  jud^ent  He  affected  no  parade  of 
judicial  dignity,  nor  assumption  from  his  station.  Plain  and  unassuming,  his 
whole  mind  was  bent  upon  business,  from  which  nothing  could  divert  his  attentioi. 
When  a  cause  before  him  was  called  on,  with  almost  immovable  tacitumityt  and 
with  his  eyes  close  to  the  paper  on  which  he  wrote,  he  took  down  the  evidence  of 
the  witnesses  as  they  appeared  before  him.  He  never  broVe  in  upon  their  exaini- 
tion  by  observation  or  comment;  but  a  powerful  discernment  soon  enabled  him  to 
make  up  his  mind ;  and  vdien  he  asked  the  question,  addressinff  himself  to  the 
counsel  afirainst  whoso  case  the  weight  of  evidence  appeared  to  bear,  *  Well,  Mr. 

,  what  do  you  say  to  this?  we  knew  the  opinion  which  he  had  formed,  vA 

that  it  was  not  easily  shaken,  and  submitted  to  it  without  contest    We  knew  the 
depth  of  his  learning  and  the  solidity  of  his  jud^ent 

'*  He  heard  every  objection  taken,  or  point  raised  on  matter  of  law,  in  the  comse 
of  the  cause,  without  mtemiption,  and  with  exemplary  patience.  He  pronounced 
his  opinion  on  them  with  promptness  and  precision ;  and  the  correctness  of  the 
points  which  he  ruled  was  such,  that  in  the  course  of  so  many  years  I  do  notrecol- 
loot  one  in  which  he  was  found  to  have  given  a  misdirection  to  a  jurv.  Tbei: 
accuracjr  could  only  be  equalled  by  the  brevity  with  which  they  were  delivered; 
though  It  must  be  allowed  that  they  possessed  little  of  the  graces  of  diction  or  de- 
livery.   His  language  was  unstudieo,  and  his  voice  harsh  and  indistitict 

^  1  reverenced  the  character  of  this  learned  judge,  and  always  listened  to  him 
with  profound  attention.  The  ideas  which  I  formed  of  it  were  the  remit  of  obser- 
vation on  his  mode  of  admimstecin^  justice  during  the  very  long  period  of  his 
going  the  circuit  He  was  an  admirable  judge  of  human  nature,  and  scanned 
with  great  depth  of  discernment  the  motives,  the  partialities,  and  prejudiceSf  of 
those  who  were  called  as  witnesses  before  him.  He  addressed  no  observation  to 
them  while  under  examination ;  but  he  never  failed  to  make  them  to  the  iuir,  u 
tbey  affected  the  credit  due  to  their  testimony.  He  seemed  never  to  overlook  an 
ioaceuracy,  nor  to  let  a  contxudiction  escape  him.  They^  were  observed  upon  in 
the  plainest  lanrua^,  which  detracted  nothing  from  their  effect;  they  were  nnin- 
cumbered  with  distinctions,  and  delivered  in  the  fewest  words  which  our  language 
could  furnish,  but  their  accuracy  was  unequalled. 

^  As  a  criminal  judge,  Mr.  Justice  Heath  possessed  in  a  superior  deme  the 
talent  of  seeing  into  me  true  characters  of  those  whom  he  had  to  try.  He  drev 
the  just  distinction  between  settled  depravity  in  the  commission  of  crime,  and 
what  was  unmarked  b^  habitual  delinquency.  To  the  former  he  was  inflexibly 
severe,  to  the  latter  lenient  and  mercifld.  He  held  the  mawkish  <»*  afSscted  feel- 
ings of  those  who  were  for  the  indiscriminate  abolishing  of  capital  punishmentB, 
in  all  cases  where  the  offence  was  against  private  property  only,  m  great  contempt 
For  what  purpose,  he  would  say,  were  laws  made  but  for  its  protection  ?  Severity 
in  him  proceeded  not  from  a  want  of  merciful  feeling,  but  from  a  firm  conviction 
of  its  necessity,  to  guard  against  the  commission  of  crime.  That  there  are  tboae 
in  society  upon  whom  nothing  short  of  the  fear  of  death  can  have  effect  or  deter 
from  the  perpetration  of  crime,  was  the  sound,  the  deliberate,  and  well-fonned 
opinion  of  that  excellent  judge,  I  feel  no  difficulty  in  asserting. 
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have  been  very  ably  reviewed  by  my  Brother  Rooke ;  therefore  I 
shall  only  allude  to  them.  I  observe,  my  Brother  Rooke  seems  to 
think,  that  what  is  laid  down  by  Brook  is  not  of  much  authority : 
but  I  have  always  understood  that  the  abridgers  had  access  to  the 
records  themselves :  and  many  cases,  that  appear  in  the  Year  Books 
with  an  Ad/amatur,  are  laid  down  by  them  as  decided ;  which 
could  be  only  by  their  having  access  to  records.  A  revocation  of  a 
will  is  effected  by  operation  of  law,  sometimes  even  against  the  in- 
tention ;  of  which  there  are  cases  referred  to  in  1  RoL  Ab.  614, 615. 
To  show,  that  any  change  of  the  estate  would  operate  as  a  revoca- 
tion as  well  after  the  Statute  of  Uses  as  before,  there  are  Mauniague 
v.  Jefferiesj  Lord  LAncobCi  Casty  Parsons  v.  Freemanf  Sparrow  v. 
Hardcasthy  Darky  v.  Dor/ey,  and  Brydges  v.  The  Duchess  of 
Chandos.  Some  of  these  cases  were  at  Law ;  others  in  Equity.  Upon 
tliese  authorities  I  think,  the  will  as  to  the  Stanford  estates  is  re- 
voked by  the  settlement 

It  remains  to  be  discussed,  whether  that  settlement  differs  essen- 
tially from  that  of  the  Swinford  and  South  Kilworth  estates ;  and 
the  kitter  is  to  receive  a  different  construction.  It  is  material  to 
observe,  that  in  both  conveyances  the  whole  legal  estate  is  vested  in 
trustees  to  the  use  of  the  settlor  till  the  marriage.  The  subsequent 
estates  are  merely  springing  uses,  arising  after  the  marriage.  This 
is  precisely  the  case  of  Mountague  v.  Jefferies^  and  that  of  the  Eari 
of  Lincoln.  The  circumstance  of  the  marriage  taking  effect  is 
totally  immaterial :  the  revocation  is  complete  by  the  execution  of 
the  settlement.  In  both  of  these  settlements  there  are  many  limi- 
tations in  pursuance  of  the  articles  with  the  remainder  in  fee  to  the 
settlor.  lAtther  v.  Kidby  and  Tickner  v.  Tickner  appear  to  me 
very  difficult  to  be  reconciled  with  some  of  the  other  cases  and  with 
each  other.  We  are  not  told,  but,  as  my  Brother  Rooke  has  ob- 
served, we  are  left  to  conjecture,  the  grounds  of  the  former.     It  might 

influence  the  opinion  of  the  Court,  that  a  partition  is  compulsory 

* 

'^  I  sat  next  to  him,  at  an  assize  at  Maidstone,  at  the  circuit-table.  It  was  at 
the  time  that  Sir  Samuel  Romilly's  acts  were  depending  before  Parliament  The 
cfifect  of  them  was  much  canvassed,  and  serious  doubts  raised  whether  it  would 
not  to  be  to  strip  the  criminal  code  of  the  country  of  the  only  sanction  by  which  it 
could  be  enforced,  —  punishment  by  death.  It  became  the  subject  of  conversa- 
tion. *  Mr. y^  said  the  learned  judge  to  me,  *  Sir  Samuel  Romilly  is  endeav- 
oring to  make  a  great  chaii^e  in  our  criminal  law,  by  abolishing  capital  punish- 
ments. I  do  not  approve  of  it ;  they  cannot  be  dispensed  with ;  and  1 11  give  you 
a  proof  of  the  necessity  and  effect  of  them. 

"•  *  At  one  time  the  robbing  of  bleach-ffrounds  had  grown  to  a  great  extent, 
almost  ruinous  to  the  manufacturers  and  the  proprietors  of  the  grounds.  It  had 
arisen  to  that  pitoh,  that  the  thieves  had  been  known  to  bring  down  a  waggon, 
and  to  have  swept  off  at  once  the  whole  of  the  goods  on  the  bloaching-ground. 
The  law  as  it  then  stood  was  unequal  to  the  motection  of  the  proprietors  of  the 
grounds,  and  it  became  necessary  to  apply  to  Parliament  for  redress.  An  act  was 
accordingly  passed  (stat  51,  Geo.  III.  ch.  51)  for  the  purpose,  making  the  robbing 
of  bleach-grounds  a  capital  felony.  At  the  next  assizes  for  Surrey,  tJter  the  pass- 
ing of  it,  three  men  were  indicted  before  me  for  robbinga  bleach-green  at  Crovdon. 
Thev  were  capitally  convicted:  I  hanged  them  all.  There  was  no  more  robbing 
of  bleach-greens  afterwards  in  Surrey.^  ** 
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and  not  voluntary.  To  refuse  it  is  stated  in  the  writ  of  partifion  to 
be  an  injustice.  The  writ  is  merely  brought  to  affirm  the  posses- 
sion ;  as  in  Dyer,  79  6,  or  to  ascertain  the  possession ;  as  is  stated 
in  Lord  Hale's  Commentary  upon  the  writ  De  partitume  facknh 
in  Fitzherbert's  Abridgment,  142.  The  legal  estate  of  the  party  is 
not  touched  by  the  writ  of  partition.  It  might  be,  that 
[*  657]  the  Judges  thought,  partition  by  deed  oug^t  not  *  to  have 
a  greater  effect  than  partition  by  writ :  and  that  no  act 
of  the  testator,  that  was  not  yolui^tary,  ought  to  operate  as  an  im- 
plied revocation ;  considering  too,  that  the  parties  were  tenants  Id 
common  ;  that  they  could  not  make  partition  by  release ;  and  could 
do  it  voluntarily  no  other  way  than  by  parting  with  the  whole  fee. 
However  that  may  be,  it  is  difficult  to  reconcile  that  case  with 
TUkner  v.  TKckner,  The  only  difference  between  them  is  the 
power  of  appointment  in  the  latter ;  and  though  the  execution  of 
the  power  would  operate  as  a  revocation  of  the  will,  yet  the  reser- 
vation of  the  power  in  my  apprehension  would  not  have  that  eflect. 
It  is  introduced  into  the  conveyance,  not  lightly  and  without  rea- 
son, but  for  a  very  important  purpose ;  to  enable  them  to  bar 
the  claim  of  dower  (1)  ;  therefore  as  well  in  respect  of  dower  as 
the  prior  devise,  if  the  power  was  executed,  the  former  would  be 
defeated,  the  latter  revoked.  In  Movntague  v.  Jefferies  a  covenant 
to  make  a  feoffment  was  held  no  revocation,  1  Rol.  Abr.  615  (2); 
though  a  feoffment  is  so ;  which  was  much  stronger  than  the  case 
of  a  power.  Luther  v.  Kidby  is  therefore,  I  think,  over-ruled  by 
Tickner  v.  TicTcner  (3).  We  are  relieved  from  the  cases  of  con- 
veyances of  the  whole  fee  for  partial  and  particular  purposes;  for 
they  belong  to  Courts  of  Equity,  not  of  Law. 

I  think  myself  bound  by  the  series  of  these  decisions,  with  the 
single  exception  of  Luther  v.  Kidby,  and  that  vrith  the  explanation, 
I  have  given  to  it,  to  say,  that  the  testator  has  revoked  the  will  b; 
the  conveyance ;  the  old  use  remaining  untouched. 

BuLLER,  J  (a).  This  case  has  been  already  spoken  to  so  fully 
and  elaborately,  that  I  shall  observe  only  upon  a  few  of  the  argu- 
ments used  at  the  bar.  The  principal  ground  for  the  Plaintiff  was 
that  the  articles,  the  will  and  the  deeds,  are  to  be  taken  as  one 
transaction :  and  therefore  upon  the  authority  of  Selwyn  v.  jSelvyn, 
S  Bur.  1131,  there  is  no  revocation  :  but  this  case  and  that  appear 
to  me  as  different  as  any  two,  that  can  be  named.  In  that  the  deed 
to  make  the  tenant  to  the  pracipe  was  the  most  essential  part  of  tiic 
recovery ;  and  therefore  the  recovery  related  to  that  deed ;  which 

(1)  Post,  vol.  X.  263 ;  Bay  v.  Pvn^,  5  Madd.  310,  and  5  Barn.  &  Aid.  561. 

(2)  Later  authorities  have  established,  that  a  will  may  be  revoked  by  a  covenaot: 
Bider  v.  H^ager,  Cotter  v.  Lcyer,  2  P.  Wms.  328, 622 ;  which  cajses  are  admitted  by 
the  Lord  Chancellor  in  Brya^  v.  Tht  Duchtss  of  Chandos,  ante,  vol.  ii.  436 ;  j^y 
KnoUys  v.  Akock,  v.  648 ;  vii.  558 ;  Vaws&r  v.  Jtffrty,  xvi.  519. 


(3|  See/io^i,  voLx.256. 


For  a  sketch  of  the  character  of  Mr.  Justice  Bullcr,  see  antt^  note  (a)  to 
Lewis  V.  Pra£d,  1  V.  19. 
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was  executed  long  before  the  date  of  the  will.  Besides  we  are  toM 
by  Sir  James  Burrow,  who  had  certainly  the  highest 
*  assistance  (a)  in  stating  what  he  caUs  a  probable  ground  [*658] 
of  the  judgment,  that  the  ground  was,  that  the  testator 
had  a  voidable  use  under  the  bargain  and  sale ;  which  use  was  de- 
visable ;  and  that  the  subsequent  recovery  executed  such  use,  and 
made  it  absolute.  In  this  case  the  articles  form  no  part  of  the  deeds* 
The  parties  might  have  made  very  different  provisions  from  those  of 
the  articles:  and  if  that  was  done  before  marriage,  neither  Law  nor 
Equity  could  have  altered  it.  Though  in  the  present  case  the  deed 
is  said  to  be  made  in  pursuance  of  the  articles,  it  could  not  relate 
back  to  the  articles,  or  give  the  legal  estate  from  that  time ;  as  in 
Selwyn  v.  Selwyn.  The  will  has  neither  an  express  nor  a  neces* 
sary  reference  to  the  articles  or  the  settlement*  It  does  not  profess 
to  carry  the  articles  into  execution ;  but  is  made  with  a  more  general 
view'  to  the  circumstances  the  testator  and  his  relations  then  stood 
in.  By  the  articles  he  contracted  to  setde  the  Stanford  estates  upon 
his  eldest  son  and  his  heirs  male  in  strict  settlement.  By  the  settle- 
ment the  estate  is  given  to  the  first  and  other  sons  of  that  marriage 
only ;  which  I  presume  was  the  subsequent  intention  and  agreement 
of  the  parties.  The  will  is  made  divwso  tTUuitu^  and  is  not  to  take 
effect,  if  he  leaves  any  issue,  male  or  female.  The  will  is  not  con- 
fined to  the  jointure  agreed  to  be  secured  to  Lady  Lucy  Sherrard ; 
but  is  subject  to  any  jointure  or  jointures,  he  might  make  upon  the 
woman,  he  might  happen  to  marry.  If  I  was  at  liberty  to  conjecture 
from  the  time  of  maJcing  ttie  will  and  his  state  of  health,  I  should 
think,  the  will  was  intended  to  take  place  only  if  he  died  before  he 
married :  but  I  am  not  at  Uberty  to  go  out  of  the  record.  Upon  this 
record  we  are  to  pronounce,  whether  the  will  is  revoked  or  not. 
We  are  now  to  pronounce  upon  different  instruments  conveying  the 
l^;d  estate.  The  articles  do  ^ot  convey  any  legal  interest,  and  are 
not  noticed  in  the  will ;  therefore  I  think  now,  as  I  thought  at  the 
trial,  that  they  ought  not  to  have  formed  a  part  of  the  special  ver- 
dict, and  we  cannot  take  notice  of  them.  We  cannot  set  right  any 
mistake  ;  but  are  bound  to  pronounce  upon  the  effect  of  the  deed, 
as  it  stands  upon  the  record.  Then  the  question  is,  whether  the 
deed  makes  such  an  alteration  in  the  estate  as  to  be  a  revocation  of 
the  will.  All  the  estate  is  conveyed  to  trustees  in  fee ;  therefore  I 
can  make  no  difference  between  the  different  parts  of  the  property. 
Considering  it  in  this  light,  the  point  of  revocation  is  so  fully  estab- 
lished by  ancient  and  modern  authorities,  that  any  doubt  about  it  at 
this  time  seems  calculated  to  shake  the  rules  of  property. 
I  shall  only  *  state  them  shortly.  The  case  in  Roll's  [*659] 
Abridgment  goes  upon  the  ground,  that  the  testator  had 
the  old  reversion ;  yet  it  is  said  to  be  a  revocation.  In  Godbolt  v. 
Freeman^  3  Lev.  406,  the  estate  taken  back  was  held  to  be  the  old 
use,  and  therefore  to  go  to  the  heir  ex  parte  matema.    In  Abbot  v. 

(a)  The  notes  of  Lord  Mansfield. 
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Burton,  2  Salk.  590,  it  was  still  held,  that  being  the  old  use,  the 
heir  ex  parte  matema  should  take,  and  that  there  was  no  diflference 
between  an  express  limitation  and  a  use  resulting  in  law.  In  these 
two  last  cases  there  was  no  question  about  a  revocation ;  and  the 
authority  of  the  case  in  RoUe's  Abridgment  is  left  wholly  untouched. 
Under  that  there  is  no  doubt,  that  a  previous  will  in  either  of  those 
cases  would  have  been  revoked  by  the  subsequent  feoffment  or  fine 
and  recovery.  The  case  in  RoUe's  Abridgment  goes  beyond  the  case 
of  Abbot  V.  Burton ;  for  in  the  latter  the  use  was  out  of  the  party, 
and  was  vested  in  trustees :  but  in  the  former  it  never  was  in  any 
other  person ;  and  yet  it  was  held  a  revocation. 

Then  came  Lord  Lincoln's  Case.  It  has  happened  that  in  many 
subsequent  cases  that  determination  has  been  lamented :  but  it  was 
never  denied.  In  Doe  v.  Potts,  Doug.  723,  Lord  Mansfield  went 
so  &r  as  to  say,  the  absurdity  of  it  was  shocking :  but  he  added,  it 
is  now  law.  Perhaps  the  misfortune  there  war,  that  the  deed  was  not 
attacked  upon  the  ground  of  insanity.  But  let  us  see,  how  it  was 
received  in  Westminster  Hall.  In  Fitzg.  241,  Lord  Trevor  puts  the 
case  thus :  "  Where  there  is  tenant  in  fee-simple,  and  he  devises  his 
lands  to  another,  and  after  that,  and  some  time  before  his  death,  be 
makes  a  feoffment  of  these  lands  to  another  to  the  use  of  himself 
and  his  heirs,  though  this  to  some  purpose  is  no  alteration,  for  he  is 
absolute  owner  of  the  estate,  as  before,  yet  this  does  not  make  the 
will  good,  but  it  is  a  revocation  thereof:  and  so  it  was  adjudged  in  the 
case  of  my  Lord  Lincok  through  so  small  an  alteration." 

That  shows,  he  understood  Lord  LincohCs  Case  to  proceed  wholly 
upon  the  ground  of  the  first  limitation  to  himself  and  his  heirs,  with- 
out any  regard  to  the  limitations  upon  the  marriage,  which  never 
took  effect.  Parsons  v.  Freeman,  Sparrow  v.  HardcasiU,  and  Dor- 
fey  V.  Barley,  3  Wils.  6,  all  go  upon  the  same  ground.  In  Spomu 
V.  Hardcastle,  Lord  Hardwicke  says,*that  if  a  person  seised  in  fee 
suffers  a  recovery  for  the  express  purpose  of  confirming  his  will,  yet 
it  is  a  revocation.  In  8  P.  Wms.  165,  there  is  a  pretty  strong  pas- 
sage, stating  the  case,  where  a  man  devises,  and  after- 
[*660]  wards  *  makes  a  feoffment,  "  though  to  the  use  of  himself 
and  his  heirs,  and  though  this  use  be  the  old  use  and  the 
old  estate,  yet  according  to  the  several  cases  in  1  RoUe's  Abr.  614, 
title  Devises  revoked,  this  is  a  revocation ;  and  the  case  in  3  Lev. 
108,  Bister  v.  Bister,  was  cited  as  in  the  very  point ;  of  which 
opinion  was  also  the  Lord  Chancellor." 

That  case  is  put  as  upon  the  absolute  fee-simple ;  and  is  admitted 
as  clear  by  the  Chancellor.  The  only  other  case,  I  shall  mention,  is 
Brydges  v.  The  Buchess  of  Ckandos,  The  limitations  of  the  deed 
were  exactly  the  same  as  those  of  the  articles :  and  it  was  deter- 
mined both  in  the  Court  of  Chancery  and  in  the  House  of  Lords, 
where  all  the  Law  Lords  attended,  that  it  was  a  revocation ;  and 
if  the  will  was  revoked  in  Equity,  a  fortiori  it  was  a  revocaUon  al 
law. 

As  to  the  case  of  partition,  it  is  a  case  sui  generis ;  and  therefore 
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if  there  was  no  distinction  between  that' case  and  others,  I  should 
not  hold  myself  at  liberty  to  overturn  all  the  uniform  decisions,  that 
have  taken  place  in  such  a  series.  But  it  is  materially  distinguish- 
able ;  and  the  determinations  are  founded  wholly  upon  that.  A 
tenant  in  common  has  a  right  to  his  part  only,  though  he  occupies 
the  whole  in  conunon.  He  can  sell,  devise  and  give,  that  part  only ; 
and  by  law,  any  one  has  a  right  to  have  his  part  set  out  by  metes 
and  bounds :  and  when  it  is  so  set  out,  he  has  the  same  estate  and 
interest,  as  Ke  had  before.  In  Webb  v.  Tempky  1  Freem.  549,  the 
ground  was,  that  no  material  alteration  was  made :  yet  the  Court 
was  divided :  but  the  partition  was  not  by  the  fine,  but  previous  to 
it  If  the  partition  was  by  writ  against  the  wish  of  the  testator,  it 
was  no  revocation.  It  is  but  one  step  more  to  hold,  that  the  same 
thing  by  deed  or  fine  should  not  have  a  difi*erent  effect :  but  whether 
that  is  right  or  not  may  be  a  question.  In  Luther  v.  Kidbyy  8  Vin. 
M8|,  there  was  only  a  covenant  to  levy  a  fine ;  and  the  authority  of 
it  may  be  questionable.  But  supposing  it  to  be  law,  it  only  goes  to 
this,  that  there  is  no  difference  between  a  fine  in  consequence  of  a 
covenant  and  the  writ :  but  the  Court  did  not  mean  to  lay  down  a 
rule  applicable  to  any  other  case :  on  the  contrary  a  case  of  revo- 
cation is  stated,  which  perhaps  would  not  be  so  decided  since  the 
case  of  Sehoyn  v.  Sehoyn :  <<  if  A.  devises  land,  and  levies  a  fine, 
and  the  caption  and  deed  of  uses  are  before  the  will,  but  the  writ 
of  covenant  is  returnable  after  the  will,  this  seems  a  revocation ;  be- 
cause a  fine  operates  as  such  from  the  return  of  the  writ 
*  of  covenant  and  not  from  the  caption."  But  taking  the  [*661] 
whole  case  together,  it  seems  as  if  it  was  thought,  there 
was  a  difference  between  a  fine  for  partition  and  for  any  other  pur- 
pose. If  the  fine  was  the  operative  instrument  in  Luther  v.  IRdbjfy 
the  authority  of  that  case  seems  considerably  shaken  by  Tickner 
V.  T^kner,  and  what  Lord  Hardwicke  says  in  Parsons  v.  Freeman 
and  Sparrow  v.  Hardcastle.  In  Tickner  v.  Tickner  the  fee  and  the 
whole  use  were  vested  in  the  testator ;  and  yet  because  the  partition 
was  made  by  means  of  a  conveyance  to  a  trustee,  it  was  held  to  be 
a  revocation.  I  say,  the  fee  was  vested  in  the  testator  ;  because  that 
point  is  determined  in  diffi^rent  cases  (1).  In  Doe  v.  itfbr^m,  4 
Term  Rep.  B.  R.  39,  the  remamder  in  fee  to  the  children  subject  to 
the  appointment  was  held  vested,  liable  to  be  devested.  Lord 
Kenyon  there  says,  *^  this  estate  was  limited  to  Bethia  Willis  and  to 
her  heirs,  until  the  marriage  should  be  solemnized  ; "  and  his  obser- 
vation upon  it  is  this :  <<  it  was  therefore  intended,  that  the  legal 
estate  should  not  be  taken  out  of  her,  unless  the  marriage  took 
effect." 

So  I  say  upon  Lord  LimcohCs  Case.  It  turned  entirely  upon  the 
limitation  to  himself  till  the  marriage.  The  legal  estate  was  not 
taken  out  of  the  testator  till  the  marriage  either  in  that  case  or  in 
this.     In  Idle  v.  Cook,  2  Lord  Raym.  1150,  and  Cunningham  v. 

(1)  .Me,  Smith  v.  Lord  Cametferd,  vol.  iL  698,  and  the  note,  706»  voL  L  309. 
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Moody,  1  Ves.  174,  the  same  point  was  settled  as  to  the  vesting. 
Apply  those  cases  to  Tickner  v.  TicTcner.  The  fee  vested  pre- 
viously to  an  appointment ;  and  then  the  deed  and  fine  were  the  sole 
ground  of  revocation  in  that  case ;  and  not  the  limitation  of  aoj 
new  use.  If  so,  it  is  in  direct  contradiction  to  Luther  v.  Eidby  (1) ; 
and  the  report  of  Partoru  v.  Freeman  in  Ambler  shows^  it  was  so 
considered.  There  Lord  Hardwicke  approved  of  Tickner  v.  Ttdc- 
ner,  and  said,  it  was  the  same  case  as  that  before  him.  If  there  is 
no  distinction  between  the  case  of  partition  and  other  cases,'  where 
the  partition  is  made  by  deed  and  fine,  Luther  v.  Kidbt/y  supposing 
the  partition  made  by  fine,  must  fall.  We  are  not  informed  of  ik 
reasons  of  it.  They  are  left  to  conjecture.  If  it  be  law,  it  must  be 
upon  this,  that  partition  is  a  single  case.  But  in  Sorrow  v.  Hard- 
castUy  Lord  Hardwicke  expressly  denies,  that  there  is  any  distinction 
from  the  particidar  purpose.  If  the  estate  is  conveyed  to 
[*662]  trustees,  though  for  an  infant,  and  the  old  *use  reniains, 
the  later  cases  establish  it  as  a  revocation.  Chief  Justice 
Lee  was  one  of  the  Judges,  who  decided  Luther  v.  Kidby:  and  his 
judgment  in  Tickner  v.  Tickner  seems  to  me  a  correction  of  his 
former  opinion,  made  probably  after  conversation  with  Lord  Hard- 
wicke ;  who  upon  all  occasions  approved  of  the  last  decision.  The 
reason  is,  that  when  a  man  makes  a  conveyance,  he  not  only  actu- 
ally transfers  the  estate,  he  had,  but  he  meuis  the  estate  to  pass 
under  that  deed,  not  under  any  former  deed  or  will. 

Therefore  I  am  of  opinion  with  my  Brothers  Rooke  and  Heath, 
that  there  ought  to  be  judgment  for  the  Defendant. 

Etre,  Ch.  J.  (a)  Though  this  doctrine  of  revocation  has  been  car- 
ried to  a  very  inconvenient  extent,  in  consequence  of  which  many 
wills  have  been  cruelly  disappcnnted,  and  many  families  greatly  dis- 
tressed, I  agree,  that  the  judges  are  not  to  be  vnser  than  the  bw; 
that  their  duty  is  to  declare  and  execute  the  law  as  it  is,  and  not  to 
strain  it  in  order  to  mould  it  to  their  conception  of  what  it  ought  to 
be  :  I  therefore  declare  in  the  outset,  having  the  misfortune  to  (bfier 
in  the  conclusion,  I  draw,  from  the  other  Judges,  that  I  distinctly 
acknowledge  every  principle,  that  governs  the  law  of  Revocation, 
and  submit  to  the  authority  of  what  is  to  be  found  in  the  l^ooks,  in 
the  points,  to  which  the  cases  go ;  but  when  the  cases  are  urged  as 
illustrations  of  those  prindples,  and  as  furnishing  rules  for  the  ap- 
plication of  them  to  the  particular  case  under  consideration,  I  con- 
ceive, that  without  incurring  the  imputation  of  removing  land-marb 
or  breaking  in  upon  the  rules  of  property  I  may,  and  it  is  my  duty 
to,  inquire,  whether  the  cases  are  sufficiently  uniform  or  approach- 
ing in  circumstances  sufficiently  near  to  control  my  judgment  in  a 
case,  which  I  think  new  in  circumstance,  and  depending  upon  a 
a  principle  in  the  Law  of  Revocation,  that  has  not  undergone  much 
legal  discussion. 


(1)  PoO,  vol.  X.  256. 
(a) 


For  a  slight  sketch  of  this  judge,  whose  opinions  are  always  read  with  satis- 
factibn,  see  onle,  note  (a)XoBvU  v.  Vardy,  1  V.  370;  also,  2  V.  61. 
VOL.  III.  41* 
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I  reduce  the  argument  to  the  point  of  difference  between  us ;  and 
I  declare,  that  Lord  Lincoln! b  Casey  which,  I  admit,  ought  not  to  be 
now  shaken,  and  the  late  case  upon  the  Duke  of  Chandos's  will,  do 
approach  sufficiently  near  to  be  an  authority  for  determining,  that 
tlie  deeds  first  stated  in  this  special  verdict  do  amount  to  a  revoca- 
tion of  the  will  as  to  the  Stanford  estates.  My  doubt  is  upon  the 
second  conveyance  stated  in  the  verdict:  and  I  conceive,  that, 
let  the  operation  of  the  last-mentioned  conveyance  be 
what  *  it  may,  the  testator  died  seised  of  that  estate,  which  [*663] 
he  had  at  the  time  he  executed  the  will,  and  there  is  no 
ground  to  raise  a  presumption  in  law  from  the  conveyance,  that  he 
intended  to  revoke  the  will ;  and  therefore  that  the  will  may  operate 
upon  it ;  and  that  I  may  be  clearly  understood,  when  I  say  the 
same  estate,  I  do  not  mean  the  identity  of  the  land,  but  the  quality 
of  estate  and  interest  in  that  land :  I  mean  to  argue,  that  he 
died  seised  of  the  old  use  ;  to  which  the  new  estate,  right,  title  and 
possession,  (to  use  the  words  of  the  Statute)  that  was  for  a  moment 
in  the  trustees  under  the  conveyance,  had  united  itself,  not  as  a  new 
estate,  right,  title  and  possession,  but  according  to  the  quality,  man- 
ner, form  and  condition,  of  that  old  use ;  for  those  are  the  words  of 
the  Statute.  Here  I  take  my  ground.  If  I  fail  in  supporting  that, 
the  will  is  revoked :  if  I  maintain  it,  upon  the  principle  of  the  Law 
of  Revocation  I  shall  be  right  in  declaring,  that  the  will  is  not  re- 
voked, and  the  authorities  wUl  be  better  reconciled  by  that  judgment, 
than  by  declaring,  that  it  is  revoked. 

Wills  are  said  to  be  revoked,  first,  in  the  proper  sense  of  that 
word,  when  the  testator  has  signified  his  intention,  that  the  will  he 
has  made,  shall  not  be  his^  last  will ;  or  when  he  does  certain  acts, 
or  certain  alterations  have  taken  place  in  his  situation,  so  necessarily 
inferring  an  intention  to  revoke  it,  that  the  law  will  presume  it. 
That  is  what  we  call  implied  revocation.  Some  of  the  instances  of 
the  last  sort  are  dispositions  of  property  inconsistent  with  the  will ; 
such  as  giving  by  a  subsequent  deed  a  greater  or  less  interest  to  the 
same  person,  to  whom  some  interest  was  devised  by  the  will.  Both 
cannot  take  effect.  That  by  the  deed  must.  Therefore  that  is  a 
case  of  necessary  imphcation.  So  a  feoffment,  upon  which  there 
was  no  livery,  or  a  bargain  and  sale  never  enroled :  though  there  is 
no  alteration  in  the  estate,  the  law  implies  a  revocation ;  because 
the  testator  going  so  far  towards  an  alteration  manifests  his  inten- 
tion, that  the  disposition  made  by  the  will  should  not  stand.  Mar- 
riage and  the  birth  of  a  child  are  an  instance  of  alteration  of  cir- 
cumstances working  a  revocation  upon  the  same  principle,  raising 
a  presumpti(Hi  of  hiw.  All  these  are  modes  of  revocation  in  the 
proper  sense  of  the  word.  But  secondly,  wills  are  said  to  be  re- 
voked in  an  improper  sehse,  where  no  actual  intention  to  re- 
voke is  proved  from  acts  or  circumstances  of  the  testator;  as 
where  the  subject  devised  is  destroyed,  or  parted  with,  and  never 
comes  back  to  the  testator;  or  the  same  lands  have  come  back 
to  him  under  modifications  of  the  inteiest  and  by  force  of  some 
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legal  conveyance.    In  the  latter  instance  the  will  cannot  take  effect 
for  technical  reasons :  in  the  former  the  will  is  rather  anDulled,  as 
Wentworth  expresses  it  in  his  Office  of  an  Executor,  than  revoked: 
but  the  language  is,  that  it  is  revoked.    Lord  Hardwicke  calls  the 
extinguishing  or  destroying  the  thing  devised  a  virtual  revocation: 
how  improperly,  appears  from  this ;  that  the  subject  is  gone  by  part- 
ing with  the  thing :  but  the  will  is  not  revoked ;  not  even  Tiitinlly. 
A  revoked  will  can  be  republished :    but  a  republication  will  not 
not  bring  back  the  estate,  upon  which  the  will  was  to  operate.    By 
construction  upon  the  Statute  a  will  can  operate  only  upon  the  es- 
tate, the  testator  had  at  the  time  he  executed  it ;  therefore  in  plead- 
ing it  must  be  stated,  that  the  party  was  seised  ;  and  he  afterwards 
devised ;    and  that  he  died  so  seised.      If  the  estate  therefore 
comes  back  with  modifications  of  the  whole  interest,  or  he  takes 
back  an  estate  by  purchase,  the  will  cannot  operate  upon  the  new 
estate,  totally  independent  of  the  law  of  Revocation.     It  \e  not  the 
same  estate  strictly  speaking.     Suppose  he  takes  a  fee-simple:  it  is 
not  that  fee-simple,  which  he  had  at  the  time  of  making  his  wiU, 
but  another,  derived  by  a  different  title,  perhaps  descendible  in  a 
different  course.     Suppose,  a  man  seised  ex  parte  matema  sells  the 
estate  and  afterwards  thinks  fit  to  buy  it  again ;  (I  avoid  the  eqid' 
ffoque  of  the  word  *^  purchase  ")  he  would  take  it  as  a  new  estate ; 
and  it  would  descend  to  his  heirs  ex  parte  patema.    This  is  a  legal 
quality  inherent  in  a  new  purchased  estate  ;  and  distinguishes  it  from 
the  old  estate  ;  and  by  that  we  should  be  relieved  from  the  senseless 
jargon,  we  have  heard,  of  the  quasi  the  old.  estate :  a  term  used  in 
some  of  the  old  cases,  and  denoting  something,  which  is  neither  the 
old  estate  nor  the  new  estate,  but  something  between  both,  some- 
thing perfectly  anomalous  and  unintelligible,  with  no  legal  quality, 
and  perfectly  inoperative  but  for  the  mischievous  purpose  of  disap- 
pointing the  will.    There  is  a  rule,  not  a  principle,  which  is  now 
become  a  common  rule  of  property,  and  for  that  reason  sacred ;  that 
if  the  testator  makes  a  feoffment  after  the  will  to  the  use  of  himself 
in  fee,  or  suffers  a  recovery,  it  is  a  revocation ;  and  when  the  case 
in  ipsissimisterminis  occurs,  we  must  apply  that  rule :  but  it  is  very 
different,  where  the  rule  is  to  be  applied  to  another  case  not  in  tp- 
sissimis  temUnis :  the  principle  must  be  then  extracted.     It  was  ar- 
gued, that  this  rule  is  bottomed  in  another  rule ;  that  if  after  making 

the  will  the  testator  parts  with  his  estate  or  devests  him- 
[*  665]     self  of  it  for  a  moment,  he  has  revoked  the  *  will ;  and  it 

is  truly  said,  that  this  will  reach  beyond  cases  of  feofiinent 
or  other  conveyance  to  the  use  of  the  fi^ffor  in  fee :  but  that  rule  is 
exemplified  no  where  but  in  the  cases,  they  suppose  to  flow  fitun  it: 
which  is  in  my  opinion  arguing  in  a  circle.  The  case,  where  the 
testator  takes  back  the  old  use.  Lord  Hardwicke  calk  a  prodigious 
strong  case,  and  says,  it  must  arise  from  a  presumed  intention  to  re- 
voke the  will :  it  must  be  presumed,  he  would  not  have  made  the 
new  conveyance  without  an  intention  to  revoke.  If  this  be  the 
reason  of  the  rule,  I  understand  it,  and  perceive  distinctly,  under 
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what  head  of  the  Law  of  Revocation  I  am  to  class  these  cases. 
They  are  not  anomalous,  or  positivi  juris :  they  are  only  the  appli- 
cation of  a  clear  principle  in  the  Law  of  Revocation  ;  that  where 
an  intention  to  revoke  is  demonstrated  by  the  testator,  he  has  re- 
voked the  will.  If  that  ground  is  rejected,  I  must  understand  it  as 
a  positive  rule ;  and  that  rule  is  confined  to  these  cases. 

These  few  observations  upon  the  doctrine  will  serve  to  show  the 
bearings  of  my  proposition ;  that  the  testator  died  seised  of  his  old  es- 
tate, which  he  had,  when  he  made  the  will ;  and  has  made  no  de- 
monstration of  an  intention  to  revoke  it ;  whence  I  conclude,  he 
has  not  revoked  it.  As  to  this  last  part  of  the  proposition,  demon- 
stration of  an  intention  to  revoke,  the  case  is  destitute  of  the  least 
ground  of  intention  to  revoke.  It  was  expressly,  and  very  wisely, 
laid  out  of  the  argument  by  my  Brother  Adair.  I  felt  the  difficulty 
for  a  time  as  to  the  old  use  during  the  time,  the  testator  was  seised 
.of  a  base  fee  only,  a  fee  determinable  on  his  marriage.  Mr.  Hargrave 
in  one  of  his  notes  upon  Coke  Littleton  (I)  has  entered  into  a  very 
elaborate  and  able  discussion  of  this.  In  strict  law  the  reverter 
seemed  to  be  a  possibility,  which  vested  in  the  telessee ;  and  when 
it  did  revert  to  the  relessee  for  the  purpose  of  securing  the  rent- 
chai^,  I  doubted,  whether  the  use  subject  to  the  rent-charge  was 
to  be  considered  as  the  old  use  or  a  new  springing  use ;  but  as  it 
did  not  arise  to  a  stranger,  but  was  to  be  considered  as  not  disposed 
of,  and  all  this  perplexity  arose  upon  the  form  of  the  conveyance, 
and  upon  the  authority  of  Abbot  v.  BurtoHy  2  Salk.  590,  I  satisfied 
myself,  it  was  the  old  use,  and  never  in  construction  of  law  out  of 
the  testator ;  and  that  is  the  true  idea,  the  word  "  resulting,"  appli- 
cable to  this  subject,  is  meant  to  express. 

*I  proceed  to  show,  that  it  was  the  old  u^e.  This  can-  [*666] 
not  be  denied ;  that  the  intent  of  the  parties  in  the  latter 
deed  and  the  whole  substantial  eflfect  (be  its  formal  opeiation  what  it 
may)  was  simply  to  secure  a  jointure  of  1400Z. ;  and  the  estate,  sub- 
ject to  that,  was  not  intended  to  be  altered,  or  in  any  manner  affected ; 
and  as  fisur  as  the  form  of  the  conveyance  purports  to  alter 
the  nature  and  quality  of  the  estate,  it  goes  beyond  the  object 
of  the  conveyance.  Courts  of  Justice  not  only  do  not  incline  to  al- 
low the  form  of  the  conveyance  to  go  beyond  the  intention,  but  will 
be  ready  to  adopt  all  expedients  to  prevent  it ;  and  to  confine  the 
operation  of  every  conveyance  to  the  special  purpose.  Abbot  v. 
Burton  is  an  authority  for  the  general  doctrine  ;  and  in  Parsons  v. 
Freeman  Lord  Hardwicke  applies  it  to  the  particular  case  of  revoca- 
tion, laying  it  down  as  a  general  rule,  that  conveyances  for  a 
special  purpose,  whether  feoffinent,  lease  and  release,  fine  or  recovery, 
shall  not  operate  beyond  the  special  purpose,  and  against  the  inten- 
tion revoke  the  will.  The  testator  by  the  form  of  the  conveyance 
takes  a  base  fee  determinable  upon  the  marriage ;  when  the  seisin 
reverted  to  the  relessees  for  the  purpose  only  of  executing  the  only 

(1)  Co.  litt  12,  6,  note  2. 


666  CAVE  V.  HOLFORO.  [1798. 

use  of  conveyance ;  viz.  for  securing  a  jointure;  for  though  it  affected 
to  dispose  of  the  rest,  the  law  is  dear,  that  it  was  in  the  testator,  io- 
dependent  <^  that  disposition.  The  simple  purpose  of  all  this  fonn 
is  to  secure  the  jointure.  If  that  had  been  effected  by  another  mode 
of  conveyance,  it  is  clear,  and  my  Brothers,  I  believe,  understand  it 
so,  that  the  will  would  not  have  been  revoked.  But  Lord  Hard- 
wicke  says,  if  the  conveyance  is  for  a  special  purpose,  it  shall  notgQ 
beyond  that  purpose  ;  and  the  will  is  not  revoked  ;  the  form  is  in- 
strumental only.  I  do  not  mean  to  adhere  to  the  strict  letter,  that 
it  is  for  a  special  purpose :  it  must  be,  I  agree,  a  purpose,  that  leaves 
the  substance  of  the  fee  untouched  to  go  according  to  the  will;  a 
purpose  therefore  not  inconsistent  with  the  will.  If  the  spedal  pur- 
pose requires,  that  the  whole  fee  shall  be  disposed  of  agsunst  the  will, 
I  agree  then,  the  will  is  revoked.  Upon  the  supposition,  that  this 
special  purpose  was  not  to  exhaust  the  fee,  but  to  leave  it  undisposed 
of,  I  take  it  to  be  clear,  this  is  not  a  case  of  revocation.  But  stiU 
it  is  necessary  for  the  lessor  of  the  Plaintiff  to  make  out,  what  he 
must  have  averred  in  pleading,  that  the  testator  died  seised.  Sap- 
pose,  the  deed  did  not  purport  to  limit  the  rest  of  the  estate :  must 

not  the  use  have  reverted  to  him,  as  never  disposed  of? 
[*667]     At  the  common  *law  the  use  was  always  intended  to  be 

in  the  feoffee  or  conusee ;  and  a  rule  of  pleading  is  estab- 
lished upon  it ;  which  is  stated  by  Lord  Holt  in  Lord  Anghua  f . 
Lord  Altham,  2  Salk.  676  ;  that  it  is  not  averred  ;  as  it  must  be,  if 
to  the  use  of  the  feoffor  or  conusor.      I  admit,  there  is  in  this  case 
an  express  remainder  in  fee  to  the  testator:  what  is  the  difference? 
Another  proposition  is  clear  in  law ;  that  the  use  declared,  and  which, 
if  not  declared,  would  have  resulted,  is  one  and  the  same  use ;  and 
this  is  not  a  mere  dry  proposition,  productive  of  no  legal  conse- 
quence :  the  course  of  dissent  is  regulated  by  it.     For  instance,  in  the 
case  of  the  •onveyance  by  a  man  seised  ex  parte  matema  the  use  re- 
sults to  him  in  the  same  manner ;  so  it  is,  where  the  use  is  expressly 
limited  to  the  party,  from  whom  the  estate  moved:  it  would  be  in 
him  as  his  old  estate,  and  go  to  the  heirs  ex  parte  matema :  Co.  Lit 
13  a.      Abbot  V.  Burton ;  and  that  case  is  recognized  in  Martin  v. 
Strachan,  5  Term  Rep.  B.  B.  107.      In  Abbot  v.  Burton  they  at- 
tempted to  alter  the  descendible  quality  of  the  use  by  arguments 
drawn  from  the  form  of  the  conveyance ;  which  was  fine  and  recor- 
ery.     To  that  the  Chief  Justice  said,  the  fine  and  recovery  were  both 
to  be  taken  as  one  entire  conveyance,  consisting  of  these  several 
parts  and  directed  as  to  the  use  of  them  by  the  same  covenants: 
that  though  the  conusees  had  a  seisin  ih  fee  of  the  estate  and  use 
vested  in  them  by  the  fine  for  a  special  purpose,  and  upon  that  seisin 
the  recovery  was  had,  and  in  strictness  the  estate  passed  by  it  was 
their  estate,  yet  upon  consideration  of  the  whole  conveyance  the  es- 
tate did  originally  move  from  the  conusor  of  the  fine ;  and  for  that 
reason,  if  there  had  been  no  limitation  of  the  remainder  of  the  use 
upon  the  recovery,  he  took  it  to  be  very  clear,  that  so  much  as  re- 
mained unlimited  should  result  to  the  conusor  and  his  heirs,  and 
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not  to  the  conusee ;  in  whom  the  estate  was  not  vested  with  a 
purpose  to  create  him  any  interest,  but  in  order  to  forward  and 
complete  the  conveyance  of  the  conusor^s  estate  ;  which  was  taken 
as  one  conveyance  ;  then,  the  use  limited  upon  the  recovery  arises 
as  properly  out  of  the  estate  that  moved  from  the  conusor  of  the  fine, 
as  if  he  had  made  a  feoffment  or  fine  on  any  single  conveyance 
to  that  use. 

This  doctrine  relieves  us  from  all  difficulty  from  the  form  of  the 
conveyance.  If,  though  by  the  form  of  the  conveyance  the  estate 
was  taken  from  the  conusees,  yet  still  the  use  might  result  from  the 
estate  of  the  conusor,  because  in  substance  it  was  his 
*  conveyance,  it  follows,  that  as  this  jointure  was  created  [*  668] 
by  conveying  an  estate  to  the  trustees  by  lease  and  release 
for  that  single  purpose  only,  the  form  shall  not  operate  beyond  the 
purpose  and  the  effect  of  the  conveyance ;  for  if  it  does  in  this  case, 
why  did  it  not  in  that  ?  This  doctrine  justifies  my  observation,  that 
Courts  of  Justice  are  not  inclined  to  allow  the  form  to  prevail  against 
the  intention :  but  it  goes  farther ;  for  Lord  Trevor  observes,  what 
is  repeated  by  Lord  Chief  Justice  Lee  in  Martin  v.  Sirachariy  tiiat 
the  use  limited  upon  the  common  recovery  arises  out  of  the  estate  of 
the  conusor  not  the  conusee.  We  know,  it  is  the  definition  of  a  use 
separated  from  the  land,  that  it  is  collateral  to  the  seisin  of  the  land ; 
and  when  the  statute  unites  the  seisin  and  the  use,  it  is  according  to 
the  quality  of  the  use,  not  of  the  seisin ;  therefore  if  the  use  is  the 
old  use,  when  the  seisin  is  united  to  it,  it  must  be  the  old  estate ; 
and  I  cannot  agree,  that  the  union  is  to  be  considered  as  a  new  feoff- 
ment ;  for  if  so,  it  would  be  taken  back  as  a  new  estate  and  by  pur- 
chase ;  the  contrary  of  which  is  resolved  in  all  the  cases,  that  are  to 
be  found.  Therefore  it  is  not  in  any  degree  analogous  to  a  re-con- 
veyance by  a  new  feoffinent ;  and  my  farther  conclusion  is,  that  the 
testator  died  seised  of  that  estate,  of  which  he  was  seised  at  the 
time,  he  made  the  will ;  with  this  alteration,  that  by  those  deeds  he 
has  created  abhargeupon  the  estate  of  1400/.  a-year  for  a  jointure, 
with  a  term  of  500  years  to  secure  it.  Here  is  an  alteration.  That 
alterations  in  an  estate  in  many  instances  work  a  revocation,  I  admit. 
It  is  one  of  the  general  heads  of  the  Law  of  Revocation.  But  the 
law  is  clear)  that  an  alteration  of  this  nature  shall  not  revoke  a  will. 
It  is  settled  over  and  over  again,  that  a  lease  for  years  or  even  for 
life  after  a  devise  of  the  fee  will  not  revoke  a  will.  Both  these  cases 
are  put  in  Mauntague  v.  Jefferies,  1  Bro.  Ab.  tit.  Devise,  615.  Cro. 
Jac.  49.  Cro.  Car.  23 ;  and  there  are  many  modern  cases  to  the 
same  effect.  They  call  it  a  revocation  pro  tanto.  That  is  an  im- 
proper use  of  the  word  ;  for  the  truth  is,  part  of  the  thing  devised  is 
gone,  and  therefore  the  will  cannot  operate,  without  even  an  inten- 
tion to  revoke.  In  this  case  there  is  not  even  a  partial  revoca- 
tion ;  for  the  will  purports  to  operate  only  upon  that  part  of  the  fee, 
which  remains  in  the  testator  after  making  a  jointure.  In  this  cir- 
cumstance the  case  is  new ;  and  the  circumstance,  in  which  it  is 
new,  goes  to  exclude  all  pretence  for  an  intention  to  revoke ;  for  the 
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deed  respects  nothing  but  what  is  expressly  reserved  out  of  the 
will.  It  is  so  &r  from  being  inconsistent  with  the  will,  that 
the  will  and  the  subsequent  deed  amount  in  eflfect  to  one  con- 
veyance to  the  uses  declared  by  that  will  and  that  subsequent 
conveyance.  These  cases,  I  have  mentioned,  were  not  denied 
at  the  Bar ;  nor  was  it  insisted,  that  a  mere  alteration  by  a  lease  for 
life  or  years  to  a  stranger  would  work  a  revocation.  This  must  be 
remembered,  when  we  come  to  talk  of  the  least  alteration  making  a 
revocation.  How  then  is  this  will  revoked?  Not  upon  the  ground 
of  intent ;  for  that  is  abandoned. 

My  Brother  Adair  stated  it  to  be  a  positive  rule  of  Law  established 
by  a  series  of  decisions,  that  certain  acts  done  by  the  testator  would 
be  a  revocation,  let  the  intent  be  what  it  might,  and  even  against  his 
manifest  intent    To  that  proposition  I  entirely  agree :  but  we  must 
see,  what  those  acts  are.      Every  thing  will  not  do  that :  a  new  es- 
tate, a  new  use,  I  admit,  would.    He  stated,  that  the  mere  devesting 
the  estate,  whether  it  comes  back  or  not,  and  though  the  testator  is 
in  again  of  the  old  use,  that  even  taking  back  the  estate  through  the 
channel  of  a  trustee,  would  do  it.      To  a  certain  extent  I  admit  all 
this:  but  not,  that  the  mere  devesting  the  estate  for  a  moment, 
where  the  party  is  in  of  the  old  use,  will  do  it ;  though  I  think  it  was 
good  law  before  the  Statute  of  Uses :  but  when  the  Statute  united 
the  seisin  to  the  use  according  to  the  quality  of  the  use,  thatpoation 
could  no  longer  be  maintained.      If  the  testator  makes  a  fedinent 
in  fee  to  a  stranger,  and  the  next  minute  takes  back  a  fee  by  recon- 
veyance, this  would  be  changing  the  estate.     That  fee  would  not  be 
the  fee,  that  was  devised  ;  and  the  will  may  be  said  in  an  improper 
sense  to  be  revoked.      If  he  made  a  feoffment  in  fee  to  the  use  of 
himself  and  his  heirs,  or  declaring  no  uses,  before  the  Statute  that 
use  would  not  be  the  use  devised ;  and  so  of  the  converse  of  that 
proposition.     But  the  rule  stands  upon  a  much  broader  bottom  than 
the  momentary  devesting  the  estate.     The  estate  never  comes  back 
at  all. 

I  can  put  a  case,  where  the  estate  is  devested  for  a  considerable 
time,  and  the  will  is  not  revoked :  where  the  testator  is  disseised, 
and  remitted  by  re-entry.  I  am  aware,  the  remitter  is  by  act  of  law. 
Put  the  case,  that  the  party  disseised  dies  without  having  re-en- 
tered :  the  will  is  revoked  (1)  ;  because  he  has  not  died  seised ;  not 
because  he  intended  to  revoke  it,  or  because  the  estate  was  devested, 
but  because  he  did  not  revest  it,  and  therefore  did  not  die  seised; 
and  it  is  only  in  respect  of  that  consequence,  that  in  any  case  part- 
ing with  the  estate,  independent  of  the  intent,  does  amount 
[*  670]  to  a  revocation.  To  *  maintain,  that  parting  with  the  es- 
tate for  a  moment  is  a  revocation,  it  is  said,  that  he  must 
continue  to  have  the  same  estate  from  the  time  of  making  his  will  to 
his  death.  This  proposition,  to  whatever  extent  it  may  be  main- 
tained, does  not  seem  to  me  to  advance  the  aigument.    It  seems  to 

(1)  Post  J  vol.  viiL  282.    See  this  case  distinguished  from  the  efiect  of  bank- 
ruptcy; which  does  not  work  a  revocation;  Chwman  v.  Charman^  xiv.  580. 
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be  the  former  proposition  in  other  w<»d8 ;  if  be  parts  with  it  for  a 
moment,  he  does  not  continue  to  have  it.  There  are  not  many  pos- 
sible cases,  in  which  he  can  be  said  to  die  seised  of  an  estate  wliicb 
he  had  parted  with.  The  case  of  remitter  is  the  only  adjudged  one, 
I  know  of;  which  by  a  fiction  of  law  turns  upon  this ;  that  it  never 
was  out  of  him ;  and  therefore  he  died  seised.  Alterations  in  many 
cases  revoke  a  will,  and  because  they  show  an  intention  to  revoke. 
An  alteration  leaving  only  a  reversion  far  removed  by  many  inter- 
vening estates  has  shown  a  disposition  in  the  testator  not  to  let  his 
will  take  effect ;  and  though  there  may  be  scnnething  of  the  old  es- 
tate left,  upon  which  the  devise  may  by  possibility  operate,  it  is  fair 
to  conclude,  he  did  not  mean  his  wUl  to  have  any  effect  at  all.  The 
ground  is  very  different  from  that  taken  in  the  argument.  It  is  not 
simply  upon  the  alteration  making  a  revocation  by  a  mere  arbitrary 
rule,  but  a  solid,  acknowledged  principle  of  a  presumed  intention 
to  revoke.  Alteration  of  estate  not  powerful  enough  to  raise  an  in- 
tention to  revoke  the  will,  but  which  does  revoke  it,  brings  us  back 
to  the  ground  we  have  trod.  It  must  be  that  alteration,  which 
shows,  that  the  estate,  of  which  the  testator  dies  seised,  is  not  that, 
which  he  had  devised ;  and  that  brings  us  back  to  the  other  princi- 
ple, to  which  I  have  declared  my  assent ;  that,  the  estate  being  gone, 
the  will  cannot  operate.  If  the  estate  taken  back  is  substantially  a 
different  estate,  the  will  may  be  said  to  be  revoked  upon  all  the 
grounds ;  it  may  be  said,  either  that  it  is  intended  to  be  revoked,  or 
that  the  old  estate  is  gone,  and  by  technical  rules  the  will  cannot  op- 
erate upon  the  new  estate  acquired. 

My  brother  Adair  laid  it  down  as  a  rule,  that  taking  back  the  es- 
tate through  the  channel  of  a  trustee  altered  the  estate.  Taken 
literally  it  is  true ;  and  understanding  it  to  be  by  reconveyance ; 
which  is  understood  upon  the  passage  in  Co.  Lit  (1)  ;  as  it  must  be, 
because  he  speaks  of  its  altering  the  course  of  descent :  but  if  it  is 
meant  to  extend  to  the  use,  which  results  upon  the  conveyance,  it 
is  begging  the  question ;  and  the  proposition  seems  wholly  inapplica- 
ble to  a  resulting  use ;  which  is  collateral  to  and  arising  out  of  the 
estate  of  the  feoffor ;  which  is  taken  back  by  the  Statute,  and  is  as 
if  never  disposed  of;  and,  secondly,  the  use  is  not  altered,  by  what- 
ever channel  it  results.  It  is  the  old  use,  and  when  united  to  the 
seisin  becomes  the  old  estate;  and  it  is  a  contradiction  in 
*  terms,  that  the  old  use  and  the  old  estate  are  an  altered  [*67i] 
use  and  an  altered  estate.  I  am  showing,  that  there  is  no 
such  positive  rule,  that  every  alteration,  devesting  and  parting  with 
the  estate,  shall  be  a  revocation  of  a  will.  I  admit,  it  is  said  in 
many  cases,  that  there  is  such  a  rule:  but  where  are  the  cases,  from 
which  it  is  drawn  ?  I  can  find  no  case  determining  that  point :  that 
every  the  least  alteration,  every  devesting  the  estate,  is  a  revocation. 
My  apprehension  is,  that  when  a  question  arises  upon  an  alteration 
of  the  estate  working  a  revocation,  there  are  certain  principles  which 

(1)  12,  b. 
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govern  the  law,  to  which  those  several  instances  are  to  be  referred, 
and  upon  which  they  are  to  be  determined ;  and  it  is  not  enough  to 
say,  every  one  alteration  shall  be  sufficient,  without  pointing  out  the 
principle,  upon  which  that  particular  alteration  shall  amount  to  it 
It  is  clear,  if  it  shows,  the  intention  is  altered :  so,  if,  though  the 
intention  is  not  altered,  the  same  estate  never  got  back  again. 

When  we  are  trying  cases  by  principles,  the  law  of  England  is 
indeed  a  science :  (a)  but  what  shall  we  say,  if  it  can  be  argued,  that 
if  the  tescator  makes  a  lease  for  years  or  for  life  directly,  the  will  is  not 
revoked,  but  if  he  should  unfortunately  be  advised  to  do  the  same 
thing  by  lease  and  release,  it  shall  be  revoked  ?  Why  ?  It  shall  be- 
cause it  shall !  The  rule  is  positive,  and  must  not  be  examined.  It 
must  be  shielded  from  examination  and  inquiry,  because  they  would 
show  the  falsehood  of  it.  The  old  law  is  adapted  to  the  rule,  that 
the  testator  must  be  seised  of  the  same  estate ;  and  the  necessary 
consequence  is,  that  the  will  cannot  operate  upon  the  estate  taken ; 
as  in  the  case  of  44  Edw.  III.  which  was  an  alienation  and  repur- 
chasing. The  argument  goes  upon  a  refinement  They  say,  if  it 
is  intended  to  revoke,  the  will  is  revoked ;  and  that  all  acts  incon- 
sistent with  the  will  are  a  ground  to  infer  an  intention  to  revoke.  All 
this  is  perfectly  clear ;  and  if  the  series  of  cases,  the  hooks  are  load- 
ed with,  had  been  brought  to  the  test  of  this  principle,  we  should 
not  at  this  time  have  the  misfortune  to  differ  in  opinion  upon  this 
point.  But  the  principles  are  in  the  cases  reported  so  confounded, 
that  it  is  impossible  to  find  out  the  principles ;  and  it  gives  them  the 
appearance  of  mere  arbitrary  decisions,  which  in  truth  they  are  not, 
if  they  are  referred  to  their  principles.  The  cases  selected  from  the 
last  in  the  books,  would,  if  they  were  looked  into,  be  a  very  good 
specimen  of  the  whole.  The  early  cases  are  clear  and  re- 
[*672]  ferable  to  principle.  In  the  *  modern  cases  they  are  all 
huddled  together  without  reference  to  principle ;  and  the 
principle  cannot  with  any  reasonable  certainty  be  odlected.  It  is 
necessary  to  take  some  notice  of  those  cases. 

The  case  44  Edw.  III.  was  mentioned  by  my  Brother  Heywood 
as  the  oldest  case.  I  agree,  that  it  is  good  law.  I  rely  upon  it  as 
the  main  security  of  my  argument.  It  is  my  polar  star,  guiding  me 
to  this  conclusion,  that  if  the  testator  dies  seised  of  the  same  estate, 
he  has  neitlier  aliened  nor  repurchased.  WivkfitUHi  CasCy  Godb. 
132.  From  the  conversation  there  stated  the  doubt  seems  to  have 
been,  whether  so  much  of  the  land,  whereof  no  livery  was  made, 
would  pass  by  the  will,  or  not.  I  collect,  though  it  is  not  distinct, 
that  the  Judges  were  ultimately  of  opinion,  that  the  land  would  not 
pass.  The  principle  is  not  distinctly  stated.  Reduce  the  case  to  its 
principle,  and  it  is  very  plain.  The  testator  preferred,  that  the  de- 
visee should  take  the  estate  under  the  fcoffinent  in  preference  to  his 
will ;  or  why  did  he  propose  a  feofiment  at  all  ?  The  moment,  he 
demonstrated  that  preference,  the  will  was  revoked  upon  the  ground 

(a)  These  words  of  Lord  Chief  Justice  Eyre  are  worthy  of  remark,  as  evincing 
the  spirit  of  a  jurist 
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of  an  implied  intention.  Apprehensive,  that  he  might  not  live  long 
enough  to  make  livery,  before  he  sealed  the  deed,  he  asked,  if  it 
would  be  any  prejudice  to  his  will :  being  answered,  that  it  would 
not,  he  said,  he  would  seal  it ;  for  his  intent  was,  that  his  will  should 
stand.  He  certainly  did  mean,  tliat  his  will  should  not  stand,  if  he 
lived  to  make  the  feoffment.  Those  who  were  about  him,  gave  him 
very  bad  advice.  Th^y  thought,  he  might  go  on  with  the  feoffment, 
and  that  his  will  would  not  be  revoked.  The  law  is  in  direct  oppo- 
sition to  his  wishes ;  for  having  demonstrated  his  intention  to  revoke 
the  will,  it  was  revoked  as  to  that  part  also,  upon  which  he  had  only 
begun  the  feoffment.  He  did  manifestly  intend  to  revoke  it,  and  to 
make  terms  with  the  law,  which  he  could  not  make,  that  the  will 
should  not  be  revoked,  till  he  had  completed  the  feoffment.  The 
act,  he  had  begun,  was  in  opposition  to  the  will  and  to  the  operation 
of  the  will.  When  he  had  resolved,  that  the  devisee  should  have 
the  estate  by  another  instrument,  he  did  not  intend,  he  should  have 
it  by  the  operation  of  the  will.  As  to  that  part,  with  regard  to  which 
the  feoffment  was  completed,  he  has  revoked  it  upon  both  grounds : 
he  intended  to  revoke  it,  and  he  had  parted  with  the  estate.  The 
case  of  bargain  and  sale  without  enrolment  proceeds  exactly  upon 
the  same  principle.  That  case  and  another  case  upon  the  effect  of 
incomplete  conveyances  as  revocations  are  in  1  Rolle's  Ab.  615,  pi. 
5  &  6 ;  and  the  ground  is  stated.  The  grant  of  the  re- 
version upon  an  *  estate  for  life  where  the  lessee  never  [  *673  ] 
attorns,  is  a  revocation  :  Why  ?  not  merely  because  it  was 
an  incomplete  conveyance  ;  but  because  the  testator  has  shown  his 
intent,  that  another  should  have  it,  and  has  put  it  in  the  power  of 
the  lessee  by  attorning  to  complete  the  grant ;  and  the  other  case  of 
bargain  and  sale  without  enrolment  is  said  to  be  a  revocation  ^^  for 
the  cause  aforesaid."  This  shows,  upon  what  principle  the  revoca- 
tion by  these  incomplete  acts  proceeds.  It  is  not  an  arbitrary  rule, 
but  a  clear,  distinct  principle,  founded  iti  good  sense ;  an  act  dem- 
onstrating an  intention  to  revoke.  I  have  dwelt  the  longer  upon 
this  case,  because  the  principle  of  the  case  is  perfectly  clear ;  and 
the  case  is  an  illustration  of  almost  the  whole  doctrine  of  revocation. 
The  next  is  Hussey^s  Case  in  the  Exchequer,  Moor,  789,  cited 
by  my  Brother  Rooke.  This  case  is  a  good  illustration  of  the  doc- 
trine also.  The  feoffment  revoked  the  will,  because  the  testator  part- 
ed with  his  estate.  It  is  said  to  be  against  the  intention  of  the  tes- 
tator, and  is  put  as  one  of  the  strongest  instances  of  the  operation  of 
the  law  upon  the  mere  ground  of  alteration  of  the  estate  ;  whereas, 
first,  he  intended  it  to  pass,  not  by  the  will,  but  by  the  feoffment ; 
secondly,  it  was  so  altered,  that  according  to  all  the  rules  it  was  ab- 
solutely impossible,  the  will  could  from  that  time  operate  as  a  con- 
veyance of  the  estate.  The  reason  is  apparent :  the  testator  did  not 
die  seised  of  it ;  and  yet  it  is  extremely  observable  as  to  the  doctrine 
of  revocation,  that  this  will  was  not  revoked  ultimately,  though  it 
could  not  take  effect  as  a  will ;  for  it  was  allowed  to  be  a  good  dec- 
laration of  the  uses  of  the  feoffment :  but  a  revoked  will  is  no  will  at 
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all.  It  gkowB  extremely  aati^ftdorily,  in  what  sense  the  wonl 
*^  countennand  "  is  there  meant  to  be  used.  It  is  used  in  the  same 
sense  as  Wentworth  says  '<  annulled."  It  was  certainly  a  yery  par- 
ticular case  to  have  occuned ;  tor  the  will  was  allowed  to  operate 
as  a  declaration  of  the  uses  of  that  very  instrument,  which  fweyented 
it  from  operating  inmiediately  upon  the  estate  itself.  The  Court  of 
Exchequer  carriHsd  this  odibus  doctrine  of  revobition  no  farther,  than 
they  were  absolutely  oUiged  to  go. 

Lutwich  V.  MUtoHj  1  Roll.  Ab.  614,  1  Bro.  Ab.  does  not  resem- 
ble the  case  in  Moor  in  circumstances ;  yet  it  is  referable  to  the  same 
class  of  cases.  I  agree  to  the  observation  of  my  Brother  BuUer 
upon  that  part  of  the  case,  that  seems  to  be  admitfjed  here, 
[*  674]  *  and  which  was  resolved  there  upon  debate.  There  was 
a  struggle  for  a  relation  back  to  the  covenant  to  levy  the 
fine :  the  Court  thought,  it  could  not  be ;  and  I  am  not  called  upon  to 
debate  that  point ;  as  I  agree  with  the  other  Judges,  that  the  articles 
are  to  be  laid  out  of  the  case  here. 

Two  other  old  cases  were  referred  to  in  the  argument :  1  KcXL 
Ab.  tit.  Devise,  Q.  Countennand,  615,  pi.  I,  616,  pi.  2.  The  first 
appears  not  to  have  been  decided  with  die  approbation  of  Popham, 
a  very  able  Judge.  It  is  this :  a  man  devises  land  to  J.  S.  and  after- 
wards makes  a  feoffment  to  the  use  of  himself  in  fee :  thov^  he  hai 
the  same  estate,  yet  it  seems,  this  is  a  revocation.  Two  reasons  are 
given  for  the  judgment ;  that  the  intent  was  to  have  the  estate  by 
the  new  limitation  ;  and  that  the  feoffment  passed  the  estate,  and 
the  Statute  revests  it  in  him  ;  and  so  it  is  as  a  new  purchase.  I 
agree  with  Popham,  that  neither  of  these  refUKms  is  perfectly  satis- 
factory. What  is  meant  by  the  intention  to  have  the  old  estate  by 
the  new  limitation :  or  what  consequence  would  it  be  of,  if  he  had 
it  not  by  the  new  limitation,  but  it  was  his  old  estate  ?  Most  clear- 
ly it  is  not  as  a  new  purchase.  That  point  was  decided  over  and 
over  again,  and  so  lately  as  in  Martin  v.  Straehan  was  considered  as 
settled  by  Lord  Chief  Justice  Lee  in  that  solemn  judgment  upon  a 
special  verdict.  In  the  other  case  from  Rolle,  I  confess,  there  was 
a  new  limitation  ;  namely,  the  interposed  estate  to  the  wife  for  life. 
If  any  thing  turns  upon  it,  I  am  not  called  upon  to  debate  it ;  for 
in  our  case  there  is  no  such  limitation  interposed.  The  same  pcMnt 
is  said  to  be  adjudged  in  Cro.  Car.  24 :  but  another  reason  is  given 
there :  namely,  because  he  parted  with  the  whole  estate.  The 
ground  of  argument  was  shifted  ;  I  suppose,  because  the  form^ 
ground  was  not  satisfactory.  But  this  latter  reason  is  not  mfxe  sat- 
isfactory :  for  I  take  it,  he  had  not  parted  with  the  whole.  In  the 
first  case  the  old  use  was  not  parted  with  ;  and  in  the  second,  part 
of  the  old  use  was  not  parted  with.  Mnrntagtie  v.  JefferieSf  which 
is  cited  in  those  two  cases,  does  not  lay  down  an  arbitrary  rule,  but 
refers  it  to  the  principle  of  the  law  of  revocation,  the  intent.  The 
principle  is  therefore  right ;  though  the  application  of  the  principle 
in  those  two  particular  instances  may  be  deemed  very  erroneoas. 

DUter  V.  DUter,  3  Lev.  lOS,  was  also  cited.     In  that  case  the 
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tenant  in  tail  had,  I  take  it  for  granted,  the  reversion  in  fee; 
and  thid  was  the  estate,  upon  which  the  will  was  intended  to 
operate :  otherwise  I  do  not  see,  what  he  could  devise.  If  so 
it  was  the  same  as  the  subsequent  case  of  Marwood  v.  Tur^ 
fiery  3  P.  Will.  163.  Then  the  effect  of  the  recovery  was  ab- 
solutely to  destroy  that  reversion  in  fee.  This  is  proved  by  the 
well  established  difierence  between  tenant  in  tail  with  reversion  to 
himself  in  fee  levying  a  fine  and  suffering  a  recovery.  In  the  for- 
mer instance  he  lets  in  the  reversion  and  all  the  incumbrances  of  his 
ancestors :  whereas  by  suffering  a  recovery  he  destroys  the  reversion 
and  all  the  incumbrances  upon  it,  and  gains  a  new  fee-simple  to 
himself.  It  was  therefore  altered  indeed.  What  the  will  was  intend- 
ed to  operate  upon  was  totally  gone.  The  case  of  tenant  in  tail 
levying  a  fine  only  has  not  occurred :  but  here  the  reversion  was  to- 
tally destroyed ;  and  a  new  fee-simple  placed  in  the  room  of  the 
estate-tail.  Where  all  the  estate  is  altered,  I  agree  it  is  a  revocation : 
but  that  the  word  <<  altered  "  has  any  force  to  revoke  a  will  by  its  own 
necessary  signification,  going  to  every  alteration,  is  a  proposition, 
which,  though  generally  stated,  and,  I  admit,  by  many  great  men, 
certainly  when  brought  to  the  test  cannot  upon  their  own  principles 
stand.  It  must  be  an  alteration,  that  of  necessity  is  a  revocation ; 
ex  ret  necetsitate  revoking  the  will ;  as  in  Gallon  v.  HancocJCy  2  Atk. 
425,  where  after  a  devise  of  an  estate  for  lives  the  testator  purchased 
the  reversion  in  fee. 

.  There  are  some  older  and  some  moie  modem  cases  upon  the  same 
principle:  Roll.  Ab.  616,  tit.  Devise:  Cestuy  que  use  before  the 
statute  of  Hen.  VIII.  devises  the  use :  then  the  statute  unites  the 
seisin  to  the  use :  the  will  is  revoked :  that  is  because  the  thing 
devised  is  gone :  but  the  principle  does  not  appear  upon  the  book. 

Then  came  the  case  of  renewal  of  a  lease ;  which  is  one  of  the 
points  in  Marwood  v.  Turner.  The  reason  is  obvious :  the  thing  is 
destroyed  ;  and  he  takes  back  a  new  interest.  I  cannot  conceive, 
that  this  case  has  the  most  remote  application  to  the  present.  The 
surrenderor  means  to  part  with  what  he  has,  and  accepts  an  equiva- 
lent for  it.     This  testator  did  not  do  that. 

Then  came  Lord  Lincoln^ s  Case^  1  Eq.  Ca.  Ab.  411,  Show.  P.C. 
154.  That  viras  detenfiined  by  the  greatest  men  in  Westminster 
Hall  against  the  wishes  of  every  one;  and  the  decision  ex- 
torted by  the  *  stubborn  and  inexorable  rules  of  law.  [*676] 
There  is  a  good  deal  of  perplexity  in  Shower's  statement 
of  part  of  the  devise ;  and  I  think,  it  is  not  to  be  found  in  Eq.  Ca. 
Ab.;  therefore  I  suppose,  it  was  not  considered  to  be  of  much  effect. 
The  prayer  of  the  bill  is  probably  more  correctly  stated  in  Eq.  Ca. 
Ab.  It  seems  to  be  admitted  on  all  sides,  that  it  viras  a  revocation 
at  Law :  the  struggle  was,  whether  it  could  be  supported  in  Equity. 
The  ground  is  stated  very  shortly,  and  indeed  rather  alluded  to  than 
stated :  "  For  the  reason  the  law  goes  upon  in  judging  it  a  revoca- 
tion, is,  because  the  lease  and  release  is  a  conveyance  of  the  estate  ; 
and  so  ex  necessitaie  rei  a  revocation."  It  did  well  enough  for  the 
VOL.  III.  42 
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occasion  ;  and  though  the  statement  is  loose,  it  is  not  far  from  being 
very  precise  and  accurate.  The  words  probably  were  meant  to  m- 
port,  that  in  that  particular  case  the  deeds  were  such  a  conveyance, 
as  ex  necessitate  would  be  a  revocation.  That  proposttion  is  tnie; 
and  stands  upon  very  solid  grounds.  There  is  no  maxim  better  es- 
tablished, than  that  applications  are  necessary:  if  they  werenot, 
they  would  be  capricious  and  arbitrary  (1).  Lord  Lincoln  converted 
his  absolute  fee-simple  into  a  base  fee.  If  that  had  determined  by 
the  marriage  taking  effect,  the  whole  fee-simple  would  have  been  oat 
of  him  forever ;  and  he  never  could  have  got  it  back  again.  If  he 
died  unmarried,  he  died  only  seised  of  a  base  fee.  It  vras  imposa- 
ble  therefore  that  he  could  die  seised  of  his  old  estate ;  therefore  it  b 
most  true,  that  the  deeds  were  a  revocation.  I  am  not  inclined  to 
dispute  my  Brother  Buller's  argument,  that  it  depended  upon  the 
first  limitation  creating  a  base  fee.  With  this  explanation  I  agree, 
that  will  was  revoked ;  and  upon  the  authority  of  that  case  I  argue,  that 
this  will  was  not  revoked.  There  is  no  such  necessity  here.  Lord 
Lincoln  did  not  die  seised  of  his  old  estate  :  this  testator  did  die 
so  seised.  There  is  nothing  in  the  necessity  of  the  case  to  prevent 
this  will  from  operating..  The  difference  between  the  two  caflcs  as 
to  the  base  fee  is,  that  in  this  case  the  base  fee  determined  in  the 
life-time  of  the  testator ;  and  he  was  in  effect  according  to  the  strict 
letter  of  the  law  remitted  to  his  old  estate.  The  substantial  differ- 
ence between  the  cases  is,  that  here  the  whole  effect  of  the  lease  and 
release  respected  the  jointure  only :  whereas  in  the  other  it  was  in- 
tended to  make  a  disposition  of  the  whole  fee.  My  opinion  there- 
fore does  not  interfere  with  that  case :  on  the  contrary,  in  my  opinion, 
that  case  governs  this. 

In  Marwood  v.   Turner,  the  argument  for  the  revoca- 
[*  677]     tion  *is  thus  summed  up :  *•'  With  respect  to  the  freehold 
estate,  the  common  recovery  and  the  deed,  by  which  the 
premises  were  conveyed  to  trustees  and  their  heirs,  declaring  the  use 
of  the  recovery  to  Sir  Henry  Marwood  and  his  heirs,  these  being  all 
subsequent  to  the  will,  and  inconsistent  therewith,  as  declaring^  the 
premises  should  go  to  his  heir  at  law,  and  not  to  his  devisee,  it 
seemed  to  be  not  much  opposed,  but  that  the  same  were  a  revoca- 
tion.    Besides  a  common  recovery,  as  it  is  a  solemn  conveyance 
upon  record,  and  stronger  than  a  feoffment,  must  needs  be  a  revoca- 
tion ;  the  recovery  being  suffered  by  the  tenant  in  tail  plaii^y  gains 
an  absolute  fee  derived  out  of  that  estate-tail ;  and  which  fee  was 
never  devised :  consequently,  it  must  be  even  stronger  than  the  case, 
where  a  man  liaving  lands  devises  them,  and  afterwards  makes  a 
feoffment  of  them,  though  to  the  use  of  himself  and  his  heirs,  and 
though  this  be  the  old  use  and  the  old  estate,  yet  according  to  the 
several  cases  in  1  RoUe's  Abr.  614,  tit.  Devises  Revoked,  this  is  a 
revocation ;  and  the  case  in  3  Levinz.  108,  Disier  v.  Disier,  was 
cited  as  in   the  very  point ;  of  which  opinion  was  also  the  Lord 

(1)  Wainewrxght  v.  WainewngM,  arite,  558,  and  Uie  notes,  559,  post,  vol.  iv.  59, 
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Chancellor."  What  was  that  opinion,  beyond  the  conclusion  of  the 
argument,  that  the  will  was  revoked,  I  cannot  collect  Some  of  the 
reasons  given  are  very  good :  some  are  very  bad.  The  recovery  and 
the  deeds  declaring  the  uses  being  all  subsequent  to  the  will,  and  in* 
consistent  therewith,  as  declaring,  the  premises  should  go  to  his  heir 
at  law,  and  not  to  his  devisee,  appears  to  me  a  vay  bad  reason. 
They  declare  no  such  thing.  Theit  the  recovery  suffered  by  the 
tenant  in  tail  gains  an  absolute  fee  derived  out  of  that  estate-tail, 
and  which  fee  was  never  devised,  is  a  very  good  reason,  and  the 
true  one.  That  brings  it  within  Dister  v.  Outer.  Then  the  case  is 
stated  as  stronger  than  a  feof&nent  by  the  testator  to  the  use  of  him- 
self and  his  heirs  made  after  the  will.  I  cannot  conceive,  how  it  is 
stronger.     It  is  neither  stronger  nor  weaker. 

Several  other  modern  cases  were  cited  for  the  Defendant  as  au- 
thorities applicable  to  these  principles,  or  rather  to  establish  the 
dicta^  that  are  scattered  through  those  cases  in  great  profusion.  I 
do  not  mean  to  controvert  tlie  decisions  in  any  one  of  them,  from 
Lord  Lincoln's  Case  down  to  Darky  v.  Darky ,  3  Wils.  6,  and  the 
case  upon  the  will  of  the  Duke  of  Chandos :  but  I  may  complain  of 
the  statement  given  in  some  of  the  reports  of  the  reasons 
*  of  the  judgment ;  which  are  sometimes  so  contradictory,  [♦678] 
that*,  not  only  the  reasons  of  the  judgments  upon  the  same 
point  are  inconsistent  with  each  other,  but  the  reasons  for  the  same 
judgment  may  be  considered  as  the  contradictory  arguments  of  the 
same  case  pro  and  con  at  the  Bar.  I  shall  refer  for  this  to  Sparrow 
V.  Hardcastky  Amb.  224.  Undoubtedly  that  was  rightly  deter- 
mined. In  the  first  paragraph  of  the  judgment  it  is  laid  down,  that 
even  the  least  alteration  of  the  devisor's  interest  by  any  act  of  his 
makes  it  a  different  estate,  shows  a  different  intention,  and  is  there- 
fore an  actual  revocation  unless  in  some  special  cases.  In  the 
next  paragraph  it  is  said,  that  if  he  does  any  intermediate  act,  from 
which  it  must  necessarily  be  inferred,  that  his  intention  did  not  con- 
tinue, it  is  a  revocation.  How  little  stress  ought  to  be  laid  on  these 
phrases,  where  the  particular  case  in  judgment  does  not  turn  upon 
circumstances  precisely  the  same.  As  to  the  examples  that  follow, 
it  cannot  escape  observation,  that  here  is  a  heap  of  heterogeneous 
instances,  depending  upon  different  principles,  huddled  together 
without  discrimination.  If  we  refer  them  to  the  two  paragraphs 
I  have  mentioned,  they  neither  furnish  the  principle,  nor  are  con- 
sistent with  each  other.  The  latter  is  the  argument,  that  would 
have  been  used  at  the  Bar  to  correc^  the  falsehood  of  the  former. 
These  cases  therefore  are  the  materials  of  an  edifice  worthy  of  so 
eminent  a  builder  of  l^;al  systems  as  Lord  Hardwicke :  but  the  ce- 
ment is  wanting.  Prol^bly  the  fisiult  lay  with  the  reporter  from  a 
desire  of  stating  the  ground  of  the  judgment  shortly.  I  cannot 
but  suppose,  that  if  we  had  Lord  Hardwicke's  own  words,  we  should 
have  had  a  very  different  account  of  it :  not  that  every  thing,  he 
said,  would  be  perfectly  satisfactory.  He  has  taken  notice  of  Par- 
sons V.  Freeman  in  J^arrow  v.  Hardcastle,  in  which  he  had  the  au- 
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thority  of  his  own  great  name  opposed  to  him.  The  leading  prin- 
ciple of  that  case  is,  that  a  conveyance  for  a  special  purpose  with 
the  limitations,  that  I  originally  mentioned,  is  not  necessarily  a  rev- 
ocation. In  Sparrow  v.  Hardcastle  Lord  Hardwicke  encounters  this 
doctrine.  He  says,  there  is  no  case,  which  has  the  words  ^'  for  a 
particular  purpose  "  as  the  reason  of  the  determination.  There  was 
his  own  authority  in  Par$on»  v.  Freeman^  if  Atkyns  reports  it  right 
Both  those  determinations  I  think  are  right.  The  use,  I  make  of 
them,  is  to  furnish  myself  with  an  authority  for  so  far  abating  from  the 
excessive  reverence  to  so  great  a  name  as  Lord  Hardwicke,  which 
is  too  apt  both  to  sanctify  and  perpetuate  error,  as  to  ex- 
[*  679]  amine  *  the  principles,  and  to  narrow  them  to  their  proper 
extent,  and  not  to  extend  the  general  expressions  bNsyohd 
their  proper  bounds,  and  that,  to  which  they  are  meant  to  refer. 
Lord  Hardwicke  said,  he  was  not  concluded  by  his  opinion  in  Far- 
sons  V.  Freeman;  because  that  was  not  the  point  in  judgment.  Fd- 
lowing  Lord  Hardwicke,  I  feel,  haud  passibus  aquis^  I  say,  I  am  not 
concluded,  there  being  no  case  upon  the  very  point.  I  shall  take 
some  farther  notice  of  Farsans  v.  Freeman^  because  it  opens  the 
Law  of  Revocation  better  than  any  modern  case,  and  because  it  re- 
fers to  Tickner  v.  Tkkner ;  and  then  I  shall  conclude  this  tedious 
discussion :  a  discussion,  by  which  I  have  almost  exhausted  myself, 
and  I  fear,  tired  the  patience  of  those  who  hear  me.  I  quote  Par- 
sons V.  Freeman  from  Atkyns.  Lord  Hardwicke  there  says,  '^  If  the 
husband  had  been  seised  of  the  absplute  legal  estate  at  the  time  of 
making  the  will,  and  afterwards  had  suiTered  a  recovery,  and  de- 
clared the  uses  to  be  such  as  he  and  his  wife  should  appoint,  this 
would  have  been  a  revocation." 

My  Brother  Buller  has  stated  some  very  solid  reasons,  why  it  would 
not  be  a  revocation :  but  certainly  Lord  Hardwicke  thought,  it  would, 
and  upon  that  agreed  to  Tickner  v.  Tickner  : 

"  The>  case  of  the  feoffinent,  where  the  testator  takes  back  the 
old  use,  is  a  prodigious  strong  case : " 

Certainly,  I  agree,  it  cannot  now  be  shaken :  therefore  I  will  not 
enter  into  it : 

<<  That  construction  must  arise  from  a  presumed  intention,  that 
the  testator  would  not  have  made  a  new  conveyance  without  an 
intention  to  revoke  his  will :  " 

So  they  state  it : 

'<  But  this  must  be  understood  with  some  restrictions  and  limita- 
tions. If  the  conveyance  or«  recovery  be  for  a  particular  purpose, 
then  it  shall  revoke  no  fieirther  than  to  answer  that  purpose;  as 
where  a  testator  creates  an  estate  for  years  or  for  life  in  the  lands 
devised,  it  shall  operate  no  farther." 

If  we  are  to  be  tied  down  by  these  particular  phrases,  what  do 

we  say  to  this  ?     If  the  whole  estate  is  passed  out  of  the 

[*  680]     testator,  *  but  only  for  the  purpose  of  creating  a  jointure, 

this  is  express,  that  it  shall  operate  no  farther.     So,  if  we 

rely  upon  the  mere  literal  expression,  the  case  is  determined  upon 
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the  authority  of  Lord  Hardwicke ;  for  a  more  particular  purpose 
here  is  apparent : 

"  I  am  of  opinion,  that  the  same  conveyance,  which  would  be  a 
revocation  of  a  devise  of  a  legal,  will  be  equally  a  revocation  of  a 
devise  of  an  equitable,  estate :  and  it  would  be  very  dangerous  to 
property,  if  it  was  otherwise.  But  still  the  same  rule  holds  as  at 
law :  if  for  a  particular  purpose  only,  it  shall  be  understood  to  be 
a  revocation  pro  tanto  only.  In  all  the  cases,  where  it  is  a  convey- 
ance of  the  whole  estate  in  law,  and  is  only  meant  for  a  security,  the 
revocation  shall  only  be  for  that  particular  purpose,  to  let  in  the  in- 
cumbrance ;  for  the  testator  himself  has  drawn  the  line,  how  far  the 
revocation  shall  go ;  and  his  intention  is  plainly  shown." 

Contrast  this  with  what  Lord  Hardwicke  says  in  Sparrow  v.  Hard- 
castk ;  where  he  denies,  that  the  case  of  a  mortgage  in  fee  turns 
upon  the  particular  purpose ;  and  says,  it  is,  because  in  Equity  the 
mortgage  is  only  considered  as  a  chattel-interest.  But  it  seems  the 
same  in  substance ;  though  in  the  latter  case  he  has  taken  great 
pains  to  deny,  that  it  was  ever  understood,  that  the  words  "  for  a 
particular  purpose,"  were  ever  used.  In  Parsons  v.  Freeman^  we 
find  that  phrase  in  all  parts  of  it : 

<<  Mr.  Freeman  took  a  fee  differently  qualified,  conveyed  differ- 
ently, disposable  differently,  and  cannot  be  said  to  be  only  for  a  par- 
ticular purpose ;  and  therefore  I  am  of  opinion,  the  recovery  is  a 
revocation  of  the  will." 

Lord  Hardwicke  need  not  have  said  all  this,  if  it  was  true,  that 
every  recovery  devesting  the  estate  was  that  alteration,  that  worked 
a  revocation ;  he  need  not  have  shown  that  there  were  substantial 
alterations.  In  that  case,  I  think.  Lord  Hardwicke  has  gone  a  great 
way  towards  putting  the  whole  doctrine  upon  satisfactory  grounds. 
His  introduction  shows,  he  thought  it  a  harsh  doctrine ;  and  from 
the  qualifications,  he  makes,  he  did  not  desire  to  extend  it  to  all 
possible  cases.  It  is  admitted  in  this  case,  that  the  revocation  does 
not  proceed  upon  the  ground  of  intent.  It  is  clear,  Lord 
•Hardwicke  did  not  conceive,  it  would  apply  to  this  .[•681] 
case.  He  puts  the  case  of  an  estate  created  ^nly  for  years 
or  for  life ;  and  he  gives  the  reason,  why  the  form  of  the  convey- 
ance should  not  affect  the  old  use ;  "  for  that,  is  instrumental :  "  a 
reason,  no  man  can  answer.  It  would  be  strange,  if  the  mere  form, 
not  operating  upon  the  thing,  should  be  turned  against  tlie  parties, 
and  made  to  have  an  effect,  they  never  thought  of. 

There  is  a  class  of  cases  in  equity ;  mortgages  in  fee  and  convey- 
ances for  payment  of  debts.  Lord  Hardwicke  states  expressly,  that 
the  same  rule  from  the  particular  purpose  holds  as  at  law.  Some 
notice  is  taken  by  him  of  Tickner  v.  Tickner ;  that  in  that  case  the 
conveyance  was  not  merely  to  effectuate  a  partition,  but  was  a  new 
conveyance ;  which,  he  plainly  means,  had  an  effect  beyond  the  par- 
tition. Luther  v.  Kidby  and  TtcTmer  v.  Tickner  differed  in  one  cir- 
cumstance only :  in  the  former  the  use  of  the  moiety  in  severalty  is 
immediately  to  the  party  in  fee,  and  is  a  resulting  use :  in  the  latter 
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a  new  use  according  to  appointment  is  interposed ;  and  that,  I  ob- 
serve, did  extend  over  t^e  whole  fee.  That,  Lord  Hardwicke 
thought,  was  a  new  conveyance,  and  beyond  the  particular  purpose 
of  partition.  'Hdcntr  v.  Tklcner  was  clearly  determined  upon  that 
ground,  whether  well  or  iQ.  It  proceeds  upon  a  distinction  between 
that  and  the  former  case ;  and  affirms  the  principle  of  the  former; 
which  must  have  been  understood  to  be,  that  being  for  a  particular 
purpose  consistent  with  and  not  disturbing  any  part  of  the  old  use 
it  was  no  revocation ;  though,  the  form  being  a  fine  and  a  deed  to 
lead  the  uses,  necessarily  in  form  and  operation  it  did  devest  the 
estate  of  both  the  tenants  in  common.  It  devested  it  for  a  moooent, 
but  only  for  the  purpose  of  vesting  the  respective  moieties  in  sever- 
alty. At  an  early  period,  it  appears,  this  case  of  partition  had  cre- 
ated some  puzzle.  It  seems  a  stronger  case  than  a  feoflment  by  the 
testator  to  the  use  of  him  and  his  heirs ;  for  it  is  in  scHne  respects  a 
different  estate.  But  fortunately  in  this  instance  common  sense  got 
the  better  of  form.  We  have  not  the  arguments  of  the  Judges :  but 
if  Lord  Hardwicke  is  right  in  saying,  that  a  conveyance  tor  a  par- 
ticular purpose  is  not  a  revocation  in  iotOy  we  may  presume,  that 
was  the  principle  ;  which  is  a  solid  principle.  It  had  all  the  analo- 
gies of  law  to  support  it,  and  the  authority  of  aU  the  cases  of  partial 
revocation.  They  wisely  determined,  the  purpose  of  the  convey- 
ance was  every  thing,  the  form  nothing ;  and  that  tb^ 
[*  682]  was  no  difference  in  doing  it  by  *  deed  of  conveyance,  and 
the  way,  in  which  the  sheriff  must  have  done  it  upon  a 
writ.  It  is  said  to  be  an  exception.  In  my  apprehension  the  prin- 
ciple is  a  clear  one ;  and  that  case  is  no  exception,  but  depends 
upon  the  principle ;  which  is  universal ;  and  it  would  be  injustice  to 
confine  it  to  that  case.  If  the  least  alteration,  of  which  we  have 
heard  so  much,  does  not  work  a  revocation  in  that  case,  neither 
ought  it  in  any,  where  the  old  use  is  left  untouched.  It  ought  to 
be  considered  as  a  leading,  not  an  excepted  and  anomalous,  case ; 
and,  as  Lord  Hardwicke  once  considered  it,  as  a  wholesome  linouta- 
tion  of  a  doctrine,  that  had  been  carried  to  a  most  unreaaonaUe 
extent  upon  the  narrowest  of  all  grounds.  It  is  impossible  to  dis- 
tinguisli  it  from  this  case ;  and  upon  that  authority,  supported  by  that 
of  Lord  Hardwicke  in  Parsons  v.  Freeman^  that  a  conveyance  or 
recovery  for  a  special  purpose  shall  revoke  no  farther  than  to  answer 
that  purpose,  I  am  of  opinion,  that  the  authorities  will  be  better 
supported  by  declaring,  that  this  conveyance  is  not  a  revocation  as 
to  the  Swinford  and  South  Kilworth  estates,  than  by  the  contrary  de- 
termination :  but  as  my  Brothers  are  of  a  contrary  opinion,  judg- 
ment must  be  for  the  Defendant. 

Upon  a  writ  of  error  in  the  Court  of  King's  Bench  this  case  was 
argued  in  Trinity  Term,  1797,  by  JViUiamsy  Serjeant,  for  the  lessor 
of  the  Plaintiff,  and  Mr.  Perceval  (a)  for  the  Defendant ;  and  in  Mi- 
chaelmas Term  following,  by  Mr.  Balgity  for  the  lessor  of  tlie  Plain- 

(a)  Ai\erwuidd  Attorney  General  and  Prime  Minister.    See  posi.  5  V.  870. 
VOL.  III.  42* 
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tiff,  and  Mr.  Oibbi  (a)  for  the  Defendant.  Immediately  on  the  con- 
clusion of  the  second  argument,  10th  November,  1797,  the  Court 
unanimously  affirmed  the  judgment. 

March  9th.    The  cause  came  on  upon  the  Equity  reserved. 

Attorney  Oeneral  [Sir  John  Scott]  for  the  Plaintiff.  The  question 
is,  whether  this  Court  can  be  called  upon  to  execute  the  trusts  of 
the  will,  as  not  revoked  in  equity  7  It  will  depend  upon  the  ground 
of  WiUiamt  v.  Otoensy  ante^  Vol.  II.  595.  Lord  Chief  Justice  Eyre 
was  of  opinion,  that  if  the  intention  of  the  conveyance  was  only  for  a 
particular  purpose,  the  mode  would  not  make  it  a  revocation  ;  and 
though  a  great  number  of  the  Judges  are  of  a  contrary  opinion,  yet 
as  to  the  Swinford  and  South  Kilworth  estates,  with  res- 
pect *  to  which  there  is  no  doubt  the  settlement  does  not  [*  683] 
vary  from  the  articles,  the  will  is  not  revoked  in  Equity 
upon  the  authority  of  fVUUama  v.  Owens.  I  also  submit  that 
case  cannot  stand,  if  this  will  is  revoked  as  to  the  Stanford  estate. 
The  result  of  the  judgment  in  that  case  is,  that  the  articles  created 
in  the  testator  a  sort  of  equitable  interest ;  and  the  Master  of  the 
Rolls  considers  the  will  as  disposing  of  that,  and  the  conveyance 
therefore  is  not  revoking  the  operation  of  the  will.  I  must  observe, 
as  I  did  at  the  bar  of  the  House  of  Lords,  when  arguing  Brydges 
v.  The  Duchess  of  Chandos  I  found  it  my  duty  to  contend,  that 
Williams  v.  Owens  was  ill  decided,  that,  with  regard  to  the  reversion 
in  fee,  it  is  impossible  to  say,  th^  testator  had  an  equitable  interest 
in  that  reversion  /l).  The  Master  of  the  Rolls  was  of  opinion,  the 
purpose  being  only  to  clothe  those  equitable  estates  with  the  legal 
estate,  the  form  being  by  a  conveyance  of  the  whole  fee,  that  with 
regard  to  that  reversion  the  effect  of  the  articles  in  Equity  was 
strong  enough  to  control  the  revocation  at  law,  which  that  convey- 
ance would  make  as  to  the  reversion  in  fee.  The  Chief  Justice 
seems  to  think,  that  would  also  do  at  Law  ;  the  Master  of  the  Rolls 
thought,  it  would  not ;  but  that  it  would  in  Equity.  The  same  prin- 
ciple, that  led  him  to  think,  the  conveyance  of  the  reversion  would 
not  revoke  the  will  as  to  the  reversion,  must  decide  as  to  the  Swin- 
ford and  South  Kilworth  estates,  that  the  conveyance  made  for  the 
purpose  of  making  a  marriage  agreement  good  would  not  disturb 
any  legal  interest  conveyed  for  the  purpose  of  creating  that  annuity ; 
though  the  mode  was  that  of  conveying  the  whole  estate.  Brydges 
V.  The  Duchess  of  Chandos  seems  in  some  respects  to  have  shaken 
fViUiams  v.  Owens;  subject  to  this  observation,  which  applies 
strongly  to  the  Swinford  and  South  Kilworth  estates,  that  in  Brydges 
V.  The  Duchess  of  Chandos  the  conveyance  was  in  no  respect  an 
execution  of  the  articles.  As  to  the  Stanford  estates,  the  introduc- 
tory words  of  the  will  are  the  same  as  if  the  testator  had  given  them 
by  the  articles  to  his  first  and  other  sons  in  tail  male:  then  he 
gives  them  to  his  daughters,  then  to  the  several  other  persons  men- 
tioned.    The  contingency  may  be  fairly  stated  to  include  in  it  what 


(1) 


For  a  sketch  of  his  character  see  postj  6  V.  106. 
Past,  vol.  viu.  127. 
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amounts  to  an  express  devise,  first  to  the  sons,  then  to  the  daug^ 
ters. 

As  to  the  objection,  thdt  the  articles  were  not  binding,  if  it  is 
clear  upon  the  face  of  the  articles,  the  will,  and  the  settlement 
taken  together,  that  the  testator  by  the  will  made  in  pros- 
[*  684]  pect  of  *  that  marriage,  referred  expressly  to  the  interests 
given  to  his  children  and  the  jointure,  and  the  settlement 
is  expressly  in  pursuance  of  that  agreement,  then  the  articles,  the 
will  and  the  setdement,  altogether  ought  to  be  considered  as  one  act ; 
and  it  must  be  held,  that  he  considered  himself  as  having  contracted 
a  binding  obligation  as  to  an  event  afterwards  to  take  place.  It  is 
impossible  to  reconcile  Williams  v.  Owens  with  Btydges  v.  7%e 
Duchess  of  Chandos. 

Lord  Chancellor  [Loughborough].  It  is  as  impossible  to  rec- 
oncile Williams  v.  Owens  with  the  opinion  of  the  Lord  Chief  Jus- 
tice in  this  case.  The  opinion  of  the  Master  of  the  Rolls  and  that 
of  the  Lord  Chief  Justice,  though  they  both  come  to  the  sanae  con- 
clusion, that  the  will  was  not  revoked,  are  directly  oppoute.  In 
WiUiams  v.  Owens  his  Honor  decided  upon  this  ground  ;  that,  the 
marriage  having  followed,  all  the  estates  were  turned  into  equitable 
estates.  It  rests  solely  upon  that  ground.  Whether  that  is  a  con- 
struction, that  can  be  supported,  not  being  now  reviewing  that  case, 
I  will  not  presume  to  say :  but  that  was  the  ground.  The  Lord 
Chief  Justice  thought,  that  the  devise  of  the  l^;al  estate  was  not  re- 
voked ;  that  the  legal  estate  was  not  affected  by  the  subsequent  in- 
strument ;  that  the  devisor  had  the  same  estate  at  the  time  of  mak- 
ing the  will  and  after  the  settlement  was  made.  If  that  can  be 
maintained,  it  is  a  ground  for  a  writ  of  error. 

Supposing  it  to  be,  as  a  great  majority  of  the  Judges  have  deter- 
mined, a  revocation  at  Law,  upon  grounds,  that  it  would  now  be 
tedious  to  repeat,  I  cannot  conceive,  even  admitting  Williams  ?. 
Owens  to  be  an  authority,  how  I  can  hold  it  not  a  revocation  in 
Equity  ;  for  they  did  not  marry  upon  the  articles.  The  marriage 
took  place  after  the  settlemeni.  There  was  no  change  in  the  estate, 
the  marriage  not  having  taken,  place.  The  articles  had  no  opern- 
tion  till  the  marriage.  Before  the  marriage  a  settlement  was  made; 
which  is  an  alteration  of  the  estate  from  that,  which  the  testator  had 
at  the  time  he  devised. 

I  confess,  I  am  bound  by  a  great  many  prejudices  in  this  cause. 
You  may  imagine  the  bent  of  my  opinion.  The  opinion,  I  gave  in 
the  Duchess  of  Chandos^s  CasCy  confirmed  in  the  House  of  Lords, 
goes  so  very  near  this.  I  am  less  likely  than  any  one  to  say,  this 
Court  can  ex  arbitrio  hold,  that  any  thing  is  a  disposition 
[*685]  by  will,  *  which  at  law  is  not  a  disposition.  WilHams  t. 
Owens  upon  the  ground,  on  which  it  was  decided,  does  not 
advance  your  argument  at  all.  Therefore  it  is  not  necessary  for  me 
to  canvass  that  case. 

By  ihe  decree  it  was  referred  to  the  Master  to  inquire,  wlietlier 
any  of  the  devised  premises  were  not  included  in  the  setdement ; 
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and  if  any,  they  were  directed  to  be  sold  under  the  term  of  500 

The  proceedings  in  this  CAiise  befine  the  Court  of  Common  Pleas,  upon  a  trial 
at  bar,  in  ejectment,  under  the  direction  of  the  Court  of  Chancery,  are  reported, 
as  to  Uie  first  i^gument,  in  2  H.  Bl.  576,  and,  as  to  the  second  argument,  in  1  fios. 
&  Pul.  516.  xhe  judgment  of  the  Court  of  Common  Pleas  wajs  afiirmed  in  the 
Court  of  King's  Bench,  upon  writ  of  error,  as  reported  in  7  T.  R.  399.  The 
decree  made  in  the  Court  of  Chancery  was  in  conformity  with  the  opinions  of  the 
two  Courts  of  Common  Law ;  and  that  decree  was  finally  affinned  in  the  House 
of  Lords,  on  the  5th  of  February,  1799.  For  a  reference  to  other  cases,  establish- 
ing the  same  leading  principle,  with  respect  to  revocations  of  wills,  as  that  laid 
down  in  the  present  case,  see,  aniej  the  notes  to  Brydges  v.  The  Ihuhess  of 
OumdoBj  2  V.  417 :  but  that  "  necessaiy  implication,"  as  those  words  are  techni- 
cally used  in  legal  phrase,  do  not  imply  absolute  natural  necessity,  see  note  3,  to 
Brummd  v.  Prtfthtrot^  3  V.  111. 


EARL  TEMPLE  v.  THE  DUCHESS  OF  CHANDOS. 

[1796,  March  13, 14.] 

By  a  mortgage  in  fee  of  a  devised  estate  or  a  conveyance  in  fee  for  payment  of 
debts  the  will  is  revoked  pro  tanto  only,  (a) 

Upon  an  appeal  to  the  House  of  Lords  from  so  much  of  the  de- 
cree made  in  the  cause  of  Brydges  v.  7%c  Duchess  of  Chandos  (re- 
ported antCy  Vol.  H.  417),  as  declared  the  will  revoked  by  the  sub- 
sequent settlement,  of  the  28th  and  30th  of  October,  1780,  the 
decree  was  afiirmed  upon  the  20th  of  November,  1795. 

Earl  Temple  having  married  the  PlaintifTLady  Anna  Eliza  Brydges, 
the  cause  came  on  for  farther  directions  upon  the  Master's  report,  un- 
der that  part  of  the  decree,  by  which  it  was  referred  to  him  to  inquire 
and  state,  what  manors,  lands,  and  hereditaments,  were  conveyed  by 
the  deeds  of  the  7th  and  8th  of  December,  1780 :  to  whom,  and 
for  what  estates,  and  upon  what  trusts ;  and  which  of  the  said  her- 
editaments have  been  since  sold ;  and  whether  all  or  any,  and  which, 
of  the  incumbrances  thereby  directed  to  be  discharged  have  been 
satisfied  ;  and  when ;  and  whether  any  and  which  of  the  said  es- 
tates remain  unsold ;  and  whether  any  and  what  acts  were  done  by 
the  Duke  touching  any,  and  which,  of  the  estates  remaining  un- 
sold. 

The  report  stated  the  articles,  the  will,  the  settlement,  and  the 
conveyance  of  the  Somersetshire  estates  by  lease  and  release,  dated 
the  7th  and  8th  of  December,  1790.  By  that  conveyance,  reciting 
the  articles,  and  that  no  part  of  the  20,500/.  therein  mentioned  to 

(1)  Upon  appeal  to  the  House  of  Lords  the  decree  in  this  cause  was  affirmed 
on  the  5th  of  February,  1799.  See  the  next  case,  and  the  note,  onfe,  vol.  ii  437, 
to  Brydgts  v.  Tht  Duchess  of  Chandos. 

(a)  Sec  antCf  note  (a)  to  Brydges  v.  Chandos,  2  V.  417,  a  caae  which  is  not 
easily  reconciled  with  HlUiams  v.  Owens^  2  V.  595. 
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be  due  upon  mortgage  of  the  estates  in  the  counlieB  of  Middlesex 

and  Southampton  had  been  paid,  but  the  whole  thereof 
[*  686]     remained  due  in  manner  *  following :  namely,  5500/.  to 

Henry  Houe  on  mortgage  of  part  of  the  Middlesex  estate ; 
50002.  to  him  as  executor  of  Christopher  Arnold  upon  part  of  the 
Southampton  estate ;  4000/.  to  John  Mount,  and  5000/.  to  William 
Denne,  upon  mortgages  of  other  parts  of  the  estates  in  the  same 
county ;  and  reciting  divers  deeds  and  instruments,  whereby  it  ap- 
peared, that  15,000/.  stood  charged  upon  divers  of  the  said  heredit- 
aments in  the  county  of  Somerset,  and  was  then  due  to  Henry  John 
Kearney ;  and  that  6500/.  was  secured  to  Jacob  Preston  by  mort- 
gage of  the  manors  of  Stoke  Rodney  and  Batcombe  and  other 
premises  in  the' county  of  Somerset  for  500  years,  dated  the  25th  of 
March,  1774 ;  but  that  4000/.  part  of  the  said  6500/.  had  been  paid ; 
and  that  4500/.  stood  secured  upon  a  mortgage  in  fee  of  the  manor 
of  Keynsham  and  other  premises  in  the  county  of  Somerset,  made 
by  the  Duke  of  Chandos  by  indentures  of  the  26th  and  27th  of 
July,  1730,  to  Thomas  Morris  Biggs ;  and  that  the  farther  sum  of 
500/.  was  due  from  the  Duke  to  Biggs  by  a  farther  charge  upon  the 
same  estates,  made  upon  the  6th  of  December  then  instant ;  and  re* 
citing  the  settlement  of  October  1780,  and  the  covenant  therein  con- 
tained for  conveying  the  Somersetshire  estates,  upon  trust  to  sell  the 
same,  and  with  the  money  arising  from  the  sale  to  pay  the  mortgages 
upon  the  estates  in  the  counties  of  Middlesex  and  Southampton, 
and  all  debts  and  incumbrances  affecting  the  said  hereditaments  in 
the  county  of  Somerset  or  any  of  them,  and  to  pay  thp  remainder 
of  the  money  (if  there  shall  be  any)  to  the  Duke  of  Chandos,  his 
executors,  administrators,  or  assigns ;  it  was  witnessed,  that  in  pur- 
suance of  the  covenant  in  the  said  articles  of  1777,  and  the  inden- 
tures of  settlement  of  October,  1780,  and  for  the  more  speedy  dis- 
charge of  the  said  incumbrances,  &c.  the  said  Duke  and  Duchess 
conveyed  to  trustees  and  their  heirs  the  estates  of  Keynsham,  Stc^e 
Rodney,  Batcombe,  or  elsewhere  in  the  county  of  Somerset,  to  hold 
to  them,  their  heirs  and  assigns,  for  ever;  in  trust  with  all  con- 
venient speed  to  make  sale  of  and  convey  all  the  said  manors  &c 
to  any  person  or  persons,  his,  her,  or  their  heirs  or  assigns,  either 
together  or  in  parcels ;  and  it  was  declared,  that  the  trustees  should 
stand  possessed  of  the  money  to  arise  by  sale  of  the  said  manors  and 
premises,  or  any  parts  thereof,  upon  trust  in  the  first  place  to  pay  off  the 
discharge  of  the  said  sum  of  15,000/.  due  to  Kearney,  2500/.  due  to 
Preston,  4500/.  and  500/.  due  to  Biggs,  and  the  interest  of  those  sums 
respectively ;  and  in  the  next  place  to  pay  off  the  said  several  sums  of 
5500/.  5000/.  4000/.  and  6000/.  charged  upon  the  said  estates  in 

the  counties  of  Middlesex  and  Southampton,  due  to  Hoare, 
[*687]     &c.  and  the  *  interest  thereof  respectively,  and  the  costs 

relating  to  the  trusts ;  and  after  the  several  payments  afore- 
said, in  trust  to  apply  and  dispose  of  the  surplus  (if  any)  of  the 
moneys  to  arise  by  such  sale  or  sales  as  aforesaid,  unto  the  said  James, 
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Duke  of  ChandoSy  his  executors,  administrators,  or  a  i 
and  their  own  use  and  benefit. 

The  Master  farther  stated  by  his  report,  that  it  was 
fore  him,  that  in  pursuance  of  the  said  deeds  the  said  : 
county  of  Somerset,  except  the  Keynsham  estate,  (nov 
the  Duchess  of  Chandos,)  and  except  the  Stoke  Roc  i 
combe  estates,  were  sold  ;  but  those  estates  remained 
that  out  of  the  moneys  arising  from  the  sale  the  sum  i 
maining  due  to  Jacob  Preston  was  paid ;  and  by  ind<  i 
the' 20th  of  November,  1784,  he  assigned  the  estates  c  I 
ney  and  Batcombe  to  Th(»nas  Graham,  his  executors,  a 
or  assigns,  to  hold  to  him,  his  executors,  administratoi  i 
for  the  residue  of  the  term  of  500  years,  in  trust  for 
Chandos,  his  heirs  and  assigns  for  ever ;  and  to  be  assij ; 
posed  of,  as  the  Duke,  his  heirs  and  assigns,  should  d  i 
point ;  and  that  out  of  the  money  arising  by  the  sa  i 
SOOO/.,  part  of  the  15,000/.  due  to  Kearney,  was  paic 
dentures  of  lease  and  release,  dated  the  4th  and  5th  o  I 
1785,  reciting,  that  the  Duke  of  dhandos  was  seised 
Keynsham  estate,  subject  to  a  charge  of  13,0002.  the  £ 
to  secure  to  the  Duchess  13,0002.  arrears  of  the  annw 
her  of  1500/.  conveyed  that  estate  to  the  use  of  the 
joint  lives  of  the  Duke  and  the  Duchess :  and  if  she  si  i 
to  the  use  of  the  Duchess,  her  heirs  and  assigns,  for 
Duke  should  survive,  then,  after  the  decease  of  the  Du 
uses,  as  she  should  appoint :  in  default  of  appointment, 
the  Duke,  his  heirs  and  assigns ;  and  out  of  the  said  n 
due  to  Henry  Hoare  upon  mortgage  of  part  of  the  i 
county  of  Southampton  was  paid ;  and  by  indentures 
release,  dated  the  28th  and  29th  of  September,  1786,  i 
reconveyed ;  and  the  said  sums  of  4500/.  and  500Z.  sec 
on  mortgage  of  the  Keynsham  estate  in  the  county  of  S 
paid  to  him ;  and  he  by  indentures  of  lease  and  releai 
28th  and  29th  of  July,  1786,  reconveyed  the  said  esi 
sham  to  the  use  of  the  Duke  of  Chandos,  his  heirs  and 
signs ;  and  that  the  sum  of  *  5500/.  secured  to  He] 
Hoare  on  mortgage  of  part  of  the  estates  in  the  count}) 
Middlesex  was  paid  to  his  executors ;  and  the  estates 
the  said  mortgage  were  reconveyed  by  indentures  of  ] 
lease,  dated  the  12th  and  13th  of  September,  1786 ;  i 
sum  of  4000/.  secured  to  John  Mount  by  mortgage  of 
the  estates  in  the  county  of  Southampton  was  afterw 
him ;  and  the  said  estates  were  reconveyed ;  and  thai 
6000/.  secured  to  WUliam  Denne  by  mortgage  of  othe 
estates  in  the  county  of  Southampton-  was  paid  to  him ; 
tates  reconveyed  by  lease  and  release,  dated  the  2d  an< 
)787 ;  and  that  by  the  means  aforesaid  the  several  m 
incumbrances,  as  well  those  aflecting  the  estates  in  tli 
Middlesex  and  Southampton  as  in  county  of  Soniers 


688  EABL  TEMPLE   9.  THE   DUCHESS  OF   CHANDOS.  [1798. 

charged,  except  the  charge  of  13,0002.  to  Kearney,  subject  to  which 
the  Keynsham  estate  in  the  county  of  Somerset  was  conveyed  by  the 
indentures  of  the  4th  and  5th  of  September,  1785 ;  and  as  to  the 
said  chai^,  by  indentures,  dated  the  22d  of  May,  1787,  in  consid- 
eration of  10,0001.  paid  to  the  trustees,  in  whom  the  said  charge  of 
13,000Z.  was  become  vested,  by  the  trustees  out  of  certain  trust- 
moneys  arising  from  property  of  the  Duchess,  the  said  charge  of 
13,0002.  was  assigned  to  the  said  last-mentioned  trustees,  in  trust,  as 
to  3000/.,  part  thereof,  for  the  Duke  of  Chandos,  his  executors,  ad- 
ministrators, and  assigns ;  and  as  to  the  10,0002.,  residue  thereof,  for 
the  purpose  of  securing  to  tlie  said  trustees  the  said  10,0002.  so  ad- 
vanced by  them ;  and  afterwards  by  lease  and  release,  dated  the  7th 
and  8th  of  June,  1787,  the  Duke  conveyed  the  Keynsham  estate  to 
the  use  of  trustees,  their  heirs  and  assigns,  during  the  joint  lives  <^ 
the  Duke  and  Duchess,  for  the  separate  use  of  the  Duchess ;  and  by 
the  said  indenture  the  Duke  also  released  and  discharged  the 
Keynsham  estate  from  the  said  sum  of  30002. ;  and  it  was  farther 
stated  before  the  Master,  that  by  lease  and  release,  dated  the  21st 
and  22d  (1)  of  May,  1787,  between  the  Duke,  the  Duchess,  and 
her  said  trustees,  the  Duke,  in  consideration  of  44932.  paid  to  hhn 
by  the  said  trustees  of  the  Duchess  with  her  consent,  conveyed  the 
estate  of  Stoke  Rodney ;  to  hold  to  the  said  trustees,  their  heirs  and 
assigns ;  subject  to  a  proviso,  that  if  the  Duke,  his  heirs,  executors, 
administrators,  and  assigns,  should  pay,  &c.  the  said  trustees  would 
reconvey  the  said  estate  to  the  use  of  the  Duke,  his  heirs  and  as- 
signs, or  to  such  other  person  or  persons,  as  he  or  they  should  ap- 
point. 

Attorney  General  [Sir  John  Scott] ,  Solicitor  General 
[•689]  [Sir  John  Mitford],  ♦and  Mr.  Stanley,  for  the  Plaintiffs. 
The  deeds  of  December  1780  are  clearly  a  revocation  of 
the  will ;  turning  the  Somersetshire  estate  into  personal  property, 
and  discharging  it  from  dower,  another  provision  being  made  for 
that ;  and  so  far  from  pursuing  the  articles,  they  are  in  direct  con- 
tradiction to  them.  The  estate  was  turned  into  personal  property ; 
and  afterwards  the  Duke  chose  to  convert  it  into  real  estate.  He 
introduced  a  new  incumbrance,  not  within  the  trust  to  sell  for  pay- 
ment of  debts.  By  the  assignments,  he  took  of  the  mortgages  when 
paid  off,  in  trust  for  himself  and  particularly  as  to  Preston's  mort- 
gage, he  has  shown  his  will,  that  it  should  be  real  estate.  The 
will  theref(H^  does  not  affect  it ;  and  the  Plaintiff  is  entitled  as  heir. 
Mr.  Mansfieldy  for  the  Defendant,  the  Duchess  of  Chandos.  The 
deeds  of  December  1780  did  not  convert  these  estates  into  personal 
property.  It  is  nothing  more  than  a  conveyance  for  the  purpose  of 
paying  debts  in  execution  of  the  covenant.  It  cannot  be  doubted, 
that  the  Duke  meant  to  execute  the  main  part  of  the  covenant  in 
the  articles  ;  for  the  principal  object  was  to  raise  money  to  disincum- 
ber  the  Somersetshire  and  the  settled  estates.     For  that  purpose  it 


(1)  QtMere  as  to  tlie  date:  see  anU^  vol.  iL'421. 
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was  necessary  to  make  a  conveyance  in  fee,  and  to  audiorize  the 
trustees  to  sell  every  part,  if  required.  He  directed  them  to  pay  the 
surplus  money,  if  any,  to  him ;  conceiving  that  the  provision  in  the 
articles,  that  he  should  make  himself  tenant  in  fee,  was  no  longer  to 
be  attended  to.  The  ground,  upon  which  such  cases  as  these  are 
not  held  to  revoke  wills,  is,  that  the  conveyance  is  for  a  particular 
purpose,  which  the  testator  may  at  any  time  undo.  He  may  pay 
the  money,  and  get  back  the  estate  from  the  trustees ;  and  they  can- 
not refuse  to  convey.  The  Duchess  therefore  is  entitled  to  take  it 
as  real  estate.  That  will  exclude  the  second  question,  whether  the 
Duke  had  re-converted  it  into  real  estate.  We  are  to  contend,  he 
did  not. 

Mr.  Graham  and  Mr.  TKofluon,  for  the  Defendant,  were  stopped 
by  the  Court. 

Lord  Chancellor  [Loughborough].  It  really  comes  to  noth- 
ing more  than  that  after  the  will  the  Duke  has  by  different  convey- 
ances disclosed  a  purpose,  and  effectuated  in  part  that  purpose,  to 
charge  this  estate  to  a  certain  extent.  It  struck  me  at 
first,  when  the  instruments  *  were  not  so  fully  stated  as  [*  690] 
they  are  now,  that  it  was  nothing  more  than  making  a 
mortgage  of  the  estate.  Nothing  was  declared  as  to  that  estate, 
which  was  conveyed  to  the  Duchess.  Therefore  let  the  bill  be  dis- 
missed as  to  the  Keynsham  and  Stoke  Rodney  estates  (I^. 

See,  anUj  the  notes  to  &  C.  2  V.  417. 

(1)  The  estate  at  Bateombe  was  included  in  the  Stoke  Rodney  estate.    See  the 
note,  on/e,  vol.  ii.  437. 
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EATON  V.  LYON. 

[ROLLS.—1796,  March  8, 9, 14.] 

Construction  of  a  covenant  for  a  renewal 

Laches,  [pu  690.] 

Gonstraction  of  covenants  the  same  in  ecpiity  as  at  law;  but  equity  will  relieve 
against  a  strict  performance  upon  equitable  circumstances,  and  no  wilful  de- 
fault (a)  [p.  G92.J 

A  legal  instrument  is  not  to  be  constnied  by  the  acts  of  the  parties,  [h]  [p.  694.] 

Br  indentures  of  lease,  dated  the  let  of  May,  1766,  in  considera- 
tion of  the  surrender  of  a  former  lease,  and  of  a  new  dwelling-house 
with  other  conveniences  to  be  erected,  a  certain  messuage  with  other 
premises  in  Cheshire  was  demised  by  George  Hockenhull  to  Daniel 
and  Stanley  Orred,  their  heirs  and  assigns,  to  hold  to  them,  their 
heirs,  executors,  administrators  and  assigns,  for  the  natural  and  ser- 
aral  life  and  lives  of  Elizabeth  Orred,  Helen  Orred,  and  Joseph 
Jackson,  and  of  the  survivor  of  them,  at  the  yearly  rent  of  10/. ;  widi 
a  covenant,  that  Daniel  and  Stanley  Orred  and  the  survivor,  and 
the  heirs,  executors  and  administrators  of  such  survivor,  should  and 
would  within  the  space  of  six  months  next  after  the  decease  of  any 
of  the  said  three  persons,  for  whose  lives  the  said  premises  were 

(a)  If  a  condition  or  covenant  was  possible  to  be  perfonned,  there  was  anobli- 
cation  on  the  party,  by  the  Common  Law,  to  perform  it  punctiliously.   If  be 
failed  so  to  do,  it  was  immaterial,  whether  the  failure  was  bv  accident,  mistake, 
fraud  or  negligence.    In  either  case,  his  responsibility,  dependent  upon  it,  became 
absolute,  and  nis  rights  dependent  upon  it,  became  forfeited  or  extingoishei 
2  Story,  Eq.  Jur.  §  1311.    But  Courts  of  Eauity  do  not  hold  themaelves  bound  by 
such  rigid  rules.    Ibid.  1312.    The  geneml  principle  now  adopted  is,  that  when- 
ever a  penalty  is  inserted  merely  to  secure  the  performance  or  enjoyment  of  t 
collateral  object,  the  latter  is  considered  as  the  principal  intent  of  the  instrumeiit, 
and  the  penalty  is  deemed  only  as  accessory,  and,  therefore,  as  intended  only  to 
secure  the  due  performance  thereof,  or  the  damage  really  incurred  by  the  non- 
performance.    The  true  test,  by  which  to  ascertain  if  reUef  can  be  had  in  Eqoitj, 
18,  whether  compensation  can  be  made  or  not    If  it  caimot  be  made.  Courts  ojf 
Equity  will  not  interfere.    Ibid.  §  1314.    This  doctrine  has  been  applied  to  cases 
of  leases,  where  a  forfeiture  of  the  estate,  and  an  entry  for  the  forfeiture,  is  stipu- 
lated for  in  the  lease,  in  case  of  the  non-payment  of  the  rent  at  the  regular  days 
of  payment;  for  the  right  of  entry  is  deemed  to  be  intended  as  a  mere  secur^ 
for  the  payment  of  the  rent    loid.  §  1315.    The  foundation  of  relief  in  these 
cases  is  that,  as  the  penalty  ib  designed  as  a  mere  security,  if  the  par^  obtains 
his  money,  or  his  damages,  he  gets  all  that  he  expected,  and  aU  that  in  justice  be 
is  entitled  to.    Ibid.  §  1316.    Sbnner  v.  DmfUm,  2  Johns.  Ch.  535.    But  a  dis- 
tinction seems  to  prevail  in  Eauity  between  penidties  and  forfeitures.    In  the  lat- 
ter, though  compensation  can  be  made,  relier  is  not  always  given.    Ibid.  §  1390. 
lAoingtion  v.  Tompkina,  4  Johns.  Ch.  431.    The  doctrine  seems  now  estoblisfa- 
cd,  in  England,  that,  in  all  cases  of  forfeiture  for  the  breach  of  any  covenairt, 
other  tlian  a  covenant  to  pay  rent,  no  relief  ought  to  be  granted,  in  Equity,  unless 
upon  the  ground  of  accident,  mistake,  fraud,  or  surprise,  although  the  breach  is 
capable  of  a  just  compensation.    Ibid.  §  1323.    ^^riuby  v.  ffoomoard^  6  B.  &  C. 
519 ;  Rede  v.  Farr,  6  M.  ^  S.  121 ;  Bowser  v.  Colby,  1  Hare,  Ch.  109.    Peibaps 
the  latter  doctrine  would  be  received  in  the  United  States  with  more  hesitatioo. 
Harris  v.  Troup,  8  Paige,  425. 

(b)  QiMBre,  whether  Siis  rule  can  be  maintained.    See  ante,  p.  294,  note  (6)  t» 
Bayrdiam  v.  Chqfs  HoapUal ;  and  Hovenden's  note,  post,  p.  69G. 
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thereby  granted,  as  aforesaid,  give  notice  to  the  said  Geoige  Hock- 
enhull,  ius  heirs  and  assigns,  of  the  decease  of  such  person  or  per- 
sons ;   and  would  within  the  farther  space  of  six  months  surrender 
that  demise,  and  accept  of  a  new  lease  of  aU  the  said  premises,  and 
therein  add  one  or  two  Ufe  or  lives  to  the  life  or  lives  then  in  being, 
as    the  case  should  require;  paying  for  the  same  unto  the  said 
George  Hockenhull,  his  heirs  and  assigns,  as  followeth :  that  is  to 
say ;  if  but  one  hfe  to  be  added,  the  sum  of  52.  but  if  two  lives  were 
to  be  added,  then  the  sum  of  lOZ. ;  which  said  new  lease  should 
contain  all  the  covenants  and  agreements,  as  were  inserted  and  com- 
prised in  that  grant  or  demise,  and  no  other ;  and  the  said  George 
Hockenhull  for  himself,  his  heirs  and  assigns,  did  covenant,  promise, 
grant  and  agree,  with  the  said  Daniel  Orred  and  Stanley  Orred,  their 
heirs,  executors,  administrators  and  assigns,  that  the  said  George 
Hockenhull,  his  heirs  or  assigns,  would  at  the  decease  of  any  of  the 
life  or  lives  aforesaid  at  the  request  of  the  said  Daniel  Orred  and 
Stanley  Orred,  or  at  the  request  of  the  survivor  of  them,  or  the  heirs, 
executors,  or  assigns,  of  such  survivor,  grant  a  new  lease 
of  the  said  premises  thereby  demised,  and  add  *one  or     [*691] 
more  life  or  lives  in  the  room  of  the  life  or  lives  so  dying, 
for  the  considerations  aforesaid ;  and  that  such  new  lease  should  con- 
lain  all  the  covenants  and  agreements,  as  were  mentioned  and  com- 
prised in  that  present  grant  and  demise,  and  no  more. 

Stanley  Orred,  having  survived  Daniel  Orred,  by  his  will,  dated 
the  13th  of  September,  1770,  gave  all  the  demised  premises  to  the 
only  use  and  behoof  of  his  sister  Helen  Orred,  her  heirs,  executors, 
administrators  and  assigns,  during  his  estate,  term,  and  interest, 
therein.    He  died  some  time  afterwards ;  and  Helen  Orred  possessed 
the  premises  until  her  death  in  May  1787.     In  1782,  Elizabeth 
Orred  died  ;  and  in  December  1782,  being  within  six  months  after 
her  death,  John  Jackson  by  the  direction  of  Helen  Orred  went  to 
the  house  of  Daniel  Daulby  for  tlie  purpose  of  giving  notice  of  the 
death  of  Elizabeth  Orred  to  John  Hockenhull,  who,  as  the  bill  stated, 
was  then  entitled  to  the  reversion,  and  resided  in  the  house  of  Daulby, 
and  to  apply  for  a  fresh  life  to  be  added  to  the  lease.     Jackson  did 
not  see  Hockenhull ;  being  informed,  that  he  was  very  ill  in  bed, 
and  could  not  speak  so  as  to  be  understood.     Jackson  did  not  desire 
Daulby  to  inform  Hockenhull  of  his  business.     Hockenhull  died 
upon  the  20th  of  December,  1782.     Helen  Orred  died  upon  the 
30th  of  May,  1787,  having  by  her  will  given  the  demised  premises 
upon  trust  out  of  the  yearly  rents  and  profits  to  pay  her  debts 
and  funeral  expenses ;  and  after  payment  thereof  to  apply  the  rents 
and  profits  to  Rachael  Jackson  for  life;  and  after  her  decease 
the  testatrix  gave   the  premises  to  Martha  Jackson,  her  execu- 
tors, administrators  and  assigns,  for  the  remaining  leasehold  interest 
therein. 

Upon  the  16th  of  October,  1787,  Raclmel  Jackson  being  dead, 
Martha  Jackson  caused  a  formal  notice  in  writing  to  be  delivered  to 
Joseph  Lyon  in  whom  after  the  death  of  Hockenhull  the  reversion 


691  KATON  V.  LTOll.  [1798. 

became  vested ;  requiring  him  to  grant  a  new  lease  for  three  new 
lives,  or  to  supply  the  place  of  the  two  lives,  that  had  dropped,  bj 
adding  two  new  lives  to  the  life  in  being ;  and  offering  to  pay  the 
fine  or  fines  required  by  the  lease.  No  lease  was  granted  upon  that 
application.  In  October  1795,  John  Eaton,  who  was  in  possesrion 
of  the  premises  as  tenant,  purchased  Martha  Jackson's  interest  for 
150/.  and  he  caused  a  lease  to  be  prepared  for  three  Uves  containing 
the  same  covenants  and  agreements  as  the  old  lease,  and 
[*  692]  requested  Lyon  to  execute  it ;  offering  to  execute*  a  coun- 
ter-part, and  pay  the  10/.  This  proposal  being  refused, 
the  bill  was  filed. 

The  answer  stated,  that  notice  might  have  been  given  to  Hocken- 
hull  by  leaving  it  in  writing,  or  by  delivering  it  to  Daulby  or  some 
of  his  family ;  and  that  not  being  done  is  sufficient  evidence,  that 
Helen  Orrcd  abandoned  any  intention  of  having  a  renewal;  that 
some  time  before  December  1782,  HockenhuU  had  conveyed  aB  his 
interest  upon  trust  to  sell ;  so  that  the  reversion  was  not  in  him  at 
the  time  alleged ;  and  that  the  trustees  conveyed  to  the  Defendant 
in  1785.  The  Defendant  insisted  fiirther,  that  all  the  parties  had 
notice  of  these  circumstances  and  of  his  refusal  to  execute ;  and  he 
relied  upon  the  length  of  time. 

It  was  in  evidence,  that  Helen  Orred  in  the  Summer  of  1783, 
about  six  months  after  the  death  of  Hockenhull,  asked  Wobten- 
holme,  one  of  the  trustees  for  the  sale  of  the  estate,  whether  he 
could  not  add  a  fresh  life  to. the  lease.  He  desired  to  see  it;  and, 
after  reading  it,  said,  he  could  not  tell.  The  Deponent,  John  Jack- 
son, in  or  about  July  1783,  applied  to  George  Travis,  clerk,  to  ask 
his  opinion  respecting  the  renewal  on  behalf  of  Helen  Orred. 
Travis,  who  was  one  of  the  executors  of  Hockenhull,  said,  he  did 
not  care  to  interfere  about  it ;  and  he  thought,  a  renewal  might  be 
had  after  the  death  of  the  next  surviving  life,  as  well  as  then. 

It  was  ako  proved,  that  the  Plaintiff  about  twelve  or  fifteen  years 
ago  made  several  improvements  and  additions  to  the  premises  at  his 
own  cost  to  the  amount  of  near  350/. 

The  cases  cited  were  Baynkam  v.  CMi  Bospiialy  antty  295,  and 
the  cases  there  mentioned.  AUen  v.  HUtany  1  Fonb.  Tr.  £q.  425, 
and  Bayly  v.  Hie  Corporation  of  Leominaier,  3  Bro.  C.  C.  529, 
ante.  Vol.  I.  476  (1). 

Master  of  the  Rolls  [Sir  Richabo  Pepper  Arden].  Two 
questions  have  been  made  in  this  case :  first,  as  to  the  constructioo 
of  the  covenant :  next,  as  to  the  performance  of  it.  It  is  truly  said, 
the  construction  of  covenants  is  the  same  in  Equity  as  at  Law.  I 
hope,  I  shall  never  see  the  time,  in  which  a  contrary  doctrine  can  be 
held.  But  though  the  construction  is  the  same,  it  is  most  certain, 
the  performance  may  differ  in  the  one  Court  from  what  it  is  in  the 
other.  At  Law  a  covenant  must  be  strictly  and  literally  perfomied: 
in  Equity  it  must  be  really  and  substantially  performed  according  to 

(1)  See  the  note,  anitj  vol.  L  476. 
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the  trae  intent  and  meaning  of  the  parties,  bo  br  as  circumstances 
will  admit:  but  if  by  unaToidable  accident,  if  by  fifaud, 
by  ^  surprise,  or  ignorance  not  wilful  (1^,  parties  may  have  [*  693] 
been  prevented  from  executing  it  literally,  a  Court  of  Equi- 
ty will  interfere;  and  upon  ccMnpensation  being  made,  the  party 
luLving  done  every  thing  in  his  power,  and  being  prevented  by  the 
means,  I  have  alluded  to,  will  give  relief*  It  is  true  that  has  been 
formally  carried  to  a  length,  that  became  in  some  degree  alarming. 
They  got  into  the  habit  of  OHistruing  terms  and  conditions  of  cov« 
enants  as  being  only  in  terrarem  :  but  undoubtedly  in  modem  times 
that  has  been  much  restrained ;  and  it  is  now  perfectly  understood, 
that  even  in  the  purchase  of  an  estate,  if  money  has  been  covenant- 
ed to  be  paid  at  a  given  day,  if  it  is  not  paid  at  the  day,  at  law  no 
action  will  lie ;  but  if  the  psjty  can  show,  that  he  took  the  means 
of  paying  it,  and  has  been  prevented  by  accidents  not  in  his  power, 
the  Court  will  dispense  with  the  strict  performance  of  it ;  because, 
as  it  was  formerly  said,  it  is  not  of  the  essence  of  the  contract :  but 
it  may  be  of  the  essence  of  the  contract ;  and  the  party  shall  not 
avail  himself  of  equitable  circumstances,  unless  he  shows,  that  there 
has  been  no  wilful  neglect  or  misconduct  on  his  part. 

The  first  question  then  is,  what  is  the  construction.  That  is  a 
mere  legal  question  :  if  doubtful,  it  is  to  be  decided  by  a  Court  of 
Law.  Therefore,  I  shall  consider  it,  as  if  an  action  was  brought  in 
a  Court  of  Law  for  a  breach  for  not  having  given  notice  within  six 
months  after  the  death  of  the  first  life  ;  and  notwithstanding  very 
able  arguments  on  the  part  of  the  Plaintiff  I  feel  no  difllculty  in  say- 
ing that  this  covenant  both  with  regard  to  the  words  and  the  natural 
meaning  is,  that  notice  must  be  given  upon  the  expiration  of  the  first 
life.  Any  other  construction  would  strike  out  one  half  of  it ;  for  if 
it  is  an  obligation  upon  the  party  to  apply  at  the  end  of  the  first  or 
second  life,  and  if  at  the  second  he  shall  have  the  same  or  a  greater 
benefit  than  if  at  the  first,  you  may  as  well  say,  it  may  be  at  the  end 
of  the  two  first  lives.  But  see,  what  are  the  words.  I  admit,  the 
subsequent  words  may  have  given  rise,  as  they  certainly, 
did  in  the  minds  of  *  some  persons,  perhaps  lawyers,  to  a  [*  694] 
misunderstanding :  but  there  may  be  a  case  to  satisfy  them ; 
namely,  if  a  second  life  should  drop  within  the  twelve  months  after 
the  expiration  of  the  first.  There  is  therefore  a  possible  case,  to 
which  those  words  may  apply.  One  of  the  Counsel  did  attempt  to 
insist,  that  the  word  <<  any"  grammatically  means  any  two :  that  it 
is  a  plural  word,  unless  the  word  <<  one  "  is  added  to  it ;  and  as  an 
authority  to  prove  that  the  language  of  the  decrees  of  this  Court  is 
referred  to :  an  authority,  which  Dr.  Johnson  would  hardly  have 
admitted  :  but  even  that  is  mistaken  ;  for  it  is  quite  the  reverse. 
If  there  are  three  executors,  the  language  of  the  decree  is  to  take  an 

11)  This  was  considered  by  Lord  Enkine  as  too  limited :  post,  Sanders  v.  Poptf 
vol.  xiL  282 :  but  that  decision  has  been  much  shaken :  see  HUl  v.  BardaVy  xvL 
403;  xviii.  56;  Rejfnolds  v.  PUt,  xix.  134:  Lovai  v.  Lord  Randagh,  S  Ves.  & 
Bea.  24,  and  the  note,;ioaf,  vol  x.  70. 
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account  of  what  has  come  to  the  hands  of  them  or  any  of  them,  or 
(which  is  certainly  a  very  incorrect  expression)  to  their  or  any 
of  their  use  ;  the  Master  may  under  those  words  take  an  account  of 
what  has  come  to  the  hands  of  any  one  of  them.  The  other  Coun- 
sel admitted,  that  it  is  singular  or  plural  according  to  the  context ;  and 
put  it  upon  that ;  whether  it  must  not  be  considered  in  this  case  as 
a  plural  word.  Upon  the  first  part  of  this  covenant  I  am  of  opinion, 
that  if  upon  the  death  of  the  first  life  notice  is  not  given,  the  core- 
nant  is  not  performed :  but  it  is  said  what  follows  will  control  or 
rather  enlarge  the  preceding  part ;  and  the  Court  must  conclude, 
the  lessor  meant  to  give  an  option  to  wait  till  the  death  of  the  second 
life.  That  would  be  a  more  absurd  construction  than  the  other.  It 
is  not  a  necessary  implication  most  unquestionably.  Common  sense 
dictates  the  reverse.  The  lessor  must  be  sure,  he  never  would  have 
a  renewal  at  the  end  of  one  life.  The  rent  is  but  10/.  a  year.  A 
great  benefit,  he  is  to  derive,  is  the  chance  of  52.  upon  renewal. 

Let  us  see,  what  is  their  construction  :  though  I  disclaim,  as  I  did 
upon  a  former  occasion  (1),  and  expressed  my  opinion  of  Cooke  v. 
Booth,  putting  a  construction  from  the  acts  of  the  parties.  Helen 
Orred  thought  herself  under  some  obligation  to  give  notice  of  the  ex- 
piration of  the  first  life.  I  will  not  bind  her  by  it,  if  it  was  not  ne- 
cessary. She  might  have  found  out  afterwards,  that  it  was  not  ne- 
cessary, but  that  she  did  all,  that  was  necessary,  must  be  given  up. 
She  sent  to  the  person,  she  thought  the  owner  ;  who  was  so  ill,  that 
he  could  not  be  seen :  but  there  was  no  reason,  why  she  should  not 
have  left  the  notice ;  or  given  it  to  the  person,  who  was  entitled  upon 

his  death.     She  was  bound  so  to  do  ;  and  if  my  construc- 
[*  695]     tion  *  is  the  true  one,  she  forfeited  her  right  of  renewal  by 

not  giving  notice  in  a  reasonable  time  after  the  death  of 
Hockenhull.  No  formal  notice  was  given  to  those,  who  survived 
him  ;  but  two  loose  conversations  are  proved,  in  which  she  did  make 
some  inquiry  about  adding  a  life.  All  this  makes  against  her  ;  for  it 
shows  her  attention  was  called  to  it.  She  was  content  to  take  the 
opinions  of  the  two  persons  mentioned  in  the  evidence  ;  and  forbore 
to  prosecute  her  right  to  enforce  the  covenant  as  to  the  first  life. 
In  1787  another  Ufe  dropped.  In  the  mean  time  another  person 
succeeded  to  the  reversion.  Supposing  there  was  no  obligation  up- 
on the  lessee  to  apply  until  after  the  death  of  the  second  life,  then  I 
will  consider,  whether  what  was  done  was  sufficient  to  entitle  Mar- 
tha Jackson  to  a  renewal.  She  then  gave  a  formal  and  very  prop- 
er notice  to  the  Defendant ;  saying,  she  was  ready  to  accept  a  lease, 
and  upon  a  lease  being  made  to  her  to  pay  the  fine  or  fines.  It  is 
said  for  the  Defendant,  and  with  a  good  deal  of  reason,  it  is  not  quite 
clear,  that  she  did  mean  any  thing  more  than  to  comply  with  her 
own  covenant.  I  should  not  wish  to  hold  parties  to  a  strict  per- 
formance :  but  she  was  very  ill  advised  in  resting  upon  this  notice, 
though  the  Defendant  said,  he  would  not  renew.  ,  Could  she  have 

(1)  Ante,  298;  past,  vol.  xvi.  156. 


1798.]  EATON  V.  LTCHI.  695 

brought  an  action  ?  She  ought  to  have  tendered  a  lease.  She 
took  no  farther  step  ;  and  from  that  time  until  1795  no  steps  were 
taken  to  compel  performance.  I  cannot  construe  it  any  thing  but 
an  acquiesence  in  the  refusal.  It  is  said,  it  ought  to  be  very  favor- 
ably construed  for  the  lessee  ;  and  her  situation  as  a  poor  woman 
opposed  to  an  opulent  professional  man,  is  urged  as  a  reason  why 
the  Court  should  not  look  rigidly  into  her  forbearance.  I  am  dis- 
posed to  think  so :  but  coupling  that  with  my  opinion  upon  the  con- 
struction of  the  covenant  I  am  of  opinion  upon  the  whole,  that 
enough  has  not  been  done  to  entide  the  Plaintiff  to  a  performance ; 
that  notice  ought  to  have  been  given  within  a  reasonable  time  after 
the  lessee  knew  of  the  death  of  the  first  life  ;  and  the  lessor  had  a 
right  to  it ;  but  if  not,  he  had  a  right  after  the  death  of  the  second  ; 
and  after  the  lapse  of  time,  that  has  taken  place,  and  no  tender  made, 
the  Plaintiff  is  not  entitled. 

The  bill  therefore  must  be  disnussed.  I  decide  this  case  upon  the 
principles,  on  which  Lord  Thurlow  decided  BayUy  v.  The  Corpora- 
tion  of  Leominster ;  and  I  hope  now,  it  will  be  known,  that  it  is  ex- 
pected, these  covenants  shall  be  literally  performed,  where 
it  *can  be  done ;  and  that  Equity  will  interpose,  and  go  [^696] 
beyond  the  stipulations  of  the  covenant  at  law,  only  where 
a  literal  performance  has  been  prevented  by  the  means,  I  have  men- 
tioned, and  no  injury  is  done  to  the  lessor. 

1.  That  a  legal  instnunent  is  not  to  be  constnied  by  the  equivocal  acts  of  the 
parties  thereto,  and  their  understanding  upon  it,  is  well  settled:  Baynham  v. 
Gw/^8  Hospital,  3  Ves.  298 ;  Moore  v.  Foley,  6  Yes.  238 :  sucli  circumstances 
may,  indeed,  be  stated,  if  a  case  is  sent  to  a  Court  of  Common  Law,  but  then 
that  statement  will  be  accompanied  with  a  caution,  that  no  farther  attention  is  to 
•be  ffiven  to  it  than  as  it  can  regularly  be  made  legal  evidence,  ^gulden  v.  May, 
S  Ves.  33a 

2.  In  yarious  cases  of  contracts  and  covenants,  similar  to  that  brought  in  ques- 
tion in  the  principal  case,  Comts  of  Equity  are  in  the  habit  of  relievmg  a  party 
who  has  acted  fairiy,  though  negligently  as  to  time,  where  time  has  not  been  made 
essential  to  the  substance  of  tiie  contract.  Lennox  v.  Ndpper,  2  Sch.  &  Lcf. 
684.  Time,  however,  may  have  so  far  entered  into  the  essence  of  a  contract,  or 
covenant,  that  a  Court  of  jSquity  will  give  no  assistance  to  a  party  who  has  been 
guil^  of  gross  lathes,  HarringUm  v.  ffhteUr,  4  Ves.  686 ;  Mey  v.  Desehamps,* 
13  Ves.  ^ ;  Hudson  v.  Bartram,  3  Mad.  447 ;  Guest  v.  Hotnfray,  5  Ves.  822 ; 
Reynolds  v.  kelson,  6  Mad.  26 ;  Levy  v.  Lindo,  3  Meriv.  84.  And  even  where 
time  has  not  been  made  essential  to  the  very  substance  of  a  contract  or  covenant, 
and  the  breach,  or  delay,  may  admit  of  complete  compensation,  {M^JUpine  v. 
Swift,  1  Ball  6l  Bea.  298,)  still,  it  seems  now  to  be  established  doctrine,  that  relief 
ought  not  to  be  given,  or  specific  oerformance  decreed,  where  the  breach  of 
covenant,  or  the  delay,  has  been  wilful.  Hill  v.  Barday,  18  Ves.  63;  Lloyd  v. 
Collet,  4  Ves.  690  (in  note).  Lord  Enkine,  it  is  true,  seems  to  have  been  of 
opinion  that  this  rule  would  narrow  the  jurisdiction  of  Equity  unnecessarily ; 

i&mders  v.  Pope,  12  Ves.  293 ;)  but  the  auUunity  of  the  case  last  cited,  in  which 
lis  Lordship  expressed  that  opinion,  has  been  very  much  shaken,  if  not  entirely 
overruled.  Beynolds  v.  PiU,  19  Ves.  143;  WhiU  v.  Warner,  2  Meriv.  460 ;  Rolfe 
V.  Harris,  2  Price,  210  (in  note);  Bracdmdge  v.  BuekUy,  2  Price,  217. 

3.  The  principle  of  tlie  present  case  has  recently  undergone  close  investiga- 
tion in  the  Court  of  Exchequer,  when  the  grounds  of  Lord  Alvanley's  [Ardeiv] 
judgment  were  approved,  and  acted  upon.    Maxtoell  v.  }Fanl,  1  M'Clel.  465. 
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Trust  raised  by  implication  from  letters,  and  a  paper,  referred  to  by  them,  and  in 
the  hand-writing  of  the  party,  though  not  si^^ied  or  dated,  and  by  opention  of 
law  from  advances  of  money. 

The  Statute  of  Frauds  requires,  not  that  a  trust  shall  be  created  by  writing,  bot 
that  it  shall  be  proved  by  writing;  which  may  be  subsequent  to  the  commence- 
ment of  it,  (a)  [p.  696.] 

When  letters  are  to  raise  a  trust,  there  must  be  demonstration,  that  they  relate  to 
the  subject,  [p.  708.] 

The  Court  has  gone  too  far  in  taking  cases  out  of  the  Statute  of  Frauds  on  the 
ground  of  part-performance  of  an  agreement;  the  relief  ought  to  ha?e  heea 
confined  to  compensation,  (h)  [p.  7l£] 

In  1790  Joseph  Forstcr,  Robert  Rankin,  William  Kent,  and  John 
Burdon,  carried  on  the  business  of  bankers  under  the  title  of  "  The 
Commercial  Bank  at  Newcasde."  In  June  1791,  a  lease  of  a  colliery, 
called  Hebburn,  was  granted  by  Henry  Ellison  to  John  Burdon  and 
three  other  persons  of  the  names  of  Peareth,  Wade,  and  Wren,  for  a 
term  of  thirty-one  years,  as  tenants  in  common,  in  equal  fourth  parts. 
Mr.  Burdon  died  in  December,  1792.  The  bill  was  filed  by  Forster 
and  Rankin  against  the  executors  of  Burdon  praying,  that  it  might 
be  declared,  that  Burdon  took  and  held  the  said  fourth  part  of  the 
colliery  on  account  of  himself  and  the  Plaintiffs,  and  tlie  Defendant 
Kent  respectively  in  equal  shares ;  and  that  the  Defendants  might 
be  decreed  to  assign  the  same  accordingly. 

The  circumstances,  under  which  this  relief  was  sought,  as  they 
appeared  by  the  answers  and  the  evidence,  were  tliese.  The  Flaio- 
tiffs  and  Kent  resided  at  Newcastle.     Burdon  resided  at  Hard- 

(a\  Though  there  be  no  particular  formal  words  requisite  to  create  a  trust,  if 
the  intention  be  clear,  vet  tne  English  Statute  of  Frauds,  29  Char.  II.  cap.  3,  §7, 8) 
(and  which  is  generally  adopted  throughout  the  United  States,)  requires  the 
decUtratitm  or  creation  of  trusts  of  lands  to  be  manifested  and  proved  by  some 
writing  signed  by  the  party  creating  the  trust  It  is  sufficient  under  the  statute, 
i  if  the  terms  of  the  trust  can  be  duly  aitoertained  by  the  writing.  It  need  not  be 
ertaUd  by  writing;  but  it  must  be  evidenced  by  writing.  4  Kent,  Com.  305, (3tb  I 
ed.);  Lemon  v.  fFkilUy,  4  Russell,  423;  IMer  v.  ISddB,  10  Johns.  495;  SUm 
y.  SUeve,  5  Johns.  Ch.  1 ;  Mavan  v.  Htng,  1  lb.  339;  RuUedge  v^SmUh,!  BTCori 
Ch.  119 ;  Johnson  v.  Ronald^  4  Munf.  77.  In  North  Carolina,  the  law  on  this 
point  is  the  same  as  the  English  law  was  before  the  Statute  of  PVauds,  and  parol 
declarations  of  trust  are  valid.  jFVy  v.  Fay,  2  Hayes,  131.  It  may  be  doubted 
whetfier  the  statute  did  not  intend  the  declaration  itself  should  be  in  writing;  for 
the  ninth  section  enacts,  that  **  all  {grants  and  assignments  of  any  trust  or  confi- 
dence, shall  likewise  he  in  unitingj  signed  by  the  party  granting  or  assiffning  the 
same,  or  by  such  last  will  or  devise^;  but,  whatever  may  have  been  the  actual 
intention  of  the  legislature,  the  construction  put  upon  the  clause  in  practice  is 
now  firmly  cstablisned.  And  the  trust  may  be  manifested  by  any  subsequent 
acknowledgment  of  the  trustee,  however  informally  or  indirectly  made,  as  bf  > 
leijtter  under  his  hand,  by  his  answer  in  chancery,  or  by  a  recital  in  a  deed.  The 
present  case  is  a  leading  authority  in  support  of  this  constructioiu  See  Levia, 
Trusts,  30,  ch.  4,  §2,  pi.  2. 

(h)  The  efiect  of  part-performance  in  taking  a  case  out  of  the  Statute  of  Frauds. 
2  Story,  Eq.  Jur.  §  1522,  759,  760.    See  ante,  p.  378,  note  (a)  to  ffUU  v.  Stradling. 
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wicke  in  Durham  about  twenty-six  miles  from  i 
for  several  years  before  his  death  he  had  not  left  i 
Bank  was  indebted  to  Burdon  to  the  amount  of  afa  < 
which  sum  he  had  their  note  bearing  interest^  d  i 
July,  1792. 

Several  letters  from  Burdon  to  Kent  were  proc  i 
by  the  Plaintiffs,  in  order  to  raise  a  declaration  of 
lowing  passages : 

Letter,  dated  the  9th  of  December,  1791.  "  M 
on  Tuesday,  that  they  would  get  the  other  cngi 
week.  He  says,  they  are  working  in  Wallsend  (I 
winning  and  within  fifty  ]rards  of  our  barrier  un 
coal,  ^  that  was  ever  seen :  his  own  words :  an  t  ! 
of  which  will  not  make  you  regret  the  postage  ; 
scrawl." 

Letter,  dated  the  18th  of  February,  1792.  "  Inc  : 
going  very  fast ;  and  shall  not  live  to  hear  you  i  i 
the  coal  in  Hebburn ;  and  only  wish  for  your  sak<  i 
out." 

Letter,  dated  the  17th  of  March,  1792.  «  My  aj  : 
of  H.  C.  arises  entirely  from  the  view  of  the  co  i 
would  attend  the  interest  of  the  persons,  with  i ' 
immediately  concerned ;  for  as  to  myself,  I  cannot  i 
see  the  issue  of  so  important  and  weighty  an  affair  ' 

It  is  usual  for  the  owners  of  a  new  colliery  in  t : 
of  Newcastle  to  make  a  present  of  a  piece  of  plate  I 
the  ship,  which  carries  to  market  the  first  cargo  of 
colliery.  Kent  was  owner  of  the  ship  in  the  coal  1 1 
Burdon ;  and  also  had  a  share  in  a  moiety  of  anc  I 
the  Tynemouth  Castle.  Burdon  was  owner  of  th( 
that  ship.  In  May  1792,  Kent  wrote  to  Burdon. 
his  ship,  the  Burdon,  might  carry  the  first  cargo  frc  i 
liery ;  to  which  request  Burdon  made  the  foUowin  i 
the  lOthof  May,  1792: 

*^  In  a  former  letter  you  said,  you  hoped,  the  Bui 
the  advantage  generally  given  in  such  cases  of  carryi. 
of  Hebburn  to  market;  from  which  remark  I  con<: 
your  intention  of  putting  up  the  Tynemouth  Castle 
wise  she  certainly  would  be  justly  entitled  to  the  | 
such  an  occasion :  but  do  not  let  us  reckon  our  i 
they  are  hatched  ;  as  the  old  proverb  runs.  Am  ! 
account  debtor  for  my  moiety  of  the  profits  of  tl 
sup|>ose,  the  sale  is  to  take  place  ?  It  is  necessary 
these  particulars,  and  also  what  you  all  wish  with  re§! 
and  payment  of  the  money  advanced  by  me  to  the 
can  settle  or  sign  a  codicil  to  my  present  will." 

The  following  proposal  on  a  small  piece  of  pap 

(1)  A  colliery  adjoining  to  Hebburn. 
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hand-writing,  but  not  signed  or  dated,  was  proved  by  the  Plaintiffs. 
It  was  entitled  thus : 

"The  ship  Tynemouth  Castle  Dr/* 

An  account  is  then  stated  with  the  ship ;  upon  which  Bardon 
states  the  value  of  his  moiety  at  1059/.     At  the  bottom 
[  •698]     are  the  *  words  "  Turn  over ;"  and  on  the  other  side  the 
proposal  is  stated,  as  follows : 

"  As  Mr.  Kent  does  not  incline  to  put  up  the  ship  Tynemouth 
Castle  to  sale,  or  to  dispose  of  his  share  of  her,  Mr.  Burdon  propoees, 
that  the  Bank  in  consideration  of  the  sum  of  money  advanced  bj 
him  and  now  resting  there  (being  paid  by  instalments)  shall  pur- 
chase his  moiety  of  the  said  ship  at  the  sum  of  1059/.  as  mentioned 
on  the  other  side ;  and  which  B.  thinks  highly  reasonable ;  for  as 
he  lays  his  trustees  under  a  stricture  in  one  respect,  he  ought  to  re- 
lieve them  in  another  by  easing  them  of  the  trouble  of  examining 
the  annual  accounts  of  the  said  ship :  especially  as  Mr.  B.  is  willing 
to  add  a  1000/.  of  the  purchase-money  to  the  sum,  he  has  ahead j 
lent  the  Bank  (the  cash  of  which  will  only  be  reduced  592.)  and 
the  share  of  each  (paid  by  the  Bank)  amounts  to  the  trifling  sum  of 
2502. :  besides  this  part  of  the  ship  ought  to  go  with  that  of  the  col- 
liery, should  the  latter  succeed." 

Letter  from  Burdon  to  Kent,  dated  Sunday,  2  o'clock,  stated  in 
Kent's  answer  to  have  been  received  in  June,  1792. 

<<  I  am  induced  to  think,  and  always  did,  that  your  chief  motive  in 
purchasing  the  ^ip  was  to  engage  me  with  the  proposal,  I  was  so 
averse  to,  and  which  has  been  intended  with  such  fatal  consequen- 
ces to  me.  Methinks  after  five  years  risk  and  no  profits  arising 
from  such  a  concern  you  cannot  be  surprised  at  my  desiring  (and 
those  after  me)  to  be  quit  of  it ;  though  I  am  not  willing  to  take 
less  than  lOOOZ.  on  the  condition  I  mentioned ;  and  this  yoa  maj 
acquaint  the  other  gentlemen  with  ;  and  if  they  are  not  consenting, 
matters  may  then  remain  in  statu  quo  ;  and  I  will  allow  and  direct  a 
year  after  my  death  for  the  repayment  of  the  money  advanced  to 
the  Bank  agreeably  to  your  own  proposal.  I  always  told  yon,  the 
Spanish  Closes  (1)  stood  in  a  dangerous  situation  ;  and  what  is 
more,  the  extent  of  tlie  ground  is  very  trifling.  Bigg's  Main  (2), 
at  least  some  part  of  it,  stands  subject  to  the  same  danger.  Indeed 
undertakings  of  this  kind  require  a  cool  head,  an  equal  temper,  a 
good  purse,  a  steady  mind,  and  a  firm  resolutbn  of  going  through 
all  difficulties,  which  must  naturally  arise  in  works  of  such  dark- 
ness, and  such,  which  in  all  probability  we  shall  meet  with  in  Heb- 
burn." 

Letter  from  Burdon  to  Kent,  dated  the  28th  of  June,  1792.    ''1 

beg,  you  will  let  me   know  by  the  newsman  on  Satur- 

[*699J     day,   *what  the  Bank  finally  determined  upon  relative  to 

my  share  of  the  ship  ;  as  you  never  thought  proper  to  give 


(1)  A  colliery. 

(2)  A  colliery. 

VOL.  III.  43* 
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me  a  decisive  answer  about  it ;  and  the  present  critical  situation  of 
my  health  will  not  allow  me  any  longer  to  defer  executing  a  codicil 
to  my  will.  They  have  only  to  say,  whether  they  will  accept  of  the 
share  at  10002.  or  my  money  to  be  paid  in  at  twelve  months  after  my 
death :  a  period,  that  will  in  all  probability  take  place  sooner  than 
you  seem  to  think." 

Kent  by  his  answer  stated  a  positive  agreement  by  him  and  the 
other  partners  in  the  Bank  after  several  meetings  upon  the  pro* 
posal  of  Burdon,  that  he  should  take  his  fourth  share  of  the  colliery 
for  them  all  in  equal  shares ;  and  that  he  pressed  them  much  to  be 
concerned  with  him ;  and  declared,  he  would  take  it  upon  no  other 
terms. 

The  Defendant  Rx>wntree  by  his  answer  stated,  that  about  Au- 
gust 179:2  Burdon  showed  him  the  lease  of  the  colliery ;  and  said,  he 
had  advanced  and  should  advance  a  considerable  sum  for  his  fourth 
share  of  the  expense  towards  winning  the  colliery ;  and  that  the 
Bank  owed  him  a  very  large  sum  of  money  ;  and  it  was  his  inten- 
tion to  let  the  Plaintiffs  and  Kent  have  a  share  equal  with  himself  in 
his  fourth  part ;  but  so  as  to  secure  to  himself  in  the  first  place,  not 
only  what  he  had  then  advanced,  and  might  afterwards  advance  for 
his  proportion  of  the  expense  towards  winning  the  colliery,  with  in- 
terest, but  also  the  money,  the  Bank  then  owed  him  or  might  after- 
wards owe  him  upon  his  own  private  account,  with  interest.  Bur- 
don then  gave  directions  to  this  Defendant,  who  acted  as  his  attor- 
ney, to  prepare  a  proper  deed  for  the  purpose  of  securing  to  each  of 
them,  the  Plaintiffs  and  Kent,  one  fourth  of  Burdon's  fourth  of  the 
<x>lliery,  subject  as  to  the  whole  of  the  said  fourth  share,  &c.  (pur- 
suing those  directions).  This  Defendant  prepared  a  draft  of  a  deed  ; 
whereby  it  was  intended,  that  Burdon  should  declare,  that  the  lease 
and  agreement  therein  recited  were  taken  and  made  in  the  names  of 
Burdon,  Peareth,  Wade,  and  Wren,  as  to  Burdon's  fourth,  in  trust 
by  mortgage  or  sale  to  raise  a  sufficient  sum  to  discharge,  &.c.  (pur- 
suing the  said  directions);  and  subject  thereto,  in  trust  for  Burdon 
and  the  Plaintiffs  and  Kent  in  equal  shares.  Rowntree  sent  the  draft 
to  Kent ;  who  returned  it ;  desiring,  that  after  such  alterations,  as 
Rowntree  might  think  necessary,  it  should  be  submitted  to 
Burdon  *for  his  inspection.  About  the  31st  of  August,  [^00] 
1792,  Rowntree  attended  Burdon ;  and  showed  him 
Kent's  letters.  Burdon  said,  he  knew,  they  wanted  him  to  give 
them  a  share  in  the  colliery  without  any  security  for  his  money  :  but 
it  should  be  made  liable  in  the  way,  Rowntree  should  think  right ; 
or  otherwise  they  should  have  nothing  to  do  with  it ;  or  to  that  effect. 
Rowntree  sent  the  draft  again  to  Kent ;  who  returned  it  with  a  let- 
ter, dated  the  21st  of  September,  1792,  which  after  saying,  that  it 
had  been  considered  very  attentively  by  him  and  his  partners,  pro- 
ceeds thus :  ''  The  only  thing,  that  strikes  us,  is,  what  was  talked 
over  at  Hardwicke  the  last  time  I  saw  you  there  :  viz.  that  our  shares 
would  be  re-conveyed  to  Mr.  Burdon  in  trust  as  a  security  for  what 
sums  of  money,  he  had  advanced  or  may  advance,"  &c.  ^*  if  Mr. 
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Burdon's  executors  were  nol  satisfied  wilh  the  secairity,  they  might 
be  for  selling  the  part  of  the  colliery  to  a  disadvantage,  and  oontnrj 
to  our  inclination  ;  when  by  defaring  it  for  some  time  it  might  tun 
out  to  profit,  and  enable  us  to  pay  it  with  satisfaction  to  oiuselves. 
You  will  recollect,  this  matter  was  talked  over  with  Mr.  Burdoa  that 
morning ;  and  you  will  please  to  consider,  if  any  clause  can  be  in- 
serted to  prevent  our  being  subjteted  to  such  an  inconvemeaoe ;  u 
that  seemed  to  meet  with  Mr.  Burdon's  wishes.'' 

Rowntree  in  consequence  of  that  letter  attended  Burdcxi,  and 
finding  him  extremely  ill  ordered  the  draft  to  be  engrossed,  as  pie- 
pared  ;  and  upon  the  24th  of  September,  1792,  he  wrote  to  Kent 
thus — ^*  I  have  since  considered  what  your  letter  suggested,  as  atten- 
tively as  I  am  able :  but  as  I  do  not  see  any  other  plan  of  making 
the  security  efiectual,  and  I  know,  Mr.  Burdon  will  rely  on  my 
framing  it  perfectiy  so,  I  have  given  it  to  the  clerks  for  engrosBnent 
in  its  present  shape.     What  Mr.  Burdon  hinted  at,  when  I  met  70a 
at  Hardwicke,  I  should  imagine,  he  will  carefully  attend  to;  and 
therefore  that  security  you  must  depend  upon  ;  and  if  in  the  event 
of  an  accident  to  that  genUeman  you  can,  as  you  must  undoubtedly  be 
able  to  do,  satisfy  his  executors  as  to  the  safety  of  the  money,  there 
will  be  little  or  no  reason  to  apprehend,  that  they  will  sell  his  part  in 
the  colliery  ;  as  they  must  be  equally  interested  with  the  other  part- 
ners in  the  Bank  in  the  success  of  iU    I  really  think  you  may  rest 
very  easy ;  especially  as  the  security  is  only  similar  to  that  of  a 
mortgage  of  an  estate  ;  which  must  in  aU  cases  be  subject  to  a  saK 
if  the  money  be  in  a  precarious  mtuation.^'    Then  after 
[*701]     *  expressing  apprehensions  as  to  Burdon's  situation,  he 
adds :     <<  You,  I  should  imagine,  must  know  Dr.  Clarice's 
sentiments.    In  that  case,  if  they  be  very  unfiavoraUe,  I  wish  yea 
in  confidence  to  tell  me  so  by  return  of  the  post ;  that  I  may  get 
the  deed,  of  wtuch  there  will  be  four  parts,  finished  and  executed ; 
lest  an  accident  should  happen,  and  the  parchment  be  useless." 
Upon  the  26th  of  September,  Kent  wrote  to  Rowntree,  that  he  was 
with  Burdon  on  Sunday  ;  and  mentioning  his  state  of  health  added, 
that  at  his  advanced  age  it  was  not  to  be  expected,  he  could  survife 
many  years ;  though  not  apprehended  to  be  in  immediate  danger: 
and  he  desired  to  know,  when  the  deeds  would  be  ready  for  execut- 
ing.    Rowntree  by  his  answer,  dated  the  3d  of  Octdl)er,  said,  he 
thought,  they  would  be  finished  on  Friday  or  Saturday,  so  that  he 
could  attend  at  Hardwicke  on  that  day  or  Monday,  if  he  should 
hear  from  Kent,  that  Burdon  would  be  well  enough.    Kent  on  the 
6th  of  October  wrote  to  Rowntree,  that  he  should,  if  better,  ride  to 
Hardwicke  against  Sunday ;  and  might  then  have  an  opportunity  to 
prevail  upon  Burdon  to  fix  a  day  for  Rowntree  to  be  there  to  have 
the  deeds  executed,  and  should  take  care  to  give  Rowntree  timely 
notice.     On  the  8th  of  October  Kent  by  another  letter  infcvmed 
Rowntree,  that  he  found  Burdon  very  poorly,  and  he  could  not  be 
prevailecl  upon  to  conic  out  of  his  room  ;  that  he  (Kent)  mcntionwl 
that  tiie  assignments  were  ready ;  and  he  thought,  if   Rowntree 
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would  take  a  ride  owet  soine  morning,  Burdon  would  execute  them. 
Rowntree  went  the  next  day ;  when  Burdon  asked  if  Kent  had 
written  to  him:  and  being  answered  in  the  affirmative  appeared 
much  displeased  ;  and  refused  to  execute. 

This  Defendant  Rx>wntree  understood  in  all  his  conversations  with 
Burden,  that  the  partners  in  the  Bank  were  not  interested  with  him, 
in  the  colliery ;  but  that  he  was  dole  and  absolute  owner  of  his 
fourth  share. 

Wade's  evidence  was,  that  he  proposed  to  Burdon  to  engage  in 
the  colliery ;  who  was  much  pleased  at  it.  The  deponent  never 
understood,  Burdon  was  treating  for  any  person  but  himself  only  as 
to  this  concern.  The  deponent  being  told  by  Wren  in  the  spring 
of  1792,  that  the  Plaintiff  Forster  asserted  upon  the  Exchange,  that 
he  was  a  partner  in  the  Hebbum  colliery,  asked  Burdon  about  it ; 
who  was  in  a  violent  passion  ;  and  said,  he  had  not  any 
concern  in  it ;  and  neither  *  he  nor  any  of  them  had  or  [^  702] 
ever  should  have,  any  concern  therein ;  and  that  he  would 
leave  tus  share  of  the  colliery  to  a  gentleman,  who  would  not  give 
the  deponent  or  his  other  partners  any  trouble  ;  and  he  considered 
Forster  as  being  a  talkative,  babbling,  person.  Burdon  requested 
the  deponent  to  use  his  interest  with  Peareth  and  Wren  to  appoint 
Kent  the  fitter  of  the  colliery :  giving  as  a  reason,  that  he  wished  to 
asnst  the  Bank  to  the  utmost  of  his  power ;  and  by  appointing  Kent 
fitter  the  bills  for  the  coals  would  pass  through  the  Bank.  Kent  was 
appointed  accordingly. 

Burdon  died  without  executing  the  deed ;  having  by  a  codicil  to 
his  will,  dated  the  12th  of  June,  1792,  directed,  that  the  money, 
which  might  be  due  to  him  from  the  Bank  at  his  decease,  should  be 
paid  at  four  instalments  of  two,  four,  six,  and  eight  years.  By 
another  codicil,  dated  the  3d  of  December,  1792,  he  appointed  the 
Defendants  Rowntree,  Hale,  Kent,  and  Chaloner  his  executors. 
He  gave  his  share  of  the  Tynemouth  Castle  to  Kent. 

The  questions  were,  1st,  whether  upon  the  letters  of  Mr.  Burdon 
and  the  proposal  in  his  hand-writing  a  trust  was  declared  sufficiently 
within  the  Statute  of  Frauds  (1)  ;  if  not, 

2dly,  Whether  a  trust  arose  by  operation  of  law  upon  various 
entries  in  the  books  of  the  Bank ;  which  were  read  in  evidence  by 
consent  The  ccdliery  account  was  at  first  entered  in  the  books 
under  the  title  ct  <<  Burdon,  Peareth,  and  Co. : "  but  that  was  after- 
war<i8  altered ;  and  the  entries  a[^)eared  under  the  head  of  «  John 
Burdon's  Colliery  Account.''  Upon  these  entries  it  was  contended 
by  the  Plaintifb,  that  Burdon  was  debited  with  only  one  fourth  of 
the  expense  in  respect  of  the  colliery,  and  the  other  partners  in  the 
Bank  with  the  other  three  fourths :  on  the  other  side  it  was  insisted, 
that  they  proved,  that  Burdon  was  diaiged  with  the  whole  expense. 
The  first  sums  paid  into  the  Bank,  after  an  account  was  opened 
with  ^  the  colliery,  were  3000/.  paid  by  Peareth,  Wade,  and  Wren, 

(1)  29  Char.  U.  c.  3,  s.  7. 
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and  1000/.  by  Burden ;  and  the  Bank  was  debited  with  the  sum  of 
4000/.  received  on  the  colliery  account.  At  Christmas,  1791,  the 
Bank  had  paid  out  on  account  of  the  colliery  the  sum  of  3998/.  and 
a  balance  sheet  was  then  signed  by  Bardon  and  the  other  partners 
in  the  Bank,  striking  the  balance  due  from  the  colliery  at  998/. ; 

from  which  it  was  contended  by  the  Plaintiffs,  that  the 
[*703]     ^sum  of  1000/.  was  paid  in  by  Burdon  on  his  private 

account,  in  respect  of  which  he  received  interest ;  and  not 
on  the  colliery  account,  as  was  urged  by  the  Defendants. 

The  books  contained  other  entries  of  subsequent  payments :  and 
when  Peareth,  Wade,  and  Wren,  paid  in  the  sum  on  the  colliery 
account,  an  entry  was  made  of  an  equal  sum  upon  the  colliery  ac- 
count, divided  into  four  shares  among  the  partners  in  the  Bank ; 
each  being  debited  with  one  fourth.  It  was  also  argued,  from  the 
entries  in  the  books  immediately  preceding  Burdon's  death,  that  the 
Plaintiffs  knew,  they  could  not  enforce  the  agreement. 

Mr.  Grant,  Mr.  Steele,  and  Mr.  Bamilly,  for  the  Plaintiffs  and  the 
Defendant  Kent,  argued,  that  the  letters  of  Burdon,  and  the  |»o- 
posal  under  his  hand,  amounted  to  a  sufficient  declaration  of  trust; 
and  though  the  latter  was  not  signed  by  him,  they  relied  on  his 
name  appearing  in  it,  and  the  reference  to  it  by  the  letters,  dated 
Sunday  and  the  28th  of  June;  which  were  signed.  They  also 
contended,  that  a  colliery  was  an  article  of  trade ;  and  therefore 
the  agreement  was  not  to  be  considered  as  an  agreement  concerning 
land. 

Mr.  Lloyd,  Mr.  Richards,  and  Mr.  Wear,  for  the  Defendants. 
Tawnty  v  Crawther,  3  Bro.  C.  C.  161,  318,  which  has  been  cited 
for  the  Plaintiffs,  proves  that  the  Court  has  never  deviated  from  the 
rule  as  to  the  Statute,  that  the  terms  of  an  agreement  must  be 
declared  by  a  writing ;  and  no  parol  evidence  can  be  given  as  to 
what  was  or  was  not  the  terms  of  the  agreement.  If  the  rest  is  in 
writing,  that  is  not  sufficient ;  Brodie  v.  St,  Paul,  ante,  VoL  I.  326. 
In  Tawney  v.  Crowther  there  was  no  other  transaction  or  agreement 
between  the  parties ;  therefore  the  letter  could  not  be  referred  to 
any  thing  else.  These  parties  had  many  other  dealings.  In  Stokes 
V.  Moore  (before  the  Court  of  Exchequer)  there  cited,  and  in  Mr. 
Cox's  note,  1  P.  Will.  771,  an  agreement  begun  and  left  unsigned 
was  held  not  good.  First,  a  signature  is  necessary :  secondly,  the 
terms  must  be  in  writing.  There  is  no  distinction  between  an 
agreement  concerning  a  colliery  and  a  lease  of  land.  Have  they 
read  what  amounts  to  a  declaration  of  trust  within  the  Statute, 
clearly  referring  to  the  lease  of  the  colliery  ?     Presumption  will  not 

do  for  them.  Kent  had  a  separate  interest  AH  the  letters 
[*704]     are  to  him  only :  the  names  of  the  Plaintiffs  never  *  occur 

in  them.  They  may  apply  to  the  other  transactions  of 
these  parties,  or  to  the  particular  situation  of  Kent,  as  fitter.  It  is 
sufficient  to  say,  it  is  extremely  doubtful,  to  what  they  may  refer. 
As  to  one  letter,  the  expression  '^  for  your  sakes  "  in  the  plural  num- 
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ber,  is  relied  on :  but  that  is  too  slight  a  ground  to  determine  upon 
against  the  Statute ;  and  the  other  letters  are  too  general. 

As  to  the  first  letter,  which  says,  the  account  will  not  make  Kent 
regret  the  postage,  surely,  connected  as  they  were  as  partners  in  the 
Bank,  of  which  Burdon  was  the  sole  support,  it  was  natural  for  Kent 
on  that  account,  as  well  as  from  the  interest,  he  was  looking  to  as 
fitter,  to  feel  satisfaction  at  that  intelligence.  Lake  v.  Cradock,  3 
P.  Will.  158,  of  which  there  is  a  better  account  in  1  £q.  Ca.  Ab.  291, 
has  no  analogy  to  this.  It  was  clear  there,  that  it  was  a  partnership : 
and  each  paid  the  consideration ;  though  the  conveyance  was  taken 
in  the  name  of  one  only.  I  admit,  Burdon  had  at  some  time  an 
intention  of  letting  in  these  persons  upon  some  terms  or  other ;  and 
these  letters  might  allude  to  conversations  upon  that  subject :  but 
that  gratuitous  intention  afterwards  revoked  cannot  be  enforced  after 
his  death.  The  partners  in  the  Bank  acted  upon  that  revocation ; 
and  state  a  different  trust ;  to  which  they  would  not  have  submitted, 
if  they  had  conceived,  they  could  enforce  their  present  claim.  He 
clearly  was  not  a  trustee  from  the  beginning  of  the  concern  ;  which 
was  in  October  1790  ;  though  the  lease  was  not  granted  until  June 
1791.  There  is  no  trace  of  their  interest  for  a  year  and  a  quarter 
after  the  undertaking  commenced.  If  there  was  no  trust  at  the 
commencement  of  the  concern,  it  could  not  arise  afterwards.  Upon 
parts  of  these  letters  it  would  be  very  dangerous  to  raise  a  trust. 
The  Statute  was  never  intended  to  catch  a  man  in  that  manner.  It 
ought  to  be  deliberate.  It  is  clear  from  the  will,  that  the  treaty 
mentioned  in  the  proposal  went  off:  for  he  leaves  his  share  of  the 
ship  to  Kent ;  who  accepted  it  Lord  Thurlow's  expressions  in 
Tawney  v.  Crowther  show,  he  would  not  have  thought  these  letters 
sufficient.  There  is  no  case,  in  which  the  Court  upon  this  part  of 
the  Statute  has  ever  held  it  a  trust,  unless,  as  Lord  Thurlow  says, 
there  is  no  ambiguity  in  the  terms  of  the  contract ;  and  they  shall 
not  be  supplied  by  parol.  It  is  said,  it  was  kept  a  secret,  that  the 
Plaintiffs  and  Kent  were  concerned  in  the  colliery,  lest  it  should  hurt 
their  credit  as  bankers :  but  that  reason  applies  still  more  strongly  to 
Burdon ;  who  was  the  support  of  the  Bank. 

*  Upon  the  second  point,  a  trust  by  operation  of  law  is  [^  705] 
never  raised,  except,  where  an  estate  is  purchased  by  one 
man,  and  the  money  is  paid  by  another.  It  is  absolutely  necessary, 
that  there  should  be  some  consideration  paid.  They  must  show, 
that  by  the  lease  a  trust  arose  by  operation  of  law.  That  trust  can- 
not be  raised  afterwards.  1  Eq.  Ca.  Ab.  380.  Riddle  v.  Emenanj 
Gascoigne  v.  Thwingy  1  Vera.  108,  866.  Lloyd  v.  SpiUet,  2  Atk. 
148.  Fardyce  v.  fViUis,  3  Bro.  C.  C.  579.  &Hara  v.  (yNeil,  2 
Bro.  P.  C.  39,  was  a  case  of  the  grossest  fmud  possible. 

Reply.  It  is  not  necessary,  that  the  writing  should  declare  all  the 
terms  of  the  trust.  The  controverted  cases  must  always  be  of  this 
sort :  where  the  party  without  intending  directly  to  declare  a  trust 
has  furnished  evidence  against  himself.  O^Hara  v.  O^Neil  was  not 
a  case  of  fraud.     It  was  taken  out  of  the  statute  by  the  evidence  in 
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writing  under  the  party's  hand  in  the  correspondence,  that  took 
place,  coupled  with  the  subsequent  fact  of  the  surrender  of  the  oU 
lease ;  and  it  is  directly  contrary  to  the  aigument,  that  there  must  be 
a  plain  declaration  of  trust.  There  are  many  cases  in  opposition  to 
that  doctrine.  In  Bellamy  t.  Burrow^  For.  97,  there  was  not  a  de- 
claration of  trust,  but  a  promise  to  make  such  declaration ;  and  it 
was  to  be  upon  such  covenants  as  are  proper  and  reasonable.  In 
Smith  V.  WiUcintimj  before  the  Lord  Chancellor  last  Tenn,  the  De- 
fendant had  taken  a  conveyance  of  a  lease  of  the  tithes  of  Biay :  a 
trust  was  alleged  by  the  representatives  of  Mr.  Wear ;  and  it  wai 
made  out  by  a  letter ;  in  which  Wilkinson  stated,  that  he  had  made 
an  estimate  of  Wear's  effects ;  and  he  stated  the  tithes  of  Bray  among 
them  ;  and  valued  them ;  the  Lord  Chancellor  said,  it  was  impossi- 
ble to  hear  the  Defendant  after  that  letter.  It  is  singular,  that  the 
style  of  these  letters  should  be  uniform ;  and  that  he  should  never 
have  discovered  any  thing  of  that  intention  imputed  to  him,  and 
treated  it  as  a  favor,  he  meant  in  future  to  do.  The  Defencknt's 
construction  is  inconsistent  with  the  whole  turn  of  the  correspond- 
ence. He  certainly  meant  some  present  interest.  It  is  not  neces- 
sary, that  the  trust  should  arise,  when  the  lease  was  taken.  A  dec- 
laration of  trust  evidenced  by  these  letters  will  do.  They  furnish 
evidence  in  writing,  that  there  must  have  been  some  agreement.  In 
Smith  V.  Wilkimtm  it  was  impossible  to  prove,  that  it  was  taken  as 
a  trust ;  for  the  conveyance  was  absolute :  but  the  letter  at  a  subse- 
quent period  was  sufficient.      They  ought  to  give  evidence  that  it 

did  not  conunence  at  such  period.  I  admit,  Kent's  in- 
[*  706]     terest  as  fitter  does  create  an  ambiguity  *  upon  the  first 

letter ;  if  that  stood  alone.  Burdon  had  an  idea,  that 
the  persons,  with  whom  he  was  connected,  were  to  have  a  benefit 
from  it,  after  he  should  be  dead.  He  was  a  perfect  stranger  to 
the  other  partners  in  the  colliery;  so  much  so  that  he  did  not 
himself  apply  to  get  Kent  appointed  fitter.  If  this  is  not  a  dec- 
laration of  trust,  it  is  a  recognition  of  a  trust ;  which  is  sufficient ; 
and  it  is  of  a  present  existing  trust;  which  is  stronger  than 
Bellamy  v.  Burrow;  in  which  something  more  was  to  be  done. 
His  refusal  to  execute  the  deed  in  Rowntree's  presence  was  only 
in  ill  humor,  not  from  his  considering  himself  not  bound.  His 
conduct  with  respect  to  the  deed  is  to  be  taken  coupled  with 
the  letters. 

As  to  the  trust  by  operaticm  of  law,  the  advance  of  money  is  evi- 
dence of  the  partnership ;  though  the  lease  of  the  colliery  may  be 
taken  in  the  name  of  one.  Advances  of  money  in  equal  shares  and 
proportions  upon  a  lease  of  land,  where  the  lease  is  taken  in  the 
names  of  all,  will  turn  the  survivor  into  a  trustee,,  and  prevent  sur- 
vivorship: Lyster  v.  DoUand^  ante,  Vol.  I.  434,  435  (1).  This  is 
stronger  than  the  case  of  a  farm  put  by  Lord  Thurlow  there  ;  for  a 

(1)  See  2  Ves.  258;  aniCj  MorUy  v.  Bird,  628 ;  po«f,  /odbon  v./odbon,  voL  vii. 
535 ;  ix.  591,  and  tlie  note,  5^ ;  Adding  v.  Knift,  xlx.  441. 
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colliery  is  not  taken  as  land ;  but  has  been  considered  both  by  Lord 
Hardwicke  and  the  present  Lord  Chancellor  as  a  mere  trade. 

March  I5th.  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  This  cause  was  aigued  with  great  ability.  I  have  taken  a 
short  time  to  consider  it :  but  as  this  is  a  concern  of  great  magni- 
tude, it  became  necessary,  I  suppose,  that  it  should  be  known  who 
are  entitled  to  it.  After  all  the  consideration  I  think  it  deserved, 
and  after  having  endeavored  to  satisfy  myself  as  to  the  real  meaning 
of  the  entries  in  the  books  of  this  Company,  which  are  not  quite 
clear  to  a  man  not  conversant  in  accounts  of  merchants,  or  of  a 
banking-house,  as  this  is,  I  have  satisfied  myself  as  to  the  result ; 
which  is  sufficient  to  determine  the  cause,  so  far  as  the  accounts  are 
necessary  to  the  decision  of  it. 

The  circumstance,  that  no  notice  was  taken  of  any  persons  con- 
cerned with  Burden  in  that  share  of  the  colliery  demised  to  him, 
nor  any  notice  or  intimation  given  in  his  life  to  the  partners  in  the 
colliery  by  those  of  the  Bank,  that  they  were  as  to  his  share  partners 
with  him,  is  certainly  in  favor  of  the  Defendants :  but  it  is  insisted, 
that  though  their  names  do  not  appear  upon  the  lease,  nor 
that  they  publicly  even  by  inquiry  ever  busied  *  themselves  [  *707  ] 
about  the  colliery ;  yet  in  fact  an  agreement  took  place, 
that  he  should  be  trustee  as  to  his  fourth  for  them  and  himself  in 
equal  shares ;  and  they  say,  they  can  make  it  out  satis&ctorily  to 
the  Court,  and  within  the  Statute  of  Frauds ;  and  that,  not  by  any 
formal  declaration  of  trust,  but  by  letters  under  his  hand  signed  by 
him ;  in  which,  as  they  allege,  he  admitted  himself  such  trustee ; 
and  that  under  the  true  meaning  of  the  Statute  it  is  sufficient,  if  it 
appears  in  writing  under  the  hand  of  a  person  having  a  right  to  de- 
clare himself  a  trustee  ;  and  that  is  equivalent  to  a  formal  declaration 
of  trust.  I  am  of  that  opinion  certainly ;  as  far  as  the  question 
arises  upon  the  Statute.  It  was  contended  for  the  Defendants,  that 
there  is  great  danger  in  taking  a  declaration  of  trust  arising  from 
letters  loosely  speaking  of  trusts,  which  might  or  might  not  be  actu- 
ally and  definitively  settled  between  the  parties,  with  such  expressions 
as  ^'  our,"  <<  your,"  &c.  intimating  some  intention  of  a  trust ;  that 
upon  such  grounds  the  Court  may  be  called  upon  to  execute  the 
trust  in  a  manner  very  different  from  that  intended,  and  that  it  is 
absolutely  necessary,  that  it  should  be  clear  from  the  declaration, 
what  the  nature  of  the  trust  is ;  or  it  cannot  be  executed.  That  I 
certainly  admit.  The  question  therefore  is,  whether  sufficient  ap- 
pears to  prove,  that  Burdon  did  admit  and  acknowledge  hiniself  a 
trustee ;  and  whether  the  terms  and  conditions,  upon  which  he  was 
a  trustee,  sufficiently  appear.  I  do  not  admit  with  the  Defendants, 
that  it  is  absolutely  necessary,  that  he  should  have  been  a  trustee 
from  the  first.  It  is  not  required  by  the  Statute,  that  a  trust  should 
be  created  by  a  writing ;  and  the  words  of  the  Statute  are  very  par- 
ticular in  the  clause  (1)  respecting  declarations  of  trust.     It  does 

(1)  Sect  7. 
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not  by  any  means  require,  that  all  trusts  shall  be  created  only  by 
writing ;  but  that  they  shall  be  manifested  and  proved  by  writing ; 
plainly  meaning,  that  there  should  be  evidence  in  writing,  proving, 
there  was  such  a  trust.  Therefore  unquestionably  it  is  not  necessa- 
rily to  be  created  by  writing:  but  it  must  be  evidenced  by  writing ; 
and  then  the  statute  is  complied  with ;  and  indeed  the  great  danger 
of  parol  declarations,  against  which  the  Statute  was  intended  to 
guard,  is  entirely  taken  away.  I  admit,  it  must  be  proved  tit  toto ; 
not  only  that  there  was  a  trust,  but  what  it  was. 

The  transaction  depends  upon  these  letters  of  Burden,  declaring, 
as  the  PhuntiiTs  say,  that  he  was  a  trustee ;  together  with  another 
transaction,  which  is  very  material ;  that  is,  the  preparation 
[*  708]  of  a  *  deed  by  his  direction,  in  order  to  have  under  his 
hand  and  in  a  more  formal  way  a  declaration  of  this  trust. 
For  the  Plaintiffs  and  the  Defendant  Kent  it  is  proved,  that  the  di- 
rections for  that  purpose  were  given  in  August  1792  ;  and  the  deed 
was  fully  prcpar^ ;  and  is  given  in  evidence.  Burden  is  by  that 
made  to  declare,  not  that  in  consideration  of  any  new  agreement 
then  entered  into  and  stipulations  at  that  tinie  made  and  to  be  per- 
formed, &c. ;  but  the  manner,  in  which  this  intention  was  carried 
into  execution,  was  by  the  preparation  of  a  deed,  which  reciting  the 
lease  declares,  it  was  so  granted,  and  an  agreement  for  a  ferther 
lease  made,  to  Burden,  Peareth,  Wade,  and  Wren,  as  to  Burden's 
fourth  share  upon  the  following  trusts ;  that  he  should  pay  to  him- 
self all  such  sums  of  money,  as  he  had  already  expended,  or  migfat 
liereafter  expend  ;  and  also  all  such  sums^  as  the  Bank  should  owe 
him  at  his  death  ;  and  subject  thereto  in  trust  for  himself  and  his  part- 
ners in  the  Bank.  If  this  was  a  deed  prepared  in  consideration  of 
an  agreement  by  that  deed  only  to  be  carried  into  execution,  the 
words  are  very  extraordinary.  *'  Whereas  it  is  agreed,"  &c. "  upon 
the  following  stipulations  and  covenants,"  would  have  been  the  nat- 
ural way :  but  it  is  dmwn  otherwise ;  and  I  cannot  see  any  item, 
that  purports,  that  it  was  a  new  agreement  then  entered  into,  ex- 
cept a  stipulation,  that  all  sums,  which  had  been  paid,  or  should 
hereafter  be  paid  by  Burdon,  should  be  repaid.  Stress  was  laid  up- 
on this ;  that  Burdon  had  advanced  sums  of  money  out  of  his  own 
pocket ;  which,  it  is  said,  could  not  be,  if  they  were  partners  with 
him ;  for  then  they  would  have  been  called  upon. 

Great  stress  was  laid  upon  the  word  "  our  '^  in  the  first  of  these 
letters.  It  was  insisted,  that  it  must  necessarily  mean  some  subject 
in  which  both  the  writer,  and  the  person  to  whom  the  letter  was  ad- 
dressed, were  concerned:  but  I  shall  not  presume  that  It  migfat 
be  consistent,  if  he  was  partner  with  any  one  else.  The  latter  part 
of  that  letter  does  give  countenance  to  the  argument  of  the  Plain- 
tiffs :  but  to  that  there  is  this  answer ;  that  Kent  was  the  fitter  em- 
ployed by  ihem  ;  and  consequently  might  be  considered  as  having  a 
considerable  interest  in  the  colliery ;  and  whenever  letters  are  to 
raise  a  trust,  I  shall  expect  demonstration,  that  they  relate  to  the 
subject.     Therefore,  if  it  rested  upon  this  letter  alone,  though  the 
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construction  is  strong  from  those  phrases,  yet,  being  desirous  not  to 
stir  one  step  out  of  the  Statute,  I  could  not  have  so  construed  it. 

As  to  the  next  letter,  dated  the  18th  of  February,  how 
*  to  interpret  it  to  be  any  thing  but  a  declaration,  that  he,  [*  709] 
and  the  person,  to  whom  he  writes,  and  some  persons  con- 
nected with  him,  have  some  interest  in  the  colliery,  I  do  not  know. 
<<  We  "  would  not  apply  to  Kent  as  fitter.  It  was  said,  that  by  the 
words  <<  we  "  and  <<  your  sakes  "  Burdon  might  mean  Kent  only  as 
fitter,  and  the  other  three  partners  and  his  own  executors  as  partners 
in  the  colliery.  That  would  be  very  strained :  and  it  is  barely  pos- 
sible to  give  it  such  a  meaning.  But  it  is  not  necessary  to  decide 
upon  those  two  letters.  So  rigidly  should  I  adhere  to  the  Statute, 
that  I  should  expect  something  more. 

The  next  letter  was  written  in  March  1792.  It  is  not  insinuated 
that  H.  Cy.  means  any  thing  else  than  the  colliery.  It  could  mean 
nothing  else.  It  is  impossible  to  strain  the  words  in  this  letter  to 
mean  the  persons,  with  whom  Burdon  was  concerned  in  the  colliery, 
only.  It  might  possibly  mean,  that  the  interest,  he  took  in  the  suc- 
cess of  this,  was  in  Kent's  interest,  as  the  fitter :  but  in  suggesting 
that  one  is  straining  against  one's  better  judgment ;  for  his  interest, 
as  fitter,  was  precarious ;  depending  upon  the  other  three  partners. 

The  letter  dated  Sunday,  two  o'clock,  is  very  material ;  as  it  re- 
lates to  another  transaction ;  which  coupled  with  the  other  letters 
prove,  not  only  that  by  the  words  <<  we,"  &c.  he  meant  the  Bank, 
but  also,  if  necessary,  that  they  were  to  take  in  equal  shares.  That 
letter  introduces  a  transaction,  proved  by  parol,  that  Burdon  and 
Kent  were  engaged  as  joint  owners  of  a  ship,  called  the  Tynemouth 
Castle,  and  that  Burdon  was  very  desirous  to  sell  his  share.  He 
proposed,  that  the  Bank  should  purchase  it ;  and  what  he  states  as 
tlie  consequence  of  their  refusal  is  very  strong.  He  does  not  say  in 
this  letter  nor  in  the  proposal,  that  if  they  do  not  take  his  share  in 
the  ship,  they  shall  have  no  share  in  the  Hebbum  colliery.  If  it 
was  all  in  his  power  at  that  time,  it  would  have  been  a  natural  thing 
to  say,  if  they  did  not  take  his  share  in  the  ship,  they  should  have 
no  share  in  the  colliery. 

The  letter  of  the  10th  of  May  was  also  relied  on,  as  showing, 
that  they  were  partners  in  the  colliery.  There  is  no  insinuation  in 
that  letter,  that  their  refusal  to  accede  to  his  proposal  should  have 
any  effect  upon  their  situation  as  to  the  Hebburn  colliery. 

*Then  comes  a  most  important  piece  of  evidence;  [*710] 
though  it  is  not  signed  by  the  party :  but  it  is  evidenced 
under  the  authority  of  Taumey  v.  Crawther.  If  a  man  by  irrefragi- 
ble  evidence  proves  himself  a  trustee,  no  doubt,  a  paper  written  in 
his  own  hand  is  evidence  of  the  terms,  if  it  is  necessary  to  prove 
the  terms.  Observations  were  made  upon  this  paper ;  that  it  had 
a  very  suspicious  appearance ;  that  it  had  no  date,  beginning, 
or  ending ;  that  there  was  no  margin ;  and  the  paper  appeared 
cut  close  to  the  writing:  but  luckily  there  are  circumstances  to 
prove,  it  is  not  mutilat^.     It  is  entitled  <<  The  Ship  Tynemouth 
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Castle  Debtor" ;  and  at  the  bottom  are  the  words  ''turn  over";  all 
in  his  own  hand ;  or  I  would  not  admit  it.  This  shows,  it  is  perfect 
It  is  a  computation  of  what  he  had  expended  upon  the  Tynemouth 
Castle ;  and  he  calculates,  what  he  ought  to  receive  from  tbmn. 
This  is  a  most  important  paper ;  for  it  leaves  no  doubt  as  to  his  in- 
terest in  the  colliery  and  that  of  his  partners  in  the  Bank.  It  is 
said  to  amount  to  demonstration,  that  the  real  fact,  he  was  pointing 
at,  was  that  they  were  already  partners  in  the  coUiery.  He  gives 
as  a  reason  for  wishing  to  sell  it  to  them  that  this  part  of  the  ship 
and  the  colliery  should  go  together.  I  profess,  after  considering 
this  paper  very  fully,  I  cannot  give  any  other  interpretation  to  it 
than  that  contended  toi  By  the  Plaintiffs  ;  and  if  so,  it  is  conduave, 
that  all  the  other  expressions,  he  made  use  of,  were  applicable  to  the 
Bank ;  and  that  he  was  willing  to  sell  his  interest  in  the  ship  to 
them,  because  it  ought  to  go  to  the  owners  of  the  colliery ;  and  in 
this  letter,  though  complaining  of  their  refusal,  and  pressing  them 
to  take  it,  he  does  not  threaten,  that,  if  they  do  not,  they  shall  have 
no  share  in  the  colliery :  therefore  it  is  a  complete  corroboration  of 
the  meaning  imputed  to  the  other  letters ;  and  clearly  proves,  tf»t 
he  did  not  then  consider  himself  as  having  a  right  to  refuse ;  which 
is  one  part  of  the  case  made  by  the  Defendants,  and  attempted  to 
be  proved  by  the  evidence  of  Rowntree. 

By  the  letter  dated  the  28th  of  June,  he  means  to  say,  the  con- 
duct of  the  Bank  with  respect  to  the  ship  would  make  some  differ- 
ence as  to  the  money  due  from  them  to  him.  The  threat  is  *'  or  my 
money  to  be  paid  in  at  twelve  months  after  my  death."  It  appears 
upon  the  accounts,  that  calling  it  in  would  luive  been  a  very  con- 
siderable distress  to  them.    He  was  the  great  supp<»t  of  the  house. 

The  money  due  to  him  amounted  to  30,0002. 
[*  711]         *Thus  closes  the  evidence  under  Burdon's  hand.     No 

more  letters  from  him  appear.  Then  comes  the  transaction 
of  the  orders  given  for  preparing  the  declaration  of  trust  He  was 
willing  in  consequence  of  the  agreement,  that  the  declaration  sboukl 
appear  in  a  more  formal  way  than  by  implication  from  letters.  The 
deed  does  not  state  any  agreement  whatever,  but  the  lease  and  the 
agreement  for  a  farther  lease ;  and  proceeds  to  declare  the  trusts  in 
the  words,  I  have  stated ;  which  are  very  strong ;  for  it  was  pre- 
pared by  one  of  his  executors.  It  is  said  very  justly,  what  right 
had  he  to  impose  those  terms  ?  But  it  seems,  that  very  thing  did 
give  rise  to  a  remonstrance  upon  the  part  of  the  partners  in  the 
Bank  against  it,  as  going  beyond  what  Burdon  had  a  right  to  do ; 
and  a  great  deal  arises  upon  the  language  of  the  letters  exhibited  by 
the  Defendants,  and  proved  by  Rowntree  to  have  been  received  by 
him  from  Kent.  The  end  of  Rowntree's  letter  of  the  24th  of  Sep- 
tember is  very  material ;  if  any  stress  can  be  laid  upon  his  evidence : 
not  that  I  doubt  it.  He  desires  to  be  informed  of  Mr.  Burdon's 
situation ;  <<  lest  an  accident  should  happen,  and  the  parchment 
should  be  useless;"  not  lest  they  should  lose  the  colliery.  He 
reasons  with  them  to  show,  that  they  would  run  no  risk  in  executii^ 
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the  deed  with  that  clause,  against  which  they  remonstrated.    In  one 
of  the  letters  to  Rowntree,  Kent  observes,  that  the  mode  of  making 
the   security  is  by  reconveying  to  Mr.  Burden  their  shares.     These 
letters  between  Kent  and  Rowntree  show,  that  it  is  no  false  infer- 
ence, that  there  was  an  actual  trust  then  subsisting ;  for  in  the  whole 
transaction,  except  so  iar  as  Rowntree  proves  by  parol,  that  he  un- 
derstood from  Burden,  that  he  was  not  bound  to  let  them  into  the 
partnership  in  the  colliery,  there  is  not  a  hint  on  the  part  of  Burden, 
that  if  they  did  not  agree  to  his  proposal,  they  should  not  be  let  in, 
nor  any  admission  from  them  showing  a  doubt  of  their  right,  not  as 
a  new  one,  but  as  one,  they  had  in  possession.     I  cannot  think,  that 
under  all  these  circumstances  he  was  not  a  trustee.     As  to  that  pro- 
vision in  the  deed,  it  does  not  appear,  that  he  had  a  right  to  insert 
it :   bat  it  was  worth  their  while  to  consent  rather  than  dispute  with 
his  executors.    I  rely  chiefly  upon  the  letters  of  Burdon ;  and  should 
have  decided  upon  those  alone,  provided  there  was  no  other  evi- 
dence to  rebut  it  in  the  other  parts  of  the  case. 

Then  comes  the  question,  why  did  they  not  advance  money,  as 
well  as  he,  if  they  were  jointly  concerned  ?  That  fact  would  go  a 
great  way  to  diminish  the  force  even  of  the  letters.  Each 
♦side  says,  the  evidence  is  with  them.  The  Plaintifls  [*712] 
undertake  to  show,  they  never  did  let  him  pay  out  of  his 
own  pocket  the  money  advanced.  That  depends  upon  the  entries 
in  the  bankers'  books.  I  think,  upon  very  attentively  considering 
all  these  entries,  the  Plaintiffs  are  right  in  saying,  Burdon  never  was 
debited  for  any  sum  of  money  advanced  upon  the  colliery  beyond 
his  proportion  of  that  share.  It  is  very  true,  these  books  are  not 
kepi,  as  a  plain  man  would  have  kept  them."  The  reason  of  keep- 
ing the  transaction  a  secret  does  not  appear.  There  was  some 
reason.  All  the  time  Burdon  wrote  to  them,  calling  them  his  part- 
ners, he  never  said  any  thing  to  any  other  person.  They  chose  to 
make  an  alteration  in  their  books  as  to  the  colliery  account ;  but 
there  was  no  alteration  in  substance :  it  was  only  in  the  manner  of 
the  entry.  They  debit  themselves  with  40002.  received  on  account 
of  the  colliery.  They  received  only  30002.  Some  attempt  was 
made  to  p/ove,  that  Burdon  supplied  the  other  lOOOZ.  I  do  not 
quite  understand  that  transaction.  In  the  account,  to  which  he 
himself  was  a  party,  for  the  balance  sheet  is  signed  by  all  the  part- 
ners, 998/.  is  inserted  as  the  balance  due  from  the  colliery  :  which 
could  not  be,  if  he  had  paid  10002.  The  balance  sheet  therefore  is 
evidence,  that  they  had  not  debited  him  with  that  sum  on  the  col- 
liery account.  I  cannot  attribute  to  them  a  fabrication  of  these  en- 
tries ;  or  suppose  them  so  foolish  as  to  think,  that  by  entries  in  their 
books  they  could  raise  a  trust  for  themselves.  The  entries  were  not 
concealed  from  Burdon.  What  I  deduce  from  the  books  is,  that 
Burdon  never  did  pay  out  of  his  own  pocket,  that  they  never  did 
charge  his  account  with,  or  deduct  interest  for,  more  than  his  fourth 
part  on  account  of  this  share  of  Hebbum  colliery.  This  is  a  very 
strong  corroboration  of  my  opinion,  that  he  was  a  trustee ;  and  that 
VOL.  III.  44 
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he  has  under  his  hand  declared  it ;  and  one  of  the  documents  has 
proved,  what  would  have  been  inferred  from  the  general  declaration, 
that  it  was  in  equal  shares. 

As  to  the  pointy  whether  such  a  trust  can  arise  upon  these  docu- 
ments under  the  Statute  of  Frauds,  no  man  is  more  against  strain- 
ing ity  than  I  am.  I  admit,  my  opinion  is,  that  the  Court  has  gone 
rather  too  far  in  permitting  part-performance  and  other  circumstances 
to  take  cases  out  of  the  Statute,  and  then,  unavoidably  perhaps,  after 

establishing  the  agreement,  to  admit  parol  evidence  of  the 
[*  713]     contents  of  that  agreement     *  As  to  part-performance,  it 

might  be  evidence  of  some  agreement ;  but  of  what  must 
be  left  to  parol  evidence.  I  always  thought  the  Court  went  a  great 
way.  They  ought  not  to  have  held  it  evidence  of  an  unknown 
agreement,  but  to  have  had  the  monej  laid  out  repaid.  It  ought  to 
have  been  a  compensation.  Those  cases  are  very  dissatisfactory. 
It  was  very  right  to  say,  the  Statute  should  not  be  an  engine  of 
fraud ;  therefore  compensation  would  have  been  very  proper.  They 
have  however  gone  farther ;  saying,  it  was  clear,  there  was  some 
agreement,  and  letting  them  prove  it :  but  how  does  the  circum- 
stance of  a  man  having  laid  out  a  great  deal  of  money  prove,  that 
he  is  to  have  a  lease  for  ninety-nine  years  ?  The  conmion  sense  of 
the  thing  would  have  been  to  let  them  bring  an  action  for  the 
money.  I  should  pause  upon  such  a  case.  But  this  is  not  that  sort 
of  case.  It  is  said,  I  must  know  the  whole  of  the  agreement,  or  I 
cannot  execute  any  part.  I  think,  I  do  know  the  whole  of  it 
Tatimey  v.  Crowthery  0*Hara  v.  O^Niely  and  other  cases,  are  v^* 
strong  authorities  for  raising  trusts  from  letters.  The  former  is  not 
so  strong  for  the  Plaintiffs,  as  they  think  :  but  it  is  strong  enough  to 
show  Lord  Thurlow's  opinion,  if  a  trust  was  proved  in  writing,  with 
regard  to  any  other  paper  as  to  the  terms.  The  Raster's  Book  ia 
the  state  of  the  case  pretty  nearly  agrees  with  the  report ;  and  I 
have  no  doubt,  his  Lordship  said,  what  is  stated  in  the  report.  The 
doubt  in  the  cause  seems  to  have  been,  whether  the  letter  referred 
sufficiently  to  the  paper  containing  the  terms ;  whether  his  word 
was,  that  he  would  execute  his  agreement.  It  is  a  little  extraor- 
dinary ;  but  the  fact  is,  the  decree  was  made  by  consent  at  last ; 
which  takes  off  from  the  authority  (I).  The  cases  quoted  were 
chiefly,  where  trusts  were  raised  from  money  advanced.  This  case 
does  not  admit  of  that.     If  any  money  was  advanced  as  a  fine,  I 

(1)  Mr.  Lloyd  and  other  gentlemen  at  the  Bar  informed  the  Court,  that,  though 
the  terms  in  that  case  were  taken  by  consent,  the  point  was  adversely  determined ; 
upon  which  the  Master  of  the  Rolls  admitted,  Uie  case  was  a  sliDng  aathoiitj. 
Posty  Sdon  V.  Slade,  vol.  vii.  265.  A  letter  sufficient  as  an  agreement  within  the 
Statute  of  Frauds,  if  the  terms  are  specified,  ix.  250;  Coles  v.  TVtcoUdck^  FknHe 
v.  JFVeemon,  ix.  351 ;  Rose  v.  Cunynghamt^  HvddlesUm  v.  Briscoe,  xi.  550,  5t^) : 
Halsey  v.  Grant,  xiii.  73;  Ogilvie  v.  Foljambe^  3  Mer.  53;  2  Jac.  &  Walk.  4^6, 
.7,  8 ;  Gordon  v.  TVevdyan,  1  Pri.  64 ;  Backhouse  v.  Mohun^  3  Swanst  434,  n. : 
Stratford  v.  Bosicorthy  2  Ves.  &  Bea.  341,  187.  Whether  a  mere  note  in  the  third 
I)cr3on,  see  post,  Morison  v.  Tumoitr,  vol.  xviii.  175 :  hut  signature,  either  actual 
or,  if  that  cannot  be,  by  a  mark,  is  absolutely  requisite ;  Sel%  v.  Selby^  3  Mer.  2. 
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should  have  expected  them  to  contril[>ute  their  shares :  but  no  money 
was  advanced  in  that  way  ;  but  only  from  time  to  time,  as  it  was 
wanted.  If  it  was  proved,  that  the  money  was  advanced  by  him,  I 
should  think  it  very  strong ;  but  there  is  no  proof  of  that,  i  There- 
fore I  am  well  warranted,  without  infringement  upon  any  principle 
adopted  as  to  the  statute,  in  declaring,  that  Burdon  was  a  trustee  as 
to  one  fourth  of  the  Hebbum  colliery  for  himself  and  the  other  part- 
ners in  the  Bank  (2).  

1.  That  an  acknowledgment  by  letter  of  a  contract  respecting  real  estate  may 
be  sufficient  to  satisfy  the  Statute  of  Frauds,  see  Mmiaon  v.  TVmtottr,  18  Ves. 
181;  Cookv.  Tombs,  2  Anstr.  426;  WuUm  v.  Russell,  3  Ves.  d&  Bea.  191. 
Where,  however,  a  party  seeks  specific  performance  of  an  agreement,  to  prove 
the  terms  of  which  he  relies  upon  letters,  he  is  bound  to  show,  in  the  correspond- 
ence, not  merely  a  treaty  —  still  less,  a  proposal  —  for  an  agreement,  but  a  treaty 
with  reference  to  which  mutual  consent  can  be  clearlv  demonstrate^  or  a  propo- 
sal met  by  that  sort  of  acceptance  which  makes  it  no  longer  the  act  of  one  i)arty, 
but  of  both.  The  same  construction  must  be  put  upon  a  letter,  or  a  series  of  let- 
ters, that  would  be  applied  to  the  case  of  a  formal  instrument  Kennedy  v.  Lee, 
3  Meriv.  451. 

2.  The  case  of  Tawnof  v.  CrtnMer,  3  Brown,  161,  319,  which  was  adverted  to 
both  in  the  argument  and  decision  of  the  principal  case,  was  considered  by  Lord 
Redesdale  (in  CUrum  v.  Cooke,  1  Sch.  &,  Lef.  34,)  as  of  doubtful  authority,  and 
also  as  being  inaccurately  reported :  his  Lordship  laid  great  stress  upon  the  fact, 
as  he  understood  it  to  be,  that,  in  Taumey  v.  Croti^fAer,  Lord  Thurlow  gave  the 
defendant  his  costs ;  but  by  Reg.  Lib.  A.  1790,  fol.  561,  it  should  appear  that 
costs  were  given  to  the  trustee  only,  and  if  so.  Lord  Redesdale's  inference,  that 
Lord  Thurlow  felt  diffident  of  his  opinion  in  that  case,  must  fall,  together  with  the 
premises  upon  which  it  was  built. 

3.  That  a  lease,  taken  for  the  purpose  of  carrying  on  a  trade,  becomes,  bv 
operation  of  law,  an  incident  of  that  trade,  see,  ante,  note  2,  to  Lyder  v.  DoUimi, 
1  V.  431. 

(1)  This  decree  affirmed  upon  appeal  to  the  Lord  Chancellor,  post,  vol.  v.  308, 
upon  the  points  decided  by  the  Master  of  the  Rolls,  but  the  Lord  Chancellor  was 
fiuther  of  opinion,  that  this  case  was  not  within  the  Statute  of  Frauds ;  the  ques- 
tion being  only  as  to  the  existence  of  a  partnerslup  in  a  colliery ;  and  over-ruled  an 
objection  taken  to  the  books  and  the  letters  of  Kent  and  Rowntree  as  evidence. 
See  anie,  38,  the  note  upon  the  Statute  of  Frauds,  to  PymJir.  Bladtbunu 
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ATTORNEY   GENERAL  v.  BOWYER. 

[1798,  March  15, 16, 17.] 

Upon  a  devise  to  a  good  charitable  use  the  heir  has  no  right  to  the  rents  and 
profits  accrued,  before  the  devise  is  earned  into  effect  (a) 

The  general  charitable  purpose  of  the  testator  shall  be  executed  upon  the  doctrine 
of  Of  preSj  though  the  particular  purpose  fails,  (h)  [p.  714.] 

An  account  decreed  and  a  receiver  appointed  upon  the  laches  of  the  heirs,  substi- 
tuted by  decree  as  trustees  to  execute  a  devise  to  charity,  fp.  714.] 

Lands,  originally  held  under  old  mortgages,  pass  by  a  geneiaT devise ;  though  no 
release  of  the  equity  of  redemption  appears,  (c)  [pw  714.1 

Devise  upon  a  future  contingency ;  ana  no  intermediate  disposition  of  the  rents 
and  profits ;  a  resulting  trust  for  the  heir,  {d)  [p.  72£k] 

The  jurisdiction  of  the  Court  of  Chancery  upon  Infonnations  for  estabUshing 
charities  arose  since  the  reign  of  Elisabeth,  (e)  [p^  726J 

Fec^^ent  to  the  use  of  the  poor  generally  is  good,  [p.  727.] 

Sir  George  Downing  being  seised  or  entitled  in  fee-simple  of 
and  to  divers  freehold  and  copyhold  estates  in  the  counties  of  Cam- 
bridge, Bedford,  and   Suffolk,  and   being  possessed  of  leasehold 

(a)  Equity  favors  charities  to  such  an  extent,  that  if  lands  are  ^ven  to  a  coipo> 
ration  for  any  charitable  uses,  which  the  donor  contemplates  tolast  forever,  tbe 
heir  never  can  have  the  land  back  again.  But  if  it  should  become  impossible  to 
execute  the  charity,  as  expressed,  another  similar  charity  will  be  substituted^  eo 
long  as  the  corporation  exists.    Momey  (kneral  v.  Wxliony  3  Mylne  &  K.  363; 

2  Story,  Eq.  Jur.  §  1177.  And  when  the  increased  revenues  of  a  charity  extend 
beyond  the  original  objects,  the  general  rule,  as  to  the  application  of  such  increas- 
ed revenues,  is,  that  they  are  not  a  resulting  trust  for  the  heirs  at  law ;  but  they 
are  to  be  applied  to  similar  charitable  purposes,  and  to  the  augmentation  of  the 
benefits  of  the  charity.    Ibid.  §  1178, 1182.    Momty  General  v.  The  Cooper^  Ck. 

3  Beavan,  29;  Momey  General  v.  The  Drwoen^  Co.  2  lb.  508;  Momey  Genmd 
V.  The  htm  Monger^  Co.  2  Mylne  &.  K.  576;  S.  C,  2  Beavan,  313;  1  Craig  &. 
Phillips,  220 ;  Momey  General  v.  ffiUon,  3  Mylne  &  C.  3G2. 

(h)  As  to  the  doctrine  olt cypres,  see  ante,  p.  633,  note  (a)  to  Momuy  Gtmrd 
v.  Andrew. 

(c)  An  uninterrupted  possession  by  the  mortgagee  for  twenty  years  and  upwards 
bars  the  equity  of  redemption.    See  ante,  note  f&)  to  Edgell  v.  Budumanj  2  V.  83; 

4  Kent,  Com.  187-191,  (5th  ed.)  Lands  held  oy  the  testator  as  morts^gee  will 
pass  by  general  words  in  a  wilL    See  ante,  p.  348,  note  (a)  to  Leeds  v.  Ahofukof. 

(d)  Where  there  is  a  preceding  estate  limited,  with  an  executory  devise  over  of 
the  real  estate,  the  intermediate  profits  between  the  determination  of  the  first 
estate,  and  the  vesting  of  the  limitation  over,  will  go  to  the  heir  at  law,  if  not 
otherwise  appropriated  by  the  wilL  4  Kent,  Com.  284,  307,  (5th  ed.)  The  same 
rule  applies  to  an  executory  devise  of  the  personal  estate.  Ibid.  And,  ffeneraUj, 
if  the  trusts,  by  accident,  or  otherwise,  fail,  and  do  not  take  effect,  or,  if  they  are 
all  accomplished,  and  do  not  exhaust  the  whole  propertv,  a  resulting  trust  will 
arise,  for  the  benefit  of  the  grantor,  or  devisor  and  tiis  heirs.  2  Story,  E>).  Jar. 
§  1200,  1196a;  ^iMs  v.  Sb^n,  2  Keen,  255;  Ommanof  v.  Buicher,  1  Torn.  &. 
Russ.  260;  Ward  v.  Cox,  2  Mjlne  &  C.  684;  &  C.  1  i^n,  317.  If  pmfits  aiv 
bequeathed,  and  the  land  left,  in  the  mean  time,  to  descend  to  the  heir  until  tbe 
contingent  limitation  takes  effect,  and  no  other  person  made  trustee  of  the  profits, 
the  heir  becomes  the  trustee,  and  the  rents  and  profits  will  accumulate  in  his 
hands  for  the  benefit  of  the  party  under  the  will    Rogers  v.  Ross,  4  JchnA,  Ch. 

38a 

(e)  The  history  of  the  law  of  charities  prior  to  the  Statute  of  43d  Elisabeth,  ch. 
4,  which  is  emphatically  called  the  Statute  of  Charitable  Uses,  is  extxetnely  ob- 
scure.   Few  traces  remain  of  the  exercise  of  this  jurisdiction  in  any  shape  prkr 
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premises  in  the  same  counties,  which  he  held  by  leases  for  lives,  or 
years  determinable  upon  lives,  or  for  years  absolute,  by  his  will, 
dated  the  20th  of  December,  1717,  having  previously  surrendered 
certain  cq>yhoId  estates  to  the  use  thereof,  gave  all  his  manors, 
lands,  tenements,  and  hereditaments,  both  freehold  and  copyhold, 
as  well  as  leasehold  for  years,  in  the  counties  of  Cambridge,  Bed- 
ford, and  Suffolk,  and  elsewhere,  unto  the  Earls  of  Salisbury  and 
Carlisle,  Nicholas  Lechmere,  John  Pedley,  and  Robert  Pullyn,  Esqrs., 
to  hold  the  same  unto  them,  and  their  heirs,  executors,  and  admin- 
istrators, according  to  the  nature  thereof,  upon  the  trusts  after  de- 
clared :  namely,  as  concerning  such  part,  whereof  the  testator  was 
seised  of  any  estate  of  inheritance  or  freehold,  to  the  use  of  Sir 
Jacob  Garrard  Downing  for  life :  remainder  to  trustees  to  preserve 
contingent  remainders :  remainder  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male ;  remainder  to  the  second,  third,  fourth, 
fifth,  and  other  sons  of  the  testator's  uncle  Charles  Downing  succes- 
sively in  tail  male ;  remainder  to  Thomas  Barnardiston,  son  of  the 
testator's  aunt  Barnardiston,  and  his  first  and  other  sons  in  the  same 
manner ;  remainder  to  the  second  and  other  sons  of  his  said  aunt 
successively  in  tail  male ;  with  similar  limitations  in  strict  settlement 
to  Charles  Peters,  and  his  first  and  other  sons,  and  to  his  brother 

to  Uie  statute.  2  Story,  Eq.  Jur.  §  1142^1154,  where  the  origin  of  this  jurisdic- 
tion is  traced.  Mr.  Justice  Baldwin  seeins  to  have  collected  many  cases  antece- 
dent to  the  statute,  which  may  lead  to  some  question,  whether  the  origin  com- 
monly assigned  to  charitable  uses  is  perfectly  correct  Ibid.  ^  1143  note.  Lord 
Redesdale  nas  declared  that  the  statute  created  no  new  law  on  the  subject  of  chari- 
table uses,  but  only  a  new  machinery  and  ancillary  jurisdiction.  Jliiom^  General 
V.  Mayor  of  Dublm^  1  Bligh,  347.  This  view  was  adopted  by  Mr.  dnancellor 
Walworth,  7  Paige,  80.  Lord  Ciuincellor  Sugden  has  declared,  after  an  an- 
alysis of  the  cases,  that  there  was  an  inherent  jurisdiction  in  chancery  existing 
before,  ailer,  and  at  the  time  of  the  statute.  Incorporated  Sociebf  v.  Richardsy  1 
Connor  &.  Lawbou,  58.  As  to  the  adoption  of  the  statute  in  the  United  States, 
Oas  V.  ffWuie,  2  Dana,  170;  Sanderson  v.  fThUe,  18  Pick. 328;  Going  v.  Emery^ 
16  Pick.  107;  Burhank  v.  ffhUna^,  24  Pick.  153;  GaUegan  v.  Momey  Gtnmd, 

3  Leigh,  450;  2  Kent,  Com.  285-287  and  notes;  Baptist  .dissociation  v.  Hartf 

4  Wheat  39.  In  the  latter  case  the  Supreme  Court  of  the  United  States  arrived 
at  the  conclusion,  upon  a  full  survey  of  all  the  authorities,  that  charities,  where  no 
legal  interest  is  vested,  and  which  are  too  vague  to  be  claimed  by  those  for  whom 
the  beneficial  interest  was  intended,  could  be  established  by  a  Court  of  Equity, 
either  exercising  its  ordinary  iurisdiction,  or  enforcing  the  prerogative  of  the 
King  as  Parens  Fatria  before  the  statute  of  Elizabeth.  And  the  whole  subject 
has  been  again  brought  before  the  Supreme  Court  of  the  United  States,  in  the 
discussion  on  Mr.  Girard's  will,  and  Mr.  Justice  Story,  in  delivering  the  opinion 
of  the  Court,  has  presented  a  luminous  view  of  the  ongin  and  extent  of  this  juris- 
diction. Fidal  V.  The  Mayor  of  Pkiladelphioy  2  Howard,  — .  See  also  in  1  Cooper's 
Public  Records,  the  Calendar  of  the  Proceedings  in  Chancery ;  also  a  learned  dis- 
cussion of  the  cases  in  Burr  v.  Sndthj  7  Verm.  289;  also,  Gr\fin  v.  Graham^  I 
Hawkes,  96;  Muh  v.  MorUy,  5  Beavan,  177. 

In  England  the  mode  in  which  the  establishment  and  administration  of  the 
charity  is  usually  accomplished,  is  upon  an  information  filed  by  the  Attorney 
General  ex  officio,  at  the  relation  of  some  informant,  upon  which  the  Lord  Chan- 
cellor acts  generally  in  the  same  manner,  and  by  the  same  proceedings,  as  he 
would  upon  a  bill  in  chancery.  The  whole  matter  of  charities  has  been  regulated 
by  recent  statutes  (52  Geo.  Hi.  ch.  101 ;  59  Geo.  III.  ch.  91)  so  that  proceedinj^ 
may  now,  in  many  cases,  be  had,  to  establish  and  execute  them  in  a  more  brief 
and  summary  manner  than  formerly.    2  Story,  Eq.  Jur.  §  1 190,  note. 
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John  Peters,  and  his  first  and  other  sons,  successively ;  remainder 
to  the  use  of  the  said  trustees  and  their  heirs ;  in  trust,  that  they 
should  as  soon  as  might  be,  out  of  the  rents  and  profits  of  the 
premises  purchase  the  inheritance  and  fee-simple  of  some  pie<»  of 
ground  in  Cambridge  convenient  for  a  College ;  and  should  thereon 
build  all  such  houses,  edifices,  and  buildings,  as  should  be  fit  for 
that  purpose ;  which  should  be  called  Downing  Collie ;  and  be 
directed,  that  a  charter  should  be  sued  for  and  obtained  for  found- 
ing such  College  and  incorporating  a  body  collegiate  of  that  name 
within  the  University  of  Cambridge ;  and  that  such  College  should 
consist  of  such  Head  or  Governor,  and  of  such  scholars,  members, 
and  other  persons,  for  the  time  being,  and  should  be  maintained, 
governed,  and  ordered  by  such  laws,  rules,  and  orders,  and 
[*715]  in  such  manner,  and  therein  should  be  professed  *and 
taught  such  useful  learning,  as  his  said  trustees  and  their 
heirs  by  and  with  the  consent  and  approbation  of  the  Archbishops 
of  Canterbury  and  York,  and  the  Masters  of  Saint  John's  College  and 
Clare  Hall  in  the  said  University  in  being  at  the  time  of  founding 
the  said  College  should  prescribe,  direct,  and  appoint ;  and  that 
immediately  after  founding  and  incorporating  such  College  or  Body 
Collegiate  the  trustees  and  their  heirs  should  stand  seised  of  all  the 
said  manors,  lands,  &c.  in  trust  for  the  said  Coll^iate  Body  and 
their  successors  for  ever. 

And  as  and  concerning  the  said  manors,  lands,  and  premises, 
wherein  the  testator  was  possessed  of  any  estate  for  any  term  or 
terms  of  years,  he  declared  and  appointed,  that  the  said  trustees, 
their  executors  and  administrators,  should  stand  possessed  thereof 
in  trust  from  time  to  time  to  assign  the  same  to  such  person  or  per- 
sons as  should  be  entitled  to  the  actual  possession  of  his  lands  of 
inheritance  by  virtue  of  the  limitations  aforesaid ;  and  he  gave  all 
his  goods  and  chattels  to  Sir  Jacob  Garrard  Downing ;  and  appointed 
him  executor.  By  a  codicil  to  his  will  the  testator  gave  some  an- 
nuities, charged  upon  all  his  lands. 

The  testator  died  upon  the  20th  of  June,  1749,  without  issue  ; 
leaving  Sir  Jacob  Garrard  Downing,  son  of  Charles  Downing,  his 
heir-at-law :  who  entered  upon  the  freehold,  copyhold,  and  lease- 
hold, estates  of  the  testator ;  and  enjoyed  them  till  his  death  in 
1764.  He  never  had  any  issue,  and  Thomas  Barnardiston,  Charles 
Peters,  and  John  Peters  died  in  his  life  without  having  had  any 
issue ;  and  there  never  was  any  other  son  of  Charles  Downing  or  of 
the  testator's  aunt  Barnardiston.  All  the  trustees  died  in  the  life  of 
Sir  George  Downing. 

Sir  Jacob  Garrard  Downing  by  his  will,  dated  the  12th  of  August, 
1763,  gave  to  his  wife  Dame  Margaret  Downing,  chaiged  with  the 
payment  of  several  annuities  and  legacies,  all  his  manors,  messuages, 
lands,  tenements,  and  hereditaments,  goods,  chattels,  and  personal 
estate,  to  her,  her  heirs,  executors,  administrators,  and  assigns,  for 
ever ;  and  appointed  her  sole  executrix. 
VOL.  III.  44* 
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Sir  Jacob  Garrard  Downing  died  without  issue  on  the  6th  of 
February,  1764  ;  and  his  widow  proved  his  will. 

Lady  Downing  entered  upon  all  the  said  freehold,  leasehold,  and 
copyhold  estates  devised  by  Sir  George  Downing.  Upon  the  9th 
of  May,  1764,  the  information  was  filed  against  Lady  Downing  and 
the  heirs*at-law  of  Sir  Jacob  Garrard  Downing  and  the  other  proper 
parties ;  praying,  that  the  will  of  Sir  George  Downing  might  be  es- 
tablished, and  the  trusts  thereof  carried  into  execution  ; 
*that  an  account  might  be  taken  of  the  money  received  [*716] 
by  Lady  Downing  frcmi  the  rents  and  profits  of  the  said 
freehold,  copyhold,  and  leasehold  estates,  become  due  after  the 
death  of  Sir  Jacob  Garrard  Downing ;  and  that  a  receiver  might  be 
appointed. 

The  cause  was  heard  on  the  19th  and  27th  of  May,  and  the  11th 
of  July,  1767,  before  the  Lord  Chancellor,  assisted  by  the  Master  of 
the  Rolls  and  Lord  Chief  Justice  Wilmot ;  who  upon  the  17th  of 
June,  1768,  declared  their  unanimous  opinion,  that  the  trusts  of  the 
charity  in  question  ought  to  be  carried  into  execution  in  case  his 
Majesty  should  be  pleased  to  grant  his  royal  charter  to  incorporate 
the  College,  and  his  royal  license  for  such  incorporated  College  to 
take  the  devised  premises  in  mortmain.  The  cause  was  farther 
heard  upon  the  31st  of  January,  the  3d,  6th,  and  9th  of  February, 
and  the  3d  of  July,  1769,  before  the  Lord  Chancellor ;  upon  the 
last  of  which  days  his  Lordship  did  declare  and  decree,  that  the  will 
and  codicil  of  the  said  testator  Sir  Geoi^e  Downing  is  well  proved ; 
and  the  same  ought  to  be  established,  and  the  trusts  thereof  per- 
formed and  carried  into  execution ;  particularly  the  trusts  of  the 
said  charity,  in  case  the  King  shall  be  pleased  to  grant  his  charter  to 
incorporate  the  College  and  his  royal  license  for  such  incorporated 
College  to  take  the  devised  premises  in  mortmain ;  and  doth  order 
and  decree  the  same  accordingly :  and  the  Defendants,  the  heirs-at- 
law  of  the  said  testator,  are  to  be  at  liberty  to  apply  to  the  Court 
for  that  purpose ;  and  doth  declare,  that  the  freehold  estates  pur- 
chased by  the  said  testator  after  the  making  of  the  said  will  did  not 
pass  by  virtue  of  the  codicil ;  the  will  not  being  thereby  republished ; 
and  that  the  leases,  which  were  renewed,  or  were  run  out,  after  the 
making  of  the  will  and  before  the  testator's  death,  did  not  pass  by 
the  will,  but  fell  into  the  residue  of  the  said  testator's  personal 
estate ;  and  that  the  copyhold  estates  of  the  said  testator  not  surren- 
dered to  the  use  of  his  will  descended  to  his  heir-at-law ;  and  doth 
likewise  declare,  that  the  annuities  given  by  the  said  codicil  ought 
to  be  satisfied  in  the  first  place  out  of  the  personal  estate ;  and  that 
the  real  estate  is  only  chained  therewith,  in  case  the  personal  estate 
is  deficient,  and  doth  order  and  decree,  that  it  be  referred  to  Mr. 
Lane,  one  of  the  Masters  of  this  Court,  to  inquire  what  is 
*  the  annual  value  of  the  premises  devised  to  the  charity ;  [*  717] 
in  order  to  enable  the  heirs-at-law  of  the  said  testator  to 
form  a  judgment,  what  number  of  fellows  and  scholars  can  be  main- 
tained by  the  endowment ;  and  that  they  are  to  be  at  liberty  to  con- 
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tract  for  a  piece  of  ground  within  the  University  of  Cambridge, 
whereon  to  found  the  said  Coll^;e  conditionally  in  case  the  charter 
and  license  shall  be  granted  by  the  Crown ;  and  it  being  suggested, 
that  certain  buildings  on  part  of  the  devised  fwemises  are  so  con- 
structed as  to  be  movable  from  place  to  place,  it  is  farther  ordered, 
that  the  said  Master  do  inquire,  what  is  the  nature  of  such  build- 
ings, and  state  the  same  with  his  opinion  thereon  and  all  circum- 
stances relating  thereto  to  the  Court:  and  it  is  farther  ordered, 
that  the  said  Master  do  inquire  into  the  state  of  the  said  testator's 
unredeemed  mortgages  at  the  time  of  his  death,  and  state  what  he 
shall  find  concerning  the  same  to  the  Court;  and  any  directions 
touching  the  said  inquiries  were  reserved  until  after  the  Master 
should  have  made  his  report  thereon ;  and  all  parties  were  directed 
to  produce  upon  oath  all  books,  papers  and  writings  to  be  examined 
upon  interrogatories ;  and  all  parties  were  to  be  paid  their  costs  oat 
of  the  testator's  real  estate ;  and  the  consideration  of  all  farther  di- 
rections was  reserved,  until  after  the  Master  should  have  made  his 
report,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the 
Court,  as  there  should  be  occasion  (1). 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th  of  No- 
vember, 1768,  being  the  settlement  previous  to  the  marriage  of  Lady 
Downing  and  Sir  Geoige  Bowyer,  all  the  freehold  and  leasehdd 
estates  of  Lady  Downing  were  conveyed  to  trustees  and  their  h^rs, 
and  the  sum  of  93,0002.  Reduced  Baiik  Annuities  and  all  other  the 
personal  estate  of  Lady  Downing  were  assigned  and  transfeired  to 
the  said  trustees,  upon  trust  after  the  marriage,  as  to  8ar,000/.,  part 
of  the  said  Bank  Annuities,  and  the  said  freehold  and  leasehold 
estates,  from  time  to  time  to  transfer  and  convey  the  same  according 
to  the  appointment  of  Lady  Downing  alcxie,  and  without  Sir  George 
Bowyer,  by  any  deed  or  writing  attested  by  two  witnesses;  and 
until  such  appointment,  in  trust  for  her  sole  and  separate  use ;  and 
upon  farther  trusts  therein  mentioned,  in  case  of  no  appointment ; 
and  as  to  the  jewels,  rings,  plate,  pictures  linen,  household  goods, 
and  furniture,  upon  trust  to  permit  Lady  Downing  to  use  and  enjoy, 
and  to  give  and  dispose  of,  the  same,  as  she  should  direct  or  ap- 
point by  writing  under  her  hand,  as  if  she  was  sole ;  and  in  default 
of,  and  as  to  such  part,  whereof  there  should  be  no  gift  or  disposi* 
tion,  in  trust  for  Lady  Downing,  her  executors  and  administrators ; 

and  as  to  all  such  moneys  as  should  be  recovered  from  the 
[*718]     *  estate  of  Sir  Jacob  Garrard  Downing,  and  as  to  all  soch 

other  moneys,  as  were  then  due  to  Lady  Downing,  either 
in  her  own  right,  or  which  might  become  due,  owing,  or  belong,  to 
her,  or  to  Sir  George  Bowyer  in  her  right,  and  all  other  the  personal 
estate  last  before  mentioned,  save  the  said  jewels,  rings,  &c.,  upon 
trust  as  soon  as  conveniently  might  be  after  the  same  shotdd  come 
to  their  hands,  to  lay  the  same  out  in  Goverimient  or  real  securities 
at  the  choice  of  Lady  Downing  alone,  without  her  intended  hus- 

(1)  Amb.  550,  571. 
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band,  subject  to  the  same  trusts  as  the  said  83,0002.  Bank  Annuities 
and  the  real  and  leasehold  estates;  and  as  to  10,0002.  being  the  re- 
mainder of  the  said  93,0002.  Reduced  Bank  Annuities,  upon  trust 
during  the  joint  lives  of  Sir  George  Bowyer  and  Lady  Downing  to 
pay  the  dividends  to  Lady  Downing  for  her  separate  use ;  and  in 
case  she  should  die,  and  Sir  George  Bowyer  should  survive  her,  to 
transfer  the  prindpal  to  him  for  his  own  use ;  and  in  case  she  should 
survive,  to  transfer  the  same  to  her. 

The  marriage  took  place.  Lady  Downing  died  in  September 
1778,  having  made  her  will  duly  executed,  giving  to  her  husband 
Sir  George  Bowyer,  all  her  lands,  manors,  and  tenements,  in  the 
county  of  Suffolk,  and  a  legacy  of  70002.  over  and  above  what  was 
settled  upon  him  by  marriage.  Then  after  giving  some  houses  to 
her  niece  Diana  Say  and  several  legacies  she  gave  to  Jacob  John 
Whittington  all  the  remainder  of  her  personal  estate,  and  likewise 
all  her  leieisehold  estates  in  the  counties  of  Cambridge  and  Bedford, 
to  him  and  his  heirs  for  ever ;  and  appointed  him  sole  executor. 

No  proceedings  were  had  under  the  decree,  except  tliat  the  costs 
were  paid  out  of  the  rents  and  profits  of  the  real  estate,  until  tiie 
L8th  of  January,  1779 ;  when  a  bill  of  revivor  and  supplement  was 
filed,  praying,  that  the  Defendant  Whittington  might  admit  assets  of 
Lady  Downing  to  answer  what  was  owing  from  her  at  her  death  in 
respect  of  the  rents  and  profits  of  the  estates  in  question,  late  the 
estates  of  Sir  George  Downing,  or  might  account  for  her  personal 
estate ;  and  that  the  proceedings  might  be  revived,  and  the  decree 
carried  intb  execution ;  and  that  the  money,  which  should  appear 
due  from  Lady  Downing  at  her  death,  &c.  should  be  paid  by  the 
Defendants,  Whittington  and  the  other  legatees  under  her 
will,  or  out  of  the  sum  of  1 1 5,0002.  Reduced  Bank  »  An-  [*  7 1 9] 
nuities,  composed  of  the  said  93,0002.  and  additional  pur- 
chases made  by  Lady  Downing,  and  also  East  India  Bonds,  vested 
in  trustees. 

An  order  of  revivor  was  made  in  1781  ;  and  there  were  several 
subsequent  orders  for  the  silme  purpose.  The  last  was  by  a  decree 
made  at  the  Rolls  upon  the  16th  of  February,  1795 ;  and  upon  the 
18th  an  order  was  made  for  a  separate  report  as  to  the  annual  value 
of  the  premises  devised. 

The  Master  by  his  separate  report,  dated  the  1st  of  July,  1796, 
stated  the  several  estates,  and  the  rents,  at  which  they  were  let,  to 
the  annual  amount  of  41042.  55.  5d.  and  that  all  the  said  estates 
were  devised  in  the  charity,  except  one  messuage  with  about  80 
acres  and  18  poles  of  land  in  the  parish  of  Tadlow  in  the  county  of 
Cambridge,  held  under  a  lease  from  King's  College ;  which  having 
run  out  in  the  testator's  life  was  not  renewed  until  after  his  death ; 
and  therefore  did  not  pass  by  his  will ;  and  he  found,  that  the  said 
80  acres,  &c.  are  in  the  occupation  of  William  and  Richard  Lunnis 
and  William  Symonds :  but  no  evidence  had  been  laid  before  him, 
that  enabled  him  to  distinguish  the  particular  lands,  or  the  value 
thereof.     In  the  schedule  to  his  report  the  Master  set  forth  the 
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rental  of  all  the  estates,  including  the  said  leasehold  premises :  the 
quantity  and  annual  value  whereof  he  conceived  too  trifling  to  inter- 
fere with  the  object  of  the  inquiry.  The  Master  fiuther  staled,  that 
the  testator  was  seised  and  possessed  of  other  estates  in  the  county 
of  Suffolk,  now  in  the  possession  of  Sir  George  Bowyer,  the  rentsd 
of  which  amounts  to  474/.  per  annum  ;  and  that  it  appears  by  the 
examination  of  Sir  George  Bowyer  and  the  answer  of  Lady  Downing 
and  the  admission  of  the  heir  at  law  of  the  testator,  that  certain  parts 
of  the  last-mentioned  estates  consist  of  freeholds  purchased  after  the 
date  of  the  will  and  of  copyholds  not  surrendered  to  the  use  of  the 
will,  and  which  are  declared  by  the  decree  not  to  have  passed  by  it; 
and  that  it  likewise  appears  from  the  examination  of  the  Defendant 
Sir  George  Bowyer,  that  such  freeholds  and  copyholds  are  so  inter- 
mixed with  olher  parts  of  the  said  estates,  that  he  is  incapable  of 
distinguishing  the  same ;  he  therefore  finds  himself  unable  at  present 
to  certify  the  annual  value  of  such  parts  of  the  testator's  estates  in 
the  county  of  Suffolk,  as  were  devised,  and  passed  by  the  will,  to  the 

charity. 
[*720]  *An  exception  was  taken  by  the  Defendant  Whitiing- 
ton  to  the  report ;  for  that  the  Master  had  included  in  his 
schedule  of  the  estates  devised  to  the  charity  certain  estates  at  Gam- 
lingay  and  Crawdon,  being  leasehold  estates  held  for  long  terms  of 
years,  over  which  the  testator  had  not  a  disposing  power  at  the  time 
of  making  his  .will ;  which  appeared  by  the  examination  of  the  said 
Defendant  Whittington  and  the  state  of  facts  laid  before  the  Master 
by  the  relators  and  certain  deeds  produced  before  him.    * 

An  exception  was  also  taken  by  Sir  George  Bowyer ;  for  that  the 
Master  had  included  several  estates  in  the  county  of  Suffolk ;  which 
did  not  pass  by  the  will  of  the  testator ;  which  appears  by  the  exam- 
ination and  proceedings  produced  before  the  Master  and  by  the 
report  itself;  whereas  the  Master  ought  to  have  distinguished  the 
estates,  which  were  devised  by  the  Will,  and  not  included  or  in  any 
manner  intermixed  the  same  with  estates,  that  did  not  pass  by  the 
will. 

Whittington's  exception  was  over-ruled  upon  the  2d  of  November, 
1796,  without  prejudice  to  any  of  the  parties  bringing  before  the 
Court  hereafter  the  question,  to  whom  the  estates  in  GamUngay  and 
Crawdon  belong.     The  other  exception  was  dso  over-ruled. 

The  Master  by  his  general  report,  dated  the  11th  of  July,  1797, 
stated,  that  he  found  by  the  answer  of  Lady  Downing,  that,  as  the 
tenants  required  a  number  of  new  barns,  &c.,  Sir  Jacob  Garrard 
Downing  caused  divers  barns  and  out-houses  to  be  erected:  but 
with  a  view  to  transmit  to  his  personal  representatives  the  right  to 
them  he  caused  them  to  be  erected  on  pattens  or  rollers,  and  not 
upon  foundations  fixed  in  the  ground;  Lady  Downing  therefore 
claimed  liberty  to  remove  them  and  to  have  a  value  set  upon  them 
for  her  benefit.  The  report  stated,  that  such  buildings  were  not 
fixed  to  the  freehold. 

As  to  the  unredeemed  mortgages  the  Master  found  one  mortgage 
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ID  fee  made  to  Sir  George  Downing,  the  father  of  the  testator,  by 
lease  and  release,  dated' the  30th  and  3l8t  of  August,  1694 :  a  mort- 
gage for  99  years  made  in  1688 ;  assigned  to  Sir  George  Downing 
upon  a  farther  advancement  in  1709 :  another  mortgage  for  800 
years  made  in  1670,  and  another  for  900  years  made  in  1697  ;  both 
of  which  were  assigned  to  Sir  Geoi^e  Downing  in  1709. 
•The  Master  found,  that  Lady  Downing  by  her  answer  [*721] 
stated,  that  she  did  not  know,  whether  Sir  George  Down- 
ing was  at  the  time  of  making  his  will  in  possession  of  the  said 
mortgaged  premises,  or  when  he  obtained  possession ;  and  she  did 
not  know  or  believe,  that  the  equity  of  redemption  was  released  to 
Sir  George  Downing,  the  father,  or  to  his  son.  Sir  George  Downing, 
the  testator.  The  Master  certified,  that  no  evidence  had  been  pro- 
duced to  show,  that  the  equity  of  redemption  in  any  of  the  mort- 
gages was  ever  released  to  either  of  them  ;  and  that  he  had  taxed 
the  costs,  except  those  of  the  devisees  of  Lady  Downing.  The  mort- 
gages were  for  very  inconsiderable  sums. 

By  an  order  made  on  the  28th  of  July,  1797,  the  Master  was  or- 
dered to  tax  the  costs  of  the  heirs  at  law  of  the  several  applications 
to  the  Crown  for  a  charter  and  of  contracting  for  a  piece  of  ground 
in  the  University  of  Cambridge,  as  between  attorney  and  client. 
Five  applications  to  the  Crown  for  a  charter  had  failed.  The  de- 
cree was  enrolled  in  1771. 

The  cause  came  on  for  farther  directions. 

Mr.  Mansfieldy  Mr.  Lloyd,  Mr.  Graham,  Mr.  Fonblanque  and  Mr. 
Romillyy  fBr  the  Relators,  pressed  for  an  account  of  the  rents  and 
profits  against  the  Defendants,  and  for  the  appointment  of  a  re- 
ceiver; observing,  that  every  possible  delay  had  been  opposed  to  the 
execution  of  the  trusts  of  this  will ;  particularly  by  the  exceptions, 
by  a  groundless  appeal  to  the  Court  of  Delegates,  and  by  a  bill  of 
review  for  error  upon  the  face  of  the  decree ;  to  which  bill  a  demur- 
rer was  allowed. 

The  other  directions  prayed  were,  that  the  Defendants  might  lay 
a  proposal  before  the  Master  for  founding  a  College  according  to  the 
will ;  and  a  declaration  as  to  the  mortgages,  that  they  passed  by  the 
will ;  and  as  to  the  subsequent  costs. 

Mr.  Piggott,  Mr.  Grant,  Mr.  Campbell,  and  Mr.  Richards,  for  the 
Defendants.  The  decree  was  never  understood  to  touch  the  inter- 
mediate rents  and  profits.  Lord  Thurlow  in  a  cause  upon  the  dis- 
tribution of  Lady  Downing's  assets  made  the  distribution :  being  of 
opinion,  that  there  was  nothing  in  the  decree  in  this  cause,  that  af- 
fected her  assets.  They  ought  to  have  followed  up  the  decree,  and 
the  application  to  the  Crown.  No  duty  was  imposed  by 
the  *  Court  on  the  owners  of  this  estate.  The  decree  is  [*  722] 
conditional ;  that  the  trust  shall  be  performed,  in  case  his 
Majesty  shall  grant  a  charter  and  a  license  to  hold  in  mortmain.  It 
is  a  condition  precedent.  The  foundation  of  the  College  was  not 
the  province  of  this  Court ;  which  had  only  to  decide  the  other 
question.     The  decree  carefully  leaves  that  to  the  Crown.     The 
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Lord  Chancellor  could  do  no  more  than  decide  the  question,  whether 
the  chanty  could  take  place  according  to  law,  if  the  Crown  should 
think  fit  to  grant  a  charter.  The  Court  carefully  excludes  even  the 
prejudice  and  influence,  that  would  arise  from  going  beyond  their 
jurisdiction  to  give  an  opinion  upon  the  policy  of  increasing  the 
number  of  Colleges  in  the  University.  The  Gourt  has  distinctly 
said,  that  none  of  these  rents  and  profits  can  be  applied,  until  the 
corporation  exists :  which  according  to  the  decision  may  take  as  by 
executory  devise,  when  it  exists.  The  decree  negatives  any  claim 
to  the  rents  and  profits  or  any  right  to  have  them  applied,  and  to 
dispossess  the  heirs  at  law,  before  the  Crown  gives  existence  to  the 
corporation.  If  the  charter  is  never  obtained,  their  title  will  be 
complete.  The  words  ''  as  soon  as  may  be  '^  refer  to  the  nature 
of  the  subject.  Those  words  mean,  as  soon  as  there  is  some  person 
natural  or  politic,  which  can  take ;  as  soon  as  the  charter  and  license 
are  obtained,  and  the  corporation  is  created.  The  will  has  no 
general  intention  of  charity.  There  is  both  locality  and  a  name 
given  by  the  testator ;  and  the  expression  is  "  such  College.*^  There 
is  no  difference  between  a  natural  and  a  corporeal  person  taking  an 
executory  devise.  Hopkins  v.  Hopkins,  For.  44,  and  BvSodc  ▼. 
Stones,  2  Ves.  521,  are  authorities,  that  the  rents  and  profits  go 
to  the  heir  at  law,  till  the  contingency  happens:  but  if  not,  when 
the  College  is  in  existence,  when  the  use  is  executed  for  them, 
then  will  be  the  time  for  them  to  assert  their  right  to  these  by-gone 
rents  and  profits.  The  Information  prayed  a  receiver  and  an  ac- 
count :  neither  was  granted :  though  there  had  been  five  years'  pos- 
session. That  is  not  an  omission  in  the  decree :  but  the  silence  of 
the  Court  n^atives  the  right  of  the  Relators  to  the  possession  of  the 
estate,  and  the  acts  of  all  the  parties  put  the  same  construction 
upon  it.  The  Court  contemplated  the  possibility  of  its  failing ;  and 
therefore  did  not  intend  to  take  any  thing  from  the  heir,  until  the 
corporation  was  created.  If  the  want  of  a  substitute  for  the  trus- 
tees was  the  obstacle,  that  prevented  the  account,  that  obstacle  was 
removed  at  the  time  of  the  second  decree  in  1769 ;  when  the  heirs 

at  law  were  substituted.  The  right  then  was  the  same  as 
[*723]     *now.     They  might  have  moved  for  a  receiver  at  any 

time.  They  have  acquiesced  under  the  decree  refasing 
them  a  receiver  and  an  account  for  thirty  years.  They  therefore 
cannot  allege  the  length  of  time.  Great  (Mart  of  the  fund  has  now 
been  expended  by  those,  who  had  reason  to  suppose  it  their  own. 

It  is  still  open  to  argue,  that  the  object  of  this  devise  is  so  partic- 
ular, that  if  it  cannot  be  established,  it  is  impossible  to  apply  the 
principle  of  cy  pres.  In  that  respect  it  resembles  T%e  Aitomey  Gen^ 
eral  v.  The  Bishop  of  Oxford,  1  Bro.  C.  C.  444,  n. ;  and  though  that 
case  ended  by  compromise,  the  principle  was  decided.  The  Bishop 
refused  to  let  them  build  the  church.  The  Master  of  the  Rolls  said, 
if  they  refused,  he  would  ^ve  it  to  the  next  of  kin.  Then  the 
Bishop,  thinking  he  might  make  some  terms  advantageous  for  the 
parish,  required  enough  to  build  a  small  chapel  and  to  maintain 
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a  chaplain,  and  agreed,  that  the  next  of  kin  should   take  the 
rest  (1). 

Rqfdy.  According  to  the  decree  it  is  impossible,  that  in  any 
eventj  the  assets  received  by  these  Defendants  could  belong  to  them. 
No  doubt  at  the  time  of  the  decree  it  was  considered,  that  the  doc- 
trine of  qf  pre$  would  apply,  whatever  doubt  has  been  thrown  upon 
that  doctrine  since.  How  could  it  be  imagined,  that  if  by  accident 
on  one  side  or  by  artifice  on  the  other  the  charter  could  be  delayed, 
the  trustees  should  get  the  rents  and  profits,  not  only  from  that  par- 
ticular charity,  but  from  that  object,  to  which  by  the  law  of  this 
Court  the  fund  would  be  applied.  The  decree  establishes  the  will 
and  all  the  trusts.  It  establishes  the  trust  of  the  charity.  That  is 
said  to  be  established  conditionally ;  but  it  could  not  be  otherwise. 
The  trusts  of  the  will  could  not  be  carried  into  execution  according 
to  the  intent,  unless  the  charter  was  obtained.  An  immediate  ap- 
plication of  the  rents  and  profits  could  not  be  directed,  while  it  was 
possible,  the  CoU^e  never  might  exist;  especially  as  it  was  the 
opinion  of  the  Court,  that  if  this  charity  could  not  take  effect,  the 
disposition  should  take  effect  for  some  other  purpose.  There  was 
no  conception  of  any  difficulty  in  obtaining  a  charter.  Lord  Chief 
Justice  Wilmot  thought,  it  might  be  procured  in  six  months.  By 
the  decree  the  heir  was  immediately  at  Uberty  to  contract 
for  a  piece  of  ground  conditionally.  *  From  the  death  of  [*  724] 
the  testator  the  whole  fund  was  devoted  to  the  charitable 
purpose.  It  is  not  an  executory  devise,  but  an  immediate  devise. 
There  is  not  the  least  similitude  between  this  case  and  Hopkins  v. 
Hopkins.  The  defence  amounts  to  this :  that  they  may  keep  the 
rents  and  profits  as  long  as  they  can  throw  difficulties  in  the  way  of 
the  creation  of  that  political  person.  That  was  the  object  of  Sir 
George  Bowyer's  exception  to  the  report  upon  the  ground,  that  the 
estates  were  not  distinguished ;  though  he  having  the  title-deeds  was 
the  only  person,  who  could  give  the  Master  information  upon  it. 
So  the  appeal  to  the  Court  of  Delegates  could  have  no  other  object 
than  delay.  With  the  same  view  they  filed  a  bill  of  review  for  error 
on  the  face  of  the  decree ;  to  which  bill  a  demurrer  was  put  in,  and 
allowed.  The  words  "  as  soon  as  may  be  "  do  not  refer  to  the 
time  necessary  for  obtaining  the  charter ;  as  is  suggested.  If  it 
was  clear,  that  the  rents  would  belong  to  the  heir,  until  the  charter 
was  obtained,  why  did  not  the  heir  desire  such  a  declaration  ? 
That  would  have  been  immediately  refused.  This  is  the  naked  case 
of  an  account  against  a  trustee  of  rents  and  profits,  to  which  he  had 
no  right. 

Lord  Chancellor  [Loughborough].  This  is  an  application  to 
me  upon  several  different  grounds  on  different  branches  of  the  case. 
The  cause  is  set  down  for  farther  directions  upon  the  report  of  the 
Master.  The  directions  prayed  are  for  liberty  or  an  express  direc- 
tion and  authority  to  the  trustees,  the  heirs  at  law,  the  persons  del-* 

(1)  As  to  this  case,  see  The  Attorney  General  v.  Jlndrewy  ante,  633;  post,  vol, 
iv.  431,  Corbyn  v.  French^  where  it  is  stated  from  the  Register's  Book, 
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egated  by  the  Court  to  be  active  in  the  trust,  to  lay  a  proposal  before 
the  Master  for  a  plan  of  a  College.  But  little  objection  was  taken 
to  that  in  the  argument ;  and  it  is  very  much  of  course  in  such  a 
case :  the  Court  having  declared  the  will  well  proved  ;  and  that  the 
trusts  ought  to  be  performed  and  carried  into  execution.  The  ne- 
cessary consequence  of  such  a  decree  is,  that,  when  it  is  settled,  as 
it  came  to  be  in  this  cause,  who  are  to  be  active,  it  being  a  matter 
of  doubt  at  the  time,  but  the  decree  having  fixed  the  heirs  at  law 
with  it,  that  is,  the  heirs  as  they  come  into  possession,  the  Master 
might,  I  think,  have  received  a  proposal  without  a  direction ;  but  I 
believe,  in  the  Master's  office  the  course  is  not  to  act  without  a  specific 
direction.      Therefore  I  have  no  difficulty  in  giving  that  direction. 

The  matter  of  farther  directions  also  respects  another  part  of  the 
case ;  namely,  the  mortgages ;  which,  except  one,  which 
[*  725]  is  in  *  fee,  are,  according  to  such  evidence  as  can  now  be 
found,  long  terms  for  years  only  ;  and  it  is  is  stated  by  the 
answer  of  Lady  Downing,  that  she  does  not  believe,  there  ever  was 
any  release  of  the  equity  of  redemption.  Considering  the  length  of 
time,  I  have  no  difficulty  in  holding,  that  they  constitute  part  of  his 
estate ;  and  pass  by  his  will. 

The  matericil  question  is  upon  the  petition  for  the  appointment  of  a 
receiver,  and  theaccount  of  the  rents  and  profits.  Those  two  points 
are  in  some  degree  connected  together,  but  not  necessarily  connect- 
ed ;  for  there  may  be  many  cases,  in  which  a  receiver  may  be  ap- 
pointed, where  the  Court  has  not  formed  any  decision,  who  are  en- 
titled to  the  rents  and  profits :  but  for  the  security  of  the  fund,  to 
protect  the  rights  of  the  parties,  and  in  order  to  be  able  to  make 
that  future  decision,  when  those,  who  may  be  finally  entitled,  may 
be  ascertained.  But  I  wish  to  consider  the  claim  set  up  on  the  part 
of  the  representatives  of  Lady  Downing,  who  was  the  representative 
of  Sir  George  Downing,  to  the  intermediate  rents  and  profits  from  the 
time  of  the  death  of  Sir  George  Downing  to  such  period  of  time, 
when  there  shall  be  an  establishment  of  a  College  incorporated,  when 
a  license  to  hold  in  mortmain.  That  claim  certainly  is  not  founded 
in  any  express  terms  of  the  decree  :'  at  the  same  time  there  are  no 
express  words  in  the  decree  barring  it.  The  point  was  not  raised  at 
the  hearing.  The  Court  has  expressly  pronounced  no  decree  what- 
soever upon  it.  Under  these  circumstances  I  must  notwithstanding 
the  length  of  time  act,  as  if  the  decree  had  been  a  recent  decree. 
The  decree  is  to  me  a  law.  I  cannot  reason,  whether  it  is  proper  or 
not.  Whatever  it  might  or  ought  to  have  been,  it  is  to  roe  im- 
perative, final,  and  irreversible.  All,  I  can  do,  is  to  apply  the  de- 
cree. 

This  leads  me  necessarily  to  consider,  in  what  view  the  Court 
would  have  understood  the  claim  ;  and  whether,  though  it  is  not  ex- 
pressed in  terms,  the  decree  has  not  in  efiect  disposed  of  that  ques- 
tion. It  is  resembled  to  those  cases,  which  are  extremely  familiar^ 
where  there  is  a  devise  to  take  efiect  at  a  remote  period  upon  a  con- 
tingency, and  there  is  no  intermediate  disposition  of  the  rents  and 
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profits.  This  Court  holds  it  a  resulting  trust  for  the  heir.  That  is 
established  by  Hopkins  v.  Hopkins,  followed  by  several  other  cases. 
Let  us  consider  then,  what  would  have  been  the  argument  with  re- 
gard to  this  case,  if  this  point  had  been  stated  and  pressed  upon  the 
Court  to  obtain  such  a  declaration  on  behalf  of  Lady  Downing  at 
the  hearing.  First,  as  to  the  legal  right :  it  is  perfectly  established, 
that,  though  the  object  of  the  devise  be  to  some  future  establishment 
of  a  use  good  in  itself,  the  intermediate  rents  and  profits 

*  are  not  capable  of  being  taken  by  the  heir  at  law,  stand-  [*  726] 
ing  in  the  place  of  his  ancestor :  but  at  law  they  are  ap- 
plicable to  the  use,  if  the  use  is  a  legal  one.  That  is  distinctly 
proved  by  Porter's  Case  and  the  case  of  Sutton's  Hospital,  1  Bro.  16. 
10  Co.  I.  Therefore  it  is  material  to  state,  upon  what  ground  they 
stand,  and  how  tax  they  afiect  it  as  at  law. 

Porter's  Case  was  upon  a  devise  before  the  Statute  of  Wills  (1), 
and  cohsequently  before  the  Statute  43  Elizabeth  (2).  It  does  not 
appear,  that  this  Court  at  that  period  had  cognizance  upon  Informa- 
tions for  the  establishment  of  charities.  Prior  to  the  time  of  Lord 
EUesmere,  as  far  as  the  tradition  in  times  immediately  following 
goes,  there  were  no  such  Informations  as  this,  upon  which  I  am  now 
sitting :  but  they  made  out  the  case  as  well  as  they  could  by  law. 
It  was  a  devise  of  houses,  devisable  by  custom,  being  in  London,  to 
the  testator's  wife  for  life ;  upon  condition  to  establish  a  chari- 
ty ;  which  required  a  license  to  alien  in  mortmain  to  the  efiect  of 
substantiating  the  charity.  Instead  of  performing  the  will  she  made 
a  long  lease  ;  and  the  mode  taken  to  effectuate  the  charity  was  this : 
they  found  the  heir  at  law ;  and  he  having  entered  conveyed  to  the 
Queen ;  by  which  means  she  had  it  in  her  power  to  establish  the 
charity.  The  clause  was  tried  upon  an  ejectment  brought  by  the 
heir  upon  the  ground,  that  the  wife  by  the  lease  had  broken  the  con- 
dition. The  defence  was,  that  the  condition  was  void  ;  and  there- 
fore the  estate  of  the  wife  absolute.  The  determination  was,  that 
the  use  was  good ;  therefore  the  condition  was  good ;  and  that  the 
condition  was  broken,  and  therefore  the  heir  had  a  right  of  entry  ; 
and  the  authorities  referred  to  by  Lord  Coke,  who  argued  it,  are  au- 
thorities from  antecedent  cases,  in  which  this  doctrine  was  establish- 
ed :  that  if  a  feoffment  is  made  to  a  general,  legal  use,  not  a  super- 
stitious, not  a  bad  use,  but  a  legal,  moral,  and  proper  use,  though 
indefinite,  though  no  person  is  in  esse,  who  could  be  the  cestuy  que 
use,  yet  the  feoffment  is  good :  and  if  i^  was  bad,  the  heir 

*  of  the  feoffer  would  have  been  entitled  to  enter ;  the  legal  [*  727] 
estate  remaining  in  him.     Several  instances  were  quoted 

of  a  general,  indefinite,  purpose  ;  one  from  Bendloe  ;  a  feoffment  to 
the  use  of  the  poor  indefinitely.  No  use  could  be  more  general, 
or  could  less  produce  a  certain  person,  to  whose  use  it  could  be 

(1)  32  Hen.  VIII,  c.  1 ;  34  Hen.  VIII.  c.  5.  The  will  of  Nicholas  Gibson,  the 
testator,  in  Portals  Case,  was  doted  the  34th  of  September,  32  Hen.  VIII. 

(2)  c.  4. 
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said  to  enure :  but  the  Common  Law  held,  that  the  use  being 
good,  the  estate  well  passed :  and  there  was  no  right  in  the  heir  of 
the  feoffer.  Therefore  in  the  particular  case,  though  no  license  to 
alien  in  mortmain  was  obtained,  though  the  purpose  could  not  be 
accomplished  without  that,  the  argument  failed  :  the  condition  was 
a  good  condition  ;  and  the  r^ht  of  the  wife  whose  representative 
claimed,  was  held  to  be  no  right. 

The  same  point  in  effect  was  determined  in  the  case  of  SuttenU 
Hospital ;  for  Sutton  had  made  the  conveyance  by  bargam  and  sale 
without  having  obtained  a  previous  license  and  a  previous  incorpo- 
ration. The  bargain  and  sale  were  antecedent  Therefore  the  ar- 
gument was,  that  the  heir  at  law  of  the  bargunor  was  entitled  to 
enter.  He  brought  an  ejectment ;  and  if  the  argument  was  well 
founded,  that,  because  there  was  no  estate,  to  which  the  bargain 
and  sale  could  relate,  it  operated  nothing,  and  was  for  an  indefinite 
and  general  purpose,  his  entry  was  good.  AH  the  same  species  of 
objection  have  been  urged  here,  as  were  the  foundation  of  the  argu- 
ment in  that  case.  It  was  held,  that  it  was  not  void ;  but  was  a 
good  conveyance  of  the  land.  Though  the  corporation  was  not  in 
existence,  the  purpose  being  good,  the  heir  of  the  bargainor  had  do 
interest  in  the  land. 

Then  how  does  this  case  stand,  if  those  were  good  uses,  and  bar- 
gains and  sales  or  feoffments  to  such  uses  would  have  takeo  the 
estate  completely  out  of  him,  and  so  have  barred  the  heir  ?    An  ap- 
pointment by  will,  if  the  purpose  described  by  the  will  is  good,  is  a 
good  use  at  Common  Law.     If  the  trust  is  to  be  executed  in  this 
Court,  this  Court  by  the  power,  it  has,  and  the  jurisdiction  over 
trusts,  ought  to  prevent  the  heir  at  law  from  claiming  any  right 
Upon  looking  at  the  decree  the  trust  by  the  decree  here  is  as  em- 
phatical  a  trust  of  the  rents  and  profits  as  of  the  land,  for  the  pur- 
pose, as  soon  as  may  be,  of  purchasing  the  ground  and  building  upon 
it ;  and  part  of  the  trust,  which  the  Court  has  declared  good,  is  to 
obtain  a  charter  and  license.     The  case  would  have  been  eiacdy 
the  same,  supposing,  the  devise  had  been  to  an  existing  College,  but 
which  had  exhausted  its  license  to  hold  in  mortmain ;  for  until  that 
license  had  been  extended  on  the  part  of  the  Crown,  the  Col- 
[*  728]     lege  having  no  power  to  hold  *  in  mortmain  could  not  have 
taken  any  legal  interiest  in  the  land.     It  can  hardly  be  imag- 
ined, that  the  rents  and  profits  accruing  between  the  death  of  the  tes- 
tator and  the  time,  the  right  to  hold  in  mortmain  was  de  facto  gnniei 
by  the  Crown,  would  go  to  the  heir.     I  do  not  wonder,  that  no  direc- 
tion for  an  account  or  the  appointment  of  a  receiver  was  given  at  the 
time.  Perhaps  it  occurred,  that  the  parties  might  proceed  more  quickly 
without  the  appointment  of  a  receiver.     Taking  with  the  knowledge 
of  the  trusts  they  would  have  been  bound  to  apply  the  rents  and 
profits  (I).     There  was  no  imminent  reason,  that  pressed  for  that 
direction  at  the  time  of  the  decree  :  but  under  the  circumstances,  if 
within  a  small  period  afterwards  it  had  been  suggested  to  the  Court 

(1)  1  Eden,  16. 
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as  necessary  and  proper,  I  have  no  conception,  that  an  application 
to  the  Court  to  appoint  a  receiver,  to  have  the  rents  and  profits 
made  applicable,  and  to  furnish  those,  who  were  to  execute  the  trust, 
with  the  means  of  executing  it,  would  have  been  refused.  Consid- 
ering the  great  authority,  by  whom  that  decree  was  made,  it  would 
be  a  singular  indecency  to  suppose,  that  a  defect  was  left  in  the  de- 
cree on  purpose  to  defeat  what  the  Court  thought  themselves  bound 
to  establish  in  pronouncing  the  decree.  Lord  Camden  in  the  judg- 
ment (1)  he  gave,  stated,  that  ex  debito  justitUB  he  was  obliged  to 
act ;  that  the  Court  could  not  be  passive.  No  reluctance  was  shown 
in  making  the  decree :  but  it  was  as  decisive  and  frank  an  opinion 
as  could  be  given. 

As  to  what  was  thrown  out,  that  there  are  Colleges  enough  in 
Cambridge  (2)  the  Court  says  the  contrary.  The  Court  has  said, 
there  is  nothing  in  this  devise  that  should  prevent  the  execution  of 
the  particular  purpose,  if  it  was  consistent  with  the  pleasure  of  the 
King,  that  it  should  take  effect ;  or  if  not,  to  defeat  the  general 
charitable  purpose,  that  according  to  the  judgment  pro- 
nounced, *  consistent  virith  all  the  strong  authorities  that  [*7291 
were  referred  to,  authorities  down  to  the  time  of  Lord 
Northington,  who  affirmed  a  decree  of  Sir  Thomas  Clarke,  the  Court 
is  called  upon  to  execute.  I  should  take  a  very  dangerous  and  a 
very  improper  latitude  of  opinion,  if  I  let  the  ideas,  that  met  with 
some  degree  of  encouragement,  not  established  by  any  precise  de- 
cree of  the  Court,  but  rather  applauded  than  established  by  any 
decision,  that  I  am  acquainted  with,  prevail  against  that  opinion. 
The  decree  declares,  that  the  trusts  of  the  will  ought  to  be  performed 
and  carried  into  execution  :  then  the  specific  trust  for  the  creation 
of  the  college  is  suspended,  until  the  Crown  thinks  fit  to  grant  the 
charter :  but  the  language  of  the  decree,  and,  if  it  wanted  a  com- 
ment, the  judgment  of  every  one  of  the  Judges,  shows,  it  is  a  good 
devise  to  charity.  According  to  the  will,  the  arguments  of  all  the 
Judges,  and  the  number  of  cases  referred  to,  the  right  of  the  heir 
is  totally  gone.  The  decree  has  not  said,  that,  the  particular  trust 
failing,  the  will  is  void.  The  King  may  appoint  it  to  another 
purpose  (3). 

It  will  be  necessary  to  give  many  particular  directions  as  to  the 
appointment  of  a  receiver,  also  as  to  directing  the  account;  for 

(1)  The  Lord  Chancellor  during  the  argument  read  his  note  of  the  very  able 
judgRient  pronounced  by  Lord  Camden  in  this  cause. 

(S)  It  was  said  in  the  argument,  that  a  new  College  is  not  within  the  proviso  in 
the  Act;  and  that  Lord  Northington  had  said,  the  legislature  intended  to  throw 
nothing  in  the  way  of  devises  to  the  Universities,  or  to  Colleges  already  establish- 
ed there ;  meaning,  that  there  should  be  no  new  establishment;  but  that  the  Col- 
leges already  there  should  be  better  endowed.  The  Lord  Chancellor  expressed 
his  doubts  of  that  distinction. 

(3)  As  to  the  doctrine  of  cyoref  with  respect  to  charities,  see  canity  The  Momty 
Otniral  v.  Andrew,  633,  and  the  cases  there  referred  to ;  and  Moggridge.  v.  Thaek- 
well,  3  Bro.  C.  C.  517;  arUe,  vol.  i.  464 ;  post,  vol.  vii.  36,  and  the  notes,  ante,  vol. 
i.  469,  554. 

VOL.  iir.  45 


739  AITOBNET  GENXBAL  V.  BOWTBB.  [1796. 

though  in  positive  right  I  am  bound  to  say,  these  rents  and  profits 
do  not  belong  to  the  persons,  who  have  been  in  possession  of  them, 
and  I  am  bound  to  call  for  the  rents  and  profits,  to  take  care  of  them, 
and  in  the  case  of  a  charity  I  cannot  act  upon  the  ground,  that  any 
person  has  been  guilty  of  laches,  nor  give  the  advantage  to  the  De- 
fendants, that  in  other  cases  I  should  be  urged  to  do,  as  the  benefit 
from  the  length  of  time,  &c.  and  though  it  has  happened  in  many 
cases,  that  the  Court  has  been  obliged  to  follow  the  assets  at  great  in- 
convenience and  great  hardship  to  the  parties,  as  upon  that  singular 
will  of  Mr.  Travers,  when  I  was  obliged  to  make  a  very  harsh  decree 
upon  those,  who  held  the  assets  for  a  long  time,  yet  I  wish,  I  could 
satisfy  myself,  that  there  was  any  shorter  and  more  limited  period, 
from  which  to  date  the  account.    I  have  found  extreme  difficulty  in 

making  it  any  thing  less  than  the  strict  right  calls  upon  me 
[  nSO  ]     to  do  (1).    Therefore  I  wish  to  *  suspend  that  part  of  the 

decree ;  and  without  pronouncing  the  particular  directions 
I  will  consider,  what  order  I  can  frame  for  the  appointment  of  a 
receiver,  in  which  the  directions  must  be  special,  and  also  for  the 
account  of  the  rents  and  profits. 

Declare,  that  the  trustees  shall  be  at  liberty  to  lay  a  plan  before 
the  Master  for  founding  and  establishing  a  College  according  to  the 
directions  of  the  will.  Let  the  master  consider  of  such  plan ;  and 
report  upon  it.  Let  all  parties  have  subsequent  costs.  Declare  upon 
the  mortgages,  that  they  passed  by  the  will  (2). 

SThe  present  note  properly  relates  also  to  the  same  case  as  reported,  5  Ves.  300, 
18  V.  25G ;  also,  to  JlUorruy  General  v.  Vf'eor,  8  V.  256 ;  Jtiomtu  General  v. 
Whxttxns^tortt  Ibid ;  Attometf  General  v.  JlrMiihop  of  Canierhwy,  Ibid ;  Momq 
General  v.  CVaven,  Ibid.] 

1.  All  these  suits  arose  out  of  the  devise  by  Sir  George  Downing,  for  the 
foundation  of  a  college  (to  be  called  by  his  name)  in  the  University  of  CaD)- 
bridge:  the  earlier  proceedings,  by  which  the  trusts  of  the  said  will  werf 
established,  and  ordered  to  be  carried  into  execution,  are  reported  in  Wilmoi's 
Notes,  1,  in  Ambl.  550,  571,  and  in  1  Dick.  414. 

2.  Although  a  devise  may  have  created  a  trust  for  the  accumulation  of  rents 
and  profits,  yet  if  such  accumulations  are  not  disposed  of,  or  in  the  events  which 
happen,  prove  to  be  not  well  disposed  of,  they  belong  to  the  heir  at  law.  StanUj 
V.  .Stanley,  16  Ves.  491. 

3.  As  to  the  period  when  the  Court  of  Chancery  first  exercised  jurisdiction  in 
the  matter  of  charities,  there  seems  to  be  a  considerable  discrepancy  between  the 
didum  in  the  principal  case  and  that  in  Eyre  v.  7^  CounltM  of  SkafUdmrti,  2 
P.  Wms.  118 ;  a  distinction,  however,  by  which  they  may  be  reconciled,  is  snj- 
gested  in  a  note  to  2  Hovenden  on  Frauds,  288. 

4.  That  a  devise  to  a  corporation,  sole  or  aggregate,  is  not  void  merely  because 
such  corporation  has  not  at  the  time  received  the  sanction  of  tlic  Crown,  sec  The 
Momey  General  v.  The  Bishop  qf  Chesier,  1  Br.  444. 

5.  As  to  the  application  of  the  doctrine  of  cv  pres  to  charitable  bequests,  see, 
ante,  note  3,  to  The  Attorney  General  v.  The  Htiberdatihers'  Company^  1  V.  295, 
and  notes  4,  5,  6,  to  Mogs^rHee  v.  Thackirell,  1  V.  4G4. 

G.  That,  as  a  general  rule,  real  and  personal  representatives  of  a  person 
deceased,  being  equally  volunteers,  must  take  what  they  find  in  the  condition  in 

(1)  The  Lord  Chancellor  during  the  argument  intimated,  that  the  account 
ought  to  be  with  interest  and  rests. 

(2)  Posty  vol.  V.  300 ;  Momey  General  v.  Vigor,  viii.  256. 
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which  they  find  it,  see  Oxendm  v.  Lord  Cnmfiony  2  Ves.  Jun.  70;  but,  for  a 
qualification  of  that  general  rule,  see  note  3  to  Kc  parU  Bromfidd,^  1  V.  453. 

7.  Lord  Hardwicke,  according  to  the  report  of  Casbome  v.  Scaife,  1  Atk.  606, 
seems  to  have  laid  it  down  as  a  general  position,  that  if  a  moitgagee  in  fee  devise 
all  his  lands,  the  mortga^d  lands  will  not  pass,  unless  the  ecjuity  of  redemption 
has  been  foreclosed  previoualv  to  the  execution  of  the  will :  this  opinion,  however, 
if  it  really  ever  was  so  broadly  expressed  bv  his  Lordship,  (of  which  Lord  Eldon 
has  expressed  great  doubt,)  is  now  restricted  oy  the  qualifications  adverted  to  in  the 
principal  case,  and  expressly  established  by  many  other  decisions,  whereby  it  is 
settled,  that  a  general  devise  will,  commonly,  pass  an  estate  held  on  mortgage,  or 
in  trust,  unless,  from  the  words  of  the  will,  or  from  a  disp(»ition  inconsistent  with 
the  limited  nature  of  the  devisor's  right  in  such  property,  it  can  be  collected  that 
he  did  not  mean  to  pass  such  estate.  Lord  BraybiwAe  v.  hukip,  8  Ves.  434, 
436  (note  5,  to  which  esse  see,  port) ;  jBr  jNoie  Morgan^  10  Ves.  108;  Ex  parte 
BreUdly  G  Ves.  578 ;  WaU  v.  Bright,  1  Jac.  &  Walk.  49& 

8.  Lord  Chancellor  Kln^  long  ago  observed,  that  there  can  be  no  doubt  but  the 
legal  estate  in  a  mortgage  in  fee  descends  to  the  heir  of  the  mort^^^e,  though  it 
is  as  certain  the  money  belonffs  to  the  executor;  so  that  the  hen*  is  only  his 
trustee.  Holeworth  v.  Lane,  Moselv,  198.  But  where  the  limitations  of  both 
real  and  personal  estate  unite  in  the  same  individual,  it  is  competent  to  him 
to  elect  whether,  between  his  own  representatives,  a  mortgage,  of  which  the 
equity  of  redemption  is  gone,  shall  devolve  as  real  or  as  personal  estate.  Whether, 
in  this  and  in  analogous  cases,  an  express  declaration  of  intent  is  necessary,  or 
whether  it  may  be  imerred  from  circumstances,  see,  anUj  the  notes  to  Baahleigh  v. 
Master,  1  V.  201. 

9.  That  a  mere  partition  is  no  revocation  of  a  previous  devise ;  see  note  3,  to 
Brydges  v.  7^  DwhuB  of  Ckandoi,  2  V.  417,  and  that  a  desseisee  may  well  de- 
vise land  of  which  he  is,  at  the  time  of  making  his  will,  disseised ;  provided  he 
subsequently  purges  the  disseisin  by  re-entry,  see  note  2,  to  the  last  cited  esse. 

10.  Lord  Thurlow  seems  to  have  been  of  opinion,  that  an  instrument  which 
has  been  impeached  in  Equity,  and  ordered  to  be  delivered  up  as  having  been 
improperly  obtained,  ought  never  to  operate  a  revocation  of  a  wilL  But,  where 
the  p«irty  executing  such  conveyance  thought  that  his  will  was  thereby  revoked ; 
and  where  a  recoovevance  would  be  necessary  to  remedy  the  firaud ;  Lord  Alvan- 
luy  [AroenJ  held,  that  the  impeached  instrument,  thouprh  set  aside  and  made 
ineffectual  ror  other  purposes,  would  still  be  a  revocation ;  Hmoes  v.  ffyatty  2 
Cox,  268;  &  Con  appeal,3  Br.  157;  Harmoodv.  Qf foyufer,  6  Ves.  215;  Ex 
parte  The  Earl  of  HchesteTf  7  Ves.  374 :  and  in  the  principal  case.  Lord  Eldon 
seems  to  have  inclined  in  favor  of  Lord  Alvanley's  doctrine. 

11.  That  a  previous  surrender  is  no  longer  necessary,  to  mve  effect  to  a  testa- 
mentary disposition  of  copyholds,  see  the  statute  55  Gea  III.  cap.  192. 

12.  According  to  the  riiles  of  Courts  of  Equity,  a  man  may  devise  real  estate 
for  Uie  acquisition  of  which  he  has  entered  mto  a  binding  contract ;  and  such 
devise  will  not  be  revoked  by  a  subsequent,  unqualified,  conveyance  to  the  testa- 
tor of  the  legal  fee ;  note  3,  to  Perry  v.  PkUipSf  1  V.  251. 

13.  There  have  been  mat  disputes  as  to  what  may  properly  be  called  lands 
"  in  settlement, "  and  lands  *^  out  of  settlement ; "  and  it  has  been  more  than  once, 
detennined,  that  lands,  only  mentioned  in  a  settlement,  arc  not  to  be  called 
settled  lands,  unless  the  uses  are  declared  in  the  settlement  Bland  v.  Bland,  2 
Cox,  35a 

14.  That,  as  a  general  rule,  a  testator's  meaning  must  be  sought  only  in  the 
words  used  by  him,  and  interpreted  according  to  Uieir  ordinary  legal  enect  and 
operation,  without  venturing  upon  any  conjectural  exposition,  see  note  4,  to  Blake 
V.  Bunhvry,  1  V.  124. 

15.  Subsequent  decisions  have  confimied  the  rule  laid  down  in  the  principal 
case,  that  the  defendants  in  a  charity  suit  cannot  have  the  same  benefit  from 
length  of  time,  or  laches  in  calling  them  to  account,  which  defendants  in  other 
cases  might  successfully  contend  for ;  there  is  no  fixed  limit  within  which  an 
account  against  a  trustee  of  a  charity  must  be  confined.  The  Statute  of  Limita- 
tions is  not  the  invariable  rule ;  and  the  result  of  the  authorities  is,  tiiat  in  each 
cose  the  Court  is  bound  to  be  guided  by  the  particular  circumstances.  JHlomey 
General  v.  llie  Mamr  qjT  Exeter,  Jacob's  Rep.  448;  Attorney  General  v.  The 
Brewers^  Company,  f  Meriv.  498. 
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[1798,  March  19.] 

Trust  by  will  for  all  the  children  of  A.,  when  and  as  they  shall  seyerelly  attain 
sixteen ;  with  a  direction  for  maintenance :  those  bom  afler  the  eldest  attained 
sixteen  were  excluded:  maintenance  was  directed  without  regard  to  the ftthei's 
ability,  (a) 

Jermyn  Pratt  by  his  will,  dated  the  7th  of  September,  1791, 
after  specifically  devising  certain  freehold  and  copyhold  estates,  gave 
all  other  his  freehold,  copyhold,  and  leasehold  estates,  to  his  execu- 
tors  and  their  heirs,  upon  trust,  as  soon  as  conveniently  could  be 
after  his  decease,  to  sell  the  same ;  and  the  money  to  arise  therefrom, 
as  well  as  all  other  the  money  to  arise  from  saie  or  otherwise  of 
all  his  personal  estate  and  effects,  and  the  rents,  issues,  and  prof- 
its  of  the  real  estates,  directed  to  be  sold,  until  sale  thereof,  he 
gave  in  manner  following :  first  for  paying  all  his  debts  and  the 
charges  of  the  execution  of  his  will':  then  he  charged  all  his  per- 
sonal estate  with  an  annuity ;  and  gave  several  l^acies ;  and  he 
gave  all  the  residue  of  the  moneys  to  arise  from  sale  or  other- 
wise of  his  said  real  and  personal  estate  to  his  said  trustees  and  ex- 
ecutors, to  hold  to  them,  their  executors  and  administrators,  upop 
trust  as  soon  as  convenient  after  his  decease,  to  place  the  s^d  resi- 
due out  upon  good  security,  and  to  receive  the  interest  and  dividends, 
and  pay,  apply,  and  dispose  of,  the  same  or  a  sufficient  part  thereof 
for  and  towards  the  maintenance,  education,  support,  and  bringing 
up  of  all  and  every  the  children  of  Dixon  Hoste  by  his  present  wife, 
until  they  shall  severally  and  respectively  attain  their  several  and 
respective  ages  of  sixteen  years ;  and  when  and  as  the  said  children 
shall  severally  and  respectively  attain  their  said  ages  of  sixteen  ycare, 

in  trust  to  pay,  assign,  transfer,  and  convey,  all  the  sud 
[  *731  ]    residue  of  his  said  estate  and  effects  with  the  *  interest, 

dividends,  and  produce,  thereof,  as  should  not  have  been 
applied  for  and  towards  the  maintenance  and  education  of  the  said 
children,  as  aforesaid,  equally  to  and  among  all  the  said  children  o( 
the  said  Dixon  Hoste  and  Margaret  his  present  wife,  when  and  as 
they  shall  severally  and  respectively  attain  their  said  ages  of  sixteen 
years ;  and  in  case  only  one  of  the  said  children  shall  live  to  attain 
his  or  her  age  of  sixteen  years,  then  in  trust  to  pay,  assign,  transfer, 
and  convey  all  the  said  residue,  and  the  interest,  dividends,  and 
produce  thereof,  or  such  part  thereof  as  shall  remain  unapplied,  as 
aforesaid,  unto  such  only  child :  but  in  case  any  or  either  of  the  said 
children  shall  happen  to  die  under  age,  leaving  issue  of  his,  her,  or 

(a)  A  legacy  given  to  a  class  of  individuals  will  go  to  all  who  answer  the  des- 
cription at  the  tune  the  gift  shall  take  effect  See  ante,  note  (6)  to  HUl  v.  Chap- 
man, 1  V.  405.  See  also,  Dawes  v.  Hoioard,  4  Mass.  97 ;  Fitzgerald  v.  Jona,  1 
Munf.  150;  JVhippU  v.  Doxo,  2  Mass.  419;  Exdng  v.  Exving,  2  Dessaus.  451. 
This  is  one  of  the  excepted  cases,  where  maintenance  is  decreed,  as  it  would  be  a 
hardship  upon  the  father  not  to  allow  it  2  Roper,  Legacies,  by  White,  216,  ch. 
20,  §  7 ;  post,  note  (a)  to  Brottn  v.  Casamc^or,  4  V.  498. 
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their  body  or  bodies  lawfully  begotten,  then  in  trust  to  pay,  &c.  the 
part  or  share  of  such  deceased  child  or  children  unto  such,  his,  her, 
or  their  issue,  share  and  share  alike,  (if  more  than  one),  when  and 
as  often  as  they  shall  severally  and  respectively  attain  their  several 
and  respective  ages  of  sixteen  years ;  and  to  pay  the  interest,  divi- 
dends, and  produce,  thereof  in  the  mean  time  to  the  said  Dixon 
Hoste  and  Margaret,  his  present  wife,  for  their  respective  mainten- 
ance and  education :  but  in  case  all  and  every  of  the  said  children 
shall  happen  to  die  under  age,  and  without  leaving  issue,  then  in  trust 
to  pay,  &c.  the  said  residue  and  the  interest,  dividends,  and  produce 
thereof,  or  such  part  thereof,  as  shall  remain  unapplied  as  aforesaid, 
unto  the  said  Margaret  Hoste,  her  executors  and  administrators. 

The  testator  died  upon  the  11th  of  October  following. 

The  bill  was  filed  on  behalf  of  William,  Charles,  and  James  Hoste, 
three  of  the  infant  children  of  Dixon  and  Margaret  Hoste  ;  and  by 
the  decree  made  on  the  17th  July,  1795,  the  will  was  established  ; 
and  the  necessary  accounts  were  directed ;  and  the  Master  was  direct- 
ed to  inquire,  what  children  of  Dixon  and  Margaret  Hoste  were  living 
at  the  death  of  the  testator :  if  any  were  born  since :  whether  any, 
and  which,  had  attained  the  age  of  sixteen :  if  any  are  dead ;  and  at 
what  age  they  died  ;  and  whether  they  left  any  and  what  issue ;  and 
whether  Dixon  Hoste,  the  father  of  the  Plaintiffs,  is  of  ability  to  main- 
tain them  and  the  Defendant  Sarah  Hoste  (they  being  then  under 
the  age  of  sixteen)  ;  and  if  not,  what  was  proper  to  be  allowed  for 
maintenance  and  education. 

*  The  report  stated,  that  there  were  nine  children  ;  viz.  [*  732] 
Marianne,  born  in  1776,  who  died  in  the  Ufe  of  the  testa- 
tor; Margaret  Catherine,  born  in  1778:  Theodore,  bom  in  1779: 
William,  in  1780 :  George,  in  1786 :  James,  in  1791 :  all  born  before 
the  death  of  the  testator:  those  born  after  his  death  were  Jane 
Sai>ah,  born  in  1792 :  Thomas,  in  1794  :  and  Charles,  in  1796. 

The  report  stated,  that  all  these  children  except  Marianne  are  still 
living ;  and  it  was  admitted,  that  Dixon  Hoste,  the  fieither,  had  a  clear 
income  of  987/.  6«.  6d.  a-year. 

The  cause  coming  on  for  farther  directions,  two  questions  arose : 
first,  whether  all,  or  which,  of  these  children,  were  entitled :  secondly, 
whether  an  allowance  should  be  made  for  maintenance. 

Attorney  General  [Sir  John  Scott]  y  Mr.  Graham,  Mr.  Cox,  and 
Mr.  Steele,  for  the  children  living,  when  the  eldest  attained  the  age 
of  sixteen,  contended,  that  they  only  were  entitled  ;  the  children 
born  after  that  period  being  excluded  upon  Devisme  v.  Mello,  1  Bro. 
C.  C.  637.  Andrews  v.  Partington,  PuUford  v.  Hunter,  3  Bro.  C. 
C.  401,  416;  Prescott  v.  Long,  ante,  Vol.  H.  690,  and  a  late  case 
before  the  Master  of  the  Rolls,  Kyna$t(m  v.  Clarice ;  all  following  the 
principle  of  Ellison  v.  Airey,  1  Ves.  Ill  ;  that  if  the  testator  has 
appointed  any  time  subsequent  to  his  death  fixing  the  share,  each 
is  to  take,  that  necessarily  excludes  those  bom  after  that  time  (1). 

(1)  The  other  cases,  ia  which  this  rule  prevailed,  are  collected  bv  Mr.  Saundera,' 
in  his  note  apon  Healhe  v.  Heathe,  2  Atk.  172.    Ld.  Tburlow  in  die  cases  before 
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Mr.  Stanley^  for  the  children  born  since  the  eldest  attained  the  age 
of  sixteen  years,  admitted,  that  upon  the  authorities  decided,  he  coidd 
not  support  their  interest. 

Lord  Chancellor  [Loughborough].  This  case  must  be  added 
to  the  others.  It  is  an  extremely  convenient  construction  (1)  :  but 
all  convenient  constructions  are  convenient  only  to  the  parties  who 

profit  by  it ;  not  to  the  children,  who  are  excluded. 
[*  733]         *  As  to  the  point  of  maintenance,  I  think,  the  parent  is 
entitled  to  an  allowance  for  maintenance  here  without  an  in- 
quiry as  to  his  ability ;  for  there  is  an  express  direction  for  maintenance. 

For  the  Children,  That  was  the  case  in  Andrews  v.  Partingiony 
3  Bro.  C.  C.  60 :  but  Lord  Thurlow  refused  it ;  holding,  that  the 
will  had  not  directed  the  maintenance  of  the  children,  provided  the 
father  was  of  ability  to  maintain  them  ;  for  the  allowance  of  main- 
tenance would  in  effect  be  a  legacy  to  the  father.  The  gift  will  not 
discharge  the  father  from  his  natural  duty.  The  interest  must  there- 
fore accumulate  notwithstanding  that  direction. 

Lord  Chancellor.  Andrews  v.  Partington  goes  a  great  way. 
This  provision  is  manifestly  intended  for  the  benefit  of  the  family. 
The  ability  of  the  fether  must  depend  upon  the  number  of  the  chil- 
dren. It  cannot  be  laid  down  as  an  absolute  rule,  that  it  has  the 
effect  of  a  legacy  to  the  father.  This  family  is  increasing ;  and  bj 
refusing  maintenance  I  am  accumulating  for  the  children,  who  take 
the  whole  of  this  property,  and  diminishing  the  funds,  the  fistther  hat 
for  maintaining  the  children,  I  am  obliged  to  leave  unprovided  for. 
I  made  an  order  for  maintenance  in  the  case  of  Mr.  Mondy's  daugh- 
ter (2)  whose  father  was  beyond  all  doubt  of  ability.  I  can  only 
support  the  deci^on  upon  the  first  point,  as  to  the  vesting,  upon  the 
cases  decided  on  the  principle  of  convenience ;  and  I  should  use  the 
children  who  are  excluded,  very  ill,  if  I  permitted  the  others  to  take 
out  of  the  father's  funds,  what  might  go  to  make  up  the  loss  arising 
from  that  decision. 

Refer  it  to  the  Master  to  consider,  what  will  be  a  proper  aDowance 
for  the  maintenance  of  these  children  ;  regard  being  had  to  the  num- 
ber of  children  of  Dixon  Hoste  (3) 

The  Solicitor  General  [Sir  John  Mitford],  (bs  amicus  Curue)  ob- 
served, that  Lord  Thurlow  certainly  changed  his  opinion  in  a  case 
subsequent  to  Andrewi  v.  Partington,     The  father  being  present  in 

him,  and  the  Lord  Chancellor  in  PresooH  v.  Lang,  anity  vol.  iL  G90,  though  they 
Bubmitted  to  the  rule,  disapproved  of  it ;  and  expressed  their  opinions,  that  ti»e 
same  construction  ought  to  have  been  made  as  upon  a  marriage  settlement.  In 
Hill  V.  Chapman,  ante,  vol.  i.  405,  Lord  Thurlow  savs,  EU%8<m  v.  Mrey  went  upon 
a  refinement ;  but  cannot  now  be  shaken.    See  p.  406^  and  the  note. 

(1)  ^nU,  vol.  ii.  691. 

(2)  Mundy  v.  Earl  Howe,  4  Bro.  C.  C.  223;  Sisson  v.  Shmo,po8t,  vol.  ix.  285, 
and  the  note,  288;  Maberhf  v.  Thtrion,  xiv.  499;  Jervoise  v.  SUk,  Coop.  52.  See 
as  to  maintenance  for  the  time  past,  Reeves  v.  Brymer,  vi.  425  and  the  note. 

(;))  June  22d,  1799.  —  The  Master  having  reported,  that  the  interest  of  the 
fund  in  Court,  above  4000/.  ou^ht  to  be  allowed  to  tlic  fatlicr  for  iJic  expense  he 
wan  al  in  ruuiiilcuance  aud  execuliun,  a  decree  was  pronounced  accordingly >  os 
farther  diivctions. 

VOL.  111.  45* 
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Court  declared,  he  would  not,  unless  compelled,  allow  maintenance 
to  a  child  who  had  50002.  a-year,  to  the  prejudice  of  his  other  chil- 
dren.    Lord  Thurlow,  being  struck  with  that,  made  the  order. 

1.  That,  where  a  bequest  is  made  to  all  the  children  of  a  family,  but  the  vest- 
ing in  possession  is  postponed,  those  children  who  are  born  before  the  period  of 
distribution,  will  not  be  excluded ;  see,  ante,  note  3,  to  HiU  v.  Chapman,  1  V. 
405. 

2.  In  order  to  justify  an  allowance  for  the  maintenance  of  infants,  it  is  not  ab- 
solutely required,  that  their  parents'  inability  to  maintain  them  should  be  first 
shown.    CcBotnduh  v.  Mater,  5  Ves.  197. 


MIDDLETON  v.  CLITHEROW.  [*7341 

[1796,  March  21.] 

BEquEST  *'to  the  Society  for  increasing  Clergymen's  livings  in  England  and 
Wales  for  the  perpetual  purpose  of  increasing  their  livings :"  the  Governors  of 
Queen  Anne's  Bounty  alone  answer  the  description;  and  as  all  their  funds  are 
laid  out  in  land,  the  bequest  is  void  by  the  Statute  of  Mortmain. 

John  Taylor  by  his  will,  after  giving  several  annuities  and  some 

charitable  legacies,  and  appointing Middleton  residuary  legatee, 

as  to  the  annuitants  mentioned  in  his  will,  gave  and  bequeathed  all 
the  annuities  upon  their  respective  deaths  "  to  the  Society  for  in- 
creasing clergymen's  livings  in  England  and  Wales  for  the  perpetual 
purpose  of  increasing  their  livings." 

The  bill  was  filed  by  the  residuary  legatee,  who  was  also  one  of 
the  executors,  and  by  an  annuitant  and  a  legatee.  By  the  decree 
an  inquiry  was  directed,  whether  there  were  any  and  what  societies 
for  increasing  Clergymen's  livings  in  England  and  Wales. 

The  Master  by  his  report  stated,  that  the  principal  fund  for  in- 
creasing small  livings  is  that  usually  called  Queen  Anne's  Bounty ; 
which  is  for  the  augmentation  of  the  miuntenance  of  poor  clergy ; 
the  Governors  whereof  are^  Defendants ;  and  that  tliere  are  two 
other  charities  for  the  augmentation  of  small  livings,  supported  by 
estates  in  the  counties  of  Somerset  and  Devon :  the  one  under  the 
will  of  Mrs.  Pyncombe,  to  enable  poor  clei^  in  general  to  apply 
for  assistance  from  Queen  Anne's  Bounty ;  the  trustees  whereof  are 
Defendants ;  and  the  other  is  secured  by  estates  devised  by  Susannah 
Strangeways  Home  for  the  benefit  of  poor  Vicars  in  the  counties  of 
Cornwall,  Devon,  Somerset,  and  Dorset,  applying  for  assistance  from 
the  said  funds :  the  trustees  whereof  are  also  Defendants  ;  and  he 
did  not  find,  that  there  were  any  other  charities  for  increasing 
Clergymen's  livings. 

Mr.  Mansfield,  for  the  PlaintiflT,  the  residuary  legatee,  said,  this 
bequest  was  void :  there  being  no  society,  .that  answers  the  descrip- 
tion, but  the  Governors  of  Queen  Anne's  Bounty ;  and  it  had  been 
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repeatedly  determined,  that  bequests  to  them  are  void  under  the 
statute  of  Mortmain  ;  because  dl  their  funds  are  laid  out  in  the  pur- 
chase of  estates. 

Lord  Chancellor  [Loughborough].  The  two  other  chanties 
cannot  possibly  meet  the  description  in  the  will. 

Declare  the  charity  void ;  and  the  residuary  legatee  is  to  be  at 
liberty  to  apply,  as  the  annuities  fall  in. 

As  to  the  rules  of  *^  the  Corporation  of  Queen  Anne's  Bounty  "  and  the  coo- 
finnation  thereof  by  the  Crown,  to  which  alone  is  reserved  the  power  of  altering 
such  rules,  and  making  new  ones ;  see  Widmore  v.  ffoodrojk,  Ambl.  734. 


[♦735]  HODGES  v.  PEACOCK. 

[Rolls.— 1798,  Mai  1.] 

Leoact  by  will:  the  same  sum  given  by  codicil  to  the  same  person  upoo  t con- 
tingency was  held  additional,  (a) 

Legacy  to  A.  if  he  be  living,  and  in  case  of  his  death  before  the  decease  of  E  to 
C.  IS  contingent ;  namely,  if  A.  survives  B.,  [p.  735.] 

WicKENs  Hodges  by  his  will,  dated  the  Slst  February,  1794, 
after  several  legacies  gave  and  bequeathed  to  William  Hodges,  his 
son  by  his  first  wife,  the  sum  of  150Z.  sterling;  and  also  gave  and 
bequeathed  to  him  the  ground-rents  of  two  leasehold  houses  in 
Great  Cumberland  Place  ;  to  hold  to  him  his  executors,  administra- 
tors and  assigns. 

By  a  written  paper,  dated  the  1st  of  May,  1795,  signed  by  the 
testator,  and  entitled  '<  Instructions  and  directions  to  my  friends  and 
executors,"  the  testator  after  stating,  of  what  his  property  consisted, 
proceeds  thus : 

"  By  the  arrangement  now  made  in  my  will  and  codidl  I  hope 
the  legacies  given  to  my  three  children  Mary  Catherine  and  Wickens 
Hodges  will  be  as  nearly  equal  as  possible  especially  when  Wickens 
is  of  the  age  I  mean  he  should  be  during  his  mother's  life  that  is  I50f. 
a-year  a-piece  I  mean  it  should  be  so  and  after  their  mother's  death 
the  remaining  unappropriated  part  of  what  I  possess  to  be  equally 
divided  among  them  Tairly  share  and  share  alike  As  to  my  son 
William  Hodges  he  has  spent  first  and  last  about  4500/.  in  what  he 
began  business  with  in  what  we  have  given  him  since  in  what  niy 
sister  has  given  and  will  give  him  in  what  I  have  given  and  will 
give  him  and  his  children  and  what  my  sister  has  engaged  to  pay 
for  him  at  her  death  and  the  continual  expenses  of  Mr.  Pratt  has 
been  at  in  supporting  his  family  and  what  he  farther  will  receive  at 

(tt)  Where  two  legacies  are  given  simpltcUer  to  the  Bome  legatee  by  dijfertnt 
inknitnents^  the  latter  is  cumulative,  whether  its  amount  be  equal,  or  unequal  to 
the  former.    Bee  an/e,  note  (a)  to  Moggridgf  v.  Tkacktcetl,  1  V.  464. 
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Mr.  Pratt's  death  all  these  things  will  probably  turn  out  first  and 
last  to  make  his  fortune  perhaps  equal  at  least  to  any  of  my  other 
children  I  mean  not  to  show  any  partiality  I  only  mean  to  make 
some  distinction  between  the  dutiful  and  undutiful  the  deserving 
and  undeserving  this  idea  is  at  least  consonant  to  my  idea  of  the 
rules  of  common  justice  and  is  the  best  apology  I  can  make  for  the 
seeming  apparent  difierence  in  the  disposal  of  my  property." 

By  a  codicil,  dated  the  27th  of  July,  1795,  the  testator  gave 
l^acies  to  his  children  by  his  second  wife,  to  whom  he  had  respec- 
tively given  legacies  by  his  will ;  and  declared,  that  he 
*  gave  all  the  said  legacies  so  given  to  his  children  by  his     [*  736] 
second  wife  in  addition  to  the  legacies  given  them  by  his 
said  will.    The  codicil  then  proceeds  thus : 

<<  I  give  unto  my  son  William  Hodges  by  my  first  wife  150/.  if  he 
be  living  and  in  case  of  his  death  before  the  decease  of  my  present 
wife  I  give  the  said  William  Hodges  150/.  to  b^  equally  divided 
among  his  five  children  or  such  of  them  as  may  be  then  living  share 
and  share  alike  I  revoke  the  demise  of  the  two  ground-rent  houses 
in  Great  Cumberland  Place  which  I  had  given  to  my  son  William  till 
after  my  wife's  death  and  when  event  takes  place  they  are  to  come 
nto  his  possession  and  he  is  to  take  and  enjoy  the  rents  for  his  own 
use  and  his  heirs." 

Then  after  charging  one  of  his  executors  the  testator  confirmed 
bis  will  in  all  respects,  except  as  it  was  revoked  or  altered. 

The  testator  died  in  1797,  leaving  his  wife  surviving  him.  The 
bill  was  filed  by  his  son  by  the  first  wife,  claiming  both  the  said  leg- 
acies of  150Z.  each  under  the  will  and  codicil. 

The  paper,  dated  the  1st  of  May,  1795,  was  proved  by  the  exec- 
utcH-s  in  the  Ecclesiastical  Court  with  the  will  and  codicil. 

Mr.  jRomtSy,  for  the  Plaintifi*.  The  rule  of  this  Court  is  perfectly 
established ;  that  where  a  legacy  is  given  by  will,  and  a  legacy  of 
the  same,  or  less,  or  of  greater,  amount  is  given  to  the  same  person 
by  a  codicil,  the  legatee  is  entitled  to  both,  unless  from  some  cir- 
cumstances of  internal  evidence  an  intention  to  substitute  the  one 
for  the  other  can  be  inferred.  For  that  purpose  slight  circumstances 
have  certainly  been  admitted  by  the  late  cases ;  but  Coote  v.  Boydj 
2  Bro.  C.  C.  521 ;  Moggridge  v.  ThackweUy  3  Bro.  C.  C.  517  ; 
ante^  Vol.  I.  464  H),  and  the  late  case  of  Barclay  v.  Wainwrighi^ 
antCy  462,  in  whicn  that  inference  was  made,  were  cases,  in  which, 
the  legacies  were  given  by  two  codicils ;  and  therefore  the  same 
presumption  in  favor  of  the  legatee  did  not  arise,  as  upon  a  will 
and  a  codicil ;  for  a  codicil  is  always  intended  as  something  in  addi- 
tion to  a  will ;  but  it  is  extremely  probable,  that  a  testator  making 
a  second  codicil  may  have  forgot,  that  he  had  made  one  before ; 
and  that  was  the  opinion  of  the  Court  in  all  those  cases. 
In  Alien  v.  Cattowy  antCy  289,  your  Honor  laid  great  *  stress  [*  737] 
upon  a  circumstance,  that  occurs  in  this  case ;  that  the 

(1)  See  the  note,  466. 
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other  legacies  are  given  expressly  in  addition :  but  that  alooe  is 
not  sufficient  upon  the  whole  of  this  will  and  codicil.  Confirm- 
ing the  will,  except  where  it  was  revoked  or  altered,  he  must 
mean  expressly  altered.  The  memorandum  shows  the  intention  for 
an  equal  distribution ;  and  accounts  for  the  apparent  inequality  in 
the  disposition  to  the  Plaintiff.  The  intention  to  show  no  partiality 
is  strong  to  show,  that  the  Plaintiff's  legacy  also  is  to  be  in  additioD. 
If  the  legacy  by  the  codicil  is  construed  contingent,  that  also  is  a 
strong  argument  for  addition ;  for  otherwise  it  would  be  taking  from 
him  every  immediate  disposition  by  the  will ;  which  after  his  declar- 
ation is  an  impossible  intention ;  and  the  Court  would  require  strong 
words  for  that. 

Mr.  Johnson  for  the  Defendants,  the  executors.  Upon  aU  these 
instruments  an  intention  to  substitute  appears ;  and  it  is  to  be  col- 
lected, that  the  son  is  to  take  no  benefit  till  after  the  death  of  the 
wife. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Upon 
what  principle  am  I  to  hold  this  a  substitution  ?  It  is  not  the  same 
legacy ;  but  quite  a  different  thing,  a  contingent  legacy ;  for  that 
must  be  the  construction :  it  cannot  mean,  if  he  be  living  at  the 
testator's  death.  I  am  not  at  liberty  to  suppose,  his  intention  was 
the  same  as  in  that  memorandum ;  for,  as  he  made  a  subsequent 
codicil,  I  cannot  take  into  consideration  his  intention  on  the  1st  of 
May.  Non  constat j  that  intention  might  not  have  been  totally  laid 
aside.  How  do  the  Defendants  get  over  this :  why  did  he  not  re- 
voke the  legacy  as  well  as  the  disposition  of  the  ground-rents,  if  he 
meant  the  same  as  to  the  legacy  ?  I  am  of  opinion,  I  cannot  make 
it  a  substitution  or  a  revocation. 

Declare  the  Plaintiff  entitled  to  the  one  legacy,  as  a  present  leg- 
acy, to  the  other,  in  case  he  shall  be  living  at  the  death  of  the  testa- 
tor's wife ;  if  not,  then  among  his  children  ;  and  he  must  have  the 
costs.  

In  what  cases  legacies  are  to  be  deemed  accumolative ;  and  when  one  gift 
must  be  anderetood  to  have  been  intended  as  a  substitution  for  another ;  8ee,<m<C| 
notes  2,  and  3,  to  Moggridgc  v.  ThadcweU,  1  V.  464. 
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SHALLCROSS  v.  FINDEN. 

[ROLL8.—1798,  Mat  3,  7.] 

Devise  aflcr  payment  of  debts:  the  debts  axe  charged,  (a) 
Distinction  between  debts  and  legacies  in  an  implied  charge  upon  an  estate  specifi- 
cally devised,  (a)  [p.  739.] 

Richard  Ward  being  seised  of  the  remainder  and  inheritance  of 
freehold  estates  in  Leicestershire,  expectant  upon  an  estate  for  life 
in  his  father,  and  subject  to  a  mortgage,  by  his  will  made  the  follow- 
ing disposition : 

<<  After  payment  of  all  my  just  debts  funeral  expenses  and  the  ex- 
penses of  the  probate  hereof  as  likewise  my  testamentary  articles  I 
give  and  bequeath  unto  my  trusty  and  worthy  servant  Mary  Heath 
the  sum  of  SOL  of  true  and  lawful  money  of  Great  Britain  to  be 
paid  unto  her  as  soon  as  convenient  after  my  decease  And  as  to 
such  expectancys  in  fee  in  reversion  or  any  other  claim  I  may  hold 
upon  that  freehold  tenement  situated  at  Husband's  Bosworth  com. 
Leicester  now  in  possession  of  Samuel  Stevens  at  the  time  of  my 
decease  I  give  and  bequeath  the  whole  of  such  title  and  claim  unto 
my  dearly  beloved  father  William  Ward  for  his  own  use  and  bene- 
fit for  ever  I  likewise  bequeath  unto  my  said  dearly  beloved  father 
all  my  household  furniture,  linen  and  wearing  apparel,  likewise  plate, 
pictures,  &c.  &c." 

The  testator  appointed  his  father  executor. 

After  the  deaths  of  the  testator  and  his  father  the  bill  was  filed  by 
the  simple-contract  creditors  of  the  former  against  the  devisees  in 
trust  and  legatees  of  William  Ward,  the  father ;  the  simple-contract 
debts  of  Richard  Ward  exceeding  his  personal  estate  to  the  extent 
of  670^. ;  and  the  question  was,  whether  by  his  will  those  debts 
were  charged  upon  his  real  estate. 

Mr.  Graham  and  Mr.  jR.  Smith  for  the  Plaintifls  contended,  that 
the  words  <<  after  payment  of  all  my  just  debts ''  afibrded  an  irresis- 
tible inference  of  an  intention  to  dispose  of  what  should  remain  af- 
ter payment  of  his  debts.  They  relied  on  WUUams  v.  Chitty,  ante^ 
545,  where  the  several  cases  upon  this  point  are  cited,  and  Kidney 
v.  Coussmaker,  ante,  Vol.  L  436  ;  Vol.  H.  267  p). 

Mr.  Piggotty  for  the  Defendants.  The  question  is,  whether  those 
words  over-ride  the  whole  will.  In  Lord  Godolphin  v.  Pen-- 
neck,  *  2  Ves.  27 1 ;  and  Leigh  v.  Lord  Warrington,  4  Bro.  [*  739] 
P.  C.  90,  there  were  words,  that  made  it  natural  for  the 
Court  to  do  what  they  did.  The  Court  is  glad  to  find,  that  there 
are  any  expressions  in  the  will,  from  which  they  can  make  the  testa- 
tor do  that,  which  is  morally  just :  but  such  expressions  must  be 

(a)  A  devise  *^  after  paying  debts,"  amounts  to  a  charge  for  debts  on  the  real 
estate.    Sec  ante,  note  (a)  to  IGdntti  v.  Coussmaker,  1  V.  436. 

(1)  Thid  decree  has  been  afiinneil  upon  appeal  to  the  House  of  Lords.  See  tlie 
note,  ante,  vol.  i.  447. 
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found.  This  is  only  a  direction,  that  before  the  legatee  of  SQL  can 
claim  that  legacy,  which  must  be  paid  out  of  the  personal  estate,  the 
debts  shall  be  paid.  The  testator  gives  expressly  the  whole  of  his 
interest  in  the  real  estate,  which  exdudes  the  implication,  that  arises 
in  the  other  cases. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Is  there 
a  single  case,  in  which  the  testator  has  said  ''  after  payment  of  my 
debts,"  and  the  Court  has  said,  it  shall  not  affect  all  the  real  estate, 
whether  specifically  devised,  or  not  ?  I  do  not  know  such  a  case. 
The  words  <^  after  payment  of  my  debts  "  mean,  that  he  will  not  give 
any  thing,  until  his  debts  are  paid.  He  could  not  help  paying  his 
debts  out  of  his  personal  estate.  He  could  not  give  a  pecuniary 
legacy  but  after  his  debts  paid.  Therefore  if  I  do  not  make  that 
construction,  part  of  the  wiU  is  perfectly  nugatory.  I  agree,  that  if 
a  testator  does  manifest  in  any  part  of  his  will,  that  his  debts  shall 
be  paid,  they  are  to  be  paid  before  any  disposition  of  what  he  has 
power  to  dispose  of.  *'  After  payment  of  his  debts "  means,  that, 
until  his  debts  are  paid,  he  gives  nothing ;  that  every  thing,  he  has, 
shall  be  subject  to  his  debts.  To  ^ve  those  words  any  effect,  they 
must  charge  the  real  estate.  I  am  very  clearly  of  opinion,  that 
wherever  a  testator  says,  he  wills,  that  his  debts  shall  be  paid,  that 
will  ride  over  every  disposition,  either  as  against  his  heir  at  law  or 
devisee ;  and  the  words  "  after  my  debts  paid "  mean  the  same 
thing  (1). 

As  to  the  distinction  between  debts  and  legacies,  I  am  still  of  the 
same  opinion,  that  I  held  in  Kightley  v.  KightUy^  ante^  Vol.  II.  328; 
though  the  Lord  Chancellor  in  fVilliams  v.  Chitty,  ante,  561,  doubt- 
ed my  distinction  (2).  I  cannot  agree,  that,  where  there  is  a  speci- 
fic devise,  there  is  no  difference  between  debts  and  legacies.  The 
testator  must  be  taken  to  mean  his  debts  to  be  paid,  and  theli  his 
legacies  to  be  paid ;  and  a  specific  devise  is  as  much  a  legacy  in 
this  sense  as  a  pecuniary  legacy.  If  a  testator  directs  his  legacies  to 
be  paid,  and  then  gives  a  house  or  a  horse,  there  is  no  reason  why 
a  specific  devise  should  not  take  effect  as  much  as  a  pecu- 
[  *740]  ^  niary  *  legacy.  He  has  as  much  intention,  that  a  specific 
legacy  shall  go  to  the  legatee  as  a  pecuniary  one. 

Declare,  that  the  debts  are  charged  upon  the  real  estate. 

That  Courts  of  Equity  will  be  anxious  to  make  a  testator's  real  estate  applica- 
ble to  the  discharge  of  just  debts,  when  such  debts  must  otherwise  eo  unpaid; 
see,  ante,  notes  1,  and  10,  to  Kidruy  v.  Coussnuxktr^  1  V.  436,  notes  ^  3,  and  4, 
to  HamUion  v.  WorUy,  2  V.  62.  And  as  to  the  distinction,  in  this  respect,  between 
charges  of  debts  and  legacies,  see  ^ote  6,  to  IRdney  v.  CouBsmakery  uhi  gupra^  and 
note  1,  to  Ki^^kOey  v.  JSghOvj,  2  V.  328. 

(1)  See  Powell  v.  Robins,  post^  vol.  vii.  209. 

(2)  Po3ty  vol.  V.  382,  Keeltng  v.  BrxHtm,  the  Master  of  the  Rolls  adheres  to  his 
opimon. 
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There  is  no  general  rale,  that  a  trnstee  to  sell  shall  not  be  himself  the  purchaser: 
bnt  he  shall  not  thereby  gain  profit  to  himself:  one  of  several  trustees  to  sell 
having  purchased,  and  afterwards  sold  at  a  profit,  was  therefore  decreed  to  ac- 
count for  that  profit  with  costs,  (a) 

Laches  does  not  apply  to  a  large  body  of  creditors,  [p.  740.] 

By  indentures,  dated  the  25th  of  March,  1790,  Wildbore  Gar- 
nar  and  John  Garnar  conveyed  divers  real  estates  in  Grantham  and 
Swineshead  in  the  county  of  Lincoln,  to  Joseph  Lawrence,  James 
Garnar,  and  four  other  persons,  in  trust  to  sell  them  by  public  auc- 
tion or  by  private  contract  for  the  benefit  of  their  creditors.     The 

(a)  In  the  prewnt  case  Lord  Loughborough  *<  seems  to  have  spoken  with  a  care- 
lessness and  latitude  of  expression,  which  has  given  occasion  to  much  criticism  in 
the  subsequent  cases.  It  is  to  be  observed,  that  relief  was  here  granted  to  a  mi- 
nority of  the  creditors,  and  it  is  not  the  decree,  but  the  observations  of  the  Chan- 
cellor, that  are  deemed  inaccurate."  Per  Kent,  Chancellor,  Davoue  v.  Fanmngj  2 
Johns.  Ch.  260,  where  the  authorities  and  principles  are  reviewed  witli  masterly 
ability.  It  may  be  laid  down  as  a  general  principle,  that  wherever  a  person  is, 
either  actively  or  constructively,  an  a^nt  for  others,  all  profits  and  advantages 
made  by  him  m  the  business,  beyond  his  ordinary  compensation,  are  for  the  bene- 
fit of  his  employers.  Story,  Agency,  §  211 ;  2  Stoiv,  £q.  Jur.  §  1261 ;  Giddmgt 
v.  Eastmany  5  Paige,  561 ;  CofnpUll  v.  Penn  Life  his.  Cb.  2  Wharton,  64;  Bar- 
ikUomew  v.  Leaeky  7  Watte,  472.  Therefore,  when  a  trustee  of  any  description, 
or  any  person  acting  as  agent  for  others,  sells  a  trust  estate,  and  becomes  himself 
interested,  either  directly  or  indirectly,  in  the  purchase,  the  ctstviqvfi  trust  is 
entitled,  as  of  course,  in  his  election,  to  acquiesce  in  the  sale,  or  to  have  the 
property  re-exposed  to  sale,  under  the  direction  of  the  Court,  and  to  bo  put  up  at 
the  price  bid  by  the  trustee ;  and  it  makes  no  difierence  in  the  application  of  the 
rule,  that  the  sale  was  at  public  auction,  bona  JUk^  and  for  a  fair  price.  4  Kent, 
Comm.  438,  (5th  ed.),  and  cases  cited.  If  a  trustee  misapply  the  funds  of  the 
cestui  que  trust  and  purchase  a  judgment  or  other  security  therewith,  the  latter  has 
an  election  to  take  such  judgment  or  security  or  to  call  upon  the  trustee  to  make 
good  the  original  purchase.  StteU  v.  Bahcoeky  1  Hill,  N.  Y.  R.  527.  An  agent 
employed  to  sell  cannot  himself  become  the  purchaser;  nor  when  employed  to  buy 
can  he  be  the  seller.  Lets  v.  A^ittoU,  1  Russ.  &  M.  53;  S.  C.  2  M.  &  R.  819; 
Coptkmd  V.  Merc  Ins.  Co.  6  Piojc.  196;  Beed  v.  Homer,  5  Paige,  650;  Beed  v. 
JSTorris,  2  M.  &  Craig,  374;  Beat  v.  McKterman,  6  Mill.  Louis,  407;  Matthews  v. 
Dragandy  3  Dessaus.  26;  Monroe  v.  Mxire,  2  Caines,  Ca.  192.  And  an  agent, 
employed  to  purchase,  cannot  purchase  for  himself.  Tcoflor  v.  Scdmoriy  2  Comp 
Sl  Mees.  130. 

If  a  trustee,  being  strictly  honest,  should  buy  for  himself  an  estate  of  his  cestui 
que  trusty  and  then  should  sell  it  for  more,  he  would  be  held  still  to  remain  a  trus- 
tee. 1  Story,  Eq.  Jur.  §  321 ;  Prevost  v.  GraiZy  1  Peters,  Cir.  367 ;  Si  C.  6  Wheat. 
481.  Nor  would  it  be  necessary  to  show  an  advantage  resulting  to  him ;  for,  in 
all  cases  of  purchases  by  a  trustee  on  his  own  account  of  the  estate  of  his  cestui 
que  trusty  even  at  public  auction,  it  is  in  the  option  of  the  cestui  que  trust  to  set 
aside  the  sale,  whether  bona  fide  made  or  not  Davoue  v.  Fannintr^  2  Johns.  Ch. 
252 ;  Fearnam  v.  Brooksy  9  Pick.  202 ;  Docker  v.  SomeSy  2  Mylne  &  K.  655 ;  Baker 
V.  WkUingy  3  Sumner,  476 ;  Saagar  v.  Wilson,  4  Serg.  &  Watts,  1G2.  A  trustee  is 
bound  not  to  do  any  thing  which  can  place  him  in  a  position  inconsistent  witli  the 
interests  of  the  trust,  or  which  has  a  tendency  to  interfere  with  his  duty  in  dis- 
charging it  HamUton  v.  WrigUy  9  Clarke  &.  Fin.  Ill,  123.  And  the  rule  against 
purchasing  the  trust  property  applies  to  an  agent  emploved  by  the  trustee  for  the 
purposes  of  the  sale,  as  strongly  as  to  the  trustee  himself.     Wkikowh  v.  Minchiny 
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estates  were  accordingly  put  up  to  auction  at  Gnmlham  upon  the 
27th  of  May  following  in  eleven  lots ;  at  which  sale  Lawrenoe,  the 
trustee,  who  was  a  banker  at  Grantham,  became  the  purchaser  of 
Lot  2 ;  and  William  Laxon  bidding  for  Lawrence  bought  Lot  10. 
Lot  3  was  not  sold  at  that  time :  but  at  a  subsequent  auction  upcHi 
the  25th  of  November,  1790,  Lawrence  by  means  of  an  agent  pur- 
chased that  also.  The  conveyances  of  these  three  lots  to  Lawrenoe 
were  perused  and  approved  by  James  Gamajr,  the  trustee ;  who  was 
solicitor  to  the  trust ;  and  they  were  executed  several  months  after 
the  sale  by  him  and  the  other  surviving  trustees,  two  having  died 
previously  to  the  sale.  The  creditors,  who  were  very  numerous,  re- 
ceived under  the  trust  Ids.  8d.  in  the  pound.  In  1796  Lawrence 
sold  the  estates,  he  had  so  purchased ;  after  which,  upon  the  I6th 
of  November,  1796,  the  bill  was  filed  by  three  of  the  creditors,  pray- 
ing, that  the  Defendant  Lawrence  may  be  declared  to  have  made 
the  said  purchases  of  the  said  trust  estates  and  the  sales  thereof  on 
account  of  the  trust  for  the  benefit  of  the  creditors ;  and  that  an  ac- 

5  Mad.  91.  But  when  it  is  said  a  tnistee  may  not  purchase  the  trust  property,  the 
meaning  must  be  understood  to  be  that  the  trustee  mtj  rkoi  purduue  mm  hmtdf; 
for  there  seems  to  be  no  rule  that  a  tnistee  may  not  ptoxftoM  from  M  cesfm  qvt 
truit.  However,  a  purchase  by  the  trustee  from  his  cestui  que  tnul  is  at  all  times 
a  transaction  of  great  nicety,  and  one  which  the  Courts  will  watch  with  the  utmost 
diligence.  The  exception  runs,  it  is  said,  so  near  the  verge  of  the  rule,  that  it 
mignt  as  well  be  included  under  it  Lewin,  Trusts,  379,  eh.  19,  §  2,  pi.  1,  and  the 
English  cases  cited. 

§0  the  master  of  a  ship,  purchasing  the  ship  at  a  sale  by  public  authority,  can- 
not purchase  for  himself,  unless  the  owner  afterwards  elects  to  allow  him  the  right. 
ChamberUdn  v.  Harrod,  5  Greenl.  429 ;  ChurrJi  v.  Marint  hi$,  Co.  1  Mason,  Si ; 
Barker  v.  Marine  Ins.  Co,  2  Mason,  909;  The  iSbftooner  7\2ion, 5  Mason,  402,48a 

But  in  all  these  cases,  if  the  principal,  after  a  full  knowledge  of  all  the  circum- 
stances, delibemtel^  ratifies  the  act  of  the  agent,  or  acquiesces  in  it  for  a  great 
length  of  time,  it  will  become  obligatory  upon  him;  not  by  its  own  intrinsic  &rce, 
but  from  tlie  consideration,  that  he  thereby  waives  the  protection,  intended  by  the 
law  for  his  own  interests,  and  deals  with  the  agent,  as  a  person,  auoad  hoe,  dis- 
charged of  his  agency.    Story,  Agency,  §  210 ;  1  Story,  Lq.  Jur.  §  321 ;  Hamikg 
V.  Cramer^  4  Cowen,  717;  Van  Epps  v.  Fan  Epps,  9  Paige,  237 ;  ScoU  v.  Davis^ 
4  Mylne  &  C.  87.    What  shall  be  deemed  a  reasonable  time,  within  which  the 
cestui  que  trust  must  apply  to  set  aside  the  sale,  is  not  susceptible  of  any  definite 
rule,  bat  must  depend  upon  tiie  circumstances  of  the  case,  and  the  sound  diacretion 
of  the  Court    Eleven  years  have  been  deemed  a  reasonable  time.    BuUer  v.  Has- 
kellf  4  Dessaus.  702.    But  an  application  has  been  refused  after  sixteen  years. 
Bergen  v.  BenneU,  1  Caincs,  Ca.  1.    But  length  of  time  will  in  no  case  furnish  a 
presumption  of  acquiescence  in  a  purchase,  unless  it  appears  that  the  ceshti  que 
ttiist  had  notice  that  the  trustee  had  become  the  purchaser.    Preoosi  v.  Graiz,  1 
Peters,  Cir.  370.    As  additional  authorities  on  tlie  subject  of  this  note,  see  Seki^- 
felin  V.  SUwart,  1  Johns.  Ch.  690;  Ouarles  v.  Lacy,  4  Manf.  251;  McChtire  v. 
McGowan,  4  Dessaus.  486;  Pernf  v.  uixon^  ib.  504;  Anderson  v.  Fox^  2  Hen-  & 
M.  245;  Eichelherger  v.  Bamiiz,  'l  Yeates,  307 ;  Hcnolq  v.  Marcius^  7  Johns.  Cb. 
174 ;  ExparU  fflggins,  1  Hill,  S.  C.  £q.  354 ;  Davis  v.  Simpson,  5  Hair.  &  J.  147  ; 
Boyd  v.  IJawldns,  2  Bad.  &  Dev.  Eq.  207;  Laxarus  v.  Bryson,  3  Binn.  54;  C^tmp- 
bell  v.  Penn  Lift;  Ins.  Co.  2  Wharton,  53 ;  Brackenrid^  v.  Holland,  2  Blackf.  377  ; 
fFade  v.  PeUibone,  11  Ohio,  57 ;  Mills  v.  GoodseU,  5  Conn.  475 ;  LovtU  v.  Briefs, 
2  N.  H.  218;  Currier  v.  Green,  ibid.  225;  Smith,  Mercantile  Law,  93;  and  an  in- 
teresting article  on  the  Purchase  of  Trust  Property  by  Trustees,  29  London  Law^ 
Mag.  3(^-370.    No  agent  will  be  permitted  to  take  beyond  a  reasonable  com- 
pensation for  his  services,  or  to  hold  any  profits  incidentally  obtained  in  die  cxe^ 
cution  of  his  duty.    See,  ante^  note  (a)  to  Massey  v.  Dams,  2  V.  317. 


1798.]  WHICHCOTS  «•  LAWRCNCe.  ^40 

count  may  be  taken  of  the  money  reoeived  by  the  Defendant  in  res- 
pect of  the  sales  of  the  said  estates  and  the  rents  and  profits,  and  of 
the  money  paid  by  him  for  the  purchases. 

In  support  of  the  charges  of  the  bill  Beaumont  Leeson  deposed, 
that  the  Defendant  Lawrence  said,  he  would  not  take  500^. ;  nor  did  he 
know,  that,  if  he  was  offered  lOOOZ.,  he  would  take  it :  he  had  had 
the  tenant  with  him  that  morning  ;  and  he  had  offered  him  a  rent, 
which  was  either  130/.  a  year,  or  30/.  a  year  advanced 
rent,  *  which,  the  deponent  did  not  recollect.  The  de-  [•741] 
ponent  saying,  they  1^  spoilt  the  sale  of  Lot  3  by  ^selling 
the  stable  which  belonged  to  it,  with  Lot  2,  the  Defendant  said,  it 
was  Mr.  Raby's  (1)  plan ;  and  he  had  nothing  to  do  with  it.  The 
deponent  saying.  Lot  3  was  thereby  reduced  to  very  little  value  to 
any  person  except  the  Defendant,  and  that  therefore  he  might  buy 
it  at  his  own  price,  the  Defendant  replied  ^'  Let  me  alone ; "  or  to  that 
effect.  The  deponent  said,  if  the  stable  had  not  been  taken  away 
from  Lot  3,  he  should  have  been  induced  to  bid  for  it. 

James  Garnar  deposed,  that  upon  the  evening  of  the  sale  in  con- 
sequence of  Lot  3  not  being  sold  the  deponent  received  instructions 
from  the  other  trustees  to  advertise  the  same  for  sale  by  private  con- 
tract, and  to  ask  500  guineas,  and  not  to  take  less  than  500/.  and 
believes,  the  Defendant  Lawrence  was  present.  Some  time  after- 
wards the  Defendant  called  upon  the  Deponent ;  and  offered  450/. 
for  that  lot.  The  deponent  expressed  his  surprise  at  the  offer ;  as 
the  Defendant  knew  his  instructions ;  and  it  was  worth  more  to  him 
than  to  any  one  else ;  as  it  hy  intermixed  with  Lot  2,  which  he  had 
bought :  but  the  Defendant  refused  to  give  that  price.  The  depon- 
ent refused  the  price  offered,  as  inadequate ;  not  because  he  was  un- 
willing to  sell  to  the  Defendant  by  private  contract.  The  deponent 
being  obliged  to  be  absent  upon  the  day  of  the  second  auction  for 
the  sale  of  Lot  3,  he  applied  to  the  Defendant;  desiring,  he  would 
not  suffer  it  to  be  sold  at  an  under-valuc ;  and  upon  his  return  the 
Deponent  called  upon  the  Defendant ;  and  expressed  great  dissatis- 
faction ;  saying,  his  character  would  be  reflected  on :  that  he  had 
acted  in  a  double  capacity  ;  that  as  trustee  he  ought  to  sell  fur  the 
most,  that  could  be  got ;  and  as  purchaser  he  endeavored  to  depre- 
ciate the  value  of  the  premises  to  get  them  upon  his  own  terms :  the 
Defendant  ordered  his  clerk  to  withdraw  ;  and  said,  <<  say  no  more 
about  it :  I  do  not  value  40/." 

The  Defendant  Lawrence  by  his  answer  stated,  that  upon  the 
evening  preceding  the  sale  in  May  at  a  meeting  of  the  trustees,  at- 
tended also  by  Mr.  Hutton,  a  barrister,  on  behalf  of  Mrs.  Raby,  a 
principal  creditor,  the  Defendant  publicly  consulted  the  trustees 
whether  he  as  being  a  trustee  for  the  sale  of  the  estate  was 
*  at  liberty  to  bid :  and  Ilandley,  one  of  the  trustees,  who  [  *  742] 
was  an  attorney,  declared  his  opinion,  that  as  the  estates 
were  intended  to  be  sold  by  auction,  they  were  open  to  any  person 

(1)  One  of  the  deceased  trustees. 
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that  chose  to  purchase ;  and  the  Defendant  was  as  much  at  liberty 
to  bid  as  any  other  person  ;  and  Button  also  declared  his  coocor- 
rence  in  that  opinion  :  and  it  appeared  to  meet  the  general  apfm>* 
bation.  In  consequence  of  that  the  Defendant  attended  at  the  sale ; 
and  bid  for  Lot  2,  consisting  of  a  messuage  in  Grantham ;  and  being 
the  highest  bidder,  that  lot  was  knodied  down  to  him  at  the  sum  <^ 
605/.  After  that  it  was  intimated  to  him,  by  Handley,  that  one  of 
the  company,  John  Manners,  Esq.  since  deceased,  objected  to  his 
bidding :  in  consequence  of  whicii  he  immediately  declined  bidding 
in  his  own  person,  lest  he  should  thereby  prejudice  the  sale ;  and 
he  desired  William  Laxon  to  bid  on  his  behdf.  Laxon  accordii^y 
bid  for  liOt  10,  consisting  of  an  estate  at  Swineshead,  that  let  at 
1 12/.  a  year  ;  which  was  knocked  down  to  him  at  the  sum  of  3G20L 
and  the  Defendant  being  the  banker  to  the  trust  gave  credit  for  the  de- 
posits upon  those  purchases.  It  was  agreed  at  the  said  meeting  of 
the  trustees,  that  the  sale  should  be  conducted  with  perfect  fiumess ; 
and  that  no  person  should  be  employed  to  enhance  the  price ;  and 
that  to  prevent  the  estate  from  being  sold  at  a  loss  the  lots  should  be 
put  up  at  certain  prices  then  agreed  upon ;  which  were  somewhat 
lower  than  the  same  had  been  valued  on  behalf  of  the  trustees ; 
and  it  was  agreed  and  declared  previously  to  the  auction,  and  made 
one  of  the  conditions,  that  the  highest  bidder,  if  more  than  one, 
above  the  sum,  at  which  each  lot  should  be  put  up,  should  be  the 
purchaser.  The  said  lots  were  'bought  agreeably  to  the  said  resolu- 
tions.  Though  it  might  not  be  known  at  the  sale,  it  was  known  im- 
mediately afterwards,  that  Laxon  bid  for  Lot  10  on  behalf  of  the 
Defendant.  No  objection  was  ever  made  by  James  Gamar  or  any 
other  person.  The  convejrance  of  Lot  10  was  dated  the  1  ith  and 
12th  of  October,  1790  ;  and  the  Defendant  continued  in  posse^on 
of  the  premises  comprised  in  that  lot  till  the  25th  of  March,  1796. 
The  house  comprised  in  Lot  3  was  not  sold ;  because,  as  the  De- 
fendant believes,  no  bidder  offered.  That  lot  was  put  up  afterwards 
to  be  peremptorily  sold  upon  the  25th  of  November,  1790.  Thomas 
Rawlinson  bid  for  the  Defendant  410/. ;  and  he  being  the  highest 
bidder,  it  was  knocked  down  to  him ;  and  that  lot  and  Lot  2  were 
conveyed  to  the  Defendant  by  the  trustees  by  indentures,  dated  the 

7  th  and  8th  of  October,  1791.  On  account  of  the  house 
[^  743]     and  ^  premises  comprised  in  Lot  3,  lying  contiguous  to 

and  intermixed  with  other  premises  belonging  to  the  De- 
fendant he  considered  them  as  of  greater  value  to  him  than  to  any 
other  person ;  and  after  the  first  auction  he  offered  James  Garnar 
450/.  for  them :  but  Gamar  judged  it  right  to  put  them  up  a  second 
time  to  auction.  The  Defendant  in  consequence  of  a  considerable 
loss  in  the  banking  business  found  it  prudent  to  dispose  of  certain 
parts  of  liis  real  property :  and  he  disposed  of  nearly  the  whde  of 
the  said  premises  with  other  parts  of  his  estates.  In  November 
1795,  the  premises  comprised  in  Lot  10,  then  let  at  130/.  a-year, 
the  highest  rent,  the  Defendant  ever  received  for  them,  were,  togetli- 
er  with  another  estate  at  Swineshead,  let  at  45/.  a-year,  sold  by  him. 
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in  small  lots,  ezdiuively  of  the  timber  thereon,  for  69182 ;  and  he 
has  also  since  sold  Lot  2,  for  735/.,  including  the  fixtures,  which  the 
Defendant  paid  for  upon  his  purchase  over  and  above  the  purchase^ 
money ;  and  Lot  3,  with  another  house  of  his  adj(Hning  he  sold  for 
790/.     The  Defendant  sold  the  premises  to  advantage  on  account 
of  the  great  increase  of  the  value  of  land  from  the  high  [mce  of 
corn  and  stock  and  the  general  demand  for  estates  in  that  neighbor- 
hood, and  in  consideration  of  dividing  them  into  small  lots.    James 
Garnar  had  the  principal  management  of  the  trust    Lot  10  was 
valued  on  behalf  of  the  trustees  at  4000/.    The  trustees  fixed,  that 
it  should  be  set  up  at  3500/.     The  only  conversation,  the  Defendant 
had  with  the  tenant  of  the  premises  comprised  in  Lot  10,  was  by 
asking  him,  what  rent  he  could  afibrd  to  give :  he  answered  130/.  a« 
year.     He  afterwards  became  tenant  to  the  Defendant  at  that  rent* 
The  Defendant  employed  Laxon,  as  being  his  general  agent  and  re- 
ceiver of  his  rents ;  aiul  for  no  other  reason ;  and  denies,  that  he 
employed  him  with  a  view  of  deterring  persons  from  bidding ;  and 
does  not  believe  any  person  was  prevented  from  bidding,  upon  the 
presumption,  that  Laxon  was  bidding  for  Lord  Brownlow  ;  whose 
agent  be  was.    There  was  to  the  best  of  the  Defendant's  recollec- 
tion only  one  bidder  for  Lot  10  besides  Laxon.    The  Defendant  de- 
nies, to  the  best  of  his  recollection  and  belief,  that  he  ever  declared, 
he  would  have  given  5000/.  for  Lot  10,  rather  than  have  lost  the 
same ;  and  sai&,  he  wouU  not  have  given  5000/. ;  and  doth  not 
believe,  that  at  the  time  of  the  said  purchase  he  would  have  given 
more  than  4000/.  or  4500/.     He  purchased  said  premises  on  account 
of  their  lying  intermixed  with  different  parts  of  his  estate ;  not  up- 
on specuhtion  to  sell  again.    He  sold  Lot  10  for  5319/.  as 
he  computes  the  sum ;  and  the  *  plantation  in  the  bill  men-     [*  744] 
tioned  was  included  in  the  sale,  with  the  exception  of  the 
^  timber ;  which  was  reserved  to  him ;  and  which  with  other  wood 
'  upon  the  said  estate  he  has  since  sold  for  84/.    He  denies,  that  at 
the  time  of  the  said  purchases  he  believed,  he  made  them  at  prices 
inferior  to  the  value ;  or  that  he  intended  to  depreciate  the  value. 
He  admits,  he  offered  James  Gramar  450/.  for  Lot  3 ;  but  denies, 
that  Garnar  had  instructions  firom  the  trustees  not  to  let  it  go  under 
500/. ;  and  he  refused  the  450/.  not  thinking  the  price  inadequate, 
but  because  he  thought  it  not  right,  that  the  premises  should  be  sold 
to  the  Defendant  by  private  contract.     The  Defendant  denies  that 
James  Garnar  requested  him  not  to  suffer  the  said  premises  to  be 
sold  at  an  undervalue :  on  the  contmry,  it  was  the  resolution  of  the 
trustees,  that  no  person  should  be  employed  to  bid  on  their  behalf. 
He  denies,  that  James  Garnar  expressed  a  dissatisfaction  to  him,  as 
stated  in  the  bill,  upon  finding,  he  had  paid  but  410/. ;  but  admits, 
Garnar  made  some  remark  to  him  upon  the  difference  between  that 
price  and  the  price  he  had  offered ;  upon  which  he  admitted,  they 
were  of  more  value  to  him  than  to  any  other  person  on  account  of 
their  lying  intermixed  with  his  property ;  and  therefore  he  declared, 
VOL.  m.  46 
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that  as  the  sum  of  402*  was  no  object  to  him,  he  was  ready  to  give 
the  trustees  credit  for  that  sum,  io  case  it  should  be  wanted  to  nmke 
up  a  dividend  to  the  creditors.  He  denies  that  conTenationy  as 
stated  by  the  bill ;  and  that  he  sent  his  clerk  out  of  the  room  wiih 
any  design ;  and  says,  if  he  was  sent  out,  it  was  only  according  to 
the  Defendant's  usual  course,  when  talking  upon  business.  He  sold 
Lot  3  with  a  house  adjoining  for  790Z. :  but  the  said  house  cost  him 
190/.  subject  to  a  right  of  dower  ;  and  he  had  expended  60/.  in  re- 
pmrs.  He  stated,  that  the  suit  was  commenced  at  the  instigaticm  of 
James  Garnar,  occasioned  by  the  Defendant's  having  resold  the  es- 
tates to  advantage. 

The  Defendant  went  into  evidence.  The  auctioneer  deposed, 
that  no  puffers  were  to  be  employed ;  and  that  4102.  was  the  value 
of  Lot  3  at  that  time. 

Handley,  the  trustee,  deposed,  that  the  Defendant  Lawrence  was 
not  the  managing  trustee,  but  James  Garnar.  The  Swineshead  es> 
tate  v^as  valued  for  the  trustees  at  146/.  a-year.  The  Defendant 
Lawrence  and  James  Grarnar  being  resident  at  Grantham,  it  was 
therefore  not  thought  necessary  to  value  the  other  estates. 
[*  745]  The  *  prices  were  fixed  by  the  trustees.  There  were  no 
fictitious  bidders.  The  Defendant  was  not  known  to  be 
the  purchaser  at  the  time  of  the  sale ;  but  declared  himself  ao  im- 
mediately after. 

This  witness  and  James  Garnar  confirmed  the  answer  as  to  the 
Defendant's  putting  the  question,  whether  there  was  any  impropri- 
ety in  his  bidding. 

Brewster  deposed,  that  the  re-*6ale  by  the  Defendant  in  November 
1795,  turned  out  to  advantage  on  account  of  the  premises  being 
sold  in  small  lots.  The  Swineshead  estate  was  not  purchased  by 
him  at  an  under-value. 

The  auctioneer  upon  the  first  sale  deposed,  that  he  observed  to 
the  trustees  of  the  sale,  that  they  had  fixed  too  high  a  price  upon 
Lots  2  and  3,  so  as  not  to  give  room  for  bidders :  but  Handly  re- 
plied, they  would  fetch  a  great  deal  of  money,  and  be  sold.  No 
puffers  were  employed. 

There  was  farther  evidence,  that  the  price  given  by  the  Defendant 
was  fair ;  that  he  was  known  to  be  the  purchaser  very  soon  after  the 
sale ;  and  that  selling  in  small  lots  and  the  increased  price  of  grain 
occasioned  the  difference  of  price  upon  the  re-sale. 

Mr.  Mansfield  and  Mr.  SuttaUy  for  the  Plaintiffs — and  Mr.  TVawer 
for  the  Defendants  Wildbore  Garnar  and  John  Grarnar.     In  Crowe 
V.  Bollard,  3  Bro.  C.  C.  120,  Lord  Thurlow  lays  it  down,  that  a 
trustee  to  sell  cannot  purchase  for  himself,  even  if  he  buys  fairly, 
and  with  the  knowledge  of  the  party  selling :  but  in  this  case  there 
is  the  strongest  evidence  of  fraud.    The  Defendant  acted  for  his 
own  advantage  upon  intelligence,  he  got  privately  from  the  tenant, 
as  to  the  highest  rent,  he  could  pay  ;  and  he  did  not  communicate 
that  intelligence  at  the   auction.     Being  prevented  from  bidding 
openly,  he  employs  a  person,  who  was  not  known,  to  bid  for  him  : 
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but  being  the  known  agent  of  Lord  Brownlow  was  supposed  to  bid 
for  Lord  Brownlow ;  and  thereby  he  prevented  a  competition. 

A  trustee  becoming  a  purchaser  is  answerable  for  any  profit,  he 
may  derive  from  the  transaction.  The  inconvenience  of  the  rule  is 
on  purpose  to  guard  against  the  commission  of  the  fraud. 

*  Attorney  Oeneral  feir  John  SeoU],  Mr.  Grant,  and  Mr.  [*  746] 
Whishaw  (a),  for  the  Defendant.  The  Defendant,  a  trus- 
tee, having  taken  upon  himself  to  purchase  the  estate,  the  creditors  had 
in  1790  an  option  to  consider  him  as  a  trustee,  and  an  Equity  to  call 
for  an  account  of  his  conduct :  but  they  ought  to  have  determined 
that  option  then ;  and  not  to  let  him  call  in  his  money,  and  continue 
owner  of  the  estate  for  six  years.  Is  it  fit  under  aJl  the  circum- 
stances, and  considering  the  large  dividend,  that  has  been  paid,  that 
the  Court  should  now  grant  what  is  prayed  ?  There  is  no  such  rule 
in  the  extent,  in  which  it  is  said  to  be  laid  down  in  Crowe  v.  BaU 
lardy  that  the  party,  for  whose  benefit  the  rule  was  established,  is 
not  competent  to  place  the  trustee  in  a  situation  to  purchase  the 
estate.  That  certainly  was  not  the  doctrine  of  Lord  Thurlow.  In 
Fox  V.  Mackreth,  2  Bro.  C.  C.  400  (1),  he  lays  down  a  doctrine 
quite  different;  though  leaning  against  the  Defendant.  In  the 
whole  aigument  of  that  case  it  was  distinctly  avowed  and  proceeded 
on,  that  the  cestuy  que  trust  may  sell'to  the  trustee ;  and  your  Lord- 
ship in  your  argument  upon  that  case  in  the  House  of  Lords  said, 
there  was  no  such  general  rule,  that  a  trustee  cannot  purchase  from 
his  cestuy  que  trust ;  but  undoubtedly  a  trustee,  who  puts  himself  in 
that  situation  must  expect  his  conduct  to  be  strictly  scrutinized  and 
examined  in  this  Court.  The  true  doctrine  is,  that  by  accepting  the 
oflSce  of  trustee  he  accepts  the  obligations  incumbent  on  that  char- 
acter ;  and  one  of  those  obligations  is,  that  he  is  to  make  the  most 
of  the  estate  for  the  trust :  but  it  is  competent  to  him  and  his  cestuy 
que  trust  by  contract  clearly  made  out  to  dissolve  that  connection. 
He  must  make  out,  that  he  is  placed  in  the  new  situation  with  the 
knowledge  of  the  cestuy  que  trust.  When  you  establish  the  fact  of 
their  relation,  you  throw  it  upon  the  trustee  to  show  either  acqui- 
escence, or  thai  the  circumstances  are  such  as  to  exclude  all  the 
fraud,  which  it  is  intended  to  guard  against.  All  cases  of  this  kind 
are  determined  upon  their  own  circumstances.  If  there  was  any 
such  genera]  rule,  all  the  discussion  upon  the  particular  circum- 
stances would  be  unnecessary.  In  almost  every  case  of  this  sort 
they  begin  to  show,  that  the  premises  were  sold  at  an  under-value ; 
and  then  go  on  to  account  for  it  by  the  management  of  the  trustee. 
In  the  great  case  of  Hie  York  Buildings  Company  v.  HnTKenzie,  in 
the  House  of  Lords,  both  those  circumstances  were  sup- 
ported *by  a  quantity  of  evidence.  There  was  a  great  [^747] 
deal  of  management  to  throw  the  estate  into  the  hands  of 

(a)  Mr.  Whishaw  hecame  the  bosom  friend  and  executor  of  Sir  Samuel  Romilly. 
He  died  as  late  aa  1843. 
(] )  As  to  this  case,  see,  poUy  vol.  vi.  637,  Ex  parte  Lacey. 
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M'Kenxie,  the  conmion  agent,  ^hen  otbere  would  have  given  a 
higher  price.  It  was  decided  upon  the  princiidey  that  a  trustee 
must  not  use  the  superior  knowledge,  he  has,  for  his  own  benefit* 

In  Whelpdak  v.  C^Jt^on,  I  Yes.  9  (1),  Lord  Hardwicke  held,  that 
a  trustee  for  orediton  should  not  purchase  even  by  auction ;  but  said, 
if  the  majority  of  the  creditors  agreed  to  allow  it,  he  should  not  be 
afraid  to  make  the  precedent.  There  is  a  very  important  distinction 
between  purchasers  by  private  contract,  the  usual  case,  in  which  a 
purchase  by  a  trustee  has  been  set  aside,  and  sales  by  public  auc- 
tion. The  principle  is  totally  different  In  the  former  the  price 
depends  entirely  upon  baigain :  a  conflict  between  the  wants  of  the 
parties  on  the  one  hand  and  their  prudence  on  the  other.  There- 
fore the  trustee  lies  undet  suq>icion ;  because  he  acts  in  two  charac- 
ters, whose  interests  are  opposed  to  each  other.  But  at  an  auction 
the  price  does  not  dq>end  upon  bargain,  but  is  the  result  of  the  prin- 
ciple of  competition.  Therefore  after  the  terms  of  that  competition 
are  settled,  if  the  sale  is  fiiir,  the  seller  has  nothing  to  do:  he  is 
passive;  and  therefore  the  trustee,  after  those  terms  are  settled, 
stands  in  the  phce  of  an  indifferent  person.  Here  the  Defendant  is 
not  the  sole  trustee ;  in  which  respect  this  case  differs  from  all  that 
have  been  cited.  The  conduct  of  these  tnistees  is  perfectly  conecL 
They  take  every  precaution;  and  under  these  circumstances  the 
Defendant  need  not  even  have  coomiuniGated  his  intention :  but  be 
consulted  his  co-trustees  at  a  general  meeting  of  them  and  the  cred- 
itors with  regard  to  the  propriety  of  his  becoming  a  bidder.  His 
conduct  after  as  well  as  previous  to  the  sale  was  perfectly  <^n,  and 
is  not  marked  by  any  of  that  secrecy,  which  is  the  usual  attendant 
upon  fraud.  Other  very  intelligible  motives  besides  that  imputed  by 
the  evidence  of  James  Grarnar  may  be  assigned  for  the  Defendant's 
offer  to  accommodate  the  dispute.  He  found  himself  attacked  by 
a  person  of  legal  knowledge.  He  might  have  some  doubt  upon  that 
ground.  The  common  motives  to  prevent  litigation,  the  apprehen- 
rion  of  a  Chancery  suit,  might  induce  him  to  make  that  offer,  with* 
out  any  consciousness  of  fraud.  James  Gamar,  the  solicitor  to  the 
trust,  settles  the  draft  of  the  conveyance  to  the  Defendant;  and 
after  an  interval  of  several  months,  there  being  full  time  for  consid- 
eration, joins  in  the  conveyance  with  the  other  trustees.  Either  be 
was  satisfied  with  the  Defendant's  conduct,  or  he  was  guilty  of  a 
gross  and  wilful  breach  of  trust.  Supposing,  the  Defendant  would 
have  given  50(M.  more,  that  proves  that  to  be  the  value, 
[  *748  ]  he  would  have  *  given  for  it  by  private  contract :  but  there 
is  not  an  attempt  to  show,  he  purchased  at  an  under-value ; 
and  OA  the  other  side  there  is  dear  evidence,  that  he  gave  the  utmost 
value.  He  desisted  from  bidding  openly  in  his  own  name,  not  from 
any  wish  to  conceal  his  bidding,  for  he  had  given  notice  of  his  in- 
tention to  bid,  but  upon  an  objection  taken  by  a  by-stander  uptm  a 

(1 )  See,  poaty  vol.  v.  682,  Campbdl  v.  JFalher,  the  ground  of  that  coBe  stated  from 
the  Register's  Book :  but  Lord  Eldon  expressed  his  dissent  from  it,  vi.  628,  Ex 
parte  Lacey, 
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different  ground,  namely,  that  a  trustee  bidding  would  appear  as  a 
puffer ;  and  that  would  damp  the  sale. 

If  this  transaction  was  originally  voidable,  the  Plaintiffs  have  by 
their  conduct  and  acquiescence  given  validity  to  it.  The  transaction 
was  public  and  notorious.  The  circumstances,  under  which  the  De- 
fendant purchased,  and  the  price,  he  gave,  were  all  known  to  the 
persons  interested  in  setting  it  aside.  An  acquiescence  for  only  three 
years  raised  great  doubt  and  difficulty  in  the  mind  of  Lord  Thur- 
low  ;  though  he  was  overborne  by  the  very  strong  and  peculiar  cir- 
cumstances of  fraud  in  Fox  v.  Madcrtih :  but  his  language  upon  that 
is  very  strong  and  pointed.  The  circumstance  of  the  Defendants 
having  sold  the  premises  to  advantage  cannot  affect  the  Judgment 
of  the  Court:  which  will  not  endure,  that  parties  shall  specubte  in 
that  manner,  and  calculate  upon  events ;  holding  themselves  in  read-- 
iness  to  act,  or  not,  just  as  it  may  suit  their  convenience.  The  em- 
phatical  observation  of  L<Mrd  Camden  in  Smith  v.  CZay,  3  Bro.  C.  C. 
629,  n.  so  often  quoted,  are  peculiarly  applicable. 

Reply.  It  is  a  clear  principle,  that  a  trustee  cannot  be  the  seller 
and  the  buyer.  I  never  knew  a  case,  in  which  this  Court  has  refused 
its  aid  against  a  trustee,  who  has  sold  to  himself.  The  distinction 
between  the  case  of  a  trustee  acting  alone,  and  this  case,  where  he 
was  acting  with  others,  is  no  where  to  be  found.  In  HaU  v.  Noyes 
about  two  years  ago,  though  there  were  strong  circumstances  of 
fraud  upon  the  trustee  by  the  person,  whose  representatives  filed  the 
bill,  in  their  prior  dealings,  your  Lordship  held,  that  the  sale  could 
not  stand.  After  several  transactions  (1)  between  Hall  and  Noyes 
respecting  certain  leasehold  premises  HaU  conveyed  the  premises  to 
Noyes  and  two  other  persons  upon  trust  to  sell.  They  sold  by  auc- 
tion :  but  the  purchaser  would  not  take  his  purchase,  upon  some 
dispute  about  the  amount  of  the  rent,  to  which  it  was  sub- 
ject. It  was  put  up  again ;  and  nobody  bidding,  *  Noyes  [  *749  ] 
in  December  1781  with  the  assent  of  the  other  trustees 
gave  1002.  for  it ;  which  was  proved  by  many  witnesses  to  be  more 
than  any  one  would  give.  Hall  did  not  stir  for  eight  years.  In  the 
mean  time  Noyes  had  surrendered  the  lease  for  the  purpose  of  tak- 
ing a  new  one.  Hall  had  very  fraudulently  represented  the  making 
bricks  as  an  inducement  to  Noyes  to  purchase :  but  there  was  a 
claude  in  the  lease,  that  prevented  him  from  taking  any  bricks  from 
the  premises.  He  therefore  surrendered  the  lease,  took  a  new  lease, 
and  entered  into  a  partnership ;  which  went  on  three  years.  Hall 
having  suffered  it  all  to  go  on  at  last  filed  a  bill ;  which  was  dismiss- 
ed. Afterwards,  when  in  gaol,  he  assigned  his  interest.  The  as- 
signee filed  a  bill ;  and  that  also  was  dismissed.  Then  Hall's  widow, 
who  was  his  executrix,  filed  a  biH  at  the  distance  of  ten  years,  and 
your  Lordship  was  of  opinion,  that  you  were  bound  to  undo  that 
sale  to  Noyes,  and  to  hold  him  still  a  trustee  for  the  Plaintiff,  Mrs. 

(1)  See  3  Bra  C.  C.  48a 
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Hall ;  though  that  was  not  a  sale  by  one  trustee  to  himself:  bat  it 
was  by  three  trustees  to  one  ;  not  only  with  the  perfect  approbation 
of  them  all,  but  with  evidence  uncontradicted,  that  the  sum  given 
was  more  than  could  have  been  got  from  any  one  else.  That  case 
therefore  is  an  answer  to  the  distinction  attempted  between  one  trus- 
tee and  more.  The  mischief  is  just  as  great.  It  is  very  difficult  to 
find  any  measure  of  justice,  if  the  general  rule,  that  a  trustee  to  sdl 
cannot  be  a  purchaser,  the  rule  never  yet  departed  from,  is  not  ad- 
hered to.  The  circumstances  make  this  a  most  proper  case  for  the 
application  of  the  rule.  Two  of  these  lots  were  put  up  at  sums 
much  less  than  the  Defendant  acknowledges  he  would  have  given 
for  them :  another  by  his  contrivance  is  of  no  value  to  any  one  but 
himself;  and  he  has  made  a  great  profit;  the  reasons  of  which,  as 
assigned  by  him,  are  very  dissatisfactory. 

As  to  the  acquiescence,  nothing  less  will  do,  than  that  the 
persons  injured  by  the  breach  of  trust  completely  knew  it;  and 
knowing  it,  did  such  acts  as  show,  they  knew  it,  *and  meant  to 
confirm  it.  The  creditors,  who  executed  this  deed,  are  above  two 
hundred. 

Lord  Chancelloh  [Loughborough.]     The  circumstances  of  this 
case  are  such,  as  do  not  necessarily  require  a  reference  to  any  gene- 
ral rule  in  order  to  deSde  it :  at  the  mane  time  they  are  such  as  to 
demonstrate  the  propriety  of  that  rule,  when  properly  understood, 
upon  which  the  Court  has  always  acted  in  similar  instanoes ; 
[  *750]     for  ^'it  is  obvious,  that  this  estate  has  not  been  sold  to  that 
advantage,  which  the  knowledge  and  abilities  of  Mr.  Law- 
rence, the  trustee,  exerted  towards  this  estate,  when  his  own,  obtained 
for  himself;  and  if  that  knowledge  and  abiUty  had  been  applied  at 
the  original  sale,  when  the  estate  was  sold  for  the  benefit  of  the  cred- 
itors, it  is  obvious,  it  would  have  been  more  beneficial  to  the  creditors 
than  the  result  of  that  sale,  which  with  the  concurrence  of  the  trus- 
tees the  Defendant  permitted :  and  at  which  he  became  the  purchaser. 
I  do  not  recollect  any  case,  in  which  the  mere  abstract  rule  came 
distinctly  to  be  tried,  abstracted  from  the  consideration  of  advantage 
made  by  the  purchaser.     It  would  be  difficult  for  such  a  case  to  oc- 
cur ;  for,  unless  advantage  is  made,  the  act  of  purchasing  will  never 
be  questioned.     The  rule  is  laid  down  not  very  correctly  in  moat  of 
the  cases,  where  you  find  it      It  is  stated  as  a  proposition,  that  a 
trustee  cannot  buy  of  the  cestuy  que  trust    Certainly  Uiat  naked  pro- 
position is  not  correctly  true :  but  an  emanation  from  that,  which 
'  prevails  in  all  cases,  in  all  laws  and  countries,  where,  trusts  are  admit- 
ted, led  to  great  discussion  in  M'Enzie^s  Case^  to  prove,  that  the 
sale,  where  the  trustee  to  sell  is  the  purchaser,  is  ipso  jure  null ;  that 
there  is  no  sale,  no  contracting  party.    That  is  not  the  real  sense  of 
the  proposition :  but  it  is  this ;  which  is  very  plain  in  point  of  Equity, 
and  a  principle  of  clear  reasoning ;  that  he,  who  undertakes  to  act 
for  another  in  any  matter,  shall  not  in  the  same  matter  act  for  him- 
self.     Therefore  a  tnistee  to  sell  shall  not  gain  any  advantage  by 
VOL.  III.  46* 
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being  himself  the  person  to  buy  (1).  He  is  not  acting  with  that 
want  of  interest,  that  total  absence  of  temptation,  that  duty  imposed 
upon  him,  that  he  shall  gain  no  profit*  The  consequence  is  beyond 
doubt,  that,  in  whatever  shape  that  profit  redounds  to  him,  whether 
by  management,  which  is  the  common  case,  or  by  superior  good 
fortune,  it  is  not  fit,  that  benefit  shall  remain  to  him.  It  ought  to  be 
communicated  to  those,  whose  interests  being  put  under  his  care 
afforded  him  the  means  of  gaining  that  advantage. 

As  to  the  circumstances^  this  case  is  not  that  of  a  single  trustee. 
Several  other  persons  were  concerned  in  the  execution  of  the  trust. 
Lawrence,  being  a  banker,  entered  into  the  trust  probably  from  the 
advantage,  he  might  derive  th^t  the  money  would  probably  lie  long 
with  him ;  and  it  might  draw  custom  to  his  shop.  From 
his  situation  he  was  not  likely  to  be  acquainted  with  the  ^  real  [^^  75 1  ] 
value.  There  was  more  opportunity  for  that  species  of 
management ;  which  does  not  betray  itself  much  in  the  conduct  and 
language  of  the  party,  where  several  trustees  are  acting  together.  I 
am  sorry  to  say,  there  is  greater  negligence,  where  there  is  a  number 
of  trustees.  But  it  is  the  duty  of  a  trustee  to  correct  the  negligence, 
which  the  number  of  trustees  may  occasion.  With  regard  to  the 
house,  that  constituted  Lot  3,  it  is  no  answer  from  Lawrence  to  say, 
it  was  Baby,  who  directed,  that  the  stable  belonging  to  that  house 
should  be  added  to  Lot  2.  If  be  did,  it  was  Lawrence's  duty  to  . 
control  Raby.  From  his  conversation  it  appears,  he  was  perfectly 
sensible  of  the  advantage  of  it.  It  is  more  remarkable  as  to  Lot  8, 
Lawrence  had  gained  a  considerable  advantage  over  other  bidders, 
having  it  in  his  power  by  the  arrangement  of  Lots  2  and  3  to  make 
both  better.  Lawrence  had  applied  to  get  Lot  3  for  450/.  Why 
was  it  put  up  so  low  ?  Lord  Hardwicke's  observation  is  very  just ; 
that  a  great  deal  is  in  the  power  of  a  trijptee.  He  has  power  to  pre- 
vent mismanagement*  Nothing  can  be  more  improper  than  for  him 
to  let  a  iancy  prevail  at  the  auction  of  lowering  the  price,  at  which 
the  estate  was  put  up,  because  there  would  be  more  room  for  sport- 
ing the  biddings.  He  knew,  there  was  a  person,  who  would  give 
450/,  without  the  expense  of  a  public  sale ;  for  that  person  was  him- 
self. He  had  the  advantage  of  getting  it  tor  410/.  by  its  being  put 
up  so  low ;  and  when  reproached  by  Garnar,  he  admitted,  he  ought 
to  make  it  up  the  sum,  he  originally  offered.  Garnar  ought  at  least 
to  have  made  him  pay  the  di&rence,  when  he  executed  the  convey- 
ance. As  to  the  great  lot,  having  a  farm  in  the  neighborhood  he 
must  have  been  well  acquainted  with  the  circumstances.  According 
to  the  evidence  the  value  is  derived  from  two  circumstances.  They 
suppose,  I  do  not  know  upon  what  grounds,  that  in  1790  it  would 
not  have  fetched  more  than  the  price,  he  bid,  as  an  entire  farm :  but 
it  might  by  an  arrangement,  extremely  material  for  the  consideration 
of  the  trustee,  and  which  in  his  own  case  he  would  riot  have  fieuled 
to  attend  to,  by  dividing  it  into  different  lots.     That  was  an  advan- 

(1)  See  the  rule  more  precisely  defined,  poit,  vol.  vi.  62(>,  £r  parte  Laeof, 
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tage  inherent  in  the  estate,  if  the  sale  was  properly  conducted;  and 
he  atailed  himself  of  it,  when  he  had  an  eye  to  the  purchase.  I  haTe 
therefore  before  me  absolute  demonstration,  that  if  he  had  acted  with 
regard  to  the  trust  with  the  same  degree  of  vigilance  and  attenlioo, 
timt  he  applied  to  his  own  affiurs,  when  he  came  to  act  for  his  own 

benefit  with  some  part  of  the  trust  estate,  I  do  not  know 
[*  75S]     how  *  much,  but  more,  somewhat  consideiable  more,  wouU 

have  been  got,  than  wtw  obtained  upon  the  foraier  sale. 
Lord  Hardwicke  very  justly  observes,  that  where  a  trustee  has  a 
prospect  of  advantage  to  himself,  it  is  a  great  temptation  to  him  to 
be  negligent ;  acting  in  a  manner,  that  does  not  quite  fix  an  impu- 
tation upon  him.  His  conduct  may  be  so  covered,  that  it  may  be 
difficult  to  fix  direct  fraud  upon  him.  But  the  doctrine  of  the  Court 
would  be  completely  overturned  by  permitting  a  trustee  to  gain  profit 
to  himself  by  the  execution  of  his  trust  That  is  undoubtedly  estab- 
lished against  Mr.  Lawrence;  and,  there  being  no  measure,  by 
which  I  can  tell,  what  has  been  the  loss  to  the  trust,  I  must  make 
him  account  for  all,  he  has  made  by  the  transaction  ;  and  the  costs 
follow  the  decree. 

As  to- the  acquiescence,  it  is  put  rightly  in  the  argument  Yoa 
cannot  argue  upon  the  acquiescence,  where  there  is  a  large  body  of 
creditors  (i).  Wildbore  Garnar  was  too  much  in  the  power  of  the 
creditors ;  and  his  act  is  so  immaterial,  that  it  weighs  nothing  (2). 

1.  Although  the  circumstances  may  not  afford  paljnble  evidence  of  fiud, 
jrct,  whenever  a  trustee  purchases  the  estate  of  his  ctslm  que  trusty  such  a  tnossc- 
tion  is  so  open  to  abuse,  that  it  cannot,  (except  in  very  special  cases,)  be  suppoited 
in  Equity.  Morse  v.  Royal^  12  Ves.  372;  Ihtsnes  v.  GrmArookj  3  Meriv.209. 
And  the  application  of  this  principle  will  not  depend  upon  any  nice  inqniiyi 
whether  the  sale  was,  or  was  not  fairly  conducted:  liandaU  v.  Erringion,  10  Yes. 
428 ;  Ex  parte  Bennett,  10  Ves.  385 :  for,  if  such  an  investigation  were  necessuy 
before  a  bargain,  obtained  by  penons  standing  in  situations  of  influence  and  trust, 
could  be  set  aside,  the  ingenuity  of  fraud  mi^t,  in  many  cases,  elude  detection; 
but  the  broad  rule  is,  that  no  roan  shaU  sell  to  himself.  Parkes  v.  WkUe,  11  Ves. 
226;  Hatch  v.  Hatck,  9  Ves.  297;  ^ffer  v.  Lister,  6  Ves.  632;  Can^"^^ 
IfaUcer,  5  Ves.  681.  The  parties  may,  indeed,  come  to  an  element,  that  with 
reference  to  a  proposed  contract  of  purchase,  thej^  shall  no  longer  stand  in  tbe 
relative  situation  of  tnistee  and  cestui  qw  trust ;  and,  if  the  trustee  prove,  that, 
through  the  medium  of  such  an  agreement,  he  had,  previously  to  the  purchaKf 
distinctly  and  honestly,  removed  himself  from  the  character  of^  trustee ;  his  poi- 
chase  may  be  sustained :  Doumes  v.  Grazebrooky  ubi  supra,  Sanderson  v.  WaBnr^ 
13  Ves.  601 ;   Woodhmse  v.  Mcrediih,  1  Jac.  &  Walk.  222:  the  fact,  however 


(1)  ffxUiams  V.  Coussmaktr,  post,  vol.  xii.  136. 


,  ,  Post,  Campbell  v.  fFaUcer,  Ex  parte  Remolds,  vol.  v.  678,  707 ;  vL  277, 278; 
Coles  V.  TVecoihdi,  ix.  234,  and  the  note,  240;  Ex  parte  James,  viii.  337,  a  pur- 
chase by  the  solicitor  to  a  crnnmission  of  bankruptcy ;  Ex  parte  Bennett,  a  pmchue 
W  the  solicitor,  and  a  commiasioner  in  bankruptcy;  Bemickdl  v.  Enrk^on,  x.  3dl ; 
Parkes  v.  fTkiie,  xi.  209 ;  JEr  parte  Morgan,  Morse  v.  Ji<rual,  xii.  6,  ^ ;  Sander- 
son V.  Walker,  xiil  601 ;  Att^m^  General  v.  Lord  Dumey,  Gregory  v.  Gregory, 
Coop.  146,  201 ;  Doumes  v.  Grasoebrook,  3  Mer. 200;  Whatton  v.  Toone,  jnStmnk 
v.  MinOdn,  5  Madd.  54,  ^^  ;  Ex  parte  Bage,  4  Madd.  459,  a  purchase  by  an  aa- 
si^ee  in  bankruptcy;  J^aylor y^ Winch,  1  Sim.  dt  Stu.  555;  Oliter  v.  Court, ^ 
Pn.  127,  the  case  of  an  auctioneer.  As  to  a  purchase  by  an  agent  of  his  princi- 
pal's  property,  post,  Lord  Hardwicke  v.  Vernon,  vol.  iv.  411 ;  fVren  v.  Kirton,  viii. 
502;  Woodhouse  v.  MeredUf^  1  Jsc.  &  Walk.  204. 
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wkether  he  did  eflfectoally,  and  in  dae  time,  shake  off  the  chancter  of  tnistee,  will 
be  examined  with  jealous  strictness :  JEIr  parte  Benndt,  ubi  supra:  and  although 
the  connection  shall  appear  to  have  been  really  dissolved^  yet  if  information, 
acquired  whilst  that  connection  lasted,  has  been  withheld  from  the  former  eeshd 
que  trusif  this  concealment  will  vitiAte  the  contract  for  paiehase.  Ex  parte  Ltueu^ 
6  Vea.  626|  CoUs  v.  TreoUhidt,  9  Yes.  d48;  awer  v.  Court,  8  Price,  161, 164. 
Long  acquiescence  may  in  this  case,  as  in  eveiy  other,  bar  the  remedy  of  the 
defrauded  party ;  for,  the  laches  m^,  in  itself,  be  unjust,  and  contrary  to  equity 
and  good  conscience :  Chalmer  v.  Bradley^  1  Jac.  &  WaUL  62 ;  H^ebb  v.  Rorke,  2 
Sch.  &  Lef.  672 :  or  the  property  may  have  passed  tfarouffh  the  hands  of  subse- 
quent innocent  purchasers :  Bonnof  v.  Ridgard,  1  Cox,  149:  though,  of  course,  if 
notice  of  Uie  trust  be  charged,  and  proved,  the  fact  that  that  there  have  been 
mesne  assignments  will  notaroct  the  equity  to  set  aside  the  transaction.  Momey 
Oeneral  y.  Lord  Dudky,  Cooper,  146.  uenendiy  speaking,  however,  the  ladies 
which  would  bar  a  legu  title,  will  bar  equitable  claim ;  even  in  cases  tainted  by 
fraud :  Btmd  v.  Hopkins,  1  Sch.  &  Lef.  429;  CholmondeUy  v.  Clinton  2  Jac.  & 
Walk.  139 ;  l^ackkouse  v.  Bamston,  10  Yes.  467 :  but,  in  a  case  between  a  trustee 
and  Ids  cestui  que  trust,  the  question  of  acquiescence  can  never  arise,  till  it  is  first 
shown  that  the  eesUd  que  trust  was  acquainted  with  the  facUr,  constituting  a  fraud 
upon  his  rights ;  so  long  as  he  continued  ignorant  of  those  facts,  there  could  be 
no  wilful  lathes  in  not  quarrelling  with  the  transaction  upon  those  special  grounds. 
Rmdal  v.  Errington,  10  Yes.  427. 

2.  The  dichim  in  the  principal  case,  that  where  there  is  a  large  bod^  of  credi- 
tors, the  argument  which,  in  the  case  of  an  individual,  might  arise  from  acqui- 
escence, cannot  aj^ly ;  must  at  least,  be  qualified  by  the  aoctrine  laid  down  by 
Lord  Alvanley  [ArdenI,  that  creditors  cannot  be  permitted  to  come  for  relief  at 
any  distance  of  time ;  but  must  abide  by  the  conduct  of  the  party  who  manages 
the  cause  in  the  result  of  which  they  are  c<Miceniea.  Heroi  v.  Dimooody,  4  Br. 
269. 
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[1798,  Feb.  22, 23 ;  Mat  8, 11.] 

Devise  of  a  copyhold  (duly  surrendered)  to  A.,  and  his  heirs  in  trust  fiv  R,  and 
his  heirs:  upon  the  death  of  B.  without  heirs,  the  heir  of  the  trustee  has  no 
equity  to  compel  the  lord  to  admit  him ;  and  his  bill  was  dismissed  without 
costs. 
*  Whether  Mandamus  to  the  lord  to  admit  to  a  copyhold  lies.    Qu.,  [p.  754.] 

Isaac  Honnor,  being  seised  in  fee  according  to  the  custom  of  (he 
manor  of  Laleham  Billets  of  30  acres  of  customary  lands,  by  his  will 
(having  first  duly.surrendered  the  premises  to  the  usethereof )  de- 
vised all  the  said  30  acres  of  customary  land  to  his  wife  Mary  in 
fee :  and  soon  afterwards  died ;  upon  which  his  widow  was  in  1752 
at  a  Court-baron  of  the  said  manor  admitted  tenant  to  the  said  30 
acres ;  and  at  the  same  Court  she  surrendered  them  to  the  use  of 
her  wilK  She  afterwards  married  Sampson  Bennet ;  who  died  in 
her  life  intestate  and  without  issue. 

Mary  Bennet  by  her  will  devised  to  Jane  Noble  and  Walter  Wil- 
liams all  and  every  her  freehold,  copyhold,  and  leasehold  messuages, 
lands,  tenements,  and  hereditaments,  to  hold  to  them,  their  heirs, 
executors,  and  administrators,  riespectively,  according  to  the  nature 
of  the  several  estates,  during  the  natural  life  of  Catherine  Browne 
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^sister  of  the  testatrix)  upon  the  trusts  nevertheless  and  to  and  for 
the  several  intents  and  purposes  after  limited,  expressed,  and  de- 
clared :  that  is  to  say,  upon  trust  out  of  the  rents,  issues 
[*753]  ^'and  profits,  to  pay  an  annuity  of  SOL  into  the  proper 
hands  of  her  said  sister  Catherine  Browne  during  her  nat- 
ural life  ;  and  as  to  the  residue  of  the  rents,  &c.,  after  discharging 
the  expense  of  repairs,  and  satisfying  the  said,  trustees  for  their 
trouble  in  receiving  the  same,  to  pay  or  otherwise  permit  said  Jane 
Noble  to  receive  the  same  for  and  during  the  term  of  her  natural 
life  for  her  separate  usje ;  and  after  the  decease  of  her  sister  and  Jane 
Noble  she  devised  all  the  said  freehold,  copyhold,  and  leasehold, 
messuages,  lands,  &c.,  to  the  said  Walter  Williams,  his  heirs,  exec- 
utors, and  administrators,  respectively,  according  to  the  nature  of 
the  several  estates,  upon  trust  for  the  heirs  and  assigns  of  the  said 
Jane  Noble  for  ever;  charged  with  an  annuity  of  102.  for  three 
years ;  and  she  appointed  Jane  Noble  and  Walter  Williams  ex- 
ecutors. 

In  1779  the  testatrix  died.  The  executors  proved  the  will ;  and 
Walter  Williams  entered  upon  the  real  estates,  and  received  the 
rents  and  profits,  and  applied  them  according  to  the  directions  of 
the  will  till  1781 ;  when  Jane  Noble  having  married  Henry  Malpass, 
Williams  permitted  them  to  receive  the  rents,  and  apply  them  ac- 
cording to  the  will. 

Jane  Malpass  died  in  1782  without  issue  or  any  heir  whatever. 
Walter  Williams  died  in  May  1783 ;  having  never  been  admitted  to 
the  said  copyhold  estate.  Catherine  Browne  died  in  June  1783 
without  any  heir ;  having  been  paid  her  annuity  to  the  time  of  her 
death. 

The  bill  was  filed  by  the  only  son  and  heir  at  law  of  the  trustee 
Walter  Williams  against  the  lord  of  the  manor  of  Laleham  Billets ; 
pmying  that  the  Defendant  may  be  compeUed  to  admit  him  to  the 
said  copyhold  estate. 

The  lord  claimed  by  escheat ;  the  trusts  of  the  will  being  per- 
formed and  at  an  end. 

Attorney  Oeneral  [Sir  John  Scott],  Mr.  Mamfidd,  and  Mr.  SSngj 
for  the  Plaintiff.  The  defect  of  a  tenant  is  the  only  ground,  upoo 
which  the  lord  can  claim.  Here  is  no  defect  of  a  l^al  tenant.  It 
has  been  long  established,  that  this  is  the  proper  Court  to  compel 

the  lord  to  admit. 
[*754]         *Lord  Chancslloh  [Louohbobough].      This  is  the 
case  of  Burgess  v.  Wheate  exactly. 

Solicitor  Oeneral  [Sir  John  Mitford],  and  Mr.  Graham^  for  the 
Defendant.  The  Plaintiff  comes  into  Equity,  insisting  upon  a  legal 
right,  and  having  no  equitable  right  whatever.  He  is  intended  to 
be  a  mere  trustee,  to  take  no  beneficial  interest.  If  Mrs.  Noble  had 
died  in  the  life  of  the  testatrix,  he  would  have  had  no  claim  but  for 
the  heirs  of  the  testatrix ;  who  would  have  been  entitled  by  desceDt, 
not  under  the  will.  The  Plaintifi*  comes  in  quite  a-different  diarac- 
ter  and  for  a  different  purpose  from  those  of  the  Plaintiff  in  Burg^ess 
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V.  Wheatej  1  Bkck.  1S3.  There  the  grantee  of  the  Crown  was 
obliged  to  come  into  Equity  upon  an  equitable  title  against  the  per- 
son having  the  I^al  estate,  for  the  purpose  of  compelling  a  convey- 
ance ;  and  the  decision  was  upon  the  ground,  that  there  was  no 
Equity  on  behalf  of  the  Crown  to  compel  the  heir  of  the  trustee  to 
make  that  conveyance  ;  for  the  Crown  could  only  claim  the  Equity 
vested  in  the  person,  to  whom  the  estate  was  given ;  and  that  Equity 
ceased  in  consequence  of  the  death  of  that  person  without  an  heir : 
and  therefore  it  was  impossible  to  sustain  that  claim.  This  case  is 
directly  the  reverse  of  that.  The  only  title  of  the  Plaintiflf  is  as 
trustee  for  a  non-entity.  There  is  no  ground  for  Equity  to  inter- 
fere. Equity  never  interferes  upon  a  copyhdd  estate  but  to  compel 
the  lord  to  do  justice,  where  the  conscience  of  the  lord  is  bound  in 
favor  of  a  person  claiming  properly  under  the  lord.  In  The  King 
V.  The  Lard  of  the  Manor  of  Hendm,  2  Term.  Rep.  B.  R.  484, 
the  Court  of  King's  Bench  did  certainly  grant  a  Mmidamm  to  the 
lord  to  admit ;  and  they  held  the  same  doctrine  in  The  King  v. 
Rennet,'2  Term.  Rep.  B.  R.  198 ;  but  it  was  not  submitted  to. 

Lord  Chancelloh.     That  case  has  not  been  followed,  I  think  (1). 

For  the  Defendant.  The  King  v.  Midhurstj  1  Wils.  283,  which 
is  relied  upon  in  2  Term  Rep.  B.  R.  198,  proves,  it  ought  not  to 
be  granted :  and  it  was  refused  in  another  case ;  the  Court  doubting^ 
whether,  as  it  involved  a  private  right,  they  could  grant  a  mandamus. 
The  question  here  is  simply,  whether  the  Plaintiff  has  a  title  in  con- 
science again  the  lord.  In  Burgess  v.  Wheate^  Lord 
*  Mansfield  was  in  favor  of  the  equity  for  the  Crown :  [*  755] 
Lord  Henley  was  of  a  different  opinion ;  principally  upon 
the  ground,  that  the  title  of  the  Crown  must  be  in  right  of  a  person 
not  existing ;  namely,  the  heir  of  a  person  who  died  without  an  heir. 
So  this  Plaintiff  can  only  claim  in  behalf  of  a  person  who  does  not 
exist.  A  copyholder^s  is  really  an  equitable  title.  It  is  to  be  com- 
pleted by  admission ;  which  can  only  be  compelled  in  a  Court  of 
Equity ;  and  until  actual  admission  the  Courts  of  Law  will  not 
take  notice  of  it.  This  is  not  the  case  of  the  heir,  but  of  a  per- 
son claiming  a  right  to  be  admitted  upon  a  surrender  to  the  use  of 
a  will. 

Lord  Chancellob.  I  had  taken  this  up  a  little  too  quickly. 
I  conceived  it  to  be  the  case  of  Burgess  v.  Wheate.  So  it  very 
nearly  is :  but  upon  looking  into  that  case  it  rather  applies  for  the 
Defendant ;  for  the  ground  of  the  decision,  particularly  in  Lord 
Northington's  opinion,  is,  that  the  Court  had  no  jurisdiction.  Then 
ex  converso  I  want  to  know,  what  jurisdiction  I  have.  They  might 
have  demurred  to  the  bill. 

For  the  Plaintiff.  The  right  of  a  copyholder  is  not  an  equitable, 
but  a  legal,  right:  for  the  admission  is  mere  form :  but  though  it  is 

a  legal  right,  yet  the  Courts  of  Law  have  now  said,  there  is  no  rem- 

*■  

(1)  Since  this  case  the  Court  of  King's  Bench  has  maintained  thatjurisdiction : 
The  Kinfr  V.  Coggan,  6  Bast,  431,  and  The  King  v.  The  Dttke  of  Leeds,  in  the 
note,  4^*2. 
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edjr  at  law ;  for  the  late  cases  of  the  Mandamus  which  were  founded 
upon  a  mistake  of  a  case  in  Comberbach,  cannot  be  supported ;  and 
the  Courts  have  said,  that,  though  it  is  a  l^al  right,  the  copyholder 
may  come  into  Equity.  If  a  fine  was  due,  the  lord  might  call  up<»i 
him  to  be  admitted.  To  complete  his  right  against  the  lord  and  to 
preserve  evidence  of  his  title  it  is  necessary  for  him  to  procure  an 
admission.  For  those  reasons  he  must  come  here,  though  having  a 
l^al  title ;  the  Courts  of  Law  refusing  their  assistance.  It  is  a  sin- 
gle case.  To  say,  this  Plaintiff  has  no  right  to  procure  admittance 
from  the  lord,  is  to  say,  no  copyholder  has  such  right  He  is  in  the 
same  situation  as  the  heir  of  any  other  copyholder,  if  Burgess  v. 
Wkeaie  is  law ;  for  the  trust  is  nothing  to  the  purpose.  The  De- 
fendant is  only  to  look,  who  was  the  last  legal  tenant ;  and  whether 
he  disposed  of  his  estate  or  suffered  it  to  descend  to  his  heir.  It 
is  immaterial  to  the  lord,  what  uses  are  behind.  It  is  true,  he  comes 
upon  a  legal  title :  but  there  is  a  form  necessary  to  complete  and 
give  evidence  of  his  title ;  which  can  be  obtained  here  only. 
[♦756]  In  Comyn's  ♦Digest  and  Equity  Cases  Abidged,  tit 
Copyholder,  there  are  many  cases  estabUshing  the  juris- 
diction of  this  Court  to  compel  the  lord  to  admit.  The  Defendant 
received  the  surrender  from  the  owner ;  and  must  therefore  admit 
the  person  directed  by  it. 

Lord  Chancellor  [Loughborough].  The  lord  could  not  help 
receiving  the  surrender. 

The  only  point  determined  in  Burgess  v.  Wheate  was,  that  the 
Crown,  entitled  as  it  was  supposed,  by  escheat  upon  the  death  of 
the  cestuy  que  trusty  had  not  a  title  by  suhpmM  in  this  Court  to  make 
the  heir  of  the  trustee,  having  merely  a  legal  estate,  convey ;  bat 
there  was  no  equity  for  this  Court  to  exercise  jurisdiction.  Is  not 
the  converse  of  that  equally  true  ?  If  the  lord  has  no  equity  in  that 
case,  can  I  find  any  ground  of  equity,  where  the  person  having  the 
legal  estate,  and  telling  me,  he  has  no  beneficial  interest,  desires  me 
to  act  for  his  benefit  upon  the  estate  of  the  lord  ?  The  Court  ccm- 
siders  the  mere  legal  estate  as  nothing.  It  is  clearly  true,  that  if 
the  lord  refuses  to  admit  the  tenant,  this  Court  will  compel  the  lord 
to  admit  him :  the  title  standing  upon  the  rolls  of  the  manor.  The 
f^round  for  this  Court  acting  between  k>rd  and  tenant  is,  that  the 
lord  de  jure  may  call  upon  the  tenant  to  be  admitted,  if  he  stands 
out ;  for  he  has  a  right  to  the  fine  and  his  services :  the  tenant  hav- 
ing all  the  beneficial  interest  not  the  lord.  This  Court  will  not  let 
the  parties  stand  in  this  situation,  that  the  lord,  who  has  his  remedy 
against  the  tenant  to  compel  him  to  pay  the  fine  and  perform  the 
services,  or  to  forfeit  his  estate,  shall  by  refusing  to  call  upon  him 
prevent  him  from  having  evidence  (^  his  title  upon  the  roll,  which 
are  in  the  lord's  keeping.  The  Court  acts  in  that  case  upon  the 
ground  of  the  tenant's  having  the  beneficial  interest  in  the  hnd.  I 
wish  it  to  stand  over ;'  for  in  my  present  view  of  it  I  wish  first  to  be 
informed,  what  my  jurisdiction  is.  Both  in  cases  of  purchase  and 
surrender  to  the  use  of  the  will  the  lord  does  by  permitting  the  sur- 
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render  to  be  entered  upon  the  rolb  partake  of  the  trust :  but  that 
does  not  go  the  whole  length  of  the  point,  I  wish  to  be  considered. 
I  feel  considerable  doubt  and  that  doubt  is  grounded  upon  the  rea- 
soning, which  supports  Burgess  v.  Wheate. 

May  8th.  The  cause  came  on  again ;  and  the  Counsel  for  the 
Plaintiflf  repeated  their  arguments  in  support  of  the  bill :  but  no 
new  ground  was  suggested. 

*  Lord  Chancellor.  How  do  you  give  me  jurisdiction  ?  [*  757] 
Have  you  found  any  case,  where  a  person  having  the  legal 
estate,  and  only  the  legal  estate,  can  come  into  this  Court  for  any 
purpose  ?  The  result  of  Burgess  v.  Wheate  is,  that  the  grantee  of 
the  Crown  had  no  right  to  a  subpcena.  I  wish  to  know,  if  there  is 
any  instance  of  a  bill  sustained  upon  a  mere  legal  title  for  an  acces- 
sory to  the  legal  estate.  Here  upon  the  state  of  the  case  you  are 
only  entitled  to  a  legal  estate,  without  having  any  very  beneficial  in- 
terest in  the  land ;  and  you  come  to  desire  me  to  support  the  legal 
title  by  compelling  the  lord  to  admit  you.  If  it  is  a  legal  duty,  I  do 
not  know,  what  I  have  to  do  with  it.  Burgess  v.  WheatCy  suppos- 
ing it  w^U  decided,  establishes,  that  if  a  man  has  got  the  legal 
estate,  the  Court  will  not  take  it  from  him,  except  for  some  person, 
who  claims,  by  descent,  devise,  or  purchase,  some  interest  in  the 
land :  but  it  does  not  follow,  that  I  am  to  give  him  the  l^al  estate. 
In  the  case  of  Sir  Francis  Oust  he  had  the  legal  estate  under  a  will : 
but  there  was  an  outstanding  tenn,  which  prevented  him  from  com- 
ing to  the  actual  possession.  The  purposes  of  it  were  satisfied ;  and 
he  wanted  to  get  it  annexed  to  the  le^  estate.  It  came  upon  mo- 
tion before  Lord  Northington.  The  bill,  which  was  singular  in  its 
(omn,  was  a  good  deal  scouted. 

March  llth.    The  cause  stood  over  till  this  day;  when  the  bill 
was  dismissed  without  costs  (1). 

1.  It  copyholds  escheat  to  the  crown,  the  disposal  thereof  may  be  directed 
by  warrant  under  the  king's  sign  manual ;  see  stat  39  &  40  Gea  lU.  c.  88,  s.  12. 

2.  It  is  now  settled  tiuit  a  mandamus  to  the  lord  of  a  manor,  to  admit  a  copy- 
holder, claiming  by  descent,  or  making  out  a  sufficient  prima  facie  title,  does  lie. 
Jlie  King  v.  3^  Brmer^  Compam^  3  Baxn.  &  Cress.  172;  The  King  v.  Ths 
Lord  of  the  Manor  of  BonsaUy^  nanu  &,  Creas.  175;  The  King  w.  CoggaUy  G 
East,  J32.  But  a  Court  of  ^^itv  will  give  no  sanction  to  the  prosecution  of  a 
stale  demand  of  this  kind.     Jriddowson  v.  Lord  Harrington,  1  Jac.  &.  Walk.  548, 

(1)  As  to  the  claim  of  the  tnistee,  where  the  objects  of  the  trust  fail,  see,  alsoi 
asitej  Bardey  v.  RusseU,  424»  and  Walker  v.  Denne^  vol.  ii.  170. 
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HAMMERSLEY  v.  PURLING. 

[1796,  Mat  1&] 

A  BONO,  assigned  after  a  secret  act  of  bankruptcy  by  the  assignor,  as  securi^  for 
money,  af^rwards  paid  to  his  use,  cannot  be  retained  against  the  assignees 
under  the  commission. 

The  bill  stated,  that  Benjamin  Martindale  and  Edward  Fitch, 
carrying  on  business  in  partnership  as  wine-merchants,  by  indentures, 
dated  the  8th  of  September,  1796,  asfitigned  to  John  Martindale,  his 
executors,  &c.  all  their  joint  and  separate  property  in  consideration 
of  his  undertaking  to  pay,  and  indemnifying  them  against  all  their 
joint  and  separate  debts ;  which  he  thereby  coyenanted  to  pay. 

John  Martindale,  being  by  virtue  of  the  said  indenture  possessed 

of  a  bond  by  the  Marquis  of  Stafford  to  B.  Martindale  and 

[*  758]     Fitch  ♦  for  payment  of  6000/.  and  interest,  on  the  11th  of 

May,  1797,  in  order  to  raise  money  to  pay  the  creditors  of 

B.  Martindale  and  Fitch,  by  indenture  dated  the  10th  of  October, 

1796,  assigned  the  said  bond  to  the  Plaintifis,  his  bankers ;  and  by 
articles  of  the  same  date  it  was  agreed,  that  the  said  bond  should 
remain  in  the  possession  of  the  Plaintiffs,  their  executors,  &c.  as  a 
collateral  security  for  all  sums  of  money  due  or  to  become  due  firom 
John  Martindale  to  them. 

At  the  execution  of  that  indenture  the  balance  against  John  Mar- 
tindale in  his  account  with  the  Plaintiffs  did  not  amount  to  200/.  but 
between  that  time  and  the  bankruptcy  of  John  Martindale  he  drew 
from  the  Plaintiffs  and  paid  in  to  them  considerable  sums ;  and  with 
the  money,  which  from  time  to  time  he  received  from  them,  he  paid 
divers  joint  and  separate  debts  of  B.  Martindale  and  Fitch  amount* 
ing  to  about  15,000/.  and  the  sums,  he  so  received,  exceeded  in 
June,  1797,  when  he  committed  an  act  of  bankruptcy,  the  sums, 
which  he  had  paid  in,  by  about  7000/.  which  sum  was  drawn  by 
him  for  the  purpose  of,  and  was  applied  in,  paying  the  said  joint 
and  separate  debts ;  and  the  Plaintiffs  made  no  objection ;  consider- 
ing themselves  secured  against  such  balance  by  the  said  bond  of  the 
Marquis  of  Stafford ;  and  they  accordingly  on  the  13th  of  May,  1797, 
received  6300/.  the  principal  and  interest  due  thereon ;  and  carried 
it  to  the  credit  of  John  Martindale ;  whereby  the  balance  against 
him  at  the  time  of  his  bankruptcy  in  June  following  did  not  much 
exceed  500/.  Upon  the  11th  of  September,  1797,  a  commission  of 
bankruptcy  issued  against  John  Martindale  on  an  act  of  bankruptcy 
committed  in  June  preceding;  and  upon  the  19th  of  September, 

1797,  a  joint  commission  issued  against  B.  Martindale  and  Fitch, 
upon  an  act  of  bankruptcy  previous  to  the  date  of  the  assignment  to 
John  Martindale.  The  assignees  under  the  joint  commission  brought 
an  action  in  the  Court  of  Common  Pleas  against  the  Plaintiffs ;  and 
obtained  a  verdict  for  the  sum,  they  had  received  upon  the  said 
bond. 
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The  bill  prayed  an  injunction  to  restrain  the  Defendants  from 
taking  out  execution  for  the  recovery  of  the  said  sum  of  63002.  or  for 
so  much  thereof  as  had  been  applied  by  John  Martindale  in  payment 
of  the  debts  of  B.  Martindale  and  Fitch ;  and  that  for  that  purpose 
an  account  might  be  taken ;  or  if  the  Plaintiff  should  not 
appear  entitled  to  such  relief,  that  they  might  be  *  declared  [•  759] 
entitled  to  be  allowed  so  much  of  the  said  sum  of  6300Z. 
as  the  estate  of  John  Martindale  is  charged  with  by  the  assignees  of 
B.  Martindale  and  Fitch. 

The  bill  insisted,  that  the  Plaintiflb  ought  to  be  considered  as  hav- 
ng  paid  debts  of  B.  Martindale  and  Fitch  to  the  amount  of  the  sum 
received  by  them  on  the  bond :  and  having  paid  the  same  without 
notice  of  any  act  of  bankruptcy  committed  by  them,  the  Plaintiffs 
ought  to  be  permitted  to  retain  the  same ;  and  they  charged,  that 
the  estate  of  B.  Martindale  and  Fitch  had  been  allowed  the  said 
sum  of  6300Z.  or  part  thereof  in  account  with  the  estate  of  John 
Martindale. 

To  this  bill  the  assignees  of  B.  Martindale  and  Fitch  filed  a  gen- 
eral demurrer. 

Solicitor  General  [Sir  John  Mitford]y  and  Mr.  Piggott,  for  the 
demurrer.  The  supposed  Equity  is,  that  after  a  verdict  at  law 
against  the  Plaintiff  in  an  action  for  the  money  received  upon  the 
bond,  the  ground  of  which  was,  that  Martindale  and  Fitch  had  com- 
mitted an  act  of  bankruptcy  before  the  assignment  of  the  bond  to 
John  Martindale,  they  may  defeat  the  effect  of  that  action.  Hankey^s 
case  in  the  bankruptcy  of  Tyler  was  a  much  stronger  case.  It  is 
impossible  to  prevent  over-reaching  property  coming  to  the  hands 
of  a  person  after  an  act  of  bankruptcy  by  the  owner.  This  deed 
was  in  itself  an  act  of  bankruptcy.  The  payment  of  a  particular 
creditor  is  in  fact  the  injury,  which  occasions  the  relation. 

Attorney  General  [Sir  John  Scott],  and  Mr.  FonhlanquCy  for  the 
Plaintiffs. 

John  Martindale  has  a  right  to  stand  in  the  place  of  the  creditors, 
he  paid  ;  and  the  Plaintiffs  stand  in  his  place.  The  question  then 
is,  whether,  the  Plaintiffs  having  that  right,  your  Lordship  will  per- 
mit the  assignees  to  take  out  of  their  hands  the  whole  amount  of  the 
bond  ;  or  whether  there  is  not  an  Equity  for  an  inquiry,  what  sum 
would  be  due  to  the  Plaintiffs  in  the  right  of  the  creditors  so  paid, 
and  a  right  to  deduct  that  sum.  If  so,  the  bill  is  necessary  for  that 
account,  at  least  so  far  as  to  answer  the  demurrer.  The  Plaintiffs 
understanding,  that  Martindale  and  Fitch  had  not  committed  an  act 
of  bankruptcy,  paid  those  creditors.  The  intention  was,  that  those 
persons  should  not  be  any  longer  considered  creditors :  but  they  pro- 
ceeded upon  a  mistake  of  their  situation.  The  Plaintiffs 
have  a  right  to  say,  the  *  money,  they  advanced,  shall  not  [*  760] 
be  considered  as  a  discharge  of  those  debts  ;  but  that  the 
creditors  so  paid  shall  be  considered  as  trustees  for  the  Plaintiffs 
against  the  estate  of  Martindale  and  Fitch.  The  estate  of  Martin- 
dale and  Fitch  has  had  the  benefit  of  this  6000/.  in  account  with  the 
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estate  of  John  Martindale.    They  are  not  entitled  to  double  pay- 
ment :  to  the  bond  and  the  amount  of  the  bond. 

Lord  Chancellor  [Louohborough].  I  do  not  see,  how  the 
Plaintiffs  can  stand  in  the  place  of  the  creditors,  who  have  been  paid. 
The  Plaintiffs  have  advanced  money  for  the  benefit  of  Martiiidale 
and  Fitch  after  an  act  of  bankruptcy,  of  which  the  PlaintiffB  were  ig- 
norant. If  the  bond  had  not  been  paid,  the  Defendants  would  have 
a  clear  right  to  it  in  an  action  of  trover.  Suppose,  John  Martiudale 
had  not  assigned  the  bond,  but  had  paid  his  own  mcxiey ;  the  as- 
signees of  Martindale  and  Fitch  might  have  brought  an  action  of 
trover.  The  money  received  upon  it  is  purely  money  received  to 
the  use  of  the  assignees.  If  any  entry  has  been  made  allowing  tbe 
estate  of  Martindale  and  Fitch  this  sum  in  account  with  the  estate 
of  John  Martindale,  being  become  bankrupts,  that  entry  cannot  stand ; 
and  the  account  must  be  rectified.  It  is  impossible  to  make  any 
thing  of  it.    Allow  the  demurrer. 

Bt  the  47th  section  of  the  consolidated  Banknipt  Act,  6  Geo.  IV.  c  1€|  itis 
enacted,  that  bona  fide  creditors  shall  be  admitted  to  prove  under  the  comnusBioa 
a^inst  their  debtor,  notwithstanding  any  prior  act  of  bankruptcjr  committed  by 
him  before  the  debt  to  them  was  contracteo,  provided  they  had  neither  actual  dot 
constructive  notice  of  any  act  of  baakmptcy  by  him  committed. 
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ACCOMMODATION  BILLS. 

See  Bankrupt,  12. 
ACCOUNT. 

An  old  account  shall  not  be  unrav* 
elled  ;  though  settled  upon  an 
erroneous  principle,  Qray  v. 
Minnethorpc  103 

See  Charity,  7.     Illegal  Con- 
tract, 4,  7. 
ADMINISTR  ATICfN..-See  Assets. 
AFFINITY.— See  Will,  21. 
AGREEMENT. 

1.  Specific  performance  of  articles 
to  grant  a  lease  to  the  Plaintiff 
decreed;  though  he  had  con- 
tracted to  underlet  contrary  to 
those  articles.  WiUicans  v. 
Cheney.  59 

2.  Specific  performance  of  an 
agreement  to  build  may  be  de- 
creed, if  sufficiently  certain  : 
but  a  general  covenant  to  lay 
out  a  certain  sum  in  a  building 
of  a  certain  value  cannot  be  so 
executed.  Mosefy  v.  Virgin.  184 

3.  Testator  by  codicil  in  1776  re- 
citing, that  he  had  devised  his 
real  estate  by  his  last  will,  dated 
25th  November,  1752,  charged 
his  real  estates  with  his  debts, 
and  legacies  given  by  the  codi- 
cil ;  and  appointed  executors  : 
the  bill  was  by  devisees  of  the 

VOL.  in.  47 


AGREEMENT— anUinued. 

real  estate  under  another  will 
of  1756,  one  of  whom  was  a 
legatee  in  the  codicil,  stating, 
that  the  will  of  1756  was  exe^ 
cuted  in  pursuance  of  an  agree* 
ment  to  make  mutual  wills ; 
that  the  testator  by  the  death  of 
the  other  party  was  bound,  if  not 
in  law,  in  honor;  and  did  not 
mean  to  revoke  the  will  of  1756 
and  revive  that  of  1752;  and 
praying,  that  the  will  of  1756 
and  the  codicil  might  be  estab- 
lished, the  trusts  carried  into 
execution,  and  the  legacy  paid  : 
upon  an  issue  directed  the  will 
of  1752  was  established  ;  evi- 
dence of  mistake  being  reject- 
ed :  on  farther  directions  the 
Plaintiffs  relied  on  the  agree- 
ment ;  and  offered  evidence 
in  support  of  it :  the  bill  was 
dismissed ;  the  Lord  Chancellor 
beinff  of  opinion,  that  the  relief 
sought  was  inconsistent  with  the 
frame- of  the  bill ;  and  therefore 
could  not  be  given  under  the 
genera]  prayer  ;  that  the  evi- 
dence ought  not  to  be  received ; 
and  that  upon  the  evidence  the 
agreement  was  uncertain  and 
unfair  ;  and  therefore  not  to  ba 
executed.  Lord  Walpole  v. 
lAfrd  Orford.  402 
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AGREEMENT— continued. 
4.  Agreement  for  a  mortgage  a  spe- 
cific lien  against  creditors.     582 
See  Bankrupt,  14.  Demurrer. 
Fraud,  1.    Frauds  (Statute 
of)  1,  3,  6.    Interest,  6,  7. 
title,  1. 

ALIEN. 

Legacy  to  a  married  woman, 
subject  of  a  foreign  state,  paid 
to  the  husband;  to  whom  it 
would  by  the  law  of  that  coun- 
try belong.  923 
APPEALS  TO  THE  LORDS. 

See  pages  220, 300, 503, 506, 
551,  650,  738. 
ANSWER. — See  Decree  pro  con- 

fesso.     Practice,  3,  10, 13. 
APPOINTMENT. 

See  Vested  Interest,  9. 
ARBITRATION.— See   Privilege. 
ARTICLES. 

See  Agreement.      Deed,    1. 
Trust,  10. 

ASSETS. 

1.  Devise  in  trust  to  sell  for  pay- 
ment of  debts  and  funeral  ex- 
penses; with  a  particular  dispo- 
sition of  the  surplus  money  ; 
the  personal  estate  not  being 
otherwise  disposed  of  than  by 
the  appointment  of  an  executor, 
who  was  not  one  of  the  trustees, 
is  first  liable  to  the  debts,  &c. 
especially  as  the  produce  of  the 
sale  was  not  sufficient  for  them. 
Gray  v.  Minncthorpe.  103 

2.  Under  a  devise  to  sell  and  pay 
debts  and  funeral  expenses  the 
personal  estate  was  exempted 
without  any  express  words  upon 
the  evident  intention.  Burton 
V.  Knowlton,  107 

3.  Where  there  is  an  express  direc- 
tion in  a  will,  that  the  debts, 
&c.  shall  be  paid  out  of  the 
real  estate,  the  person  to  whom 
the  personal  is  bequeathed,  takes 
it  exempt.  Ill 

4.  To  exempt  a  personal  estate 
under  a  devise  for  payment  of 

'  debts  the  intention  must  appear 
plainly   on   the   will  :    and   the 


ASSETS— fon/iftMif. 

Court  cannot  look  to  intrinsic 
circumstances.  Brummel  v. 
Prothero,  111 

5.  Though  a  general  charge  of 
debts  upon  a  devised  estate  will 
not  prevent  the  previous  appli- 
cation of  an  estate  descended, 
yet  if  the  devised  estate  is  se- 
lected and  appropriated  to  the 
debts*  it  is  liable  before  the 
estate  descended:  but  this  ar- 
rangement does  not  bind  the 
creditor.     Manning  v.  Spooner. 

114 

6.  The  personal  property  of  an 
intestate,  where  situated,  must 
be  distributed  by  the  law  of  the 
country,  where  his  domicil  was; 
which  is  primo  facie  the  place  of 
his  residence :  but  that  may  be 
rebutted  and  supported  by  cir- 
cumstances. Bempde  v.  John- 
stone. 196 

7.  Personal  estate  not  exempted 
from  debts,  d&c.  by  a  charge 
upon  real.     Bumaby  v.  Grijbi. 

266 

8.  To  exempt  personal  estate  from 
debts  the  intention  must  be 
manifest.      •  477 

0.  Real  estates  devbed  held  liable 
to  simple-contract  debts  under  a 
direction  in  the  beginning  of 
the  will,  that  debts  and  funeral 
expenses  should  be  first  paid: 
that,  which  descended  to  the 
heir  by  the  failure  of  the  devise, 
to  be  first  applied.  WilHams 
V.  Chitttf.  545 

10.  No  difference  between  debts 
and  legacies  in  an  implied  charge 
upon  real  estate  by  will.        551 

11.  Devise  afler  payment  of  debts : 
the  debts  are  charged.  Shan" 
cross  V.  Finden.  738 

12.  Distinction  between  debts  and 
legacies  in  an  implied  charge 
upon  an  estate  specifically  de- 
vised. 739 

See  Bond,  2.  Legacy,  2.  Will, 
11, 12,  13. 
ASSIGNMENT  OF  AN  OFFICE. 
See  Register's  Office. 
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AUCTION. 

1.  At  an  auction  one  person  only 
bids  for  the  vendor  to  75/.  an 
acre  upon  a  private  notice  to  the 
auctioneer :  then  after  a  contest 
with  real  bidders  the  estate  was 
bou^t  at  101/.  175.  an  acre :  and 
the  purchaser  some  days  after- 
wards paid  the  duty  :  he  was  de- 
creed to  perforin  the  contract 
with  costs.  Bromley  v.  AlL  620 

2.  Where  all  the  bidders  at  an  auc^ 
tion  except  the  buyer  are  bid- 
ding for  the  seller  without  notice, 
and  the  buyer  is  thereby  induced 
to  give  more  than  the  value, 
neither  Courts  of  Law  nor  Equity 
will  support  it.  624 

3.  No  objection  to  a  sale  by  auc- 
tion that  persons  were  employed 
by  the  vendor  to  bid  for  him 
without  public  notice.  627 
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BAILOR  AND  BAILEE. 

See  Discovery,  2. 
BANK  OF  ENGLAND. 

Bank  stock  specifically  bequeathed 
to  A.  in  trust  to  pay  a  bond 
debt  to  himself;  and  as  to  the 
rest,  for  B.  for  life ;  remainder 
over :  the  trustee  being  also  exec- 
cutor  transferred  to  persons  not 
entitled  under  the  will :  the  bank 
is  not  chargeable.  Hariga  v. 
The  Bank  of  England.  55 
See  Sequestration,  1. 
BANKRUPT. 

1.  Defendant  at  law  having  lain 
two  months  in  prison  was  made 
a  bankrupt,  and  discharged  un 
der  a  Supersedeas,  the  Plaintiff 
not  having  proceeded  for  two 
terms;  the  Plaintiff  then  proved 
his  debt  under  the  commission ; 
and  before  a  dividend  took  the 

.  bankrupt  in  execution  in  a  fresh 
action:  the  bankrupt's  petition 
for  an  order  on  the  Plaintiff  to 
release  him  was  dismissed.  Ex 
parte  Callow,  1 

2.  Costs  personally  against  an  un- 
certificated bankrupt  in  a  case 


BANKRUPT— con/inttcrf. 

of  fraud  and  misconduct.  Lock 
V.  Bromley.  4U 

3.  Security  made  by  a  debtor  in- 
solvent, his  effects  under  execu- 

.  tion,  and  not  two  months  before 
bankruptcy,  upon  a  previous 
application  of  a  creditor  igno- 
rant of  those  circumstances ;  the 
Lord  Chancellor  thought  it  valid; 
but  permitted  the  assignees  to 
bring  an  action.  Ex  parte  Scu- 
damore*  85 

4.  Delivery  of  effects  in  contem- 
plation of  bankruptcy  to  a  cred- 
itor, though  standing  perfectly 
bona  fide y  is  bad,  if  voluntary 
and  without  pressure.  88 

5.  Annuity  by  will  charged  upon 
real  estate  for  A.  for  life,  pay- 
able to  him  only,  upon  bis  own 
receipt  and  no  other,  and  to 
cease  immediately  on  alienation, 
ceases  by  the  bankruptcy  and 
bargain  and  sale  of  the  estate  of 
A.     Dommett  v.  Bedford.    149 

6.  Assignees  of  bankrupt  taking 
his  wife's  fortune  out  of  the 
Court  must  make  a  provision  for 
her.  They  consented  to  give 
her  half.     Brown  \.  Clark.  107 

7.  Upon  petition  of  joint  cred- 
itors to  be  admitted  to  prove 
under  a  separate  commission  it 
was  ordered,  that  they  shall  be 
admitted ;  but  not  to  receive  a 
dividend ;  and  that  the  dividend 
shall  be  reserved,  till  an  account 
is  taken  of  what  they  have  or 
might  have  received  from  the 
partnership  effects.  Ez  parte 
Elton.  238 

8.  Joint  creditor  a  good  petitioning 
creditor  under  a  separate  com- 
mission. 239 

9.  Commission   of  bankruptcy   is 
.  not  now  treated  as  an  execution 

at  law;  for   the  distribution  is 
equitable.  239 

10.  Separate  creditors  cannot  take 
a  dividend  upon  the  joint  estate 
rateably  with  the  joint  creditors  : 
each  estate  is  applicable  to  its 
own  debts.  240 
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11.  In  bankruptcy  the  usual  direo- 
tions  are  to  apply  the  funds  res- 
pectively ;  the  joint  to  the  joint 
debts,  the  separate  to  the  separ 
rate  debts ;  the  surj^us  of  >each 
to  the  creditors  remaining  on 
the  other.  241 

12.  Accommodation  bills  upon  the 
bankruptcy  of  the  drawer  were 
fully  paid  by  the  acceptors  to 
the  holder ;  who  having  a  farther 
demand  under  the  commission 
proved  for  the  whole,  including 
the  bills  ;  he  may  take  out  of  the 
dividend  upon  the  bills  the  pro- 
portion, he  would  have  received 
upon  the  residue  of  his  debt 
beyond  the  bills,  if  the  debt  for 
tlie  bills  had  been  expunged; 
the  rest  of  the  dividend  on  the 
bills  belongs  to  the  acceptor. 
Ex  parte  Turner.  243 

13.  Separate  commission  of  bank< 
ruptcy  against  one  partner  :  the 
other  paid  the  joint  debts:  a 
debtor  to  the  partnership  being 
also  a  separate  creditor  of  the 
bankrupt  was  allowed  upon  pe- 
tition to  set  off  against  the  bank- 
rupt's share  of  the  joint  debt, 
and  to  prove  the  residue  of  his 
separate  debt,  the  solvent  partr 
ner  consenting  to  receive  his 
share.     Ex  parte  Quintin.  248 

14.  Bankruptcy  of  a  person,  who 
has  agreed  to  purchase,  does  not 
discharge  the  contract.        255 

15.  Acceptor  becoming  bankrupt, 
the  petitioner  having  indorsed  be- 
fore the  bankruptcy  took  up  the 
bill :  he  may  prove  ;  but  cannot 
set  off  a  debt  due  from  him  to 
the  estate.  Ex  parte  Hale.  349 

16.  Creditor  by  compromising  his 
debt  after  having  struck  a  docket 
forfeits  the  debt*  Ex  parte 
Gcdge.  349 

17.  A  person  giving  cash  for  a  bill 
without  the  indorsement  of  the 
person,  from  whom  he  takes  it, 
cannot  prove  it  under  his  bank- 

*  Over-ruled,  ofUe,  vol.  L  158,  n. 
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ruptcy.   Ex  parte  Skutthwortk. 

368 

18.  Assignees  of  a  bankrupt,  De- 
fendants in  respect  of  an  interest 
in  his  wife,  cannot  take  it  with- 
out making  a  provision  for  her. 
FVeeman  v.  Parsley.  421 

19.  The  bond  upon  suing  out  a 
commission  of  bankruptcy  must 
be  by  the  petitioning  creditor, 
the  commission  therefore  was 
superseded  on  account  of  his 
infancy.       Ex  parte  Barrow. 

554 

20.  Assignees  of  a  bankrupt  re- 
covered in  an  action  against  the 
Bank  stock  standing  in  the 
name.of  the  wife.  620 

21.  A  bond,  assigned  after  a  secret 
act  of  bankruptcy  by  the  as- 
signor, as  security  for  money, 
afterwards  paid  to  his  use,  can- 
not be  retained  against  the  as- 
signees under  the  commission. 
Hammersley  v.  Purling.      757 

See  Bond,  3.    Demurrer.    Il- 
legal Contract,  1 .    Lunatic. 
Privilege,   2.       Vc^antaiy 
Settlement 
BARON  AND  FEME. 

1.  Husband  claiming  his  wife*s 
fortune  in  Equity  :  though  there 
was  a  separate  provisicm,  the 
Court  not  thinking  it  sufficient 
to  make  him  increase  it         98 

2.  Trust  under  marriage  settle- 
ment for  the  next  of  kin  of  the 
wife,  subject  to  her  appointment 
by  will  with  two  witnesses  :  ap- 
pointment in  favor  of  the  hus- 
band by  an  unattested  will  being 
void,  the  children  are  entitled ; 
not  the  husband  ;  who  is  not  of 
kin  to  his  wife ;  and  whose  claim 
to  her  personal  prq)erty  is  not 
in  that  character  under  the  stat- 
ute, but  jure  mariti  ;  and  in  this 
case  according  to  the  plan  of  the 
settlement  he  was  not  intended. 
Wait  V.  Watt.  244 

3.  Testator  gave  1000/.  stock  to  a 
married  woman  for  her  s^arate 
use,  and  whenever   she  should 
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BARON  AND  FEME— con/tniierf. 
die,  to  b6  absolutely  in  her  own 
power  to  dispose  of  by  will  or 
writing  purporting  to  be  her  will 
to  any  person  or  persons,  pur- 
pose or  purposes,  she  should 
think  proper  :  but  in  case  of 
failure  of  any  such  disposition 
or  appointment,  to  go  over : 
this  is  not  a  power,  but  an  abso- 
lute gift,  qualified  only  to  ex- 
clude the  husband  upon  the 
death  of  his  wife :  therefore  it 
passed  by  general  words  in  her 
will.    HdUs  V.  Margerum,   299 

4.  Trust  in  a  deed  of  separation  to 
permit  A.  to  receive  the  divi- 
dends of  stock  for  the  mainte- 
nance and  support  of  the  wife, 
with  a  covenant  of  indemnity  to 
her  husband  :  a  grant  by  her  of 
an  annuity  out  of  the  dividends 
was  held  void.     Hyde  v.  Price, 

437 

5.  Q«.  Whether  a  married  woman, 
having  a  separate  maintenance, 
can  be  sued   as  a  feme  soh,* 

443 

6.  A  married  woman  living  f^art 
from  her  husband  upon  a  separ- 
ate maintenance  cannot  bind 
him  by  her  contracts.  445 

7.  Settlement  upon  marriage  of  the 
wife's  property  only  upon  certain 
trusts  for  the  husband,  wife,  and 
children  ;  in  one  event  for  the 
husband  absolutely;  but  making 
no  provision  for  the  event  that 
happened  ;  a  resulting  trust  for 
the  wife.     Langham  v.  Nenny, 

467 

8.  Husband's  interest  by  marriage 
in  his  wife's  personal  property, 
chose  in  action^  or  equitable  in- 
terest. 469 

9.  Settlement  of  the  property  of  a 
married  woman,  a  ward  of  the 
Court,  and  of  all  the  dividends 
and  interest  accrued,  directed 
in  opposition  to  an  assignment 
by  the  husband  for  valuable  con- 
sideration.    Like  V.  Beresford. 

506 
*  See  the  note. 


BARON  AND  FEME— con^tniifcf. 
10.  Dower  barred  by  settlement  pre- 
vious to  marriage,  but  during 
the  infancy  of  the  wife,  of  stock 
and  leasehold  property,  partly 
the  husband's,  partly  the  wife's. 
Chitty  V.  Chitiy.  545 

See  Alien.  Bankrupt,  6, 18, 
20.  Interest,  4.  Marriage, 
4.  Practice,  9.  Voluntary 
Settlement.  Trust,  8.  Ward 
of  Court. 
BEaUEST.— See  WUK 
BOND. 

1.  Joint  bond  considered  as  joint 
and  several.   Thom€is  v.  Fraxer, 

399 

2.  Joint  bond  held  several  against 
creditors  in  the  administration 
of  assets.     Burn  v.  Burn,     573 

3.  Joint  bond  held  several  in  bank- 
ruptcy. 575 

See  Interest,  11. 
BOND  pro  turpi  Causa. 

Bond  in   consideration  of  future 

cohabitation  void  at  law.       371 

BOUNDARIES.r— See  Discovery,  1. 


CHARGE  ON  REAL  ESTATE— 
See*  Assets.  Legacy  2,  Trust 
7.  Vested  Interest,  8.  Will, 
11,  12,13,31,57,58. 
CHARITY. 

1.  Where  a  charity  cannot  be  exe- 
cuted, as  directed,  but  the  gene- 
ral purpose  appears  distinct,  and 
may  be  in  substance  attained  by 
another  mode,  it  shall  be  exe- 
cuted  Cypres:  but  a  personal 
bequest  attached  to  a  void  char- 
ity, as  an  endowment,  must  fall 
with  its  principal.  Attorney 
General  v.  Whitchurch.        141 

2.  The  Court  will  not  execute  a 
power  given  by  the  testator  to 
trustees  to  continue  his  charities 
or  to  give  any  others,  they 
should  think  fit.  Core  v.  Beisset* 

155 

3.  In  administering  a  charity, 
though   a  particular    attention 
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CHARITY— cotUinued. 

fails,  the  general  intentiou  shall 
be  executed  Cy  pres  :  therefore 
upon  a  trust  for  the  vicars  of  P. 
provided,  they  should  be  pre- 
sented at  the  recommendation  of 
the  trustees,  the  trustees,  neg- 
lecting to  recommend,  the  Chan- 
cellor, the  presentation  being  in 
the  Crown,  presented  :  held,  the 
vicar  was  entitled  to  the  benefit 
of  the  trust.  Attomeif  General 
v.  BouUbee.  220 

4.  A  college,  devisee  in  remainder 
ailer  estates  for  lives,  in  trust 
for  purposes  partly  for  their  own 
benefit,  and  very  specific  with 
respect  to  them,  held  not  to  have 
accepted  the  devise  by  acts  done 
merely  to  preserve  the  fund  ;  and 
refusing  to  accept  after  the 
death  of  the  tenants  for  life,  the 
Master  was  directed  to  receive  a 
proposal,  in  order  to  have  it  de- 
termined, whether  it  could  be 
executed  Cy  prcs>  Attorney 
General  v.  Andrew.  633 

5.  Upon  a  devise  to  a  good  chari- 
table use  the  heir  has  no  right 
to  the  rents  and  profits  accrued, 
before  the  devise  is  carried  into 
effect.  Attorney  General  .v. 
Bowycr,  714 

G.  The  general  charitable  purpose 
of  the  testator  shall  be  executed 
upon  the  doctrine  of  Cypres: 
though  the  particular  purpose 
fails.  Attorney  General  v.  Bow^ 
yer,  714 

7.  An  account  decreed,  and  a  re- 
ceiver appointed  upon  the  laches 
of  the  heirs,  substituted  by  de- 
cree as  trustees  to  execute  a  de- 
vise to  a  charity.  Attorney 
General  v.  Botcycr,  714 

8.  The  jurisdiction  of  the  Court  of 
Chancery  upon  Informations  for 
establishing  charities  arose  since 
the  reign  of  Elizabeth.         726 

9.  Bequest  to  the  Society  for  in- 
creasing Clergymen's  livings  in 
England  and  Wales  for  the  per- 
petual purpose  of  increasing 
their  livings :  the  Governors  oif| 


CHARITY— continued. 

Queen  Anne's  Bounty  alone  an- 
swer the  description ;  and  as  all 
their  funds  are  laid  out  in  land, 
the  bequest  is  void  by  the  Statute 
of  Mortmain.  MiddUton  v. 
Clitherow,  734 

CHATTEL.— See  Trust,  1. 

CHESTER. 

Chester  not  having  been  within  the 
province  of  York  at  the  time  of 
Henry  VUI.  is  not  within  the 
custom.  338 

CHILD.— See  Parent. 

CLIVE'S  (Lord)  BOUNTY. 
To  entitle  the  widow  of  an  officer 
in  the  East  India  Company's 
service  to  Lord  Clive's  bounty, 
the  marriage  must  have  taken 
place  before  he  retired  from  the 
service.  M Kenny  t.  East  In- 
dia Company.  203 

CODICIL.— See  Will  8,  31. 

COLUERY.— See  Will,  18. 

COMPOSITION.— See    Fraud,  3. 

CONDITION. 

1.  A  condition  inconsistent  with 
the  gift  is  void  ;  therefore  upon 
a  bequest  to  A.  for  life ;  and  at 
Ills  decease  to  his  heirs,  execu- 
tors, &c.  but  if  he  attempts  to 
dispose  of  the  principal,  OTer,  he 
takes  the  absolute  interest ;  and 
the  condition  being  inconsistent 
with  it  is  void.  Bradley  t»  Ptix' 
oto.  324 

2.  Condition,  that  tenant  in  fee 
shall  not  alien,  or  that  tenant  in 
tail  shall  not  suffer  a  recover j, 
is  void.  325 

See  Exception.      Limitation 
.    over.     Marriage,  1. 
CONSIGNEE.— See  PracUce,  2. 
CONSTRUCTION. 

A  legal  instrument  is  not  to  be 

construed  by  the  acts  of  the 

parties.      Baynkam  v.  Guy's 

Hospital  295, 694 

CONTINGENCY. 

See  Legacy,  4, 5, 9.  Will.  3, 5. 
COPYHOLD. 

1.  The  idea  of  supplying  a  surren- 
der began  afler  the  Statute  of 
Charitable  Uses.  €59 
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COVYUOUy—rontinued. 

2.  Copyholder  having  power  to  bar 
the  widow's  free-bench  by  sur- 
render, any  act  by  him  for  valu- 
able consideration  will  bar  her 
in  Equity.      Brown  v.  Raindie. 

256 

3.  Whether  a  Mandamus  to  the  lord 
to  admit  to  a  copyhold  lies, 
qutsre.  754 

See  Parent,  1.      Trust,  16. 
Will,  4,  15. 
COSTS. 

Revivor  for  costs  only  on  the  death 
of  the  PlaintiflT,  entitled  to  them, 
though  before  the  Report,  and 
they  were  not  to  come  out  of  a 
particular  fund.  Morgan  v. 
Scudamore,  195 

See  Bankrupt,  2.  Practice,  5. 
COVENANT. 
Construction  of  covenants  the 
same  in  Equity  as  at  Law:  but 
Equity  will  relieve  against  a 
strict  performance  upon  equita- 
ble circumstances,  and  no  wilful 
default.  692 

CREDITOR. 

See  Agreement,  4.      Assets,  5. 
Bankrupt  Bond,  3.  Laches,  2. 
CROSS  REMAINDER. 

Cross  remainders  implied.  Bum- 
aby  V.  Griffin.  266 

See  Will,  23. 
CROWN.— See  Practice,  11, 12. 
CURTESY.— See  Election,  3. 
CUSTOM.— See  Chester.    London. 

York. 
CY  PRES.— See  Charity,  1, 3, 4,  6. 


DEBTOR.— See  Creditor. 
DEBTS.— See  Assets.   Charge.   In- 
terest, 7.     Will,  58. 
DECREE  PRO  CONFESSO. 
Information   decreed  to  be  taken 
pro  confesso  upon  two  insuffi- 
cient answers.     Attorney  Gene- 
ral v.  Young,  209 
See  Practice,  10. 
DEED. 

Though  a  formal  mistake  in  a  deed 


DEED— continued. 

may  be  rectified  by  articles,  of 
which  it  purports  to  be  an  exe- 
cution, essential  additions  can- 
not l^e  made  to  a  conveyance 
from  articles,  of  which  it  does 
not  purport  to  be  an  execution  : 
nor  can  the  transaction  be  res- 
cinded by  the  Court.  Mostly  v. 
Virgin.  184 

See  Illegal  Contract,  6.     Ti- 
tle-Deeds. 

DEMURRER. 

The  ground  of  a  demurrer  must  be 
a  short  point ;  upon  which  it  is 
clear,  the  bill  would  be  dismiss^ 
ed  with  costs  at  the  hearing: 
therefore  upon  a  bill  by  assignees 
of  a  bankrupt  for  specific  per- 
formance of  an  agreement  pre- 
vious to  the  bankruptcy  to  grant 
a  lease,  the  case  consisting  of  a 
combination  of  circumstances, 
the  evidence  might  sustain  the 
relief  with  some  modification  : 
upon  which  a  demurrer  was 
over-ruled.      Brooke  v.  Hitoitt, 

253 
See  Pleading,  1,  2. 

DESCENDANTS.— See  Issue,  1. 

DEVISE.— See  Will. 

DISCOVERY. 

1.  Mortgagee  of  an  estate,  partly  in 
settlement,  must  discover  the 
boundaries.  225 

2.  Pawnee  of  a  bailee  must  discov- 
er so  as  to  enable  the  owner  to 
bring  an  action.  226 

See  Pleading,  1,2. 
DISTRIBUTION. 

See  Representatives,  2. 
DOMICIL.— See  Assets,  6. 
DONATIVE. 

Qualities  of  a  donative.  80 

DOUBLE  LEGACIES. 

See  Legacy,  3,  6,  11. 
DOWER.— See  Baron  and  Feme,10. 

Election,  1,  2. 
DURESS.— See  injunction,  2. 


ECCLESIASTICAL  COURT, 
See  Marriage,  4. 


Tin 
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EDUCATION.— See  Maintenance. 
ELECTION. 

1.  To  compel  a  widow  to  elect  to 
take  under  a  will  or  dower,  her 
claim  to  dower  must  be  incon- 
sistent with  the  will.  Sirahan 
V.  Sutton.  249 

2.  Devisee  dies  in  the  life  of  the 
devisor,  and  the  estate  descends 
the  devisor's  widow  being  en- 
titled by  the  will  to  a  provision 
in  bar  of  dower  must  elect.    337 

3.  A.,  tenant  in  tail  with  power  to 
lease,  remainder  to  B.,  wife  of 

C.  in  tail,  conceiving  himself  to 
have  obtained  the  fee  under  a 
void  execution  of  a  power,  made 
leases  exceeding  his  power ;  re- 
citing, that  he  was  seised  of  the 
freehold  and  inheritance,  and 
covenanting  for  quiet  enjoyment 
against  any  act  or  default  of 
himself  or  those  claiming  under 
him ;  A.  devised  the  said  estates 
and  others 'to  B.  for  life;  re- 
mainder to  trustees  to  preserve 
contingent  remainders ;  remain 
der  to  her  first  and  other  sons 
in  tail  male ;  remainder  to  her 
daughter  and  her  first  and  other 
sons,  and  to  D.  and  his  first  and 
other  sons,  successively  in  the 
same  manner ;  and  gave  to  B. 
and  C.  other  benefits  by  his  will ; 
and  gave  the  residue  to  D. ;  who 
filed  a  bill  to  have  the  will  estab- 
lished: B.  elected  to  take  her 
estate  tail  in  opposition  to  the 
will :  which  the  Master  report- 
ed to  be  for  her  benefit :  After 
her  death  C,  who  had  taken 
under  the  will,  claimed  as 
tenant  by  the  courtesy,  and 
brought  ejectments  against  the 
lessees ;  some  of  whom  had  ex- 
pended considerable  sums  upon 
their  tenements :  Upon  bills  by 

D.  and  the  lessees  the  Lord 
Chancellor  was  of  opinion  as  to 
the  form  of  D.'s  bill,  there  was 
great  weight  in  the  objection, 
that  the  whole  was  arranged  in 
the  former  cause ;  and  if  there 
was  any  omission  in  the  decree, 


ELECTION— €im<tAtfedL 

that  was  not  the  subject  of  an 
original  bill :  As  to  the  merits, 
that  though  the  assets  of  A. 
would  be  liable  to  the  lessees 
upon  eviction,  the  benefit  of 
putting  a  party  to  election  does 
not  extend  to  a  residuary  lega- 
tee; and  that  neither  D.  as  a 
disappointed  devisee,  nor  a  for- 
tiori the  lessees,  could  raise  that 
equity  against  C.  holding  as 
tenant  by  the  courtesy  under 
the  election,  that  B.  had  made, 
to  take  her  estate  tail  against 
the  will  of  A.  The  biU  of  D. 
therefore  was  dismissed;  and 
that  of  the  lessees  retained,  in 
order  that,  when  they  should 
have  ascertained  their  damages, 
they  might  have  satisfaction 
from  the  assets  of  A. ;  part  of 
which  had  been  received  under 
his  will  by  C.  Earl  of  Dor- 
lington  V.  PuUeney.  Lady  Co- 
van  V.  PuUtncy.  384 

See  Bankrupt,  1.     Will,  4, 
16. 

EQUITABLE  ESTATK 

See  Equitable  Recovery,  3. 
Merger.     Trust,  3,  4, 5. 

EQUITABLE  RECOVERY. 

1.  An  equitable  recovery  will  not 
bar  a  legal  estate.  125 

2.  A  legal  estate  in  the  equitable 
tenant  to  the  precipe  is  no  ob- 
jection to  an  equitable  recover?. 

126 

3.  Devise  to  trustees  and  their 
heirs  in  trust  to  receive  and  pay 
over  rents  and  profits  to  A.,  a 
feme  covert^    for  life,    for   her 

separate  use ;  and  after  her  de- 
cease to  convey  to  her  daugh- 
ters, as  tenants  in  common  in 
tail ;  remainder  over :  A.  takes 
an  equitable  estate  for  life  ;  and 
may  by  lease  and  release  make 
a  tenant  to  the  precipe  for  an 
equitable  recovery  :  each  daugh- 
ter takes  a  vested  estate,  wl^n 
she  comes  in  esse;  subject  to 
be  devested,  as  the  number  in- 
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EQUITABLE  RECOVERY— co»- 
tinued. 

creases ;  the  conveyance  in  ex- 
ecution of  the  trust  need  not 
wait  the  death  of  A.  Bumahy 
V.  Qriffin.  266 

4.  Analogy  between  legal  and  equi- 
table recoveries.  276 
See  Trust,  4. 
EQUITABLE  REMAINDER. 

See  Trust,  4. 
EQUITY  OP  REDEMPTION. 

See  Mortgage. 
ESCHEAT.— See  Trust,  16. 
EVIDENCE. 

1.  Legacy  to  Mrs.  G.  Evidence 
admitted.  Abbott  y.Massie.  148 

2.  A  declaration  of  uses  by  the 
founder  of  a  charity  presumed 
from  an  entry  in  an  ancient  book, 
purporting  to  be  such  declara- 
tion, but  without  signature  or 
date :  the  book  being  kept  by 
the  trustees  for  entering  their 
proceedings ;  and  containing  an 
order  by  the  trustees,  dated  six 
years  afler  creation  of  the  trust, 
that  the  declaration  be  then  en- 
tered as  a  direction  to  the  trus- 
tees. Attorney  General  y.BouU" 
bee,  220 

See  Agreement,  3.     Frauds 
(Statute  of),  1, 2.   Legacy, 
3,  6.     Practice,  3,  18,  19, 
20.     Satisfaction,  2. 
EXCEPTION. 

An  exception  of  the  thing  that  is 
the  subject  ofthe  gift  is  void.  325 
See  Practice,  4,  5. 
EXCHEQUER  (Court  of.) 

See  Practice,  19. 
EXECUTOR. 
Executor,  refusing  to  act,  cannot 
take  a  legacy  to  him  as  exec- 
utor.    Abbott  V.  Masste.      148 
See  Trust,  12. 
EXECUTORY     TRUST.  —  See 

Trust,  10. 
EXONERATION. 
A  party  bound  to  elect  between 
two  funds,  having  mortgaged  one 
elects  the  other ;  the  former  must 
be  taken  subject  to  the  mort- 
gage, but  shall  be  reimbursed  by  | 


EXONERATION— fon^iiwicrf.  . 
the  latter.     Rumbold  v.  Runir 
bold.  65 

See  Assets.  Mortgage,  4, 5, 6. 


FEME.— Sec  Baron. 
FINE. 
Tenant  in  tail  with  reversion  in  fee 
levying  a  fine,  lets  in  the  rever- 
sion; but  suffering  a  recovery 
bars  it  and  all  incumbrances, 
and  gains  a  new  fee.  675 

FIRE.— See  Landlord. 
FORECLOSURE.  —  See    Infant. 

Mortgage,  7.     Practice  8. 
FOREIGN  STATE. 

See  Jurisdiction,  3, 4.  Trust, 
IL 
FRAUD. 

1.  Bill  for  specific  performance  of 
an  agreement  to  grant  a  lease  to 
the  Plaintiff  would,  on  evidence 
of  his  fraud,  misrepresentation, 
and  insolvency,  have  been  dis- 
missed with  costs,  if  not  com- 
promised.  Willinghcan  v.  Joyce, 

168 

2.  This  Court  having  jurisdiction 
in  personam  upon  equity  arising 
out  of  transactions  concerning 
lands  abroad,  particularly  if  in 
the  British  dominions,  a  pur- 
chase of  an  estate  in  the  West 
Indies  by  a  creditor  under  his 
own  execution  was,  upon  the 
circumstances,  held  only  a  secu- 
rity for  the  debt,  the  expenses 
of  the  proceeding,  and  incum- 
brances paid  by  him,  with  inter- 
est; and  subject  thereto  a  re- 
conveyance was  decreed.  Lord 
Cranstown  v.  Johnston,         170 

3.  Upon  a  deed  of  composition,  one 
creditor  was  prevailed  upon  by 
the  debtor  to  represent  his  debt 
below  the  real  amount ;  receiv- 
ing notes  for  the  dividend  upon 
the  remainder,  and  bonds  for 
the  remainder  of  his  debt  be- 
yond the  amount  of  the  dividend, 
upon  the  bill  of  the  debtor  and 


VOL.  III. 


48 


TABLE   OF  CONTENTS. 


FKAVD— continued. 

a  creditor,  party  to  the  deed,  the 
bonds  were  decreed  to  be  deliv- 
ered up  :  but  the  Court  was  of 
opinion  the  Defendant  would  be 
entitled  to  the  benefit  of  the 
notes,  aHer  all  the  trusts  of  the 
deed  were  satisfied ;  though  not 
as  against  the  creditors  ;  and  di- 
rected an  inquiry  as  to  that,  re- 
serving the  question.  Easta- 
brook  V.  Scott.  456 

4.  Creditor,  at  the  desire  of  his 
debtor,  about  to  marry,  gives  in 
a  false  account  of  his  demand 
to  the  father  of  the  intended 
wife  :  afler  the  marriage  the 
creditor  is  bound  even  as  against 
the  debtor.  461 

See  Bankrupt,  2.  Frauds 
(Statute  of),  2.  Voluntary 
Settlement. 

FRAUDS  (Statute  of.) 

1.  Agreement  in  writing  between 
landlord  and  tenant,  signed  by 
the  landlqrd,  for  a  new  lease  to 
be  granted  at  any  time  afler  the 
completion  of  repairs  to  be  made 
by  the  tenant  with  all  convenient 
speed  :  but  blanks  were  lefl  for 
the  day  of  the  commencement : 
the  repairs  being  completed,  the 
landlord  tendered  a  lease  to 
commence  from  that  time ;  and 
on  refusal  filed  a  bill :  the  an- 
swer admitted,  that  the  agree- 
ment was  accepted  ;  but  insisted 
that  the  new  lease  was  not  to 
commence  till  the  expiration  of 
the  old ;  and  so  it  was  decreed ; 
parol  evidence  being  refused. 
Pym  v.  Blackburn.  34 

2.  Provision  by  will  increased  upon 
evidence  of  the  testator's  request 
to  the  executor  and  residuary 
legatee  and  his  promise.;  upon 
which  the  testator  refused  to 
make  a  new  will ;  and  said,  he 
would  leave  it  to  the  generosity 
of  the  executor.  Barroio  v. 
Grr  enough  152 

3.  Bill  by  the  tenant  of  a  farm  for 
a  specific  performance  of  a  parol 
agreement  for  a  new  lease,  stat- 


FRAUDS— conhnMcA 

ing  improvements  made  at  a 
considerable  expense,  and  con- 
tinuance of  possession  afler  the 
expiration  of  the  old  lease  and 
payment  of  an  increased  rent 
under  the  agreement :  plea  of 
the  Statute  of  Frauds  ordered 
to  stand  for  an  answer  with  lib- 
erty to  except  WiUs  v.  Strad- 
ling.  378 

4.  Trust  raised  by  implication  from 
letters,  and  a  paper  referred  to 
by  them,  and  in  the  hand-writing 
of  the  party,  though  not  signed 
or  dated;  and  by  operation  of 
law  from  advances  of  money. 
Forsier  v.  Hale.  696 

5.  The  Statute  of  Frauds  requires, 
not  that  a  trust  shall  be  created 
by  writing,  but  that  it  shall  be 
proved  by  writing ;  which  may 
be  subsequent  to  the  commence- 
ment of  it.    lb, 

6.  The  Court  has  gone  too  far  in 
taking  cases  out  of  the  Statute 
of  Frauds  on  the  ground  of  part- 
performance  of  an  agreement : 
the  relief  ought  to  have  been 
confined  to  compensation.    712 


GRANT. 

Grant  to  be  taken  as  strongly  in 
favor  of  the  objects  and  against 
the  grantor,  as  fair  inference  can 
allow.  48 

GRAND  CHILDREN.— See  Issuer 


H 


HAND-IN-HAND  FIRE-OFFICE. 
Under  the  constitution  of  the 
Hand-in-Hand  Fire-Office,  the 
heir,  to  whom  upon  the  death  of 
the  insured  the  property  bein^ 
freehold  descended,  cannot  have 
the  benefit  of  the  policy  without 
assignment.  Mildmay  v.  Fol^-- 
ham,  471 

HEIR.— See  Charity,  5.     Merger 
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HEIR — continued. 

Representatives,  5.     Trust,  7. 

Will,  44. 
HUSBAND.— See  Baron  and  Feme, 

1. 


ILLEGAL  CONTRACT. 

1.  Bill  indorsed  to  a  broker  in  con- 
sideration of  money  paid  by  him 
in  effecting  insurances,  one  of 
which  was  illegal :  the  acceptor 
becoming  bankrupt,  the  petition 
of  the  indorsee  to  prove  was  dis- 
missed as  to  what  arose  upon 
the  illegal  insurance;  and  the 
bankruptcy  being  some  years 
ago,  an  inquiry  was  directed  as 
to  the  re«»t.     Ex  parte  Mather. 

373 

2.  A.  employed  by  B.  to  buy 
smuggled  goods  pays  for  them  ; 
and  they  come  to  the  hands  of 
B. :  B.  shall  not  pay  for  them. 

373 

3.  Stock  transferred  as  a  security 
for  a  floating  balance,  and  under 
an  agreement  to  continue  it 
transferred  and  re-transferred 
by  the  creditor  by  way  of  loan : 
held  a  sale.    Ex  parte  Denison, 

552 

4.  Contract  to  be  jointly  concerned 
in  ship  insurances  is  void  by 
Statute  6  Geo.  I.  c.  18,  s.  12, 
though  the  policies  are  sub- 
scribed by  the  underwriters  in 
their  separate  names :  but  though 
the  contract  could  not  be  exe- 
cuted, the  Court  would  not  ex- 
clude the  result  of  it  in  decree- 
ing a  general  account.*  Waits 
V.  Brooks.  612 

5.  Insuring  each  other  is  not  within 
Stat.  6  Geo.  I.  c.  18,  s.  12.    613 

6.  A  man  cannot  set  up  his  own 
illegal  act  to  avoid  his  own  deed. 

613 

7.  Smuggling  transactions  or  ille- 
gal dealings  in  stock  shall  be 
brought  into  an  account :  though 

*  The  latter  decision  over-ruled. 


ILLEGAL     CONTRACT  —  con- 
tinued. 

the  Court  would  not  execute  the 
contract.  613 

IMPUCATION. 

Implication  necessary.  676 

See  Assets.    Cross  Remain- 
ders.    Will,  45. 
INFANT. 

An  infant  may  be  foreclosed,  sub- 
ject only  to  error.  317 
See   Bankrupt,    19.      Baron 
and  Feme,  10. 
INJUNCTION. 

1.  Injunction  ;  that  the  validity  of 
a  patent  might  be  tried  at  law : 
verdict  for  the  patentee,  subject 
to  the  opinion  of  the  Court  upon 
a  case  :  the  court  equally  di- 
vided :  the  patentee  must  bring 
another  action :  but  the  Court 
will  not  impose  any  terms  upon 
him  nor  dissolve  the  injunction 
in  the  mean  time.  BouUon  v. 
Bull  140 

2.  Injunction  against  securities  ob- 
tained by  one  French  Emigrant 
against  another  by  arresting  him, 
when  about  to  sail  on  the  expedi- 
tion against  France,  and  under 
an  obligation  entered  into  in 
France  as  surety :  which  ac- 
cording to  the  Laws  of  France 
could  not  affect  the  person. 
Talleyrand  v.  Boulanger.     447 

See  Tenant  for  life. 
INSURANCE. 

See  Illegal  Contract,  1,  4,  5, 
INTEREST. 

1.  A  legacy  from  an  uncle  to  a 
niece  to  be  paid  at  twenty-one  or 
marriage  does  not  carry  interest 
before  the  time  of  payment. 
Crickett  v.  Dolby.  10 

2.  Legacy  from  a  parent  to  a  child 
bears  interest  before  the  time  of 
payment,  and  from  the  death  of 
the  testator ;  and  is  the  only  in- 
stance. 13 

3.  Legacy  payable  at  twenty-one ; 
before  which  time  the  legatee 
dies  :  if  interest  is  payable,  his 
executor  shall  have  the  legacy 
immediately :    if  not,  he  must 
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INTEREST— cmtinued. 

wait,  till  the  legatee  would  have 
been  twenty-one;  and  cannot 
then  have  the  interest.  13 

4.  A  wife  as  well  as  a  child  is 
within  the  exception  to  the  rule, 
that  a  legacy  does  not  bare  in- 
terest, till  it  is  payable.  16 

5.  Legacy  from  parent  to  child 
payable  in  future :  if  mainten- 
ance is  given  generally,  it  shall 
carry  interest :  but  if  an  annual 
sum  less  than  the  interest  is  giv- 
en for  maintenance,  the  execu- 
tor paying  that  shall  have  the 
rest.  17 

6.  Interest  allowed  upon  a  written 
agreement  to  pay  by  instalment. 
Parker  v.  Hutchinson.         133 

7.  Interest  given  at  law  upon  a 
written  undertaking  to  pay,  or 
notes  payable,  on  a  day  certain : 
not  upon  notes  payable  at  a  day 
uncertain,  shop  debts,  &c.    135 

8.  Upon  the  ground  of  an  express 
maintenance  and  other  indica- 
tions of  the  intention  the  Lord 
Chancellor  inclined  to  the  opin- 
ion, that  the  rule  for  interest  up- 
on a  legacy,  given  by  a  parent 
to  a  child,  till  the  time  of  pay- 
ment was  not  applicable!:  but 
the  bill  of  the  children  ivbs  dis- 
missed upon  circumstances  of 
acquiescence,  laches,  and  the 
consequent  difficulty  of  taking 
the  accounts.  Mitchell  v.  Bower, 

283 

9.  Portions  under  a  settlement  for 
younger  children  were  increas- 
ed by  the  will  of  the  father : 
there  being  an  express  mainten- 
ance of  2  per  cent,  upon  the 
original  portion,  the  rule  for  in- 
terest upon  the  legacies  does 
not  apply :  but  the  Court  con- 
tinued the  2  per  cent,  upon 
them.     Long  v.  Long.         286 

10.  Interest  by  .way  of  mainten- 
ance upon  a  legacy  in  the  case 
of  parent  and  child  only.     287 

n.  Bond  and  judcrment  assigned: 
interest  must  be  calculated  to 
the  date  of  the  report,  so  as  not 


INTEREST— coiKmiied. 

to  exceed  the  penalty.     Sharpe 

V.  E<xrl  of  Scarborough.      557 
INTESTACY.— See     Assets,     6. 

London,  (Custom  of.)     Rq)re- 

sentatives. 
ISSUE. 

1.  Under  a  legacy  to  the  issue  of 
A.  all  descendants  are  entitled ; 
and  take  per  capita  as  joint-ten- 
ants.  Davenport  v.    Hanbury. 

257 

2.  Grand-children  entitled  under  a 
bequest  to  issue.  FVeeman  v. 
Parsley.  421 

See  Representatives,  4. 


JOINT  BOND.— See  Bond,  1,  2. 
JOINT  CREDITOR. 

A  joint  creditor  by  simple  contract 
may  go  against  the  assets  of  a 
deceased  partner;  but  cannot 
before  the  account  retain  separ- 
ate property  of  that  partner  in 
his  possession.  Stephenson  v. 
Chiswell.  566 

See  Bankrupt,  7,  8,  10, 11, 
13.     Set-off. 
JOINT  INSURANCE. 

See  Illegal  Contract,  4. 
JOINT-TENANT. 

1.  Covenant  by  joint-tenant  to  sell 
severs  the  joint-tenancy  in  £!qui- 
ty,  though  not  at  law.  257 

2.  Nothwithstanding  the  leaning 
of  late  to  a  tenancy  in  conmioD, 
an  interest  given  to  two  or  more 
either  by  way  of  legacy  or 
otherwise  is  joint,  unless  there 
are  words  of  severance,  as 
"  equally  among "  &c.  or  an 
inference  of  that  sort  arises  in 
Equity  from  the  nature  of  the 
transaction;  as  in  partnerships,  a 
a  joint  mortgage,  &c.  MorUy  v. 
Bird.  628 

3.  Bequest  to  two  without  words 
of  severance :  they  take  jointly. 
Stuart  V.  Bruce,  632 

See  Issue,  L 
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JURISDICTION. 

1.  No  equity  upon  eviction  to  re- 
cover purchase-money.         2S5 

2.  After  verdict  upon  a  bond 
against  the  obligor,  bill  to  have 
it  delivered  up,  charging  the 
consideration  to  have  been  an 
agreement  by  the  Defendant  to 
cohabit  with  the  Plaintiff  as  his 
wife ;  and  that  she  had  lived  in 
a  state  of  adultery  and  inconti- 
nence with  various  persons,  and 
praying  a  discovery :  demurrer 
allowed.     Franco  v.  BoUon. 


3.  Confiscation  by  a  foreign  coun- 
try is  a  subject  of  political,  not 
municipal,  discussion.  It  can- 
not operate  upon  property  in 
this  country.  429 

4.  Q.  Whether  a  foreign  sovereign 
can  sue  in  a  municipal  Court  of 
this  country.  431 

See  Charity,  8.      Fraud,  2. 
Mariage,  4.     Trust,  1,  11. 


K 
KING.— See  Practice,  11,  12. 


LACHES. 

1.  Eaton  V.  Lyon.  G90 

2.  Laches  does  not  apply  to  a  large 
body  of  creditors.  Whichcotc 
V.  Lawrence.  740 

See  Account.      Charity,   7. 
Interest,  8.     Landlord,  2, 
4.    Mortgage,  1,  2. 
LANDLORD  and  TENANT. 

1.  Tenant  convenanting  to  keep 
and  leave  the  premises  in  repair 
must  rebuild  in  case  of  fire. 
Pym  V.  Blackburn,  34 

2.  Right  of  renewal  forfeited  by 
the  1  aches  of  the  tenant.  Bayn- 
ham  V.  Guy^s  Hospital.        295 

3.  The  court  leans  against  a  con- 
struction for  perpetual  renewal, 
unless  clearly  intended.  Bayn- 
ham  V.  Giiy^s  HospUaL        295 


LANDLORD    and    TENANT  — 
continued* 
4.  Construction  of  a  covenant  for 
renewal.     Eaton  v.  Lyon.  690 
See  Demurrer.    Fraud,  1. 
LAPSE.— See  Legacy,  4. 
LEGACY. 

1.  Legacy  payable  at  twenty-one ; 
before  which  time  the  legatee 
dies :  a  person  claiming  by  limi- 
tation over  takes  immediately: 
but  the  administrator  of  the  in- 
fant must  wait  till  the  time,  at 
which  the  legacy  is  payable,  un- 
less the  whole  interest  is  given. 

15 

2.  Legacy  charged  upon  real  estate 
and  payable  at  a  future  day 
sinks  as  to  the  real  estate  by 
the  death  of  the  legatee  before 
the  time  of  payment ;  and  the 
assets  cannot  be  marshalled. 
Pearce  v.  Loman.  135 

3.  The  rule,  that  legacies  to  the 
same  persons  by  different  instru- 
ments shall  be  accumulative, 
repelled  by  internal  evidence  of 
an  intended  substitution.  Allen 
V.  Callow.  289 

4.  Legacy  to  A.,  in  case  she  shall 
be  Jiving  with  the  testatrix  at , 
her  decease,  with  limitations 
over  upon  the  death  of  A.  be- 
fore twenty-one  or  marriage, 
fails  by  the  death  of  A.  in  the 
life  of  the  testatrix.  294 

5.  A  legacy  upon  an  express  con- 
tingency, which  never  happen- 
ed, failed,  notwithstanding  the 
apparent  intention  in  favor  of 
the  legatee.  Holmes  v.  Cra- 
dock.  317 

6.  The  rule,  that  legacies  to  the 
same  persons  by  different  instru- 
ments shall  be  accumulative  re- 
pelled by  internal  evidence  and 
the  circumstance,  that,  all  the 
legatees  by  the  first  instrumeut 
were  legatees  in  the  second,  ex- 
cept those,  who  were  dead,  or 
had  quitted  the  testator's  service. 
Barclay  v.  Watntoright.      462 

7.  The  distinction  between  a  lega- 
cy given  at  twenty-one  and  one 
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LEGACY— continued. 

payable  at  twenty-one  is  a  posi- 
tive rule  of  the  Ecclesiastical 
Court,  adopted  as  to  personal 
legacies,  but  not  as  to  real  es- 
tate; and  not  approved,  or  to 
be  extended.  543 

8.  Legacy  by  will :  the  same  sum 
given  by  codicil  to  the  same 
person  upon  a  contingency  was 
held  additional.  Hodges  v.  Pea^ 
cock.  735 

9.  Legacy  to  A.  if  he  be  living, 
and  in  case  of  his  death  before 
B.  to  C.  is  contingent,  viz.  if 
A.  survives  B.  t6.  735 

See  Assets,  10, 12.  Evidence. 
Interest,  1, 2, 3,  4,  5,  8,  9, 
10.  Parent  and  child. 
Specific  Bequest,  2.  Vest- 
ed Interest,  1. 
LENGTH  OF  TIME.— See  Laches 
LIEN. — See  Agreement,  4.    Trust, 

11. 
LIMITATION  OVER. 

Condition  not  to  be  extended  to 
a  limitation  over.  320 

LONDON  (Custom  op.) 
Husband     dying     intestate,     the 
widow  is  bound  by  her  contract 
not  to  claim  under  the  custom 
of  London.  330 

LORDS.— See  Appeals. 
LUNATIC. 
Bankruptcy  of  the  committee  of 
the  person  of  a  lunatic  is  a  suf- 
ficient cause  for  removing  him 
on  account  of  the  fund  for  main- 
tenance ;  but  the  custody  of  the 
person  will  not  be  changed,  if 
the  Master  finds  it  proper  with 
regard  to  the  comfort  of  the 
lunatic,  that  it  should  continue. 
Ez  parte  Mildmay.  2 


M 

MAINTENANCE. 

] .  Bill  for  discovery,  whether  the 
Plaintiffs  were  not  employed  by 
one  Defendant,  a  Peer,  as  solic- 
itors to  present  and  prosecute  a 
petition  on  behalf  of  the  other 


MAINTENANCE— conftViii«f. 

Defendant,  complaining  of  a 
return  of  a  member  of  Parlia- 
ment ;  and  praying,  that  he 
might  be  declared  duly  elected : 
demurrer  allowed  on  grounds  of 
public  policy,  and  because  the 
discovery  couid  have  no  effect, 
and  principally,  because  such 
transaction  would  amount  to 
maintenance  at  common  law. 
Wattis  V.  The  Duke  of  Port- 
land, 494 
2.  Maintenance  justifiable  from  the 
privity  of  the  parties  in  estate, 
or  their  connection,  as  master 
and  servant.  503 

MAINTENANCE  and  EDUCA- 
TION.— See  Interest,  5,  8,  9, 
10.  Parent  and  Child,  1.  Vest- 
ed Interest,  10.  Will,  2. 

MANDAMUS.— See   Copyhold,  a 

MARRIAGE. 

1.  Condition  in  restraint  of  mar- 
riage under  twenty-one  without 
consent  of  trustees  established 
both  as  to  a  rent-charge  out  of 
real  estate  and  a  personal  1^- 
acy.     Stackpoh  v.   Beaumont. 

89 

2.  Ground  of  the  favor  to  marriage 
by  the  civil  law.  96 

3.  Condition  by  will,  requiring  con- 
sent of  trustees  to  marriage,  not 
applicable  to  the  second  mar- 
riage of  a  natural  daughter,  who 
had  married  between  the  date 
of  the  will  and  the  death  of  the 
testator,  having  approved  it,  and 
was  a  widow  at  his  death. 
Crommelin  v.  Crommelin.      227 

4.  The  Spiritual  Court  has  exdo- 
sive  cognizance  of  the  rights 
and  duties  arising  from  the  state 
of  marriage :  a  Court  of  Equity 
therefore  has  no  jurisdiction 
upon  a  contract  for  separaticm 
between  husband  and  wife  sim- 
ply ;  much  less  where  it  wiU 
affect  a  purchaser  or  creditor  ; 
but  the  jurisdiction  holds  in 
special  cases  :  as  where  a  third 
party  covenants  to  indemnify 
the  husband  against  the  wife's 
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MARRIAGE— conftnuecf. 

debts ;  or  a  fortune  accrues  to 
the  wife   after  separation ;    or 
the  property  is  the  subject  of  a 
trust.    Legard  v.  Johnson.    352 
See  Fraud,  4. 
MARSHALLING.— See  Legacy,  2. 
MASTER.— See  Maintenance,  2. 
MERGER. 
Where  the   equitable  and    legal 
estates  equal   and  co-extensive 
unite  in  the  same  person,  the 
former  merges :  therefore  where 
the  former  descends  ex  parte 
patema,  the  latter  ex  parte  ma- 
tema,  upon  their  union  the  pa- 
ternal heir  has  no  equity.  Selby 
V.  Alston,  2^ 

See  Trust,  4. 
MISTAKE.  — See    Agreement,  3. 
Bond,  1.     Deed,  1.     Will,  4, 
25,  26,  29,  30,  34,  49. 
MORTGAGE. 

1.  Bill  against  the  devisee  of  mort- 
gaged premises  by  the  heir  of 
mortgagor  for  discovery  and  re- 
demption ;  charging  acknowl- 
edgments, that  the  estate  was 
held  in  mortgage,  and  that  ac- 
counts had  been  kept :  plea  of 
possession  for  fifly  years  under 
conveyances  from  the  mortgagee 
ordered  to  stand  for  an  answer. 
Lake  v.  Thomas*  17 

2.  A  mortgaged  estate  getting  into 
different  hands,  redemption  was 
refused  as  to  part  from  length 
of  time,  and  opened  as  to  the 
other  part ;  accounts  having 
been  kept,  and  there  being  a 
devise  of  it  as  a  mortgage.     22 

3.  Mortgagee  cannot  have  an  ac- 
count of  rents  and  profits  re- 
ceived by  the  mortgagor;  though 
the  security  being  upon  an  estate 
for  lives  is  become  insufficient. 
Colman  v.  The  Duke  of  St,  Al- 
bans, 25 

4.  Estate  sold  subject  to  a  mort- 
gage was  exonerated  in  favor  of 
the  heirs  by  the  personal  estate 
of  the  purchaser ;  his  acts  hav- 
ing clearly  made  it  his  personal 
debt.  Woods  y.Huntin§ford.l2S 


MORTGAGE— connnwcrf. 

5.  Mortgaged  estate  descends ;  the 
mortgagee  pressing,  the  security 
is  assigned :  a  mere  covenant 
by  the  heir  upon  that  occasion 
for  payment  does  not  make  it 
his  personal  debt.  131 

6.  A  mere  covenant  by  the  pur- 
chaser of  a  mortgaged  estate  to 
indemnify  the  vendor,  does  not 
make  it  his  personal  debt.     131 

7.  A  trustee  laid  out  the  money  of 
different  persons  on  a  mortgage : 
foreclosure  by  one  ccstuy  que 
trust  as  to  his  share.  Mont- 
gomerie  v.  The  Marquis  of 
Bath.^  560 

8.  Lands  originally  held  under  old 
mortgages  pass  by  a  general  de- 
vise ;  though  no  release  of  the 
equity  of  redemption  appears. 
Attorney  General  v,   Bowyer, 

714 
See  Agreement,  4.     Discov- 
ery, 1.     Exoneration.     In- 
fant, 1.     Joint  Tenant,  2. 
Practice,  8.     Will,  33. 


N 

NATURAL  CHILD.— See  Parent. 
NEXT  OP  KIN.— See  Baron  and 

Feme,  2.     Representatives. 
NOTES.— See  Interest,  7. 
NOTICE.— See  Purchaser.    Regis- 

try  Act. 


OFFICE.— See  Register's  Office. 
OFFICER'S  WIDOW. 

See  Clive's  (Lord)   Bounty. 
Pension. 


PARENT  AND  CHILD. 

The  Court  will  not  supply  a  sur- 
render for  a  natural  child  ;  but, 
if  it  has  a  legacy  from  the  father 

*  Qti.  See  the  note,  p.  561. 


XVI 


TABLE   OF   CONTENTS. 


PARENT  AND  CHILD— continued. 

payable  at  twenty-one,  will  allow 
maintenance.  ]2 

See  Interest,  2, 4, 5, 8,  9,  10. 
Satisfaction,  1,  3,  4. 
PAROL     AGREEMENT.  —  See 
Frauds  (Statute  of),  3, 6.  Part- 
ner, 1. 

PAROL  EVIDENCE.  — See  Evi- 
dence. 
PART  PERFORMANCE. 

See  Frauds  (Statute  of),  3, 6. 
PARTNER. 

] .  Bill  by  partner  under  a  parol 
agreement,  charging  miscon 
duct  in  the  other  partner,  and 
praying  a  dissolution,  account, 
and  injunction  from  executing 
securities  in  the  name  of  the 
firm:  demurrer  to  the  prayer 
for  a  dissolution,  because  there 
was  no  writing  between  them, 
over-ruled.     Master  v.  Kirton. 

75 
3.  Bankers  upon  a  deposit  of 
money  with  them  gave  notes 
bearing  interest :  the  partner- 
ship was  dissolved  :  one  of  the 
partners  soon  afterwards  died, 
and  his  creditors  were  called  by 
advertisement :  another  partner- 
ship was  formed  by  the  survivors 
and  others,  who  re-issued  notes 
of  the  former  partnership,  and 
paid  the  interest  of  the  deposit- 
notes  for  near  two  years,  when 
they  failed  :  the  assets  of  the  de- 
ceased partner  are  not  dis- 
charged. Daniel  v.  Cross.  277 
3.  Partners  bound  by  an  instrument 
executed  by  one  in  the  presence 
of  the  others.  578 

See   Joint  Creditor.      Joint 
Tenant,  2. 
PARTY.— See  Practice,  1 , 8.  Title. 
PATENT.— See  Injunction,  1. 
PAWNER  AND  PAWNEE. 

See  Discovery,  2. 
PEER. — See  Maintenance,  L 
PENSION  TO  WIDOWS  op  OF- 
FICERS. 
To  entitle  the  widow  of  an  officer 
in  the  army  to  the  pension  from 
Government,  the  marriage  must 


PENSION  TO  WIDOWS  OF  OF- 
FlCERS-^amtinued. 
have  taken  place,  before  he  re- 
tired from  the  service.  204 

PERPETUITY. 

A  limitation  of  personal  pr(^>erty 
after  a  disposition,  thai  would 
raise  an  intail  express  or  im- 
plied in  real  estate,  is  void ;  and 
the  person,  who  would  be  tenant 
in  tail,  takes  the  absolute  in- 
terest. Chandtess  v.  Price.  99 
See  Trust,  10.    Will,  42,  5a 

PERSONAL  ESTATE.— See  As. 
sets. 

PETITION  UPON  ELECTION  to 

PARLIAMENT. 

Party  presenting  and  attending  a 

petition  to  the  House  of  Coti- 

mons  cannot  by  setting  up  the 

engagement  of  another  perscm, 

deliver  himself  from  the  expense 

of  his  own  suit.  500 

See  Maintenance,  1. 

PLEADING. 

1.  Bill  charging,  that  the  Defend- 
ants had  got  the  title-deeds  and 
mixed  the  boundaries,  prayed  a 
discovery,  possession,  and  an 
account :  demurrer  allowed. 
Loker  V.  Rotte.  4 

2.  Bill  stating  generally,  that  under 
some  deeds  in  the  custody  of 
the  Defendants,  Plaintiff  was 
entitled  to  some  interest  in  some 
estates  in  their  possession,  pray- 
ed a  discovery,  and  delivery  of 
the  title-deeds,  possession  of  the 
estates,  and  an  account :  demur- 
rer to  the  whole  bill  allowed. 
Ryves  v.  Ryves,  313 

3.  The  answer  need  not  set  forth 
an  account,  where  the  ground, 
upon  which  it  is  prayed,  is  de- 
nied :  as  where  the  bill  charged 
a  dealing  in  pictures  by  com- 
mission, and  the  answer  denied 
that;  and  stated,  that  the  De- 
fendant sold  them  to  the  Plain- 
tiff in  the  course  of  this  trade. 
Marquis  of  Donegal  v.  Stewart. 

446 

4.  The  office  of  a  pleader  is,  not 
to  make  a  case,  but  to  state  it 
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VLEADING— continued, 

fairly  according  to  his  instruc- 
tions. 501 
See  Agreement,  3.     Frauds 
(Statute  of) ,  3.    Mortgage, 
1.    Use,  1. 

PORTIONS. 
Settlement  on  marriage  to  the  use 
of  the  husband  for  life  ;  re- 
mainder to  trustees  for  500  years 
in  trust  after  the  death  of  the 
husband  and  not  before,  unless 
with  his  consent  as  therein  men< 
tioned,  to  raise  portions  for 
younger  children,  to  be  paid  in 
such  shares  and  at  such  times  as 
the  husband  and  wife  should  ap- 
point; in  default  of  appoint- 
ment, to  be  paid,  if  but  one 
besides  an  eldest  or  only  son, 
5000/. ;  if  two,  6000/. ;  if  three, 
8000/. ;  and  if  four  or  more, 
10,000/.  equally,  to  be  paid  res- 
pectively at  twenty-one,  or  mar- 
riage of  daughters  if  after  the 
age  of  sixteen,  if  such  times  of 
payment  happen  after  the  death 
of  the  husband ;  if  in  his  life, 
then  within  twelve  months  after 
his  decease,  and  not  before,  un 
less  with  such  consent :  pro- 
vided, that  if  any  of  such  younger 
children  should  die  before  his, 
her,  or  their  portions  should  be- 
come payable,  so  that  the  num- 
ber should  be  reduced  to  less 
than  four,  no  more  should  be 
raised  than  what  would  make 
the  whole  sum  for  the  portion  of 
the  survivor  or  survivors  of  such 
younger  children  equal  to  the 
sum  originally  limited  for  the 
portion  or  portions  of  such  child 
or  children,  if  one,  two,  or  three.. 
Three  younger  children  only 
survived  their  father  :  but  more 
than  four  had  attained  twenty- 
one.  The  sum  to  be  raised  is 
10,000/.  WHUsY.WtlKs.  51 
See  Interest,  9.  Satisfaction, 
1,2,3,4.    Will,  41. 

POWER.— See  Baron  and  Feme, 
3.  Charity,  2.  Will,  39,  40, 
43. 


PRACTICE. 

1.  Bill  by  one  trustee  of  stock 
against  the  other  to  compel  him 
to  replace  it  or  give  security 
according  to  his  engagement, 
when  the  Plaintift*  joined  in 
transferring  the  stock  into  his 
name :  demurrer,  because  the 
Cestuys  que  trust  were  not  par- 
ties, over-ruled  with  costs. 
Franco  v.  Franco,  75 

2.  The  Court  will  not  interfere 
with  the  Master's  appointment 
of  a  consignee  unless  upon 
special  grounds  and  a  strong 
case.   Bowersbank  v.  Colasseau. 

164 

3.  A  single  witness  cannot  prevail 
against  a  positive  denial  by  the 
answer.  Lord  Cranstown  v. 
Johnston.  170 

4.  Bill  by  devisees  in  trust  to  sell  for 
specific  performance  of  an  agree- 
ment to  purchase :  that  the  heir 
of  the  devisor  is  not  a  party  to 
the  suit  is  not  matter  of  excep- 
tion to  the  report  in  favor  of  the 
tide.  234 

5.  Exception  over-ruled  with  costs. 
Bumaby  v.  Griffin.  266 

6.  The  bill  praying  an  inquiry  into 
the  title  and  a  specific  perform- 
ance, on  the  Defendant's  motion 
after  answer  an  inquiry  was 
directed  as  to  the  title,  at  what 
time  the  abstract  was  delivered, 
and  whether  it  was  sufficient : 
but  the  Court  would  not  decide 
upon  any  matter  of  relief  Moss 
v.  Matthews,  279 

7.  Relief  against  forfeiture  of  the 
deposit  upon  putting  the  other 
party  in  the  same  situation,  as 
if  the  contract  had  been  per- 
formed at  the  time  agreed.    Ih, 

8.  The  Court  ordered  a  bill  of 
foreclosure  to  stand  over,  to 
make  a  judgment  creditor,  the 
only  incumbrancer  not  before  the 
Court,  a  party ;  but  would  not 
adopt  as  a  general  rule  the  usual 
practice  to  make  all  incum- 
brancers parties.  Bishop  of 
Winchester  v.  Beavor.         314 
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PRACTICE— conftVwerf. 
9.  A  married  woman  living  in 
America  being  entitled  to  a  leg- 
acy, a  commission  to  examine 
her  would  have  been  directed ; 
but  as  she  had  been  examined 
under  a  commission  issued  by 
the  American  Government,  that 
was  considered  sufficient. 
Campbeli  v.  French.  921 

10.  Where  there  is  only  one  De- 
fendant, after  all  the  process  of 
contempt  for  want  of  an  answer 
the  bill  may  be  ordered  to  be 
taken  pro  confesso  upon  motion. 
Seagrave  v.  Edwards.  372 

1 1.  The  Court  cannot  decree  against 
a  title  in  the  Crown  apparent  on 
the  record,  though  not  insisted 
on  at  the  hearing.  Barclay  v, 
Russell  424 

12.  A  Court  of  Law  could  not  give 
judgment  against  the  title  of  the 
Crown  appearing  on  the  record. 

436 

13.  Defendant  in  confinement  under 
sentence  for  felony  cannot  be 
brought  up  by  Habeas  Corpus 
upon  an  attachment  for  want  of 
an  answer.  Rogers  v.  Kirk' 
Patrick.  471, 573 

14.  The  Court  will  not  control  the 
Master's  appointment  of  a  re- 
ceiver without  a  special  case. 
Anonymous,  515 

15.  Defendant  on  motion  ordered  to 
pay  in  a  balance  ascertained  by 
the  report.     Gordon  v.  Rothley 

572 

16.  Exception  to  the  Master's  ap- 
pointment of  a  receiver  disal- 
lowed.      Wilkins  v.  Williams, 

588 

17.  Under  the  order  18th  June, 
1668,  regulating  the   office  of 

»  Six  Clerks  they  are  entitled  to 
receive  their  proportion  of  the 
fee  from  the  sworn  clerk,  though 
he  has  given  credit  to  the  client. 
Ex  parte  The  Six  Clerks,    589 

18.  Afler  a  decree  the  Master  may 
examine  witnesses ;  but  ought 
not  to  do  so  by  his  clerk  ;  the 
same  Suhpmna  issues  as  to  bring 


PRACTICED— cofi/intierf. 

them  before  the  examiner ;  which 
is  the  same  as  a  Subpoena  to  an- 
swer, but  the  label  expresses  the 
purpose  ;  upon  an  examination 
in  the  country  the  body  of  the 
writ  expresses,  that  it  is  to  testify. 
Parkinson  v.  Ingram.  603 

19.  The  decrees  in  the  Exchequer 
always  express,  that  the  officer 
is  to  be  armed  with  a  commission 
to  examine  witnesses,  and  power 
to  direct  the  same  to  the  country; 
so  formerly  in  Chancery.      607 

20.  After  a  decree,  if  the  Master  see 
cause  for  a  commission  to  exam- 
ine witnesses  in  the  country,  be 
certifies,  that  it  is  necessary; 
and  the  depositions,  when  re- 
turned, are  filed  by  the  Six 
Clerks  :  but  depositions  taken 
before  the  Master  are  kept  in 
their  offices.  607 

See  Title. 
PRESUMPTION.— See   Evidence, 

2. 
PRIVILEGE. 

1.  A  party  attending  an  arbitrator 
under  an  order  of  the  Coart  is 
privileged  from  arrest  Moore 
V.  Booth,  350 

2.  The  privilege  of  a  bankrupt  from 
arrests  during  his  examination 
extends  to  an  attachment  for  not 
paying  money  under  an  award 
made  a  rule  of  Court.  Ez  parte 
Parker,  554 

PURCHASE.— See  Bankrupt,  14. 
Baron  and  Feme,  9.  Jurisdic- 
tion, 1.     Will,  43. 

PURCHASER,  WITHOUT  Notice. 
Bill  by  tenant  for  life  in  possession 
for  discovery  and  delivery  of  the 
title-deeds :  plea  a  mortgage  in 
fee  by  a  former  tenant  for  life» 
alleging  himself  to  be  seised  in 
fee,  without  notice,  ordered  to 
stand  for  an  answer  with  liberty 
to  except,  ^rode  v.  Blackbume, 

222 

a 

aUEEN  ANNE'S  BOUNTY. 
See  Charity,  9. 
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REAL     ESTATE.— See    Assets. 
Charge. 

RECEIVER. 
The  trustee  cannot  be  receiver. 
Anonymous.  515 

See  Practice,  14, 16.  Seques- 
tration, 2. 

RECOMMENDATION  by  WILL. 
See  Vested  Interest,  3. 

RECOVERY. 

See  Equitable  Recovery.    Fine. 

REDEMPTION.— See  Mortgage. 

REGISTER'S  OFFICE. 

Qu.  Whether  the  office  of  Register 
of  the  Court  of  Chancery  is  as- 
signable.* 334 

REGISTRY  ACT. 
A  registered  conveyance  of  prem- 
ises in  Middlesex  for  valuable 
consideration  established  against 
a  prior  devise  not  registered ;  the 
evidence  of  notice,  which  ought 
to  amount  to  actual  fr&ud,  not 
being  sufficient.  Jolland  v. 
Stainhridge,  478 

RELATIONS.— See  Will,  20, 21. 

REMAINDER. 

See  Cross  Remainder.     Equi- 
-  table  Recovery,  1.      Limita- 
tion over.   Tenant  for  Life,  1 

REMOTE  LIMITATION. 
See  Perpetuity. 

RENEWAL. 

See  Landlord  and  Tenant,  2, 
3,4. 

REPRESENTATIVES. 

1.  Money  settled  in  trust  to  be  paid 
according  to  the  appointment 
of  A.  and  in  default  thereof  to 
his  iQgal  representatives  accord- 
ing to  the  course  of  administra- 
tion :  A.  by  will  in  pursuance 
of  the  power  appoints  to  his  le- 
gal representatives  according  to 
the  course  of  administration ; 
and  makes  a  residuary  legatee, 
whom  he  appoints  one  of  his 
executors.  Upon  the  will  the 
next  of  kin  are  entitled.  Jen- 
nings V.  GaUimore  140 

*  See|io«(,vol.  v.4d3. 


REPRESENTATIVES-€<m/titttedl 

2.  Testator  gave  his  wife  real  and 
personal  estate  in  bar,  full  satis- 
faction, and  recompense  of  all 
dower  or  thirds,  which  she  can 
have  or  claim  in,  out  of,  or  to, 
all  or  any  part  of  his  real  and 
personal  estate,  or  either  of 
them  ;  he  gave  the  residue  to 
four  persons ;  and  afterwards 
by  a  codicil  he  directed  them 
to  dispose  thereof  in  charities : 
part  of  the  residue  being  invest- 
ed in  real  securities  goes  accord- 
ing to  the  Statute  as  undisposed 
of;  and  the  widow  is  not  barred. 
Pickering    v.  Lord  Stamford* 

332,492 

3.  Testator  gave  real  and  personal 
estate  to  one  daughter  in  satis- 
faction of  her  child's  part  of 
whatsoever  more  she  might  have 
expected  from  him  or  out  of  his 
personal  estate  ;  he  also  gave  a 
provision  to  his  wife  in  full  of 
her  dower,  thirds,  or  other  claim 
at  Law  or  in  Equity  or  by  any 
local  custom  to  any  other  part 
of  his  real  or  personal  estate : 
the  residue  to  his  other  daughter : 
upon  her  death  in  his  life  he  by 
codicil  gave  it  according  to  the 
appointment  of  his  wife  :  the 
power  not  being  duly  executed, 
the  residue  goes  according  to 
the  Statue  as  undisposed  of; 
and  the  widow  and  daughter  are 
not  barred.  335 

4.  Devise  to  A.  and  his  wife  for 
life ;  and  after  the  death  of  the 
survivor,  upon  trust  to  sell  and 
apply  the  produce  to  and  among 
all  and  every  the  issue  child  or 
children  of  A.  by  his  said  wife 
and  their  representatives  equal- 
ly :  the  fund  belongs  to  the  chil- 
dren surviving  the  testator,  but 
the  issue  of  a  daughter,  who 
died  in  the  life  of  A.  are  entitled 
as  representatives  against  the 
claim  of  their  father  as  adminis- 
trator. HorsepoolY.Watson.2S3 

5.  Neither  an  heir  at  law  nor  next 
of  kin  can  be  barred  by  any 
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thing  but  a  dii^Kwition.         493 

See    Baron    and    Feme.  2. 

London,      (Custom      of). 

WUl,  42. 

REPUGNANCY.— See  WiU,  17,28. 

RESIDUARY  LEGATEE. 

See  Election,  3.        Represen- 
tatives, L 
RESULTING  TRUST  and  USE 
See  Baron  and  Feme,  7.     Rep- 
resentatives, 2,  3.     Trust,  7. 
8,14.    Use,  2.     Will,  44. 
REVIVOR. 

See    Charity,    7.        Costs,  1. 
Trust,  13. 
REVOCATION. 

See  Specific  Bequest,  1.     Will, 
51,52,53,54,55,56. 


S 


SATISFACTION. 

1.  Slight  circumstances  are  laid 
hold  of  to  get  rid  of  the  rule, 
that  a  legacy  to  a  creditor  ex- 
tinguishes the  debt :  but  a  little 
difference  between  a  portion 
and  a  legacy  to  a  child  as  to 
the  time  of  payment  shall  not 
prevail  against  the  presumption 
of  satisfaction.  466 

2.  Portions  for  children  by  the  will 
of  the  parent  presum^  a  satis- 
faction of, a  prior  provision  by 
settlement,  unless  clearly  not  so 
intended  :  the  presumption  is 
not  rebutted  by  slight  circum- 
stances :  accounts  in  the  testa- 
tor's hand-writing  were  admit- 
ted as  evidence  of  the  circum- 
stances, under  which  he  made 
his  will ;  but  not  to  explain  the 
will.    Hinchclifft  v.  Hinchcliffe. 

516 

3.  The  Court  will  lay  hold  of  any 
circumstances  to  get  out  of  the 
rule,  that  a  debt  is  satisfied  by 
an  equal  legacy.  529 

4.  Portions  for  children  by  the  will 
of  the  parent  held  a  satisfaction 
of  a  provision  by  settlement 
upon  the  intention  :  slight  cir- 
cumstances  of  difference,  that 


SATISFACTION— cimftjiictti. 

would  repel  the  presumption  of 
satisfaction  between  strangers, 
are  not  sufficient  in  the  case  of 
parent  and  child.  JS^^arixs  v. 
Catar.  530 

5.  A  negotiable  bill  of  exchange 
not  satisfied  by  a  legacy.  Gar 
V.  Eastabraoke.  561 

6.  Nothing  presumed  in  favor  of 
the  rule,  that  a  debt  is  satisfied 
by  a  legacy  equal  or  greater.  564 

SEPARATE  CREDITORS. 

See  Bankrupt,  10,  11,  13.  Set-off 
SEPARATION. 

See  Baron  and  Feme,  4,  5,  6. 
SEQUESTRATION. 

1.  Bill  for  an  account  taken  prp 
confesso  against  surviving  execu- 
tor and  devisee  in  trust;  and 
leasehold  estates  taken  under  a 
sequestration  for  want  of  an  an- 
swer :  the  Court  would  not  order 
the  sequestrators  to  sell;  but 
directed  them  to  q>p)y  the  prof- 
its. The  Court  also  ordered 
the  dividends  of  money  in  the 
bank  on  the  testator's  account 
to  be  paid  under  the  will ;  but 
could  not  order  the  bank  to 
transfer  before  the  Act  36  Geo. 
m.  c.  90.  Skw  V.  Wright,  22 

2.  Appointment  of  a  receiver  in 
the  place  of  the  sequestrates 
discharges  the  sequestration.  I&. 

3.  The  Court  will  sell  perishable 
commodities,  rents  paid  in  kind, 
or  the  naturaJ  produce  of  a  farm, 
under  a  sequestration.  23 

SERVANT.— See  Maintenance,  2. 
SET-OFF. 
At  law  there  can   be  no  set-off 
between  joint  and  separate  debts. 

248 
See  bankrupt,  13,  15. 
SIX  CLERKS.--See  Practice,  17- 
SMUGGLING. 

See  Illegal  Contract^  2,  7. 

SPECIFIC     DEVISE     un>     BE- 

QUEST. 

I.  Bequest  of  stock  :  if  the  testator 

has  it  at  the  time,  it  is  specific  ; 

and  any  act  destroying  it  proves 

an   intention  to  revoke.     If   a 
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SPECIFIC     DEVISE    and    BE- 
QUEST— continued. 
ring  or   a  picture  bequeathed 
cannot  be  found,  that  cannot  be 
rectified.  310 

2.  Specific  legacy  of  stock  decreed 
according  to  the  value  at  the 
time,  it  ought  to  have  been 
transferred.      MorUy  v.   Bird. 


See  Assets,  12.    Will,  58. 
SPECIFIC  PERFORMANCE. 

See  Agreement. 
SPIRITUAL  COURT. 
See  Marriage,  4. 
STOCK.— See  Illegal  Contract,  3, 7. 

Specific  Devise,  2. 
SURRENDER.  —  See    Copyhold. 
Parent  and  Child.      Will  4,  15. 
SURVIVORSHIP.— See  Will  37. 


TENANT.— See  Landlord. 
TENANT  IN  COMMON. 
'*  Equally"   makes  a  tenancy  in 
common.  260 

See  Joint-tenant,  2.     Vested 
Interest,  4.     Will,  37. 
TENANT  FOR  LIFE. 

1.  Tenant  for  life  having  made  a 
lease  of  coal-mines  amounting 
to  a  forfeiture,  cannot  join  the 
remainder-man  in  a  bill  for  an 
injunction.  Wentworthy.  Tur- 
ner, 3 

2.  Tenant  for  life  liable  to  waste 
having  sold  timber  cannot  pre- 
vent the  vendee  from  cutting  it.  3 

See  Equitable  Recovery,  3. 
Purchaser,  without  Notice. 
Title-Deeds. 
TENANT  IN  TAIL. 

See  Fine.    Will  47. 
TIMBER.— See  Tenant  for  Life,  2. 

Waste. 
TITLE. 

Bill  by  devisees  in  trust  to  sell  for 
specific  performance  of  an  agree- 
ment to  purchase  :  exception  to 
the  report  in  favor  of  the  title, 
that  the  persons  entitled  to  the 
purchase-money,  subject  to 
debtfl^     legacies,     and      other 


TITLE— con/wttcc/. 

charges,  were  not  parties  to 
the  suit:  the  Lord  Chancellor 
was  of  opinion,  they  ought  not 
to  be  parties  to  the  conveyance : 
and  if  they  were,  their  covenant 
ought  to  extend  only  to  their 
own  acts  and  those  of  the  de- 
visor ;  not  to  a  general  warranty, 
without  a  special  contract  for  it : 
but  as  the  point  must  come 
properly  upon  objections  to  the 
conveyance,  the  exception  was 
over-ruled  upon  the  form.  Ex- 
ception, that  the  persons  entitled 
to  the  purchase-money  subject 
to  the  charges,  were  not  parties 
to  the  conveyance,  over-ruled. 
Wcdceman  v.  27«€  Duchess  of 
Rutland.  233, 504 

TITLE-DEEDS. 

Title-deeds  are  incident  to  the 
possession  of  a  freehold  estate. 

225 
See  Pleading,  2.     Purchaser, 
without  Notice. 

TRUST  AND  TRUSTEE. 

1.  The  Court  will  decree  a  specific 
chattel  to  be  delivered  up  with- 
out measuring  the  value,  where, 
from  its  nature,  there  can  be  no 
compensation  by  damages.  In 
this  instance,  the  Defendant  re- 
tained possession  after  the  expi- 
ration of  a  limited  time,  for 
which  he  had  received  it  upon  a 
special  trust  and  an  express 
engagement  to  restore  ;  and  an 
action,  which  had  been  brought, 
was  rendered  ineffectual  by  the 
release  of  two  of  the  owners 
combining  with  the  defendant. 
Fells  V.  Read,  70 

2.  Under  a  commission  of  charita- 
ble uses  it  was  agreed,  that 
copyhold  lands  formerly  sur- 
rendered for  maintenance  of  a 
minister  in  W.  chapel  should 
be  let,  and  the  rents  employed 
towards  maintenance  of  the  min- 
ister to  be  chosen  and  appoint- 
ed by  the  inhabitants,  and  pre- 
sented and  allowed  by  the  lord 
of  the  manor  ;  who  upon  com« 
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TRUST    AND    TRUSTEE— co». 
tinued, 

plaint  might  give  the  minister 
half  a  year's  warning  ;  and  if 
he  had  not  reformed  by.  that 
time,  might  remove  him  ;  the 
information  prayed  that  the  lord 
might  be  decreed  to  allow  and 
approve  the  candidate,  who  had 
the  majority  of  votes:  which 
was  refused  on  the  ground  of 
misconduct;  and  the  evidence 
clearly  proving  it,  a  new  elec- 
tion was  directed ;  upon  which 
the  same  candidate  being  return- 
ed, and  4)roducing  strong  affida- 
vits of  good  conduct  for  the  Jast 
six  years,  the  decree  stating  the 
affidavits  declared,  that  in  con- 
sequence of  them  the  relator  de- 
served the  approbation  of  the 
trustees.  Attorney  General  v. 
The  Marquis  of  Stafford.       77 

3.  A  limitation  that  will  create  an 
intail  at  law,  will  have  the  same 
effect  upon  an  equitable  estate ; 
therefore  a  devise  in  fee  to  pay 
debts,  and  then  to  the  use  of  A. 
in  trust  for  B.  for  life,  remainder 
to  the  heirs  male  of  his  body,  is 
an  estate-tail  in  B.  Bridges  v. 
Bridges,  120 

4.  To  create  a  merger  of  the  equit- 
able in  the  \eg^  estate  by  their 
union,  the  interest  in  each  must 
be  the  same ;  an  equitable  recov- 
ery therefore  barred  an  equitable 
remainder  in  tail  in  the  person, 
who  had  the  whole  legal  fee. 
Brydgesy,  Brydges,  120 

5.  Analogy  between  legal  and 
equitable  estates.  127 

6.  Trustees  having  laid  out  the 
fund  upon  a  bad  security  obtain- 
ed from  the  debtor  under  circum 
stances  unfavorable  and  to  the 
prejudice  of  other  creditors  a 
charge  on  his  estate  under  a 
power  ;  their  bill  to  enforce  the 
charge  against  the  son,  tenant 
in  tail  under  the  marriage  set- 
tlement, was  dismissed  with 
costs.      Bradbury   v.    Hunter, 

187,  260 


TRUST    AND    TRUSTEE  — ciw. 
tinued. 

7.  Real  and  personal  estate  devised 
to  the  executor  in  trust  to  pay 
debts  and  legacies ;  the  rest  and 
residue  to  himself;  the  only 
purpose  of  devising  the  real  ap- 
pearing to  be  to  insure  payment 
of  the  debts,  without  any  inten- 
tion to  disinherit  the  heir,  it  was 
held  only  a  charge ;  and  that  the 
heir  was  entitled  to  the  surplus 
of  the  real  estate.  HaUiday  v. 
Hudson.  210 

8.  Settlement  of  the  wife's  estate  to 
such  uses  as  the  husband  and 
wife  or  the  survivor  should  ap- 
point by  deed  or  will  with  three 
witnesses ;  in  default  thereof,  to 
the  heirs  of  the  husband :  the 
wife  surviving  made  a  di^osi- 
tion  by  her  will  to  a  charity,  and 
therefore  void;  decreed  to  the 
heir  of  the  husband.  Attorney 
General  y.  Ward.  327 

9.  No  act  of  the  trustee  can  vary 
the  right  of  the  cestuy  que  trust : 
but  his  situation  may ;  as  where 
the  cestuy  que  trust  is  his  heir, 
the  right  to  dower  depends  up- 
on which  dies  first.  341 

10.  Covenant  in  a  marriage  settle- 
ment to  settle  leasehold  estates 
in  trust  for  such  persons  and 
such  and  the  like  estates,  ends, 
intents,  and  purposes,  as  far  as 
the  law  would  allow,  as  declar- 
ed concerning  real  estates  limit- 
ed to  the  first  and  other  sons 
in  tail  male,  with  several  re- 
mainders :  the  Court  in  execut- 
ing the  covenant  declared,  that 
no  person  should  be  entitled  to 
the  absolute  property,  unless  he 
should  attain  twenty-one,  or  die 
under  that  age  leaving  issue 
male.  Duke  of  Newcastle  t. 
The  Countess  of  Lincoln.     387 

11.  Bank  stock  was  purchased  by 
the  Government  of  Maryland 
before  the  American  war,  and 
vested  in  trustees  for  the  dis- 
charge of  certain  bills.  After 
the  peace  upon  a  bill  under  an 
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TRUST    AND    TRUSTEE  — con- 
tinned, 

assignment  by  the  new  State  of 
part  of  the  stock,  as  a  compen- 
sation to  mortgagees  of  lands, 
that  were  confiscated,  the  fund, 
subject  to  that  assignment,  was 
claimed  by  the  new  State ;  and, 
there  being  no  claim  under  the 
bills,  the  whole  was  claimed  by 
the  surviving  trustee  beneficial- 
ly ;  also  by  the  proprietary  under 
the  old  Government ;  and  a  spe- 
cific lien  was  insisted  on  in  res- 
pect of  losses  by  confiscation 
occasioned  by  the  refusal  of  the 
trustees  to  transfer;  held,  that 
there  was  no  lien ;  that  the  new 
State  could  take  only  such  rights 
of  the  old  as  were  within  their 
jurisdiction ;  that  the  claims  of 
the  Plaintiff,  the  State,  and  in 
respect  of  the  confiscations, 
were  the  subject  of  treaty,  not 
of  municipal  jurisdiction ;  and 
the  fund,  no  object  of  the  trust 
.  existing,  must  be  at  the  dispo- 
sal of  the  Crown.  Barclay  v, 
Russell.  424 

12.  Executors  directed  with  all 
convenient  speed  to  pay  debts 
and  lay  out  the  residue  in  mort- 
gages held  not  answerable  for  a 
loss  by  the  insolvency  of  the 
testator's  banker,  after  selling 
negotiable  securities  deposited 
with  him  by  the  testator.  Rowth 
V.  Howel.  565 

13.  Receiver  not  liable  by  the  fail- 
ure of  the  testator's  banker  at 
Bristol;  with  whom  the  re- 
ceiver, when  going  to  London 
to  pass  his  accounts,  deposited 
the  money,  intending  to  draw 
for  it.  566 

14.  Devise  upon  a  future  contin- 
gency ;  and  no  intermediate  dis- 
position of  the  rents  and  profits; 
a  resulting  trust  for  the  heir. 

725 

15.  There  is  no  general  rule,  that  a 
trustee  to  sell  shall  not  be  him 
self  the  purchaser ;  but  he  shall 
not  thereby  gain  profit  to  him- 


TRUST    AND    TRUSTEE  — con. 
tinned, 

self;  one  of  several  trustees  to 
sell  having  purchased,  and  after- 
wards sold  at  a  profit,  was  there- 
fore decreed  to  account  for  that 
profit  with  costs.  Whichcote 
v.  Lawrence.  740 

16.  Devise  of  a  copyhold  (duly  sur- 
rendered) to  A.  and  his  heirs  in 
trust  for  B.  and  his  heirs :  upon 
the  death  of  B.  without  heirs, 
the  heir  of  the  trustee  has  no 
equity  to  compel   the  lord   to 
admit  him  ;    and  his  bill  was 
dismissed  without  .costs.     Wil- 
liams v.  Lord  Lonsdale,     752 
See  Bank  of  England.  Baron 
and  Feme,  4.     Charity.  4. 
Equitable     Recovery,     3. 
Frauds  (Statute  of),  4,  5. 
Merger.   Practice,  1.    Re- 
ceiver.    Will,  1. 


U 


USE. 

1.  At  Common  Law  the  use  was 
intended  to  be  in  the  feoffee  or 
conusee ;  and  is  not  averred ; 
as  it  must  be,  if  to  the  use  of 
the  feoffer,  &.c.  666 

2.  Conveyance  by  one  seised  ex 
parte  materna  :  the  use  results 
in  the  same  manner :  so,  if  ex- 
pressly limited  to  him.  667 


VESTED  INTEREST. 

1.  Legacy  to  be  paid  at  a  particu- 
lar time  is  debitum  in  prmsenti 
solvendnm  in  future  and  vested. 

13 

2.  By  settlement  on  marriage,  re- 
citing an  intention  to  provide 
for  the  wife  and  children  cer- 
tain tolls  were  granted  for  the 
remainder  of  the  grantor's  term, 
in  trust  to  raise  an  annuity  for 
the  lives  of  the  wife  and  her 
mother  and  the  survivor:  then 
reciting,  that  the  remainder  of 
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VESTED  INTEREST-con/miieJ. 
the  term  might  expire  in  the 
life  of  the  wife  of  her  children, 
therefore  to  make  a  provision 
for  her  and  her  children  by  her 
then,  or  any  future  husband,  the 
trustees  should  be  possessed  of 
the  said  tolls  for  the  remainder 
of  the  term,  upon  trust  to  raise 
after  the  deaths  of  the  grantor 
and  the  mother  of  the  wife  100/. 
annually,  to  be  placed  out  in 
the  purchase  of  freehold  lands 
or  hereditaments,  or  leasehold 
estates,  for  two  or  three  lives,  as 
often  as  a  competent  sum  should 
be  raised  for  that  purpose ;  and 
until  convenient  purchases 
should  oflfer,  to  be  invested  in 
Government  securites  upon  trust, 
in  case  the  wife  should  survive 
the  term,  to  pay  the  rents  and 
profits  of  such  estate  or  estates 
so  to  be  purchased,  or  the  inter- 
est, produce,  and  profits,  to 
arise  from  the  money  so  intend- 
ed to  be  placed  out,  until  such 
purchase  should  be  made,  to  the 
wife  for  life ;  and  after  her  de- 
cease to  apply  the  said  rents  and 
profits  or  interest-money  towards 
the  support  and  maintenance  of 
such  child  and  children  of  her, 
as  should  be  living  at  her  death, 
till  the  youngest  should  be  twen- 
ty-one ;  and  then  to  be  possessed 
of  such  estates  so  to  be  purchas- 
ed, or  of  the  money  arising  fi-om 
the  annuity  not  placed  out  in 
cme  or  more  purchase  or  pur- 
chases, to  the  use  of  such  child 
or  children,  in  such  shares  and 
proportions,  payable  at  twenty- 
one,  as  the  survivor  of  the  hus- 
band and  wife  should  by  will  or 
deed  direct,  limit,  and  appoint ; 
in  default  thereof  to  the  use  of 
all  such  children,  equally  to  be 
divided  at  their  respective  ages 
of  twenty-one :  but  if  she  should 
die  without  issue  leaving  any 
child  or  children,  or  all  should 
die  under  twenty-one,  then  to 
the  use  of  the  grantor,  his  heirs. 


VESTED  INTEREST-eonftJtii^rf. 
executors,  administrators,  and 
assigns ;  and  after  paying  the 
said  annuities,  to  be  pos^ssed 
of  all  the  surplus  money  arising 
from  the  said  tolls  during  the 
remainder  of  the  term  for  the 
use  of  the  grantor,  his  executors, 
&c.  From  the  death  of  the 
grantor,  who  survived  the  wife's 
mother,  the  trustees  received 
100/.  a  year :  and  laid  out  in 
stock  the  sums  received  and  the 
produce.  One  son  was  the  cxily 
issue.  He  attained  twenty-one 
in  life  of  his  mother,  and  survi- 
ved her.  The  Court  would  not 
invest  the  fund  in  land :  but  held 
it  with  the  accumulations  frcnn 
the  death  of  the  grantor  and  the  * 
future  payments  a  vested  interest 
in  the  son  at  twenty-one ;  and  as 
personal  estate  belonging  to  his 
administrator.  Swemn  v.  /Im- 
nereau.  41 

3.  Bequest  to  A.  for  life,  with  pow- 
er on  her  marriage  to  appoint 
the  interest  to  her  husband  for 
life,  and  a  recommendation  to 
dispose  of  the  principal  part  af- 
ter her  own  death  and  the  deter- 
mination of  the  preceding  trusts 
among  the  children  of  B.,  the 
recommendation  being  held  an 
absolute  trust,  it  is  a  vested  in- 
terest in  all  the  children,  subject 
to  be  devested  by  appointment ; 
and  there  being  no  appointment, 
children  born  after  the  death  of 
the  testator,  and  those  who  died 
in  the  life  of  A.,  are  entitled 
with  the  rest  MoHm  v.  Barktr. 

150 

4.  Legacy  to  A.  for  life :  and  after 
her  decease  to  her  children  ;  if 
she  should  leave  none,  to  B.  and 
C.  share  and  share  alike,  or  to 
the  survivor:  a  vested  interest 
in  B.  and  C.  upon  the  death  of 
the  testator  as  tenants  in  com- 
mon; A.  though  she  survived 
them,  dying  without  children. 
Perry  v.  Woods.  204 

5.  Legacy  of  stock  to  A.  to  belaid 
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VESTED  INTEREST— continued. 
out  in  annuity  for  her  life  :  A. 
died  two  days  after  the  testator 
and  before  any  alteration  of  the 
stock :  her  administrator  is  en- 
titled to  a  transfer.  Barnes  ▼. 
Rowley.  305 

6.  Testatrix  gave  to  A.  the  divi- 
dends of  500/.  stock,  till  he 
should  attain  the  age  of  thirty- 
two  :  at  which  time  she  directed 
her  executors  to  transfer  the 
principal  to  him :  the  legacy 
does  not  vest  till  the  age  of  thir- 
ty-two.      Batsfordy.  Kehbell. 

363 

7.  Legacy  in  trust  for  testator's 
mother  and  sister  for  life ;  and 
after  the  death  of  the  survivor 
for  all  and  every  the  child  and 
children  of  his  sister  living  at 
her  death  share  and  share  alike, 
each  receiving  his  or  her  share 
of  the  principal  at  twenty-one 
and  if  but  one  child  should  be  so 
surviving,  in  trust  to  pay  the 
whole  to  such  surviving  child  at 
twenty-one:  the  payment  only 
is  postponed,  not  the  vesting. 
Wadley  v.  North.  364 

8.  Charge  upon  land  payable  at  a 
future  day  not  vest^  till  the 
time  of  payment  Phipps  v. 
Lord  Mulgrave.  613 

9.  Remainder  subject  to  appoint- 
ment is  vested,  liable  to  be  de- 
vested. 661 

10.  Trust  by  will  for  all  the  children 
of  A.  when  and  as  they  shall  sev- 
erally attain  sixteen;  with  a 
direction  for  maintenance :  those 
bom  after  the  eldest  attained 
sixteen  were  excluded :  mainten- 
ance was  directed  without  re- 
gard to  the  father's  ability. 
Hoste  V.  Pratt.  730 

See  Equitable  Recovery,  3. 
Will,  9,  14,  23,  37. 
VIDELICET.— See  WUl,  17. 
VOLUNTARY  SETTLEMENT. 
Settlement  after  marriage  of  stock 
standing  in  the  name  of  the  wife, 
the  husband  being  insolvent,  and 
soon  after  a  bankrupt,  set  aside 

TOL.  III.  50 


VOLUNTARY     SETTLEllfeNT 
— continued. 

upon  the  bill  of  the  assignees 
after  the  death  of  the  husband  : 
the  stock  did  not  survive :  but 
was  decreed  to  the  assignees, 
subject  to  a  provision  for  the 
widow.      PringU  v.  Hodgson. 

617 

W 

WARD  OP  COURT. 

Husband  committed  for  marrying 
a  ward  of  the  Court,  and  dis- 
charged under  particular  cir- 
cumstances on  undertaking  to 
make  a  settlement,  was  held  to 
that,  and  not  permitted  upon  her 
consent  to  receive  her  whole 
fortune^  viz.  a  rent-charge  for 
life.    StackpoU  V.  Beaumont.&d 

WASTE. 

A.  tenant  for  life,  remainder  to  his 
sons  successively  in  tail  male : 
remainder  to  B.  for  life  and  to 
her  sons  in  the  same  manner, 
with  trustees  to  preserve  contin- 
gent remainders :  A.  being  also 
seised  of  the  reversion  in  fee 
cut  and  sold  timber  before  the 
birth  of  a  tenant  in  tail :  after- 
•  wards  B.  had  a  scm,  who  died 
soon  after  his  birth,  and  another 
son,  who  survived  A.  The  pro- 
duce of  the  timber  was  decreed 
to  be  laid  out  in  the  ftmds  dur- 
ing the  life  of  A.  and  upon  his 
death  without  having  had  a  son 
was  decreed  to  be  laid  out  in 
land,  to  be  settled  to  the  uses  of 
the  estate,  upon  which  the  tim- 
ber was  cut.  Powlett  v.  like 
Duchess  ofBoUon.  374 

WIDOW.— See  Copyhold,2.  Elec- 
tion, 1,  2.  London  (Custom  of.) 
Representatives,  2,  3. 

WIDOW  (Officer's).— See  Lord 
Clive's  Bounty,    rension. 

WIFE. 

See  Baron  and  Feme.    Ward 
of  Court 

WILL. 
1.  The  testator  gave  the  residue  of 
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WILL— eoM^macecf. 

his  personal  estate  to  his  wife, 
desiring  her  to  provide  for  his 
daughter  A.  out  of  the  same,  as 
long  as  she,  his  wife,  should  live, 
and  at  her  decease  to  dispose  of 
what  shall  be  left  among  his 
children  in  such  manner  as  she 
shall  judge  most  proper.  There 
if  not  an  absolute  trust  for  the 
children  after  the  death  of  the 
wife.    Pushman  v.  FiUiter.    7 

2.  Testator  gave  his  wife  400/.  fr- 
year  in  addition  to  500/.  a^year 
under  her  settlement,  in  consid- 
eration of  the  expense  and  care 
she  would  incur  in  the  mainten- 
ance of  their  children:  she 
must  maintain  them,  when  at 
home ;  but  is  not  to  be  charged 
with  education,  or  maintenance 
at  school.     ColHer  v.  Collier,  33 

3.  Legacy  in  trust  to  pay  out  of 
the  interest  60/.  a-year  to  the 
testator's  wife  for  life,  and  the 
remaining  interest  during  her 
life  to  R.  Duke  of  M.  and  in 
case  of  his  death  to  his  eldest  or 
only  son ;  and  for  want  of  issue 
male  to  his  eldest  or  only  daugh- 
ter ;  for  want  of  such  issue  fe- 
male to  sink  into  the  residue ; 
and  after  the  death  of  his  wife 
the  testator  save  the  principal  to 
the  said  Duke,  if  then  living; 
but  if  then  dead,  to  his  eldest  or 
only  issue  male  then  living ;  and 
for  want  of  such  issue  male  to 
his  eldest  or  only  daughter ;  for 
want  of  such  issue  female  to  sink 
into  the  residue.  R.  Duke  of 
M.  died  leaving  two  sons  and  a 
daughter:  both  the  sons  died: 
the  eldest  left  a  son,  Duke  of  M. 
who  filed  the  bUl.  The  Plain 
tiff  is  entitled  to  the  surplus  in- 
terest :  but  the  principal  is  con- 
tingent till  the  death  of  the  tes- 
tator's widow.  Duke  of  Man' 
Chester  v.  JBonham,  61 

4.  Testator  devised  all  the  residue 
of  his  estates  as  well  copyhold 
as  freehold  *'  (the  copyhold  part 
thereof  having  been  previously 


WILL — continued. 

surrendered  to  the  use  of  my 
will)"  upon  several  trusts  in  fa- 
vor of  his  wife  and  children  :  the 
only  trust  for  his  eldest  son  and 
heir  was  an  annuity  of  300/.  for 
life ;  remainder  to  his  wife  and 
children:  the  testator  having 
never  surrendered  his  copyhdd, 
it  was  held  a  mistaken  descrip- 
tion, the  copyhold  being  clearly 
intended  to  pass;  and  the  an- 
nuity being  much  more  valuable, 
the  heir  was  decreed  to  elect ; 
and  was  not  bound  by  receiving 
half  a  year's  payment  of  the  an- 
nuity, while  abroad.  Rmmbold 
V.  Rumbold.  65 

5.  Contingent  legacy  out  of  real 
and  personal  estate  payable  two 
years  after  the  event :  by  codicil 
the  testator  reciting,  that  he 
found  his  estate  would  not  bear 
that  payment  during  the  life  of 
A.  being  chargeable  with  an 
annuity  for  her  life,  declared, 
he  revoked  that  part  of  his  will ; 
and  that  the  said  legacy  upon 
the  same  event  was  to  be  paid 
twelve  months  next  after  the 
death  of  A.  and  not  before.  A. 
dying  before  the  contingent 
event,  the  legacy  is  not  payable 
till  the  expiration  of  Uie  two 
years  after  it.  Wordswortk  v. 
Younger.  73 

6.  Testator  devised  his  real  estate 
to  the  eldest  of  his  three  natural 
daughters  and  her  husband  lor 
their  joint  lives  and  that  of  t!he 
survivor ;  remainder  to  her  sons 
successively  in  tail  male;  re- 
mainder to  the  second  and  her 
husband  and  issue  male  in  the 
same  manner ;  remainder  to  the 
youngest,  or  such  person  as  she 
should   first  marry,  (if  under 
twenty-one,    with    consent     of 
trustees,)   for  their  joint  lives 
and  that  of  the  survivor,  irith 
similar  remainders :  he  also  ^Te 
a  rentF^sharge  limited  in  the  same 
manner  to  the  second,  her  hus- 
band and  issue  male ;  and  gave 
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WILL — continued. 

a  similar  rent-charge  to  the 
youngest,  until  she  dball  marry 
(under  and  with  the  restriction 
above-mentioned)  or  for  her  life ; 
and  when  she  shall  marry  sjb 
aforesaid,  upon  the  same  trusts ; 
and  having  given .  the  second 
10,00011  on  her  marriage  he 
gave  the  youngest  a  legacy  of 
10,000/.  payable,  5000/.  upon 
her  marriage  (with  such  consent 
as  aforesaid)  and  5000/.  two 
years  after.  Upon  her  marriage 
without  consent  the  condition 
being  established  against  the 
husband  does  not  affect  her  es- 
tate for  life  in  the  rent-charge. 
Stcukpole  V.  Beaumont,  89 

7.  The  Court  is  bound  to  give 
effect  to  all  the  will.  105 

8*.  Codicil  to  be  taken  as  part  of 
the  will.  110 

9.  Testator  gave  the  interest  and 
produce  of  the  residue  to  his 
two  sisters  for  their  lives ;  and 
after  their  decease  the  principal 
to  be  paid  to  their  children, 
share  and  share  alike ;  but 
whichever  died  before  the  other, 
then  the  share  so  paid  to  her  to 
be  paid  to  her  children  in  equal 
prq)ortions :  but  if  she  should 
leave  no  children,  then  the  in- 
terest and  produce  to  be  paid  to 
the  survivor  for  her  life  as  afore- 
said. One  sister  died  without 
leaving  children  :  the  survivor 
is  entitled  to  the  interest  for 
life ;  and  the  principal  is  vested 
in  all  her  children.  Tatflor  v. 
Longford.  119 

10.  Testator  directed,  that  his  wife 
should  have  liberty  to  occupy 
his  house  for  a  year,  provided 
she  continues  so  long  in  L. : 
then  by  a  distinct  clause  he  di- 
rected his  executors  to  pay  her 
a  guinea  a-week  during  her  stay 
at  L.  Her  residence  there  be- 
yond the  year  does  not  entitle 
her  to  a  continuation  of  the 
•  weekly  payment.  Walker  v. 
Watts.  132 


WILL — continued^ 

11.  A  generd  charge  of  debts  and 
legacies  upon  all  the  real  estates 
of  the  testator  not  annulled  by 
a  subsequent  power  to  sell  a 
particular  estate  only  and  apply 
the  produce  to  the  same  pur- 
pose; but  that  estate  was  first 
applied.     Coxe  v.  Basset.     155 

12.  Construction  of  a  will  and  sev- 
eral very  inaccurate  codicils 
upon  a  disposition  of  the  per- 
sonal estate,  as  to  the  interest, 
whether  absolute  or  for  life  ;  as 
to  the  extent,  whether  general, 
or  specific  and  exempt  fi'om 
debts.     lb. 

13.  Though  the  testator  has  charg- 
ed his  real  estate  with  debts  in 
aid  of  the  personal,  the  personal 
may  be  given  exempt  from  the 
debts  by  an  unattested  codicil. 
lb. 

14.  Testator  gave  his  sister  M.  and 
his  brother  W.  the  interest  of 
the  residue  equally ;  at  the  death 
of  M.  one  hdf  of  the  principal 
to  her  children ;  her  husband  by 
no  means  to  have  any  part,  but 
to  be  entirely  for  the  children ; 
if  none,  to  W.'s  children  ;  and . 
after  the  death  of  W.  and  his 
wife  the  other  half  to  his  chil- 
dren ;  and  he  excluded  his  eld- 
est brother  from  any  benefit: 
M.'s  life  interest  is  not  to  her 
separate  use :  the  interest  of  the 
other  moiety  during  the  lives  of 
W.  and  his  wife  would  have 
vested  in  W.  and  therefore  laps- 
ed by  his  death  in  the  life  of  Uie 
testator.       Brown    v.    Clarke. 

166 

15.  Devise  of  all  freehold  and  copy- 
hold lands  "  (the  copyhold  part 
whereof  I  have  surrendered  to 
the  use  of  my  will)'',  subject 
to  debts :  some  were  surrender- 
ed; others  not;  the  latter  did 
not  pass.      Wilson  v.   Mount. 

191 

16.  A  person  entitled  under  a  will 
and  also  paramount  and  against 
it  must  elect    lb. 
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17.  A  videlicet  shall  t>e  rejected  if 
repugnant:  not,  if  it  can  be 
reconciled  and  made  restrictive. 

194 

18.  Testator  gave  all  his  wagon- 
ways,  rails,  staiths,  and  all  im- 
plements, utensils,  and  things, 
at  his  death  used  or  employed 
with  in  or  for  the  working,  man- 
agement, or  employment  of  his 
collieries,  and  which  may  be 
deemed  as  of  the  nature  of  per- 
sonal estate,  in  trust  to  be  held, 
used  or  enjoyed,  with  the  col- 
lieries :  under  this  bequest  and 
upon  the  circumstances  money 
due  from  the  fitters  and  others 
and  in  the  Tyne  Bank,  coals  at 
the  pits  and  staiths,  corn,  hay, 
horses,  timber,  oil,  candles,  fire 
engines,  and  various  other  arti- 
cles of  the  stock  in  trade, 
passed.*  Stuart  v.  Earl  of 
Bute.  212 

19.  ^'  I  return  to  A.  his  bond  "  in  a 
will  is,  not  a  release,  but  a  leg- 
acy  ;  and  having  lapsed,  the 
bond  remains  in  force  against  a 
surviving  co-obligor.  Maitland 
V.  Adair.  231 

20.  Residue  bequeathed  to  relations 
in  the  proportion  the  testator 
had  given  the  other  part  of  his 
fortune :  pecuniary  legatees  only 
are  entitled :  not  a  devisee  of 
real  estate,    lb. 

21.  Bequest  to  relations  does  not 
include  those  by  marriage.     lb 

22.  Bequest  to  the  youngest  child  of 
A.  if  she  should  have  any  child 
or  children  within  a  certain 
period  ;  if  no  child  or  children 
within  that  period,  then  over : 
her  eldest  child,  being  the  only 
one  within  the  period  described, 
is  entitled.  Emery  v.  England. 

232 

23.  Vesting  of  a  legacy  postponed 
to  the  time  of  payment,  and  a 
limitation  over  in  nature  of  a 

*  Reversed,  post^  vol.  xi.  657. 
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cross-remainder  implied  from 
the  general  intention ;  reversing 
a  decree,  that  it  vested  at  twen- 
ty-one. Mackett  v.  Winter. 
236,536 

24.  Devise  in  fee  and  bequest  of 
personal  estate  to  A.  and  in  case 
of  his  death  under  twenty-one 
without  leaving  issue,  to  B. : 
codicil  affirming  the  will  in  all 
respects  except  by  directing, 
that  A.  shall  not  be  entitled  tUl 
twenty-five :  A.  dying  between 
the  ages  of  twenty-one  and 
twenty-five  without  issue,  B.  has 
no  title.    Scott  v.  ChamherUane. 

302,491 

25.  Testator  gave  a  sum,  part  of  his 
4  per  cent  Bank  Annuities,  to 
his  wife  for  life,  and  afler  her 
decease  to  several  relations. 
Evidence  was  admitted,  that  he 
had  no  such  stock  at  the  date  of 
the  will,  having  previously  sold 
it  all,  and  invested  the  produce 
in  Long  Annuities,  and  to  show 
the  cause  of  the  mistake  ;  and 
the  legacies  were  established. 
Selwood  V.  Mildmay.  306 

26.  Testator  bequeathed  part  of  his 
3  per  cent  Consolidated  Bank 
Annuities.  Upon  evidence,  that 
he  had  no  Bank  Stock  at  the 
date  oi  his  will  or  at  his  death, 
but  that  he  had  3  per  cent. 
South  Sea  Annuities,  the  legacy 
was  established  out  of  that  fund. 
Dobson  V.  Waterman.  308 

27.  Under  a  bequest  of  the  use  of  a 
house,  with  all  the  furniture  and 
stock  of  ciuriages  and  horses 
and  other  live  and  dead  stock 
for  life,  plate  passed  ;  wine 
and  books  did  not.  Porter  v. 
Tournay.  311 

28.  Words  not  to  be  rejected,  unless 
repugnant  to  the  clear  intention 
manifested  by  other  parts  of  the 
will.  320 

29.  Testator  by  his  will  gave  lega- 
cies to  A.  and  B.,  describing 
them  as  grand-children  of  C, 
and  their  residence  in  America  : 
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by  a  codicil  he  revoked  these 
legacies,  giving  as  a  reason,  that 
the  legatees  were  dead :  the  fact 
not  being  true,  they  were  held 
entitled  upon  proof  of  identity. 
Campbell  v.  French.  321 

30.  Legatee  entitled  notwithstand- 
ing a  mistake  of  his  name. ,  322 

31.  The  construction  of  the  will 
being,  that  the  real  estate  was 
well  charged  in  aid  of  the  per- 
sonal with  legacies,  even  sup- 
posing the  charge  not  general 
so  as  to  include  future  legacies, 
a  legacy  may  be  revoked  and 
given  to  another  person  by  an 
unattested  codicil.  Attorney 
General  v.  Ward.  327 

32.  Testatrix  by  codicil  gave  to  A. 
the  legacy  given  by  her  will  to 
the  children  of  B.,  *'  as  I  know 
not  whether  any  of  them  are 
alive  and  if  they  are  well  pro- 
vided for  ;"  though  they  are 
living,  B.  is  entitled ;  the  con- 
struction being,  that  if  they  are 
living  they  are  well  provided 
for.     lb. 

33.  The  legal  estate  in  mortgaged 
premises  did  not  pass  by  a  gen- 
eral residuary  devise  by  the 
mortgagee.  Duke  of  Leeds  v. 
Munday.  348 

34.  Testator  gave  100/.  in  trust  to 
pay  the  interest  to  A.  till  her 
Daughter  B.  shall  attain  twenty- 
four,  and  then  he  gave  the  said 
lOO/.  and  the  interest  then  due 
to  her  said  mother  B.  This  leg- 
acy decreed  to  the  daughter  at 
the  age  of  twenty-four.  Clarke 
v.  Norris.  362 

35.  Testator  in  India  gives  all  his 
estate  and  effects  to  A.  in  Eng- 
land in  trust,  and  directs  his 
property  to  be  remitted  to  him ; 
and  after  several  legacies  he 
gives  A.  800/.,  and  requests 
him,  as  soon  as  the  property  is 
remitted,  to  lay  out  the  same  in 
the  funds  or  other  securities, 
which  shall  appear  most  advan 
tageous  for  those  who  shall  be 
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benefited  by  it  hereafter  :  the 
800/.  is  a  beneficial  legacy,  not 
intrust.   Wadley y. North.   364 

36.  Limitation  over  upon  the  death 
of  a  person  unmarried  and  with- 
out issue :  "  unmarried  "  in  its 
usual  sense  meaning  never  hav- 
ing been  married,  **  and  "  was 
construed  *'  or  "  to  afford  a  rea- 
scHiable  construction.  Maberly 
v.  Strode.  460 

37.  Words  of  survivorship  added  to 
a  tenancy  in  common  in  a  will, 
are  to  be  applied  to  the  death  of 
the  testator,  unless  an  intention 
to  postpone  the  vesting  is  appar- 
ent,    lb. 

38.  Real  estate  devised  to  be  sold 
and  the  produce  disposed  of 
with  the  personal,  with  a  power 
to  direct  the  fund  to  be  laid  out 
in  land :  no  such  direction  hav- 
ing been  given,  it  was  held  per- 
sonal property.     lb. 

39.  Power  not  executed  by  general 
words  in  a  will.  Langham  v. 
Nenny.  467 

40.  Estate  given  to  such  uses  as  A. 
shall  appoint  is  a  fee.  470 

41.  Trust  term  in  a  will  to  raise  out 
of  real  estate  several  sums ;  of 
which  some  were  secured  by  the 
testator's  bond  and  covenant; 
the  intention  being  to  give  them 
as  portions  out  of  the  land,  not 
as  debts  or  legacies,  the  personal 
estate  is  not  applicable.  Readr. 
V.  Litchfield.  475 

42.  Leasehold  property  bequeathed 
in  remainder  in  trust  for  a  child 
tn  ventre,  if  a  son,  for  life ;  and 
after  his  decease,  for  such  of  his 
issue  male  as  should  be  his  heir 
at  law  at  his  death  ;  if  no  such 
then  living,  for  such  persons  as 
should  then  be  the  legal  repre- 
sentatives of  the  testator  :  a  son 
being  born  and  dying  without 
issue,  the  limitation  over  was 
established  in  favor  of  the  next 
of  kin  according  to  the  statute 
at  the  time  of  distribution. 
Long  V.  BlackaH.  486 
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43.  Purchaser  decreed  to  take  a 
title  under  an  obscure  will 
amounting  to  a  power  to  sell ; 
the  legal,  estate  not  being  given 
descends  to  the  heir  till  execa 
tion  of  the  power ;  and  then 
passes  to  the  vendee.  PFame- 
fard  V.  Thompson.  513 

44.  Devise  to  A.  and  her  heirs ;  but 
if  she  dies  under  twenty-one 
and  unmarried,  to  B.  and  her 
heirs :  A.  dies  in  the  life  of  the 
testator*  under  twenty-one,  and 
without  issue,  but  having  been 
married  :  the  heir  is  entitled. 
Chitty  V.  CMtty.  545 

45.  Bequest  by  implication.  Wednc- 
Wright  V.  Waineufright.       558 

46.  Money  bequeathed  to  be  laid  out 
in  land  to  be  settled  upon  the 
testator's  nephew  A.  for  life : 
remainder  to  the  wife  of  A.  for 
life  ;  with  remainders  in  tail  to 
the  sons  and  daughters  of  A.  by 
such  wife  ;  A.  was  not  married 
till  after  the  death  of  the  testa- 
tor :  held  to  extend  to  a  second 
wife.      Peppin    v.     Biekford. 

570 

47.  Money  bequeathed  to  A.  to  re- 
main at  interest  or  to  be  by  him 
laid  out  in  real  estates,  to  go 
with  other  estates  devised.  A. 
being  tenant  in  tail  of  the  real 
estate,  and  being  entitled  under 
an  assignment  of  the  money 
from  the  reversioner,  subject  to 
contingent  limitations,  disposed 
of  the  money  by  will :  the  Ck>urt 
inclined  in  favor  of  the  disposi- 
tion upon  the  ground,  that  A. 
might  have  called  for  the  money 
as  absolute  owner:  but  it  was 
established  upon  the  option  to 
continue  it  personal  estate.  Am- 
ler  V.  AnUer.  583 

48.  TestatcHT  directed  his  children 
generally  to  be  maintained  dur- 
ing the  life  of  his  wife,  but  dis- 
tributed the  property  after  her 
death  in  words,  which  would 
not  comprise  after-bom  sons: 
they  were  held  entitled  to  the 
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former  provision.      Matckwick 
V.  Coek.  609 

49. 10,000/.  provided  by  settlemoit 
for  one  daughter  or  younger 
son;  15,000l  if  more:  there 
being  but  one  daughter,  the 
father  by  a  will  under  a  power 
reserved  to  him  appoints  the 
time  of  payment  and  the  appli- 
cation of  the  interest  of  the 
15,00021  provided  for  her  by 
settlement*  and  gives  her  the 
farther  sum  of  sSDOL  :  she  was 
held  entitled  to  20,00021  Phipps 
V.  Lord  Mulgraoe,  613 

50.  Bequest  of  personal  estate  after 
a  contingent  limitation  in  tail, 
which  did  not  take  effect,  estab- 
lished. Phipps  V.  Lord  Muh- 
grtwe,  613 

51.  Devise  by  tenant  in  fee,  in  case 
he  should  die  without  leaving 
any  issue  living  at  his  decease, 
and  subject  to  such  jointure  or 
jointures,  as  he  might  make 
upon  the  woman  he  might  mar- 
ry :  by  lease  and  release  pre- 
vious to  the  marriage  of  the 
devisor,  the  devised  estates  were 
conveyed  to  trustees  and  their 
heirs  as  to  part,  subject  to  cer- 
tain trusts  to  the  use  of  the  de- 
visor and  his  heirs  till  the  mar- 
riage; and  afterwards,  subject 
to  other  trusts,  to  the  use  of 
him  for  life ;  remainder  to  trus- 
tees to  preserve,  d&c ;  remainder 
subject  to  farther  trusts,  to  the 
use  of  the  first  and  other  sons 
of  the  marriage  in  tail  male ; 
remainder  to  the  devisor  in  fee ; 
and  as  to  the  other  part,  to  the 
use  of  the  devisor  till  the  mar- 
riage; and  afterwards,  subject 
to  a  jointure  to  the  intended 
wife,  to  the  use  of  the  devisor 
in  fee :  by  an  article  executed 
previously  to  the  will  in  con- 
templation of  the  said  marriage, 
provisions  were  made  as  the 
basis  of  a  settlement  of  the 
same  nature,  but  in  certain  res- 
pects different  from  that,  which 
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was  executed:  the  will  is  re- 
voked as  to  the  whole  estate 
both  in  law  and  equity  :  a  set- 
tlement having  been  made  pre- 
viously to  the  marriage,  the  arti 
cles  were  laid  out  of  the  case : 
and  parol  evidence  of  an  inten- 
tion not  to  revoke  was  rejected. 
Holfard  v.  Ccme.  650 

52.  Revocation  of  a  will  by  a  con- 
veyance never  completed.    653 

53.  Lease  for  years  or  life  is  a  re- 
vocation of  a  will  pro  tanto 
only.  653 

54.  Mortgages  in  fee  and  convey 
ances  m   fee    for  payment  of 
debts  revoke  a  will  pro  tanto 
only  in  equity.  654 

55.  If  testator  makes  a  feoffinent 
after  the  will  to  the  use  of  him- 
self in  fee,  or  suffers  a  recov- 
ery, it  is  a  revocation.  664 

56.  By  a  mortgage  in  fee  of  a*  de- 
vised estate  or  a  conveyance  in 


WILL — continued. 

fee  for  payment  of  debts,  the 
will  is  revoked  pro  tanto  only. 
Earl  Temple  v.  The  Duchess 
of  Chandos.  685 

57.  As  to  the  effect  of  a  limited  use 
of  articles,  which  are  consumed 
by  the  use,  quare.  314 

See  Assets,  1,  2,  3,  4,  5,  10, 
11,  12.  Bankrupt,  5. 
Baron  and  Feme,  3.  Char- 
ity. Condition,  1.  Evi- 
dence. Legacy.  Marriage, 
3.  Mortgage,  8.  Rep- 
resentatives. Satisfaction. 
Specific  Devise.  Trust,  7. 
Vested  Interest 
WITNESS.— See  Evidence. 


YORK  (Custom  op.) 
See  Chester. 
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